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PUBLISHERS'   NOTE. 

The  Ten  Years'  Digest  is  arranged  on  a  system  of  classification 
which  it  is  hoped  will  recommend  itself  to  the  legal  profession. 
Hitherto,  the  lawyer  has  never  been  certain  of  the  heading  in  a 
Digest  or  work  of  reference  under  which  he  would  find  any  par- 
ticular case  or  cases.  If,  for  example,  he  wished  to  refer  to  the 
decisions  on  the  abstraction  of  cream  from  milk,  he  has  been 
undecided  whether  to  search  under  "  Adulteration,"  "  Food  and 
Drugs,"  "  Health,"  "  Milk,"  "  Public  Health,"  or  "  Sale  of  Food 
and  Drugs  Acts,"  or  he  might  find  he  was  referred  from  one  heading 
to  another  in  an  aggravating  manner.  In  the  present  work  the 
Publishers  have  adopted  a  classification  based  on  that  of  their 
popular  publications,  the  Encyclopedia  of  Forms  and  Precedents 
and  Lord  Halsbury's  Laws  of  England,  with  such  modifications  as 
the  nature  and  wider  scope  of  a  Digest  render  necessary.  This 
arrangement  will  be  followed  in  future  issues  of  their  Yearly 
Digest  of  Eeported  Cases,  and  in  the  Quarterly  Divisions 
which  will  be  issued  in  connection  therewith.  They  hope  in  this 
way  to  set  up  a  standard  of  classification  which  will  avoid  all 
unnecessary  delay  in  finding  any  particular  case. 

The  Digest  includes  practically  every  case  reported  during  the 
years  1898 — 1907  as  decided  in  the  English  Courts,  together  with 
a  large  number  of  cases  from  Scotland  and  Ireland.  A  feature  of 
the  work  is  the  facility  with  which  references  may  be  made  from 
one  heading  to  another.     The  cases  under  each  general  heading 


PUBLISHERS'    NOTE. 

are  numbered  consecutively,  and  where  the  case-note  contains  a 
reference  to  a  case  followed,  distinguished,  discussed,  overruled, 
or  dissented  from,  such  reference  gives  also  the  heading  and 
number  under  which  such  case  will  be  found.  Whenever  a  case 
deals  with  more  than  one  subject  it  has  been  digested  and  inserted 
under  the  several  headings,  and  cases  that  have  been  judicially 
noticed  are  specially  indicated.  The  work  contains  notes  of  over 
9,300  cases,  many  of  which,  it  is  believed,  do  not  appear  in  any 
other  digest,  and  an  alphabetical  table  of  the  names  of  all  parties 
is  contained  in  Vol.  IV.  All  the  more  important  headings  have 
a  separate  table  of  contents  prefixed,  and  no  pains  have  been 
spared  to  render  the  work  easy  to  use  as  well  as  accurate  and 
comprehensive. 

The  Publishers  desire  to  tender  their  grateful  thanks  to  the 
Proprietors  and  Editors  of  the  Law  Times,  the  Times  Law 
PiEPORTs,  Commercial  Cases,  and  the  Justice  of  the  Peace, 
for  permission  to  make  special  use  of  their  valuable  reports, 
and  their  acknowledgments  to  Mr.  Edward  Beal,  B.A.,  and 
Mr.  G.  E.  Hill,  M.A.,  the  Editors  of  the  Yearly  Digest.  They 
also  desire  to  thank  the  gentlemen  named  on  the  title-page 
and  many  others  who  have  assisted  them  in  the  production 
of  the  Ten  Years'   Digest. 

BUTTE RWOKTH    c^-    CO. 

Jime,  1908. 
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ABATEMENT. 

Sec  Nuisance. 


ABETTORS. 

See  Criminal  Law  and  Procedure. 


ABSCONDING    DEBTOR. 

Sec  Bankuuptcv  and  Insolvency. 


ABSOLUTE    GIFT. 

See  Wills. 


ABSTRACT    OF    TITLE. 

See  Sale  of  Land. 


ABUTTING. 

See  Boundaries  and  Fences. 


ACCEPTANCE. 

See  Bills  of  Exciianue  ;  Contract 
Sale  of  Goods. 

B.D. — VOL.    I. 


ACCESSORIES. 


See  Criminal  Law  and   Procedure 
Street  Traffic. 


ACCIDENTS. 

Sec  Factories  and  Workshops  ;  In- 
surance ;  Master  and  Servant  ; 
Negligence  :  Railways. 


ACCOMMODATION  WORKS. 

See  Railways  and  Canals. 


ACCOMPLICE. 

See  Criminal  Law  and  Procedure. 


ACCORD    AND    SATIS- 
FACTION. 

See  Contract. 


ACCOUNTS    AND    IN- 
QUIRIES. 

See  A(jen'cy  ;  Executors  and  Adminis- 
trators ;  Mortgages;  Partner- 
ship ;  Practice  and  Proci;durk  ; 
Trusts. 
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ACTION. 


ACCRETION. 

See  WATERS  AND  Watercoubsks. 


ACCUMULATIONS. 

See  Perpetuities. 


ACKNOWLEDGMENTS. 

See     Evidence  :      Limitation     of 
Actions  ;  Kevenue. 


ACT    OF    GOD. 

(Sef; Contract ;  Negligence;  Shipping 
AND  Navigation  ;  Statutes  ; 
Waters  and  Watercourses. 


ACT    OF    PARLIAMENT. 

See  Parlia&ient  ;  Statutes. 


ACT    OF    STATE. 

See   Conflict   of    Laws,   12 ;    Pu:^ic 
Authorities. 


ACTION. 

I.  Actio  Personalis,  etc.        .        .      3 

II.  Maintenance 4 

III.  General 6 

See  also  Admiralty  ;  Alien  ;  Master 
AND  Servajjt,  10.3  ;  Mortgage,  201 ; 
Patents  ;  Practice  and  Proce- 
dure ;  Shipping  ;   Trade   Marks, 

ETC. 

I.  ACTIO    PERSONALIS,  etc. 

1.  Death  of  Parlij— Fraudulent  Misrepre- 
sentation—Judgment against  Defendant- 
Appeal  by  Defendant— Death  of  Appellant 
during  Appeal—"  Actio  personalis  moritur 
cum  persona."]— The  plaintiff  brought  an 
action  against  several  defendants,  alleging 
that  by  their  fraudulent  misrepresentations 
he  had  been  induced  to  take  shares  in  a 
company  promoted  by  them,  which  proved 
to  be  valueless,  and  claiming  damages.  The 
Master  of  the  Rolls  held  that  the  plaintiff 
had  been  induced  by  the  fraudulent  mis- 
representations of  certain  of  the  defendants 
to  take  the  shares  in  question,  and  held  the 
said  defendants  answerable  for  the  plain- 
tiff's loss:  his  judgment  ordered  the  said 
defendants     to     pay     to     the     plaintiff     the 


amount  paid  by  him  in  respect  of  the  shares 
with  interest  less  by  the  value  of  the  shares, 
and  he  directed  an  inquiry  to  ascertain  the 
value  of  the  shares.  The  said  defendants 
appealed  from  this  judgment,  two  of  them 
joining  in  their  appeal,  the  others  appealing 
separately.  After  the  appeals  were  opened, 
and  before  the  arguments  were  concluded, 
one  of  the  appellants  who  joined  in  their 
appeal  died. 

Held— that  the  rule  "actio  personalis 
moritur  cum  persona, "  applied,  and  that  the 
proceedings  could  not  be  continued  against 
the  personal  representatives  of  the  deceased 
appellant. 
Davoren  v.  Wootton,  [1900]  1  I.  E.  273— C.  A. 

2.  Unliquidated  Damages— Misrepresenta- 
tion by  Testator—"  Actio  personalis  moritur 
cum  persona."] — A  claim  was  made  for 
damages  suffered  by  the  claimant  by  reason 
of  his  being  induced  by  the  misrepresenta- 
tions of  a  testator  to  buy  certain  shares  be- 
longing to  the  testator  in  a  limited  company. 
The  claimant  still  retained  the  shares. 
There  Avas  nothing  among  the  assets  of  the 
deceased  that  in  law  or  equity  belonged  to 
the  claimant. 

Held— that  the  claim  was  legally  one  for 
unliquidated  damages,  and  not  the  less  so 
because  the  claimant  sought  to  establish 
that  the  true  measure  of  those  damages  was 
the  full  amount  of  the  contract  price,  and 
could  not  therefore  be  brought  against  the 
legal  personal  representatives  of  the 
testator;  that  the  principle  applied  of 
"actio  personalis  moritur  cum  persona." 
In  re  Duncan;   Terry  v.  Sweeting,   [1899]   1 

[Ch.  387;  68  L.  J.  Ch.  253;  47  W.  R.  375;  80 
L.  T.  322;  15  T.  L.  R.  185-Romer,  J. 


II,  MAINTENANCE. 

3.  Assignment  of  Debts  to  Trustee  to  Sue 
—Trustee  to  hold  Proceeds  for  Creditors- 
Maintenance —  Motive  of  Assignee  —  Judica- 
ture Act,  1873  (30  &  37  Vict.  c.  66),  s.  25,  sub-s. 
6.]— The  plaintiff  obtained  the  execution  of 
an  assignment  to  himself  of  certain  debts 
due  from  the  defendant  to  other  persons, 
the  plaintiff  covenanting  to  pay  to  the 
respective  assignors  any  sums  which  he 
should  be  able  to  recover  from  the  defen- 
dant after  payment  of  the  costs  incurred. 
There  was  no  pecuniary  consideration  for 
the  deed  of  assignment,  and  the  plaintiff 
took  no  beneficial  interest  in  the  debts.  The 
object  of  the  plaintiff  in  taking  the  assign- 
ment was  to  make  the  defendant  bankrupt, 
and  so  to  remove  him  from  his  position  of 
director  of  a  company  of  which  the  plaintiff 
was  also  a  director. 

Held- that  the  assignment  was  not  open 
to  the  objection  of  maintenance,  and  the 
plaintiff  could  sue  the  defendant  upon  it. 

Comfort  V.  Betts,  [1891]  1  Q.  B.  737;  60  L.  J. 
Q.  B.  656;  39  W\  R.  595;  64  L.  J.  68.5— C.  A., 
followed. 


ACTION. 


Maintenance — Continued. 

FiTZRoy  V.  Cave,  [1905]  2  K.  B.  364;  74  L.  J. 
\K  B.  829;  54  \V.  R.  17;  93  L.  T.  499;  21 
L  T.  L.  E.  C12-C.  A. 

4.  Charity— Beligious  Views.']— The  defen- 
dants, who  were  the  committee  of  a  religious 
society,  agreed  with  a  solicitor  to  employ 
him  to  act  for  certain  persons  who  were 
resisting  proceedings  in  Chancery  taken  by 
a  religious  institution  to  recover  the  custody 
of  certain  children  who  had  been  removed 
from  the  institution.  The  persons  resisting 
the  Chancery  proceedings  were  certain 
relatives  of  the  children,  and  they  had 
removed  the  children  from  the  institution 
because  they  did  not  approve  of  the  religious 
instruction  given  there.  They  were  not 
persons  of  means.  In  an  action  by  the 
solicitor  to  recover  his  costs  from  the 
defendants, 

Held— that  the  contract  with  the  solicitor 
was  not  void  on  the  ground  of  maintenance, 
as  it  came  within  the  exception  of  charity, 
though  the  inducement  v/hich  prompted  the 
act  of  charity  was  religious  sympathy. 

HOLDEN  AND  ANOTHER  V.   THOMPSON  AND  OtHEES, 

[1907]  2  K.  B.  489;  76  L.  J.  K.  B.  889  97 
L.  T.  138;  23  T.  L.  E.  529-Div.  Ct. 

5.  Trade  Union— Imti'gating  Member  to 
bring  Aetion  for  Libel— Reasonable  and 
Probable  Cause— Paying  Cost  of  Action- 
Common  Interest.]— The  objects  of  a  trade 
union,  as  stated  in  the  rules,  were  the 
raising  of  funds  for  mutual  benefit  by  the 
contributions  of  the  members,  which  were 
to  be  applied  {inter  alia)  to  giving  legal  aid 
to  members  when  necessity  arose  in  their 
relation  with  employers;  and  in  cases  of  a 
dispute  arising  between  members  and  their 
employers,  or  unlawful  treatment  of  mem- 
bers by  their  employers,  the  executive  com- 
mittee were,  if  they  considered  the  merits 
of  the  case  justified  such  a  course,  to  provide 
legal  aid  for  the   members. 

A  member  of  the  union  was  dismissed  by 
his  employer  without  a  week's  notice,  and 
iu  answer  to  a  letter  written  to  him  by  the 
general  secretary  of  the  union  the  em- 
ployer stated  that  the  member  was  dis- 
charged for  dishonesty.  The  union  took 
proceedings  on  behalf  of  the  member  to  re- 
cover a  week's  salary  in  lieu  of  notice,  and 
the  employer  paid  the  amount.  The  execu- 
tive committee  of  the  union  obtained  the 
member's  consent  to  bring  an  action  for 
libel  against  the  employer,  founded  upon  his 
letter  to  the  general  secretary,  and  brought 
an  action  and  employed  their  own  solicitors, 
whose  costs  they  paid.  The  action  was  dis- 
missed with  costs.  The  employer  sued  the 
union  to  recover  his  taxed  costs  of  the  action 
for  libel. 

Held— that  the  union  had  instigated  the 
plaintiff  to  bring  the  action,  for  which 
there  M'as  no  reasonable  or  probable  cause, 
that  the  union  had  wrongfully  maintained 
the  plaintiff  in  the  action,  having  no  com- 


mon    interest,     and     that,     therefore,     the 
union  were  liable. 

Semble— There  was  nothing  in  the  rules  of 
the  union  to  justify  the  action;  but  even  if 
there  was,  the  rules  could  not  justify  an  act 
which  would  be  wrongful  if  done  by  an  in- 
dividual. 
Greig  v.  The  National  Amalgamated  Union  of 

[Shop       Assistants,       Warehousemen       and 

Clerks,   (1906)  22  T.  L.  E.  274- 

Lord  Alverstone,  C.J. 

III.  GENERAL. 

6.  Action  for  Account  —  Periodical  Pay- 
ment—Foreign Currency— Bate  of  Exchange 
—Date  of  Conversion.]— An  action  for  an 
account  in  equity  is  an  action  for  the 
balance  found  due  on  taking  the  account, 
and  not  for  several  items  to  be  included  in 
it. 

An  action  was  brought  in  this  country 
by  a  creditor  to  have  an  account  taken  of 
certain  money  payable  by  the  defendant  in 
foreign  currency  periodically  under  a  con- 
tract made  abroad,  and  the  Court  directed 
an  account  to  be  taken. 

Held— (Williams,  L.J.,  dissenting),  that  the 
creditor  was  not  entitled  to  have  the  sums 
so  payable  converted  into  English  money  at 
the  rate  of  exchange  at  the  date  when  each 
periodical  payment  became  due,  nor  at  any 
date  prior  to  the  balance  due  on  the  ac- 
count being  found. 

Decision  of  Kekewich,  J.,  affirmed. 
Manners  v.  Pearson  and  Son,  [1898]  1  Ch.  581 ; 

[67  L.  J.  Ch.  304;  78  L.  T.  432;  14  T.  L.  R. 
312;  46  W.  E.  498— C.  A. 

7.  Damnum  Sine  Injuria— Error  of  Officer 
of  Court— Liability  of  Plaintiff  for  Injury 
thereby  Resulting  to  Defendant.]— Owing  to 
a  mistake  on  the  part  of  a  sheriff's  officer 
in  not  serving  a  summons  on  a  defendant, 
the  plaintiff  signed  judgment  by  default,  and 
such  judgment  was  published  in  the  trade 
journals. 

Held— that,  unless  the  defendant  could 
prove  knowledge  of  the  error  or  malice  on 
the  part  of  the  plaintiff,  the  circumstances 
gave  him  no  cause  of  action  against  the 
plaintiff. 

M'Gregor   v.    M'Laughlin,    (1906)   8   F.    70— 
[Ct.  of  Sess. 

8.  Judicial  Separation  —  Permanent 
Alimony— Right  to  maintain  Action  for 
Arrears.]- An  Order  of  the  Divorce  Court 
for  permanent  alimony  is  not  a  final  and 
conclusive  judgment  upon  which  an  action 
of  debt  can  be  maintained  if  the  payments 
ordered  are  in  arrear. 

EoBiNS  V.  Robins,  [1907]  2  K.  B.  13;  76  L.  J. 

[K.  B.  649;  96  L.  T.  786;  23  T.  L.  R.  428- 

Joyce,  J. 

9.  Sovereign  State  as  Plaintiff  —  Counter- 
claim—Jurisdiction.]— A  sovereign  state,  by 
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ADMIRALTY    JURISDICTION    AND    PRACTICE. 


General— Ct)Mr  inued. 

bringing  an  action  in  an  English  Court,  only 
submits  to  the  jurisdiction  to  the  extent 
of  the  subject-matter  in  the  action.  The 
Court  has,  therefore,  no  jurisdiction  to 
entertain  any  counterclaim  except  in 
mitigation  of  the  relief  claimed  or  for  dis- 
covery. The  defendant  company  were  the 
holders  of  a  concession  to  make  a  railway 
in  the  territory  of  the  South  African 
Eepublic.  In  pursuance  of  contracts  be- 
tween the  Republic  and  the  company,  large 
sums  of  money  had  been  paid  into  an  Eng- 
lish bank  in  the  names  of  two  trustees,  one 
nominated  by  each  party,  to  be  paid  out  ac- 
cording to  the  contracts  and  concession. 
The  nominep  of  the  Eepublic  having  died, 
the  Republic  commenced  this  action  against 
the  company  for  the  appointment  of  a  new 
trustee  and  the  transfer  of  the  funds  to  the 
trustees.  The  company  counter-claimed  for 
damages  for  alleged  breaches  of  the  con- 
tract by  the  Republic,  and  an  injunction  to 
stay  proceedings  in  the  Courts  of  the 
Republic  for  forfeiture  of  the  concession. 

Held— that  the  counterclaim  must  be 
struck  out  on  the  ground  that  the  Court 
had  no  jurisdiction  to  give  any  of  the  relief 
claimed. 

South    African    Republic    v.    La    Compagnie 

[Franco-Belge  du  Chejiin  de  Fer  du  Nord 

(No.  2),  [1398]  1  Ch.  190;  67  L.  J.  Ch.  92; 

77  L.  T.  555;  4fi  W.  R.  151— North,  J. 


ACTION     IN    PERSONAM. 

See  Admiralty. 


ACTION    IN    REM. 

See  Admiralty. 


ADEMPTION    OF    LEGACY. 

See  Wills. 

ADEN. 

See  Dependexcies  akd  Colonies. 


ADJOINING    OWNERS. 

See  Boundaries  and  Fences  ;  High- 
ways ;  Metropolis  ;  Mines,  Mine- 
rals AND  Quarries — Waters  and 
Watercourses. 


ADMINISTRATION    OF 

ASSETS. 

See  Bankruptcy  and  Insolvency; 
Company  ;  Executors  and  Ad- 
ministrators ;  Trusts  and  Trus- 
tees. 


ADMINISTRATION    ORDER. 

See  County  Courts  ;  Execution. 


ADMIRALTY  JURISDICTION 
AND    PRACTICE. 

I.  High  Court. 

(c/)  Actions  in  Personam  ...  8 
(Z/)  Actions  in  Rem  ....  9 
(c)  Limitation  of  Liability  .  .11 
(<Z)  Salvage  Actions  .  .  .  .12 
(e)  In  General 13 

II.  County  Courts. 

(rt)  Actions  in  Personam  .  .  .14 
(b)  Actions  in  Rem  .  .  .  .15 
{c)  Appeal  .  .  •  .  .  .  .16 
{d)  Transfer  of  Action         .         .         .16 

(e)  In  General 17 

See  also  Conflict  of  Laws,  11  ;  Con- 
tempt OP  Court  ;  Fisheries,  24  ; 
Shipping  and  Navigation. 

I.  HIGH  COUET. 

(a)  Actions  in  Personam. 

1.  Default  of  Appearance— Right  to  sign 
Judgment-R.  S.  C,  Ord.  13,  r.  3.]-0rder 
13,  r.  3,  applies  to  all  Divisions  of  the  High 
Court.  Therefore,  where  in  an  action  in 
personam  in  the  Admiralty  Division  the 
writ  is  indorsed  with  a  claim  for  a 
liquidated  sum,  and  the  defendant  fails  to 
appear,  the  plaintiff  is  at  liberty  to  sign 
judgment  in  the  registry  for  the  amount  in- 
dorsed upon  the  writ. 

The  Madelaine  and  Andre  Theodore,  (1904)  73 

[L.  J.  P.  24;  89  L.  T.  675;  20  T.  L.  R.  83; 

9  Asp.  M.  C.  508— Barnes,  J. 

2.  Foreign  Plaintiffs  —  Counterclaim  by 
English  Defendants — Security  for  Damages 
-Admiralty  Act,  1861  (24  &  25  Vict.  c.  10),  s. 
Zi— Judicature  Act,  1873  (36  &  37  Vict.  c.  66), 
s.  24  (5)  (7).] — A  tug  owned  by  foreigners  was 
sunk   by   a  collision   with   a  British   vessel. 

The  tug  owners  brought  an  Admiralty 
action  in  personam  against  the  owners  of  the 
British  vessel,  who  counterclaimed. 

Held— that  neither  under  the  Admiralty 
Act,  1861,  nor  at  Common  Law  or  in  Equity 
was  there  power  to  stay  the  action  until  the 
plaintiffs  gave  security  for  damages  under 
the  counterclaim. 

The  James  Westoll,  [1905]  P.  47;  74  L.  J.  P. 
[9;  92  L.  T.  150;  10  Asp.  M.  C.  29-C.  A. 
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(b)  Actions  in  Rem. 

^.Action  "  Aqa'inst  auy  Person  "—Public 
Authorities  Protection  Act,  1893  (56  &  57  Vict. 
c.  61),  s.  1.]— An  action  in  rem  does  not  fall 
within  sect.  1  of  the  Public  Authorities  Pro- 
tection Act,  1893,  and  therefore  can  be  com- 
menced after  the  expiration  of  six  months 
next  after  the  act,  neglect,  or  default  com- 
plained of. 

The  Longford  ((1889)  14  P.  D.  34;  58  L.  J.  P. 
33;  60  L.  t.  373;  37  W.  K.  372;  6  Asp.  M.  C. 
371— C.  A.)  followed. 

Decision  of  Deane,   J.    (23   T.   L.   R.   258), 
affirmed. 
The  Burns,  [1907]  P.  137;  76  L.  J.  P.  41;  71 

[J.  P.  193;  96  L.  T.  684;  23  T.  L.  R.  323; 
5  L.  G.  R.  676-C.  A. 

4.  Appearance — Arre.st — Belease  on  Bail- 
Judgment— Excess  of  Damages  over  Bail- 
Writ  of  fieri  iacias— Admiralty  Court  Act, 
1861  (24  Vict.  c.  10),  s.  15.]— Persons,  whose 
ship  has  been  arrested  by  the  marshal  of  the 
Admiralty  Court,  who  think  fit  to  appear 
and  fight  out  their  liability  before  the 
Court,  the  forms  of  the  proceedings  in  the 
Admiralty  Court  show  that  the  persons  so 
appearing  become  parties  to  the  action,  and 
thereby  personally  liable  to  pay  whatever  in 
the  result  may  be  decreed  against  them ;  and 
the  action,  though  originally  commenced  in 
rem,  becomes  a  personal  action  against  the 
defendants  upon  appearance. 

The  plaintiffs,  owners  of  a  British  vessel 
run  into  by  a  foreign  vessel,  commenced  an 
action  in  rem  and  arrested  the  foreign  vessel 
of  the  defendants,  who  were  domiciled  abroad. 
An  appearance  was  entered  and  an  undertak- 
ing to  put  in  bail  was  given,  and  the  vessel 
was  released.  The  damages  proved  to  be  in  ex- 
cess of  the  amount  of  bail.  The  plaintiffs, 
therefore,  having  an  unsatisfied  decree  of 
the  Admiralty  Court  in  their  favour,  sued 
out  a  writ  of  fieri  facias  for  the  excess 
under  which  the  foreign  vessel  was  seized. 

IIelt)— that  the  plaintiffs  were  in  a  position 
to  issue  execution  against  the  property  of 
the  defendants  to  the  extent  of  the  property 
proceeded  against,  without  first  serving  a 
monition  upon  the  defendants. 

The  Dictator  ([1892]  P.  304;  61  L.  J.  P.  73; 
67  L.  T.  563;  8  Asp.  M.  C.  251-Jeune,  P.) 
approved. 

Decision  of  Bucknill,  J.,  reversed. 
The  Gemma,   [1899]   P.  285;  68  L.  J.  P.   110; 

[81  L.  T.  379;  15  T.  L.  E.  529;  8  Asp.  M.  C. 
585-C.  A. 

5.  Arrest  of  Ship— Agreement  to  Bail- 
Meaning  of  "  Freight."']— A  summons,  which 
had  been  adjourned  into  Court,  raised  the 
question  as  to  the  amount  of  bail  the  owners 
of  the  "Gemma"  ought  to  give  in  a  collision 
action.  After  the  collision,  the  defendants' 
solicitors  wrote  to  the  plaintiffs'  solicitors, 
saying  that  if  the  "Gemma"  was  released 
from  arrest  they  would  give  an  undertaking 
to  put  in  bail  for  a  sum  not  exceeding  the 


value  of  the  "  Gemma"  in  her  damaged  con- 
dition and  her  freight. 

Held— that  in  construing  this  agreement 
the  word  "freight"  must  be  construed  in  its 
ordinary  sense,  as  meaning  the  whole  freight 
due  under  the  charterparty. 

The  Gemma,  (1898)  14  T.  L.  R.  444-Jeune,  P. 


6.  Cargo  Owners  suing  as  such— Person 
suing  in  name  of  Firm— W rit— Irregularity 
—"  Co-Partners"— Fresh  Step  —  B.  S.  C. 
1883,  Ord.  48a,  r.  1—Ord.  70,  rr.  1,  2.]— A 
writ  of  summons  in  an  Admiralty  action 
in  rem  was  issued  at  the  suit  of  "  Louis 
Dreyfus  and  Co."  against  the  owners  and 
parties  interested  in  the  carrying  ship,  and 
the  indorsement  ran :  "  The  plaintiffs,  as 
owners  of  goods  laden  on  board  the  steam- 
ship 'Assunta'  on  a  voyage  from  the  River 
Plate  to  England,  claim  compensation  for 
damage  done  to  the  said  goods  during  such 
voyage."  The  plaintiffs  were  really  one  per- 
son who  carried  on  trade  in  the  City  of 
London. 

Held— that  the  old  practice  in  the 
Admiralty  Court  enabled  the  owners  of  a 
ship  or  cargo  in  any  Admiralty  action  to 
sue  as  such,  because  what  the  Admiralty 
Court  was  really  dealing  with  was  one  ship 
against  another,  and  so  long  as  you  had  the 
names  of  the  vessels  you  had  really  all  that 
was  material;  the  names  of  the  owners 
could  be  ascertained  from  the  register  or 
otherwise;  that  Ord.  48a,  r.  1,  did  not  apply 
to  abrogate  the  former  practice  of  the 
Admiralty  Court,  because  the  owners  of  a 
ship  do  not  as  such  constitute  a  firm ;  that 
the  plaintiff  suing  in  the  name  of  the  firm 
was  no  more  than  a  mere  irregularity,  and 
Ord.  70,  r.  1,  applied;  that  Ord.  70,  r.  2,  ap- 
plied also,  for  the  defendants  had  taken  a 
step,  namely,  asking  for  security  for  costs, 
after  they  knew  the  facts  of  the  real  com- 
position of  the  firm  of  "  Louis  Dreyfus  & 
Co."  and  of  their  ownership  of  the  goods; 
and  that  the  plaintiffs  might  have  leave  to 
amend. 

The  Assunta,   [1902]   P.  150;  71  L.  J.  P.  75; 

[50  W.  R.  544;  86  L.  T.  660;  18  T.  L.  R.  150; 

9   Asp.   302— Jeune,   P. 

7.  Property  sold  by  Private  Person- 
Action  against  Proceeds  of  Sale.'] — No 
action  in  rem  will  lie  against  the  proceeds 
of  a  sale  by  private  persons  of  property, 
although,  if  the  property  had  been  unsold, 
such  an  action  might  have  been  brought 
against  it. 

Alleged  salvors  landed  stores  from  a 
wrecked  vessel  and  handed  them  over  to  the 
owner's  agent,  under  an  agreement  (as  they 
stated)  that  tliey  should  look  to  the  agent 
for  a  settlement  of  their  claim  for  salvage. 
The  agent,  with  their  aid,  sold  the  stores. 

On  motion  for  prohibition  to  a  County 
Court. 

Held- that,   no    action     in     rem    by     the 
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salvors    would    lie    against    the    proceeds    of 
the  sale  in  the  agent's  hands. 
The  Optima,   (1905)  74  L.  J.  P.  94;  93  L.  T. 
[638;  10  Asp.  M.  C.  147— Barnes,  P. 

8.  Sale  of  res— Proceeds  in  Hands  of  Pri- 
vate Person— Writ—Service-Ord.  9,  rr.  12, 13, 
14.]— A  Norwegian  vessel  collided  with  a 
pier  belonging  to  the  plaintiffs  and  damaged 
it.  The  vessel  became  a  total  loss.  The 
Norwegian  Vice-Consul,  acting  as  agent  of 
the  owner  of  the  vessel,  advertised  the  sale 
of  the  wreck  and  stores.  Before  the  sale 
took  place  the  Vice-Consul  gave  the  plain- 
tiffs an  undertaking  on  behalf  of  the  owners 
that  he  would  hold  the  net  proceeds  of 
wreckage,  &c.,  until  the  liability  for  damage 
caused  to  the  pier  was  determined.  The 
sale  took  place,  and  the  plaintiffs  brought 
an  action  in  rem  against  the  owners  of  the 
vessel  and  her  tackle,  apparel  and  furniture, 
or  the  proceeds  of  sale  thereof,  and  served 
the  Avrit  upon  the  Vice-Consul. 

Held— that  the  service  was  bad,  and  the 
writ  must  be  set  aside. 

The  Fornjot,  (1907)  24  T.  L.  R.  2G- 

[Bucknill,  J. 

9.  Specially  Indorsed  Writ— Affidavit  of 
Servie-i  dispensed  wiili  —  Bides  of  Supreme 
Court,  Ord.  3,  r.  6;  Ord.  13,  r.  12.]-In  July, 
1904,  the  plaintiff  supplied  necessaries  to  the 
"  Berengere  "  by  order  of  the  master.  The 
ship  was  sold  in  another  action.  In  Decem- 
ber, 1904,  the  plaintiff  issued  a  specially 
indorsed  writ  under  Ord.  3,  r.  6,  in  rem 
against  the  vessel,  or  the  proceeds  of  her 
sale.  The  writ  was  served  on  the  registrar, 
who  accepted  service.  On  a  motion  for 
judgment,  a  clerk  to  the  plaintiff's  solicitor 
gave  evidence  as  to  the  date  when  the  writ 
was  served. 

Held— that    the    plaintiff    was    entitled    to 
judgment  for  the  amount  claimed,  and  that 
an  affidavit  of  service  of  the  writ  might  be 
dispensed  ^vith. 
The  Berengere,  [1905]  W.  N.  18— Barnes,  J. 

(c)  Limitation  of  Liability. 

10.  Names  df  Oicncrs  of  Ship.']— In  an 
action  for  limitation  of  liability,  though 
strictly  the  names  of  all  the  plaintiffs  who 
are  seeking  to  limit  their  liability  should 
be  stated  in  the  writ,  it  is  sufficient  in  the 
writ  to  describe  the  plaintiffs  as  the  owners 
of  the  vessel,  provided  that  the  afiBdavit 
m."ide  in  support  of  the  claim  and  the 
certified  copy  of  the  ship's  register  ex- 
hibited thereto  show  clearly  who  are'  the 
owners  at  the  date  of  the  collision. 

The  Blanche,  (1905)  21  T.  L.  R.  145— 
[Barnes,  J. 

11.  Proof  of  Ownership — Loss  of  life  or 
Personal  Injury — Proof  of  Ownership  at 
Date  of  Collision.']— Where  the  owners  of  a 
vessel  seek  to  limit  their  liability  in  respect 


of  a  collision  under  the  provisions  of  the 
Merchant  Shipping  Act,  1894  (57  &  58  Vict, 
c.  GO),  ss.  503,  504,  and  the  evidence  m  sup- 
port of  their  claim  is  given  by  affidavit,  the 
affidavit  as  to  whether  loss  of  life  or  per- 
sonal injury  was  occasioned  by  the  collision 
should  be  ^nade  by  some  person  having 
knowledge  of  the  facts,  and  the  certified  copy 
of  the  register  proving  the  ownership  of  the 
vessel  should  be  a  certified  copy  of  the 
register  at  the  date  of  the  collision. 
The  Rosslyn,  (1905)  92  L.  T.  177;  10  Asp. 
[M.    C.   24-Barnes,   J 

12.  Title  of  Suit— Description  of  Plain- 
tiffs—Life Claims— Bail  in  lieu  of  Pay- 
ment into  Court.]— Where  the  owners  of  a 
vessel  seek  to  limit  their  liability  in  respect 
of  a  collision  under  the  provisions  of  the 
Merchant  Shipping  Act,  1894  (57  &  58  Vict.  c. 
60),  ss.  503,  504,  it  is  not  proper  to  describe 
the  plaintiffs  in  the  writ  as  "the  owners  of 
the  ship  or  vessel,"  for,  the  action  being  one 
of  personal  relief,  the  names  of  the  owners 
of  the  vessel  at  the  time  of  the  collision 
should  be  set  out  on  the  face  of  the  writ. 

Where  the  owners  of  the  vessel  at  fault 
institute  a  suit  for  the  purpose  of  limiting 
their  liability  in  respect  of  a  collision  which 
has  caused  loss  of  life,  and  in  respect  of 
which  loss  of  life  the  claims  made  do  not 
amount  to  the  total  limit  of  the  owners' 
statutory  liability,  the  Court  may  grant  a 
decree  on  their  giving  bail  for  an  amount  to 
be  fixed  by  the  Court  and  an  undertaking 
to  give  bail  if  required  for  the  balance  of 
their  statutory  liability  instead  of  requiring 
them  to  pay  into  Court  the  total  amount  of 
their  statutory  liability  in  respect  of  the  life 
claims. 

The  Inventor.   (1905)  93  L.  T.  189;     10  Asp. 
[M.  C.  99-Barnes,  P. 

(d)  Salvage  Actions^ 

And  sec  Shipping  and  Navigation. 

13.  Award  reduced  on  Appeal— Costs  of 
Appeal.]— As  a  general  rule,  when  a  salvage 
award  is  reduced  on  appeal,  the  Court  gives 
no  costs  of  the  appeal  (see  The  Gipsy  Queen, 
[1895]  P.  176). 

Bat  when  an  award  is  very  considerably 
reduced,  the  successful  appellant  may  be 
given  the  costs  of  the  appeal  (see  The  Kil- 
maho,   (1900)  16  T.  L.  R.  155). 

Where  a  County  Court  Judge  had  awarded 
^160,  which  the  Divisional  Court  reduced 
to  ^70  on  the  grounds  that  the  services  ren- 
dered were  short  and  easy,  and  that  the 
total  value  of  the  property  salved  was  only 
^216,  the  Court  followed  The  Kilmaho 
(supra),  and  allowed  costs. 
The  Prince  Llewellyn,  [1904]  P.  83;  73  L.  J. 

[P.  22;   89  L.   T.  489;  9  Asp.   M.   C.   505— 
Div.  Ct. 

14.  Where  on  appeal  in  a  salvage  action 
the  appellants  get  the  award  substantially 
reduced,  e.g.,  from  ^5,100  to  .£3,000,  they  are 
entitled  to  the  costs  of  the  appeal. 
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The  Gipsy  Queen  ([1895]  P.  176;  64  L.  J. 
P.  80;  43  W.  E.  359;  72  L.  T.  454-C.  A.)  no 
longer  governs  the  practice  of  the  Court. 

The  Kilmaho  ((1900)  16  T.  L.  E.  155-C.  A.) 
and  The  Prince  Llewellyn   ([1904]  P.  83;  73 
L.  J.  P.  22;  89  L.  T.  489;  9  Asp.  M.  C.  505- 
Div.  Ct.),  supra,  followed. 
The  Toscana,  [1905]  P.  148;  74  L.  J.  P.  54;  53 

rW.  R.  405;  93  L.  T.  392;  21  T.  L.  R.  329; 
10  Asp.  M.  C.  108-C.   A. 

15.  Countcr-claiyn  for  Breach  of  Charter- 
party— Embarrassing  fair  trial  of  Action— 
Ord.  19,  r.  27-Judicature  Act,  1873  (30  &  37 
Vict.  c.  66),  ss.  16,  24,  suh-s.  3.]— The 
Admiralty  Division  has  jurisdiction  to 
entertain  a  claim  in  personam  for  damages 
for  breach  of  a  charter-party,  and  such 
a  claim  may  be  raised  by  way  of  counter- 
claim in  an  action  in  rem  to  recover  re- 
muneration for  salvage  services. 

The  owners,  master  and  creAv  of  a  foreign 
vessel  brought  an  action  in  rem  for  salvage 
service  rendered  to  the  defendants'  vessel. 
The  defendants  counter-claimed  in  personam 
against  the  owners  of  the  salving  vessel,  who 
were  foreigners  resident  abroad,  for 
damages  for  breach  of  a  charter-party  in 
detaining  the  defendants'  vessel  when  load- 
ing, the  latter  vessel  being  at  the  time  of 
the  salvage  services  under  charter  to  the 
owners  of  the  salving  vessel.  The  Judge 
having  refused  to  strike  out  the  counter- 
claim, the  Court  affirmed  his  decision. 
The  Cheapside,  [1904]  P.  339;  73  L.  J.  P.  117; 

[91  L.  T.  83;  20  T.  L.  R.  655;  53  W.  R.  120; 
9  Asp.  M.  C.  595— C.  A. 

16.  Jurisdiction  —  Floating  Beacon.']— The 
Admiralty  jurisdiction  in  respect  of  salvage 
awards  extends  only  to  the  salvage  of  ship 
and  cargo,  or  that  which  has  formed  part  of 
one  of  them,  and  does  not  extend  to  all  pro- 
perty saved  from  peril  at  sea.  A  floating 
beacon,  incapable  of  being  navigated,  is  not 
so  connected  with  navigation  as  to  be  the 
subject  of  salvage. 

Judgment  of  the  Court  below  affirmed. 
Wells  v.  Gas  Float  Whitton  (No.  2),  [1897] 
[A.  C.  337;  8  Asp.  M.  L.  C.  272;  66  L.  J.  P. 
99;  76  L.  T.  603;  13  T.  L.  R.  422-H.  L.  (E.) 

17.  Payment  into  Court  with  Denial  of 
Liability.]— By  the  Admiralty  practice  it  is 
not  admissible  for  defendants  to  make  a 
payment  into  Court  while  denying  liability 
in  a  salvage  action. 

The   Chiltonford,    (1901.^   17   T.   L.   R.    293- 
[Jeune,  P. 

(e)  In  General. 

18.  Appeal  from  Board  of  Trade  Inquiry 
—Costs  of  Appeal— Master's  Certificate  Sus 
pended— Successful  Appeal  by  Master— Duty 
of  Board  of  Trade-Merchant  Shipping  Act 
1894  (57  &  58  Vict.  c.  CO),  ss.  470,  474,  475- 
Shipping  Casualties  Bulcs,  1895,  rr.  11,  12, 
13,  20.]— A  Court  of  Inquiry,  held  by  order 


of  the  Board  of  Trade,  investigated  the  cir- 
cumstances attending  the  loss  of  a  British 
ship  and  the  resulting  loss  of  life.  Th? 
Board  asked  the  opinion  of  the  Cour^ 
whether  the  loss  was  due  to  the  master's 
wrongful  act  or  default,  but  declined  to  say 
whether  in  the  Board's,  opinion  the  master's 
certificate  should  be  dealt  with.  The  Court 
suspended  the  certificate  of  the  master  for 
one  year.  The  Divisional  Court,  on  appeal 
by  the  master,  came  to  the  conclusion  that 
there  was  not  sufficient  evidence  against  the 
master,  and  allowed  the  appeal.  The  Board 
of  Trade  were  represented  at  both  hearings. 

Held— that  the  master  should  be  allowed 
his  costs  of  the  appeal  on  the  ground  that 
the  Board  ought  to  have  assisted  the  Court 
below  by  an  expression  of  their  opinion  upon 
the  evidence. 

The  duty  of  the  Board  in  such  cases  con- 
sidered. 
The  Carlisle,   [1900]  P.  301;  75  L.  J.  P.  97; 

[95  L.  T.  552;  22  T.  L.  R.  709;  10  Asp.  M.  C. 
287-Div.  Ct. 

19.  Charging  Ordsr  —  Not  Usually  to  be 
Made  ex  parte  —  Admiralty  Matters- 
Solicitors  Act,  1800  (23  &  24  Vict.  c.  127),  s. 
28.]— In  Admiralty,  as  in  Chancery,  charg- 
ing orders  will  only  be  made  ex  parte  under 
exceptional   circumstances. 

The  Birnam  Wood,  [1907]  P.  1 ;  76  L.  J.  P.  1 ; 

[96  L.  T.  140;  23  T.  L.  R.  3;  10  Asp.  M.  C. 

325-C.  A. 

20.  Collision  —  Costs  of  Appeal.]— In  the 
Admiralty  Court  the  appellants'  vessel  was 
found  to  be  solely  responsible  for  a  collision. 

The  appellants  appealed  on  the  sole  ground 
that  the  other  vessel  was  also  in  fault,  and 
succeeded. 

Held— that  the  appellants  Avere  entitled 
to  the  costs  of  the  appeal. 

The  Ceto   ((1889)  14  App.  Cas.  670-H.  L.) 
followed  as  laying  down  the  correct  rule  on 
this  point. 
The  London,  [1905]  P.  152;  74  L.  J.  P.  71;  53 

[W.  R.  419;  93  L.  T.  393;  21  T.  L.  R.  339; 
10  Asp.  M.  C.  109-C.   A. 

II.  COUNTY  COURTS. 

(a)  Actions  in  Personam. 

21.  Collision  —  Service  of  Suniwotis  — 
Owner  resident  abroad  —  Agent  —  County 
Courts  Admiralty  .Jurisdiction  Act,  18G8  (31 
&  32  Vict.  c.  71),  s.  21.]—  Where  a  Scotchman 
resident  out  of  the  jurisdiction  was  sued 
in  personam  on  the  Admiralty  side  of  the 
County  Court  for  a  collision,  and  his  agent 
in  this  country  was  served  under  the 
County  Courts  Admiralty  Jurisdiction  Act, 
18G8,  s.  21,  sub-s.  2,  it  was  held  that  the 
Court  had  no  jurisdiction  because,  at  the 
time  of  the  commencement  of  the  proceed- 
ings, the  defendant's  vessel,  to  which  the 
cause  related,  had  been  lost,  and  the  agency 
in    respect    of    such    vessel    had    ceased. 

The    words    "  agent    in    England "    in    t^p 
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County  Courts  Admiralty  Jurisdiction  Act, 
1868,  s.  21,  sub-s.  2,  mean  a  person  acting 
for  another  in  relation  to  the  vessel  or  pro- 
perty proceeded  against  at  the  time  the  ser- 
vice of  the  process  is  effected. 
The  City  of  Agra,  [1898]  P.  198;  67  L.  J.  P. 
[81;  79  L.  T.  307;  8  Asp.  M.  C.  457 
—Barnes,  J. 

(b)  Actions  in  Rem. 

22.  Mode  of  Trial— Biqht  to  J unj—CounUj 
Courts  Act,  1888  (51  &  52  Vict.  c.  43),  s.  101- 
County  Courts  Admiralty  Jurisdiction 
Amendment  Act,  1869  (32  &  33  Vict.  c.  51), 
s.  2.]— In  an  action  in  rem  brought  to  re- 
cover freight  in  the  County  Court  under  the 
County  Courts  Admiralty  Jurisdiction  Acts, 
1868  and  1869,  a  defendant  is  not  entitled  to 
trial  by  a  jurv  under  the  County  Courts 
Acts,  1888,  s.  101. 

The  Theodora,  [1897]  P.  279;  8  Asp.  M.  L.  C. 

[259;     66   L.    J.    P.   50;     76   L.    T.    627;     13 

T.  L.  R.  350;  46  W.  E.  157— Div.  Ct. 

23.  Judgment  —  Execution—Sale  of  Ship 
hy  High  Bailiff— Bights  of  Mortgagee— 
Countij  Courts  Admiralty  Jurisdiction  Act 
1868  (31  &  32  Vict.  c.  71).  ss.  3,  12,  22,  23— 
County  Court  Bulcs,  1892,  Order  39b.  r.  42- 
Coiinty  Court  {Admiralty)  Form  No.  331.]— 
A  decree  on  the  Admiralty  side  of  the 
County  Court  in  a  cause  in  rem  can  be  en- 
forced by  sale  by  the  high  bailiff  in  the  same 
manner  as  a  judgment  in  rem  of  the  High 
Court  is  enforced  by  the  marshal;  and 
hence,  in  a  collision  cause  in  rem  in  the 
County  Court,  the  high  bailiff  can  sell  the 
defendant's  ship  in  execution  as  against  the 
mortgagee  thereof,  and  give  a  good  title  to 
the  purchaser. 

The  Ruby  (No.  1),  [1898]  P.  52;  67  L.  J.  P.  25; 

[78  L.  T.  235;  14  T.  L.  R.  184;  46  W.  R.  464; 

8  Asp.  M.  C.  421— Jeune,  P. 

24.  Wages  — Ship's  Husband- Maritime 
Lien  —  Prohibition  —  Admiralty  Court  Act, 
1861  (24  Vict.  c.  10).  s.  10— County  Courts 
Admiralty  Jurisdiction  Act,  1868  (31  &  32 
Vict.  c.  71),  s.  3,  sub-s.  2.]— A  ship's  husband, 
employed  and  acting  as  such,  is  not  a  sea- 
man within  sect.  10  of  the  Admiralty  Court 
Act,  1861,  which  gave  j  urisdiction  to  the  High 
Court  of  Admiralty  over  any  claim  by  a 
seaman  of  any  ship  for  wages  earned  by 
him  on  board  the  ship;  and  he  has  no 
maritime  lien  for  wages  even  though  he  has 
performed  some  of  his  duties  on  board  ship 
where  such  duties  were  not  in  fact  required 
to  t3e  performed  on  board  ship.  A  County 
Court  has,  consequently,  no  jurisdiction 
under  sect.  3,  sub-s.  2,  of  the  County  Courts 
Admiralty  Jurisdiction  Act,  1868,  to  enter- 
tain an  action  in  rem  by  a  ship's  husband 
for  wages. 

The  Ruby  (No.  2).  [1898]  P.  59;  67  L.  J.  P.  28; 

[78  L.  T.  207;  14  T.   L.  R.  184;  46  AV.  R. 

687— Je  line,  P. 


(c)  Appeal. 

25.  Costs  — Bef using  Taxation  —  Payment 
into  Court  with  Denial  of  Liability— Mean- 
ing of  word  "  tender  "—Final  Order- 
County  Courts  Admiralty  Jurisdiction  Act, 
1808,  s.  2G— County  Court  (Admiralty)  Bules, 
1892,  Ord.  39b,  rr.  48-50.]— The  term  "tender" 
in  rules  49  and  50  of  Order  39b  refer  to  and 
include  both  a  payment  into  Court  without 
denial  of  liability  and  a  payment  into  Court 
with  a  denial  of  liability. 

An  Order  of  the  Judge  of  a  County  Court 
having  Admiralty  Jurisdiction  refusing  the 
taxation  of  his  costs  to  a  party  entitled  to 
the  benefits  given  by  the  latter  of  these  two 
last-mentioned  rules  is  a  final  Order  within 
section  26  of  the  County  Courts  Admiralty 
Jurisdiction  Act,  1868,  and  is  consequently 
appealable  without  the  permission  of  the 
Judge  of  the  Court  appealed  from. 
The  Vdlcan,  [1898]  P.  222;  67  L.  J.  P.  101;  47 
[W.   R.   123— Barnes,  J. 

26.  Damages  under  £50— County  Courts 
Admiralty  Jurisdiction  Act,  1868  (31  &  32 
Vict.  c.  71),  ss.  26,  31.]— The  plaintiffs,  the 
owners  of  the  "  Pitho,"  instituted  an  action 
in  the  sum  of  <£100  in  the  City  of  London 
Court,  against  the  owners  of  the  "  Burma," 
to  recover  damages  sustained  by  the  former 
by  reason  of  a  collision  between  her  and  a 
vessel  in  tow  of  the  "  Burma."  The  learned 
judge  gave  judgment  for  the  defendants. 
The  plaintiffs  appealed.  It  was  admitted 
that  the  damages  sustained  by  the  plaintiffs 
did  not  exceed  <£50. 

Held— that  as  the  plaintiffs,  if  successful, 
could  not  have  recovered  more  than  ,£50,  in 
the  action,  they  were  precluded  from  ap- 
pealing by  sects.  26  and  31  of  the  County 
Courts  Admiralty  Jurisdiction  Act,  1868. 

The  Falcon   ((1878),  3  P.  D.  100;  47  L.  J. 

Adm.  Div.  56;  26  W.  R.  696;  38  L.  T.  294- 

Sir  R.   Phillimore)  followed. 

The  Burma,  (1899)  80  L.  T.  839;  8  Asp.  M.  C. 

[549-Div.   Ct. 

(d)  Transfer  of  Action. 

27.  Transfer  of  Actioii  from  County  Court 
—Cross  Actions— Conduct  of  Consolidated 
Actions.]- Two  cross  actions  of  damages 
were  commenced  on  the  same  day  in  respect 
of  the  same  collision,  one  at  3.15  p.m.  in  the 
Liverpool  County  Court,  and  the  other  at 
3.50  p.m.  in  the  High  Court.  A  motion  by 
the  plaintiffs  in  the  High  Court  for  the 
transfer  and  consolidation  of  the  County 
Court  action  was  not  opposed  except  on  one 
point,  namely,  that  the  plaintiffs  in  the 
High  Court  asked  as  part  of  the  order  that 
their  action  should  be  treated  as  the  princi- 
pal cause. 

Held— that  the  proceedings  must  be 
treated  as  if  they  had  been  taken  simul- 
taneously, and  that  the  action  which  was 
already  in  the  High  Court  at  the  time  of 
making  the  order  of  transfer  must  be 
deemed  the  principal  cause,  and  the  plain- 
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County  Courts — Continued. 
tiffs  in  that  suit  sliould,  therefore,  have  the 
conduct   of   the   consolidated   actions. 
Tub  Mersey,  [1901]  P.  369;  70  L.  J.  P.  100; 
[18  T.  L.  E.  14;  85  L.  T.  584-Jeune,  P. 

28.  Transfer  of  Action  from  Coiiniy  Court 
—S ummons— County  Courts  Adviiralty  Juris- 
diction Act,  1868  (31  &  32  Vict.  c.  71), 
.«.  6.]— An  application  under  sect.  6  of  the 
County  Courts  A.dmiralty  Jurisdiction 
Act,  1868,  to  transfer  an  action  from  the 
County  Court  to  the  High  Court  should  be 
made  by  summons  in  chambers. 

The  Indra,  (1905)  22  T.  L.  E.  12;  94  L.  T.  110; 
[10  Asp.  M.  C.  196— Barnes,  P. 

(e)  In  General. 

29.  Costs— Amount  Recovered  Not  Exceed- 
ing £300 — Discretion— County  Courts  Ad- 
miralty Jurisdiction  Act,  1868  (31  &  32 
Vict.  c.  71,  s.  3,  suh-s.  3.]— In  an  action  of 
collision  in  the  Admiralty  Division  the  de- 
fendants gave  bail  in  the  sum  of  .£600,  and 
after  the  pleadings  had  been  closed  they  ad- 
mitted liability.  The  plaintiffs  then  filed  a 
claim  in  the  registry  for  £330,  and  the 
action  was  eventually  settled  for  .£218.  The 
Court,  in  its  discretion,  allowed  the  plain- 
tiffs costs  on  the  High  Court  scale,  though 
the  amount  recovered  did  not  exceed  ^6300, 
as  it  considered  that  the  case  Avas  rightly 
brought  in  the  High  Court. 

The     Emden,     (1907)     23     T.     L.     E.     546— 
[Bucknill,  J. 

30.  Jurisdiction— Damage  to  Pier  by  Ship 
— "  Damage  by  Collision  " — County  Courts 
Admiralty  Jurisdiction  Acts,  1868  (31  &  32 
Vict.  c.  71),  s.  3,  sub-s.  3,  and  1869  (32  &  33 
Vict.  c.  51),  s.  4.]— The  County  Court  has  no 
jurisdiction  under  sect.  3,  sub-sect.  3  of  the 
County  Courts  Admiralty  Jurisdiction  Act, 
1868,  and  sect.  4  of  the  Coiinty  Courts  Ad- 
miralty Jurisdiction  Act,  1869,  to  entertain 
a  suit  by  a  pier-owner  to  recover  damage 
sustained  through  a  ship  running  into  the 
pier. 

The  Normandy,  [1904]  P.  187;  73  L.  J.  P.  55; 

[52  W.  E.  634;  90  L.  T.  351;  20  T.   L.  E. 

239;  9  Asp.  M.  C.  568-Div.  Ct. 

31.  Payment  into  Court  and  Plea  of  Tender 
—  Withdrawal  of  Plea— Acceptance  of  Sum 
paid  into  Court— Sum  less  than  £2— Taxa- 
tion of  Costs— County  Court  Rules,  1892, 
Ord.  39b,  rr.  50a,  80.]— Where  a  sum  less 
than  ,£2  was  paid  into  Court  in  a 
County  Court  action  with  a  plea  of  tender 
before  action,  and  that  plea  was  subse- 
ciuontly  withdrawn,  and  the  money  paid  in 
was  accepted  by  the  plaintiff  and  taken  out 
of  Court,  the  plaintiff  was  held  entitled, 
under  Ord.  39b,  r.  50a,  of  the  County  Court 
Eules,  to  costs,  and  to  have  those  taxed 
under  Column  B.  under  the  provisions  of 
r.  80  unless  the  Judge  otherwise  ordered. 
The   Skudenaes,    (1901)    70    L.    J.    P.    64;    17 

[T.  L.  E.  049-Div.  Ct. 
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I.  IN   GENERAL. 

And  see  Limitation  of  Actions,  59. 

1.  Agency  Contract — Interpretation — Ven- 
dor and  Purchaser — Agency — "To  You" — 
Commission  —  Surrounding  Circumstances. 1 
—A  suit  was  brought  by  the  appellant  to 
obtain  a  conveyance  to  him  by  the  respon 
dent  of  the  property  comprised  in  a  con^ 
tract,  alleging  that  thereby  the  respondent 
had  undertaken  to  sell  it  to  him  at  hii 
option  for  the  consideration  therein  men 
tioned. 

Held— that  looking  at  the  agreement  as  a 
whole,  it  clearly  was  not  a  vendor  and  pur- 
chaser agreement,  but  an  agency  agreement; 
that  the  phrase  "  to  you  "  in  the  agreement 
meant  to  the  persons  whom  the  appellant 
might  find  to  buy  the  property,  and  had  the 
same  meaning  as  "  to  your  parties,  your 
friends,  your  syndicate,  your  purchasers,"' 
or  the  like;  that  the  appellant  never  con- 
sidered that  he  had  come  under  any  per- 
sonal liability,  present  or  future,  to  pur- 
chase; and  that  the  key-note  to  the  whole 
was  the  provision  for  2\  per  cent,  commis- 
sion being  payable  to  the  appellant  after 
the  completion  of  the  sale,  showing  that  the 
appellant  was  an  agent  for  sale  to  be  paid 
by  commission,  and  not  a  purchaser;  and 
that  if  there  could  be  any  doubt  as  to  the 
construction  of  the  agreement,  standing 
alone,  a  reference  to  the  surrounding  cir- 
cumstances made  the  matter  still  clearer. 

Livingstone    v.    Ross,   [1901]    A.  C.  327;   70 
[L.  J.  P.  C.  58;  85  L.  T.  382-P.  C. 

2.  Agency  Contract  —  Interpretation  — 
Agency  or  Subordination  and  Service— Im- 
plied Undertaking  to  Continue  Employment 
—  Bangoon  —  Geographical  ^rea.]— Where 
there  is  a  contract  to  employ  another  as  an 
agent  merely,  but  with  no  service  or  subor- 
dination, there  is  no  implied  undertaking 
that  the  agent  is  to  be  supplied  with  the 
means  of  earning  his  commission.  But  if 
the  contract  is  one  of  service,  then  the  com- 
mission is  merely  intended  to  be  in  the  place 
of  salary,  and  the  contract  cannot  be  deter- 
mined without  compensation  to  the  servant. 

The  defendant,  who  carried  on  business  in 
India,  appointed  the  plaintiff  to  be  his  sole 
buying  agent  in  Great  Britain  for  ten  years, 
the  defendant  to  send  all  orders  to  the  plain- 
tiff, who  was  to  receive  BJ  per  cent,  on  all 
goods  bought  by  or  for  the  defendant  what- 
ever their  destination  in  India  might 
happen  to  be,  the  commission  to  be  paid 
quarterly.  The  plaintiff  was  to  keep  proper 
books  of  account  of  all  incidental  expenses, 
which  were  to  be  paid  by  the  defendant  to- 
gether with  the  commission  every  quarter, 
and  in  case  any  firms  should  refuse  to 
supply  goods  unless  invoiced  direct  to  the 
plaintiff,  he  was  to  be  under  no  obligation 
to  place  such  orders  unless  he  was  fully 
satisfied  that  the  bank  would  hand  him  cash 
covering  such  purchases  immediately  these 
goods  were  ready  for  shipment. 


Held— that  there  was  no  implied  contract 
that  the  defendant  would  continue  to  carry 
on  business  for  the  term  of  ten  years  so  as 
to  supply  the  plaintifi  with  orders;  and  that 
a  place  is  for  business  purposes  in  that  geo- 
graphical area  within  which  business  men 
determine  that  it  shall  be;  therefore  for 
business  purposes  Rangoon  is  not  in  India. 

Rhodes  v.-Forwood  ((1876)  1  App.  Cas.  256; 
47  L.  J.  Ex.  396;  24  W.  R.  1078;  34  L.  T.  890; 
H.  L.  (E.) ;  and  Turner  v.  Goldsmith  [1891]  1 
Q.  B.  544;  GO  L.  J.  Q.  B.  247;  39  W.  R.  547;  64 
L.  T.  301-C.  A.)  explained. 
NoRTHEY  V.  Trevillion,  (1902)  18  T.  L.  R.  648; 
[7  Com.  Cas.  201-rhillimore,  J. 

3.  Duty  of  Agent— Events  not  provided 
/or.]— It  is  the  duty  of  an  agent  to  exercise 
reasonable  care  in  doing  what  he  under- 
takes to  do,  but  he  is  not  bound  to  provide 
for  events  not  contemplated  by  the  contract 
but  equally  within  the  foresight  of  his  prin- 
cipal as  of  himself. 

Commonwealth  Portland  Ce.ment  Co.  v.  Weber 

[LoHMANN     &     Co.,     [1905]     A.     C.     66;     74 

L.  J.  P.  C.  25;  53  W.  R.  337;  91  L.  T.  813;  21 

T.  L.  R.  149;  10  Asp.  M.  C.  27— P.  C. 

4.  Following  Money— Money  Collected  for 
Principal  Paid  into  Agent's  General  Bank- 
ing Accou7it — Disbursements  Paid  out  of 
Account— Bight  of  Principal  to  Follow 
Money  in  Bank.']— The  B.  company  collected 
advance  freights  on  account  of  the  plaintiffs, 
and  the  course  of  business  known  and 
assented  to  by  the  latter  was  for  the  B.  com- 
pany to  pay  the  freights  when  collected  into 
their  general  account  with  the  P.  bank. 
They  also  paid  into  that  account  moneys 
of  their  own  and  freights  collected  for  other 
shipowners.  They  paid  disbursements  on 
behalf  of  the  plaintiffs  by  cheques  drawn  on 
the  same  account.  Accounts  were  rendered 
periodically  by  the  B.  company  to  the  plain- 
tiffs showing  the  freights  received  and  dis- 
bursements made  and  the  balance  owing  to 
the  plaintiffs,  or,  as  sometimes  happened, 
the  balance  owing  by  the  plaintiffs  to  the  B. 
company.  The  B.  company  having  gone  into 
liquidation,  and  there  being  a  large  sum 
due  to  the  plaintiff  for  freights  collected  by 
the  B.  company,  the  plaintiffs  claimed  to  be 
entitled  to  the  amount  standing  to  the  credit 
of  the  B.  company  with  the  P.  bank,  alleg- 
ing that  it  was  the  proceeds  of  freights  col- 
lected on  their  account. 

Held— that  the  plaintiffs  were  not  entitled 
to  follow  the  money  in  the  hands  of  the  P. 
bank,  as  there  was  no  fiduciary  relationship 
between  the  B.  company  and  the  plaintiffs, 
but  merely  the  relationship  of  debtor  and 
creditor. 

In  re  Hallett's  Estate  ((1880)  13  Ch.  D.  696; 
49  Ch.  415;  42  L.  T.  421-C.  A.)  considered. 
The  Wilsons  and  Furness-Leyland  Line,  Ld. 

[v.  The  British  and  Continental  Shipping 

Co.,  Ld.  and  Others,  (1907)  23  T.  L.  R.  397— 
Walton,  J. 

5.  Indemnity— Act  done  by  Agent  in  course 
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In  General — Contuiui'd. 

of  his  Employment— Damages  against  Agent 
at  suit  of  Third  Parfij— Agent's  Right  to  an 
Zndcmnjfy.]— Plaintiff,  a  Pai-is  auctioneer, 
was  instructed  by  the  defendants  to  adver- 
tise for  sale  a  thoroughbred  mare,  "Pente- 
cost," whose  pedigree  appeared  in  the  Eng- 
lish Stud  Book,  as  then  (1898)  imported  into 
France  for  the  first  time.  A  French  owner, 
claiming  to  own  the  true  "Pentecost,"  im- 
ported in  1893,  recovered  damages  against 
the  plaintiff  for  disparagement  of  his  mare, 
Avhose  value  he  alleged  to  have  been  de- 
creased by  the  advertisement.  The  plain- 
tiff now  claimed  to  be  indemnified  by  the 
defendants. 

It  was  found  as  a  fact  that  a  mistake  had 
been  made  in  1893,  and  that  "  Pentecost " 
was  not  exported  until  1898;  and  it  was 

Held— that  the  plaintiff's  loss  arose,  not 
from  any  act  done  by  him  in  the  course  of 
his  employment,  but  from  a  mistaken  view 
of  the  facts  taken  by  the  French  Court;  the 
defendants  had  sent  over  the  mare  which 
they  had  ordered  him  to  advertise,  and  could 
not  be  held  liable. 
Halbronn  v.  International  Horse  Agency  and 

[Exchange,    Ld.,    [1903]    1    K.    B.    270;    72 

L.  J.   K.  B.  90;  51  W.  E.  622;  88  L.  T. 

232;  19  T.  L.  R.  138— Bruce,  J. 

6.  Joint  Agenctj— Joint  Agent  of  Debtor 
and  Creditor— Emhezzlement— Incidence  of 
Loss  as  between  innocent  Debtor  and  Credi- 
tor.']—MV  here  the  joint  agent  of  a  debtor  and 
creditor  receives  money  from  the  debtor  for 
payment  to  the  creditor  of  the  debt,  and 
embezzles  it;  then,  apart  from  negligence 
of  the  debtor  or  creditor,  he  is  held  to  have 
defrauded  the  one  or  the  other  of  his  clients, 
according  as,  at  the  date  of  the  embezzle- 
ment, he  held  the  money  as  agent  of  the 
debtor   or   agent   of   the   creditor. 

For  example,  if  the  debt  were  payable  on 
the  12th  of  October,  and  the  agent  received 
the  money  from  the  debtor  on  the  6th  and 
embezzled  it  on  the  7th,  then  the  loss  would 
fall  on  the  debtor;  but  if  he  did  not  em- 
bezzle till  the  13th,  the  loss  would  fall  on 
the  creditor. 

PiCHARDSON    V.    MaCGEOCH's    TRUSTEES,     (1898)    1 

[F.  145;  36  S.  L.  E.  Ill;  6  S.  L.  T.  290. 

7.  Mercantile  Agent— Sale  by  Broker— 
Possession  with  Consent  of  Owner— Larceny 
by  a  Trick— Factors  Act,  i889  (52  &  53  Vict. 
r.  45),  s.  2.']—Semble,  where  a  mercantile 
agent  obtains  possession  of  goods  by  means 
iunounting  to  larceny  by  a  trick  he  is  not 
in  possession  of  them  "with  the  consent  of 
the  owner,"  and  sect.  2  of  the  Factors  Act, 
1889,  does  not  protect  a  person  who  honestly 
takes  the  goods  in  pledge  from  him,  or  buys 
them. 

The  plaintiff,  a  diamond  merchant,  parted 
with  the  possession  of  diamonds  to  a  broker 
who  represented  that  ho  had  a  customer 
who  would  buy  them.  The  broker  did  not 
offer  the  diamonds  to  the  customer,  but  gave 


them  to  one  B.  asking  him  to  try  to  sell 
them.  B.  took  them  to  the  defendants,  who 
were  diamond  merchants,  explaining  that 
he  came  from  the  broker,  and  the  defen- 
dants purchased  them  on  joint  account  with 
B.  The  defendants  paid  the  full  amount  by 
cheque  in  favour  of  the  broker,  and  debited 
B.  in  their  books  with  half  the  purchase 
price,  and  credited  him  with  half  the  profits 
when  the  diamonds  were  ultimately  sold. 

In  an  action  for  conversion  of  the  dia- 
monds, the  jury  found  that  the  broker  ob- 
tained them  from  the  plaintiff  by  larceny  by 
a  trick,  and  that  the  defendants  did,  and 
B.  did  not,  act  in  good  faith. 

Held— (1)  that  as  the  diamonds  had  been 
obtained  by  larceny  by  a  trick,  sect.  2  of 
the  Factors  Act,  1889,  probably  would  not  in 
any  case  have  protected  the  defendants;  and 
that  (2)  apart  from  this  point,  as  they  were 
partners  with  B.  in  the  transaction,  they 
were  affected  by  his  want  of  good  faith  and 
could  not  claim  to  retain  the  diamonds. 

Decision  of  Channell,  J.,  [1907]  1  K.  B.  519 ; 
76  L.  J.  K.  B.  276;  23  T.  L.  E.  183;  12  Com. 
Cas.  147— varied. 
Oppenheimer    v.    Frazee    and    Others,    [1907] 

[2  K.  B.  51;  76  L.  J.  K.  B.  806;  97  L.  T.  3; 
23  T.  L.  E.  410;  12  Com.  Cas.  280-C.  A. 

8.  Rights  of  Third  Party— Conversion  by 
Principal  and  Agent  —  Account  against 
4(7enf.]— Where,  in  the  case  of  a  conversion 
by  two  joint  tortfeasors,  one  of  whom,  as 
between  themselves,  has  acted  as  principal 
and  one  as  agent,  the  injured  party  elects 
to  waive  his  remedy  against  the  agent  and 
to  proceed  against  him  by  way  of  account, 
the  injured  party  is  entitled  to  demand 
from  such  agent  an  account  of  so  much  of 
the  converted  property,  or  its  proceeds,  as 
may  still  be  actually  remaining  in  the 
agent's  hands  at  the  time  of  taking  the 
account.  But  he  is  not  entitled  to  demand 
an  account  of  so  much  of  the  converted  pro- 
perty, or  of  its  proceeds,  as  such  agent  has 
duly  handed  over,  in  the  course  of  his 
agency,  to  his  principal. 

In  re  Ely,  Ex  parte  The  Trustee,   (1900)  48 
[W.  E.  693;  82  L.  T.  501-C.  A. 

9.  Termination  of  Agency— Notice— Cus- 
tom.]—The  defendants,  who  were  glove 
manufacturers,  by  an  agreement  in  writing 
agreed  to  give  to  the  plaintiff  "2J  per  cent, 
commission  on  all  business  you  do  for  us  in 
London,  whether  you  send  the  buyers  to  buy, 
or  orders  come  through  the  post,  or  you  take 
them  and  send  them  direct.  You  let  us 
know  to  whom  you  show  our  samples,  and  if 
biisiness  results  from  the  transaction,  we 
will  forward  your  commission  quarterly  as 
you  suggested.  This  refers  to  orders  exe- 
cuted." The  defendants  having  terminated 
the  agreement  without  notice,  the  plaintiff 
brought  an  action  for  wrongful  dismissal, 
alleging  that  he  was  employed  by  the  defen- 
dants as  their  agent  for  the  sale  of  gloves, 
and  that  there   was  a  custom   in  the  glove 
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In  General — Conthiucd. 

trade  for  commission  agents  to  give  and  re 

ceive   six   months'   notice   to   terminate   the 

agency. 

Held— that  there  was  no  agreement  by  the 
defendants  to  employ  the  plaintiff  as  their 
agent;  that  the  agreement  only  came  to  this 
—that  if  the  plaintiff  obtained  orders  which 
were  accepted  by  the  defendants,  they  would 
pay  him  commission;  and  that  it  was  incon- 
sistent with  that  agreement  to  add  a  term  to 
it  requiring  six  months'  notice  of  intention 
to  terminate  it. 

JoYNSON  V.  Hunt  &  Son,  (1905)  93  L.  T.  470; 


[21  T.  L.  E. 

And  see  Arbitration,  34. 


J-C.  A. 


II.  AUTHORITY  OF  AGENT. 

Aitd  .see  Agriculture  ;   Bills  of  E.x- 

CHANGE,  5,  18. 

10.  Agent  Borrowing  Mo7iey  in  Excess  of 
Authority— Money  partly  Applied  for  Pur- 
poses of  Principal— Equitable  Right  of 
Lender  against  Principal.]— The  London 
agent  of  a  country  firm  was  entitled  to  draw 
on  their  London  banking  account,  but  not 
to  borrow  money.  He  borrowed  money  from 
the  plaintiff,  who  believed  that  he  was  pro- 
perly borrowing  for  the  use  of  the  firm. 

Held— that  the  plaintiff  was  in  equity  en- 
titled to  recover  from  the  firm  so  miich  of 
the  money  borrowed  as  was  in  fact  applied 
in  paying  debts  legally  due  from  them 
Bannatyne  v.  D.  &  C.  MacIver,  [1906]  1  K.  B. 

[103;  75  L.  J.  K.  B.  120;  54  W.  E.  293;  94 
L.  T.  150-C.  A. 

11.  Contract  in  Name  of  Principal— Im- 
plied Authority  to  make  Contract— Personal 
Liability  of  Agent— Knowledge  of  Want  of 
Authority.']— A  party  making  a  contract  as 
agent  in  the  name  of  a  principal  impliedly 
contracts  with  the  other  contracting  party 
that  he  has  authority  from  the  alleged  prin- 
cipal to  make  the  contract,  and  that,  if  it 
turns  out  that  he  has  not  this  authority,  he 
is  liable  in  an  action  on  such  implied  con- 
tract. There  need  be  no  wrong  or  omission 
of  right,  on  the  part  of  the  agent,  in  order 
to  make  him  personally  liable  in  respect  of 
a  contract  in  the  name  of  his  principal. 

The  conclusion  to  the  contrary  in  Smout  v. 
Ilbery  ((1842)  10  M.  &  W.  1;  12  L.  J.  Ex.  357) 
is  negatived  by  Collen  v.  Wright  (  (1857)  8 
E.  and  B.  647;  27  L.  J.  Q.  215;  4  Jur.  (n.s.) 
357;  6  W.  E.  123-Ex.  Ch.)  and  Beattie  v. 
Lord  Ebury  (  (1872)  L.  E.  7  Ch.  777;  41 
L.  J.  Ch.  804;  20  W.  E.  994;  27  L.  T.  (n.s.) 
398).  ^        ' 

If  the  person  who  deals  with  the  agent  is 
fully  aware  in  point  of  fact  that  the  agent 
has  no  authority  to  bind  his  principal,  the 
agent  is  not  liable. 

Halbot  v.  Lens,  [1901]  1  Ch.  344;  70  L.  J.  Ch 

[125;     49     W.     E.     214;     83     L.     T.     702— 

Kekewich,  J. 


I  12.  Contract  ivithin  Agent's  Authority,  but 
made  only  for  his  own  Purposes— Principal 
held  liable — Underwriter  and  his  '"'  Naines."] 
—Where  an  agent,  purporting  to  act  on  be- 
half of  his  principal,  makes  a  contract 
within  the  terms  of  his  written  authority, 
the  principal  is  bound  thereby  although  the 
agent  was  in  fact  acting  only  in  his  own  inte- 
rests, unless  the  other  party  has  been  guilty 
of  mala  fides;  this  is  so  even  if  the  other 
party  does  not  examine  the  written  autho- 
rity. 

Dictum  of  Lord  Brougham  in  Bank  of  Ben- 
gal V.  Fagan  ((1849)  7  Moo.  P.  C.  61)  followed. 
North  River  Bank  v.  Aymar  (U.S.A.) 
((1842)  3  Hill  262)  is  no  longer  an  authority 
to  the  contrary  even  in  America. 

B.,  an  underwriter  at  Lloyd's,  writing  for 
Pour  "names,"  was  a  director  of  a  virtually 
insolvent  company;  and  in  1899,  in  order  to 
bolster  up  such  company,  he  put  his  own 
signature  and  those  of  his  "  names "  to  a 
policy  guaranteeing  bills  drawn  by  the  com- 
pany, on  which  bankers  advanced  money. 
The  bills  and  policy  were  renewed  from  time 
to  time  until  1902;  but  B.  received  no  pre- 
miums, and  credited  his  "  names  "  with  none 
in  his  books,  and  they  had  no  idea  of  the 
kind  of  business  he  was  doing.  In  1902  the 
company  failed  to  meet  its  bills,  and  B.  and 
his  "names"  were  sued  upon  the  current 
policy.  The  "  names  "  contended  that,  though 
B.  had  authority  to  make  such  a  contract 
"for  their  benefit  and  on  their  behalf,"  yet 
they  were  not  liable  inasmuch  as  he  had  in 
fact  made  the  contract  only  for  his  own 
benefit. 


Held— that  the  "  names  "  were  liable. 

Decision  of  Bigham,  J.  ([1903]  2  K.  B.  399; 
72  L.  J.  K.  B.  662;  51  W.  E.  652;  89  L.  T.  180; 
19  T.  L.  E.  584;  8  Com.  Cas.  252),  reversed. 

Hambro  &  Son  v.  Burnand  and  Others,  [1904] 

[2  K.  B.  10;  73  L.  J.  K.  B.  669;  52  W.  E. 

583;     90   L.    T.     803;    20   T.     L.    E.    398;    9 

Com.  Cas.  251-C.  A. 

13.  Course  of  Business— Holding  out  Agent 
as  having  Authority  —  Evidence  —  Stock- 
broker's Clerk.]— The  plaintiff  gave  two 
orders  to  a  clerk  in  the  service  of  a  firm  of 
stockbrokers  for  the  purchase  by  the  firm 
of  certain  shares  upon  the  London  Stock  Ex- 
change. The  order  was  communicated  by  the 
clerk  to  the  stockbrokers,  and  was  duly  car- 
ried out  by  them.  Payment  was  made  by  the 
plaintiff  by  means  of  his  cheque  which  he 
drew  in  favour  of  the  stockbrokers,  and 
handed  to  the  clerk  for  transmission  to 
them.  A  third  transaction  was  carried  out 
in  like  manner,  except  that  the  plaintiii 
made  the  necessary  payment  by  a  cheque 
drawn  in  favour  of  the  clerk  which  he 
handed  to  the  clerk,  who  transmitted  it  to 
his  employers.  In  each  case  bought  notes 
were  made  out  by  the  stockbrokers,  and 
given  by  them  to  the  clerk,  who  gave  the 
notes  to  the  plaintiff.  In  no  case  did  the 
plaintiff  communicate  in  any  way  with  the 
stockbrokers  except  through  the  clerk. 
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Authority  of  Agent— Confi/tiied. 

Subsequently  the  plaintiff  gave  other 
orders  to  the  clerk  for  the  purchase  of 
shares  in  the  same  way.  The  clerk  never 
conimunicated  any  of  these  orders  to  his  em- 
ployers, nor  were  they  carried  out.  By 
forging  bought  notes  he  obtained  cheques 
in  payment  from  the  plaintiff,  and  appro- 
priated the  money.  The  clerk  had  no  ex- 
press authority  from  the  firm  of  stock- 
brokers to  enter  into  contracts  on  their  be- 
half. In  an  action  by  the  plaintiff  against 
the  stockbrokers  in  respect  of  the  orders 
given  by  him  to  the  clerk  which  were  not 
carried  out. 

Held  (by  Smith  and  Chitty,  L.JJ.,  Collins, 
L.J.,  dissenting)— that  there  ivas  no  evidence 
that  the  stockbrokers  had  held  out  their 
clerk  as  possessing  authority  to  enter  into 
contracts  on  their  behalf  so  as  to  bind  them. 

Judgment   of   Hawkins,   J.    (77  L.   T.  685) 
affirmed. 
Spooner  v.  Browning,  [1898J  1  Q.  B.  528;  67 

[L.  J.  Q.  B.  339;  78  L.  T.  97;  14  T.  L.  E. 
245;  46  W.  E.  369-C.  A. 

14.  Instructions  to  Procure  Tena7it— Autho- 
rity to  enter  into  Agreement  for  Lease.]— 
House  agents  have  as  such  no  authority  to 
make  contracts  on  behalf  of  their  employers. 
Their  business  is  to  find  offers  and  submit 
them  for  approval.  Authority  to  make  a 
contract  must  be  proved  in  any  particular 
case,  and  cannot  be  inferred  from  the  rela- 
tionship of  the  parties. 

Thuman  v.  Best,  (1907)  97  L.  T.  239-Parker,  J. 

15.  Instructions  to  Sell  Land— Authority  to 
Make  and  Sign  /Igreemeut.]— Instructions 
given  by  the  owner  of  land  to  an  agent  to 
sell  it  for  him,  and  an  agreement  to  pay  so 
much  on  the  purchase  price,  are  an  autho- 
rity to  make  a  binding  contract,  including 
an  authority  to  sign  an  agreement. 
EosENBAUM   V.    Belson,    [1900]   2   Ch.   267;   69 

[L.  J.  Ch.  569;  48  W.  E.  522;  82  L.  T.  658— 
Buckley,  J. 

16.  Mercantile  Agent  — Pledge  — Factors 
Act,  1889  (52  &  53  Vict.  c.  45),  s.  2,  suh-s.  1.] 
— The  plaintiff,  a  dealer  in  diamonds  at 
Amsterdam,  sent  some  diamonds  to  a  dia- 
mond broker  in  London  for  sale.  The 
broker,  without  the  authority  of  the  plain- 
tiff, asked  a  friend  to  pledge  the  diamonds 
for  him.  The  friend  pledged  them  with  the 
defendants,  who  were  pawnbrokers.  The 
defendants  acted  in  good  faith,  and  with- 
out notice  that  the  diamonds  were  pledged 
without  the  authority  of  the  owner.  In  an 
action  to  recover  the  diamonds. 

Held— that,  though  the  broker  was  a  mer- 
cantile agent  within  the  meaning  of  the 
Factors  Act,  1889,  it  was  not  the  ordinary 
course  of  business  of  a  mercantile  agent  to 
ask  a  friend  to  pledge  goods  entrusted  to 
him,  but  to  pledge  them  himself,  and  that 
therefore  the  defendants  were  not  protected 
by  sect.  2,  sub-s.  1.  of  the  Act. 


De  Gorter  IK  George  Attenborough  &  Son, 
[(1905)  21  T.  L.  E.  19— Channell,  J. 

17.  Mercantile  Agent— Pledge  by  Broker— 
Authority  to  Pledge— Custom  of  Trade- 
Factors  Act,  1889  (52  &  53  Vict.  c.  45),  s.  2.] 
—The  expression  "  a  mercantile  agent "  in 
sect.  2  of  the  Factors  Act,  1889,  means  a 
mercantile  agent  quite  independently  of  the 
kind  of  goods  he  deals  in.  Therefore, 
although  it  is  not  usual  in  a  particular 
trade — e.g.,  the  diamond  trade — for  a  broker 
to  have  authority  from  his  principal  to 
pledge  goods,  nevertheless  a  pledge  by  such 
a  broker,  who  is  in  possession  of  goods  with 
the  consent  of  the  owner,  is,  when  he  is 
acting  in  the  ordinary  course  of  business  of 
a  mercantile  agent,  valid  under  sect.  2  of 
the  Factors  Act,  1889,  provided  the  pledgee 
takes  in  good  faith  and  without  notice  that 
the  pledger  had  no  authority  to  make  the 
pledge. 

Qucere,  whether  a  bond-fide  pledgee  of 
goods  is  protected  by  the  section  if  his 
pledger,  a  mercantile  agent,  has  obtained 
the  goods  from  his  employer  by  larceny  by 
a  trick  {See  No.  7,  supra). 

Decision  of  Channell,  J.  ([1907]  1  K.  B.  510; 

76  L.  J.  K.  B.  177;  96  L.  T.  501;  23  T.  L.  E. 

182;  12  Com.  Cas.  88),  affirmed. 

Oppenheimer   v.   Attenborough   &   Son,    (1907) 

[24  T.  L.  E.  115-C.  A. 

18.  Mercantile  Agent— Pledge  of  Docu- 
ments of  Title-Factors  Act,  1889  (52  &  53 
Vict.  c.  45),  s.  5— Factors  (Scotland)  Act 
1890  (53  &  54  Vict.  c.  40).]— Sect.  3  of  the 
Factors  Act,  1889  (extended  to  Scotland  by 
the  Act  of  1890),  which  enacts  that  "  a 
pledge  of  the  documents  of  title  to  goods 
:  shall  be  deemed  to  be  a  pledge  of  the  goods," 
is  not  of  general  application,  but  applies 
only  to  a  pledge  by  a  "  mercantile  agent "  as 
defined  in  the  statute. 

Therefore,  where  the  owner  of  goods  in  a 
bonded  warehouse  indorsed  the  delivery 
order  to  the  appellant  as  security  for  a 
loan,  without  notice  to  the  warehouse 
keeper. 

Held  (affirming  the  judgment  of  the  Court 
below)— that  the  appellant's  title  did  not 
prevail  against  that  of  the  respondents,  the 
unpaid  vendors,  who  had  arrested  the  goods 
to  found  jurisdiction  in  Scotland. 
Inglis  v.  Eobertson  &  Baxter,   [1808]   A.  C. 

[G16;  67  L.  J.  P.  C.  108;  79  L.  T.  224;  14 
T.  L.  E.  517— H.  L.  (Sc.) 

19.  Money  paid  to  Agent— Misappropria- 
tion by  Agent— Liability  of  Principal.]— A 
company  undertook  as  part  of  its  business 
to  effect  investments  for  intending  investors. 
A  clerk  in  their  employment,  whom  they 
held  out  as  having  authority  to  negotiate 
investments  and  to  receive  the  money,  re- 
ceived a  sum  of  money  from  an  intending 
investor  for  the  purchase  of  certain 
shares.  The  clerk  appropriated  the  money 
to  his  own  use,  intending  to  do  so  from  the 
beginning. 
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Authority  of  Agent— Conti/med. 

Held — that  the  company  were  liable  to  re- 
fund the  money. 

Trott   v.   National  Discount   Co.,    (1901)   17 
[T.  L.  E.  37— Kennedy,  J. 

20.  Sale  of  Goods— Authority  to  receive 
Payment — Payment  by  Cheque.'] — Where  a 
shop  assistant  has  authority  to  accept  pay- 
ment in  cash,  or  by  cheque  drawn  in  favour 
of  his  master,  such  facts  justify  the  infer- 
ence that  he  has  authority  to  accept  pay- 
ment by  cheque  drawn  to  himself  provided 
he  receives  cash  for  that  cheque. 

AValker  v.  Barker,   (1900)   1G  T.  L.  E.  393— 
[Div.  Ct. 

III.  COMMISSION. 

(a)  When  Payable. 

(b)  Secret  Commissions,  etc. 

(a)  When  Payable. 

And  see  AucTioxs  and  Auctioneers, 
16. 

21.  Advertisement  Agent— Alleged  Custom 
as  to  Payment  after  Termination  of  Engage- 
ment.]— The  way  to  prove  a  custom  is  to 
show  an  established  course  of  business,  at 
first  contested  but  ultimately  acquiesced  in. 

The  plaintiff  had  been  the  advertisement 
agent  in  London  for  the  newspapers  owned 
by  the  defendants,  and  had  been  paid  a 
commission  of  10  per  cent,  upon  all  adver- 
tisements obtained  in  London  for  the  news- 
papers. In  June,  1898,  the  defendants  ter- 
minated the  plaintiff's  engagement,  after 
notice.  The  defendants  paid  the  plaintifi 
commission  up  to  Christmas,  1898.  The 
plaintiff  insisted  that  by  the  custom  of  the 
business  he  was  entitled  to  the  payment  of 
commission  in  two  cases :  first,  where  the 
advertisements  were  inserted  "until 
countermanded";  secondly,  where  adver- 
tisements originally  procured  by  him  were 
renewed  with  less  tlian  a  break  of  twelve 
months,  even  though  the  renewal  might 
have   been  obtained   by   the   plaintiff's   suc- 


Held— that     the     custom     had    not    been 
proved. 

Bettany  v.  Eastern  Morning  and  Hull  News 
[Co.,  Ld.,  (1900)  16  T.  L.  E.  401— Mathew,  J. 

22.  Advertisement  Agent— Commission  on 
Renewals  of  Advertisements— Termination 
of  Employment— Right  to  Commission  on 
Renewals  after  Termination.]— Aptirt  from 
express  agreement  an  agent,  employed  on 
commission  to  solicit  fresh  or  renewed 
advertisements  for  newspapers,  is  not 
entitled  to  commission  on  any  renewals 
(whether  obtained  through  another  can- 
vasser or  sent  direct  to  the  paper)  received 
alter  the  termination  of  his  employment. 
Gerahty    v.    Baines    &    Co.,    Ld.,    (1903)   19 

[T.  L.  E.  554— Lord  Alverstone,  C.J. 

23.  Agent     Employed      to     Sell     House-  \ 


Rescission  of  Employment — Subsequent  Sale 
through  Third  Painty.] — The  plaintiffs  were 
employed  to  find  a  purchaser  for  the  defen- 
dant's business  on  the  terms  that  they  were 
to  receive  a  commission  if  they  succeeded, 
but  that  if  no  sale  took  place  there  was  to 
be  no  charge.  The  plaintiffs  advertised  the 
business  for  sale,  and  in  October,  1904,  in- 
troduced to  the  defendant  one  N.,  who 
inspected  the  premises  and  stock,  but  made 
no  offer.  In  February,  1905,  the  defendant, 
with  the  plaintiff's  approval,  decided  not  to 
sell.  In  May,  1905,  the  plaintiffs  claimed 
and  were  subsequently  paid  a  small  sum  for 
their  out-of-pocket  expenses  in  the  matter. 
In  June,  1905,  the  defendant  consulted  a 
friend  C.  as  to  the  sale  of  his  business.  C. 
knew  that  N.  was  looking  out  for  a  business 
of  the  kind,  but  did  not  know  of  his  intro- 
duction to  the  defendant  by  the  plaintifis. 
He  suggested  N.  as  a  likely  purchaser,  and 
subsequently  communicated  with  N.,  advis- 
ing him  to  purchase.  N.  again  inspected 
the  premises  and  stock,  and  made  an  offer, 
and  after  some  negotiations  between  the 
defendant,  N.,  and  a  third  party,  a  price 
was  fixed  at  which  N.  bought  the  business. 
The  plaintiffs  having  brought  an  action 
claiming  commission,  the  jury  found  that 
the  sale  really  and  substantially  proceeded 
from  the  plaintiff's  acts,  and  found  for  the 
plaintiffs   for   the   commission   claimed. 

Held — that  there  was  no  evidence  to  sup- 
port  the   verdict.- 

Brandon  &  Co.  v.  Hanna,  [1907]  2  Ir.  E.  212 

[-C.  A. 

24.  Agent  finding  a  Tenant-Tenant  sub- 
sequently Purchasing — Right  to  Commission 
on  ^aie.]- The  defendant  in  1900  employed 
the  plaintiffs  to  find  a  purchaser,  or,  failing 
a  purchaser,  a  tenant  for  a  certain  pro- 
perty; and  they  thereupon  introduced  C. 
to  the  defendant,  and  tried  unsuccessfully 
to  get  him  to  buy  the  property;  eventually, 
however,  he  took  it  upon  a  seven  years' 
lease,  and  the  plaintiffs  received  their  com- 
mission at  5  per  cent,  on  the  rent.  After 
being  in  possession  for  about  fifteen  months 
C.  bought  the  property,  and  the  plaintiffs 
claimed  a  further  commission  on  the  sale. 

The  plaintiffs  had  pleaded  an  oral  con- 
tract to  pay  commission  on  such  a  sale;  but 
at  the  trial  they  called  no  evidence  on  this 
point,  and  asked  leave  to  amend  in  order  to 
rely  on  a  certain  correspondence  as  proving 
that  their  retainer  was  intended  to  continue 
after  the  letting.  JLiawrance,  J.,  refused 
leave,  and  gave  judgment  tor  the  defend- 
ant.   On  appeal. 

Held— that  the  Judge  was  right,  and, 
Semble—even  if  there  had  been  any  evi- 
dence of  a  COD  tract,  the  jury  ought  to  have 
found  a  verdict  for  the  defendant. 

In  commission  cases  it  is  not  sufficient 
to  show  that  the  introduction  was  a  causa 
sine  qua  nan  of  the  letting  or  sale;  it  must 
be  shown  to  have  been  an  efficient  cause. 
And  in  the  present  case  the  plaintiffs  had 
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not  proved  that  they  had  brought  about  the 

sale. 

Millar,    Son   &  Co. 


V.    Radford,    (1903)   19 
[T.  L.  E.  575-0.  A. 

25.  Agreement  to  Pay  Commission  on  Pro- 
perties Purchased— Property  Introduced  to 
Principal— Promotion  by  Principal  of  Com- 
pany to  Purchase  Property— Liahihtij  of 
Principal  to  Pay  Commission.']— The  detend- 
ant  brewery  desired  to  acquire  some  public- 
houses  in  a  particular  district,  and  agreed 
to  pay  the  plaintiff  commission  on  all 
licensed  property  they  might  purchase 
through  his  instruction.  Subsequently  the 
defendants  abandoned  that  idea,  and  in- 
stead promoted  a  new  company,  which  ulti- 
mately acquired  certain  licensed  property 
originally  brought  to  the  notice  of  the 
defendants  by  the  plaintiff. 

Held— that  as  the  new  company  was 
merely  ancillary  to  the  old,  the  commission 
was  payable  by  the  defendants. 

Decision  of  Channell,  J.  ((1901)  17  T.  L.  R. 
5G3),  affirmed. 
GaNN   V.    Showell's   Brewery   Co.,    Ld.,   and 

[Crosswell's,  Ld.,   (1902)  50  W.  R.  659;  18 
T.  L.  R.  659— C.  A. 

26.  Amount  "  One  per  cent,  on  the  pur- 
chase money"— Meaning  o/.]— A  public- 
house  broker  wrote  saying  "  We  beg  to  in- 
form you  that  our  regular  commission  to  a 
vendor  for  licensed  property  is  1  per  cent, 
upon  the  purchase  money." 

Held— Per  A.  L.  Smith,  L.J.,  that  these 
words  meant  1  per  cent,  upon  the  money 
contracted  to  be  paid,  and  not  on  the 
money  actually  paid. 

Decision  of  Kennedy,  J.  ((1897)  U  T.  L.  R. 
39),  affirmed. 

Passingham  I'.  King,  (1898)  14  T.  L.  R.  392- 

[C.  A. 

27.  Commission  on  "hire  carried"— Time 
Charter-party  —  Cancellation.']— The  plain- 
tiff, acting  as  broker  for  the  defendants, 
obtained  a  time  charter-party  for  their  ship 
upon  terms  of  being  paid  a  commission  on 
all  hire  earned.  During  the  currency  of 
the  charter-party  litigation  arose  between 
the  defendants  and  the  charterers  as  to  the 
fitness  of  the  ship  for  the  purpose  for  which 
she  was  chartered,  which  resulted  in  the 
cancellation  of  the  charter-party,  there 
being  no  wilful  act  or  default  on  the  part 
of  the  defendants  in  bringing  about  this 
result. 

Held— that,  upon  the  true  construction  of 
the  contract,  the  intention  of  the  parties  Avas 
that  the  plaintiff  should  not  be  entitled  to 
commission  if  the  earning  of  hire  was  pre- 
vented by  reason  of  causes  such  as  had  in 
fact  put  an  end  to  the  cluirter-party. 

Wuite  v.  Turnbdll,  Martin  &  Co.,   (1898)  3 

[Com.  Cas.  183;  78  L.  T.  726;  14  T.  L.  R. 

401;  8  Asp.  M.  C.  406-C.  A. 


28.  Commission  Payable  on  Purchase 
being  Completed— When  Purchase  deemed 
to  be  Completed.]— The  defendants,  who 
were  mortgagees  of  an  estate,  agreed  to  pay 
to  the  plaintiff  a  commission  of  3  per  cent, 
on  the  purchase-money  of  tne  estate,  with 
an  additional  2  per  cent,  in  the  event  of  the 
purchase  being  completed  by  a  certain 
date.  It  was  agreed  that  the  purchase 
would  be  considered  completed  if  a  definite 
offer  and  acceptance  were  made.  Before  the 
specified  date  a  memorandum  of  agreement 
between  the  intending  purchaser  and  the 
defendants  was  signed,  by  which  the 
former  undertook  to  send  professional  per- 
sons to  verify  the  particulars  of  the  pro- 
perty, and,  provided  he  received  a  satisfac- 
tory report,  he  undertook  to  enter  into  a 
formal  contract  for  the  purchase  of  the 
estate  for  a  named  sum.  The  contract  for 
the  purchase  was  not  signed  until  some 
time  after  the  specified  date.  In  an  action 
to  recover  the  2  per  cent,  commission. 

Held— that,  as  the  memorandum  of 
agreement  contemplated  a  formal  contract, 
the  terms  of  which  would  require  settle- 
ment, there  was  no  definite  offer  and  accept- 
ance made,  on  or  before  the  specified  date, 
and  the  2  per  cent,  commission  was  not  pay- 
able. 

Henry  v.    Gregory,    (1905)    22  T.  L.  R.  52- 
[Walton,    J. 

29.  Commission  payable  when  and  if  the 
Purchase  is  Completed  by  Private  Treaty- 
Contract  Signed  and  Deposit  paid— Pur- 
chaser unable  to  Complete— Vendor  releasing 
Purchaser  and  retaining  Deposit— Commis- 
sion not  payable.]— 'By  the  terms  of  a  com- 
mission note  the  plaintiff  was  to  receive  a 
commission  if  he  introduced  a  purchaser  of 
the  defendants  hotel  "  when  and  if  the  pur- 
chase is  completed  by  private  treaty." 

He  found  a  person  who  signed  a  contract 
and  paid  a  deposit;  but  subsequently  the 
purchaser  failed  to  complete  and  was  released 
from  the  contract,  the  defendant  retaining 
the  deposit. 

Held— that  the  terms  of  the  note  meant 
that  the  purchase  must  be  completed  in  the 
ordinary  sense  of  the  word  by  payment  of 
the  price,  and  that  the  plaintiff  was  not 
entitled   to   commission. 

Decision  of  Div.  Ct.  (52  W.  R.  478;  90  L.  T. 
159)   reversed. 

Chapman  v.  Winson,   (1904)  53  W.  R.  19;  91 
[L.  T.  17;  20  T.  L.  E.  663-C.  A. 

30.  Dishonest  Agent— Bight  to  Commission 
in  Transactions  where  Agent  acted  Honest- 
ly.]—The  plaintiffs,  who  Avere  manufacturers 
of  matches  in  Norway,  appointed  the  defend- 
ant their  agent  in  the  United  Kingdom  for 
the  sale  of  their  matches  upon  the  terms 
tliat  Iho  defendant  should  not  sell  matches 
for  any  other  firm.  The  defendant  during 
his  agency  on  several  occasions,  instead  of 
forwarding  the  original  invoices  for  the 
matches  to  the  purchasers,  kept  them  and 
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By  a  second  agreement  between  the  plain- 
tiff and  Govan,  made  before  the  commission 
became  due,  it  was  agreed,  in  consideration 
of  an  immediate  pajment,  that  Govan 
should  accept  a  less  commission  than  he  was 
entitled  to  imder  the  oiiginal  agreement. 
The  syndicate  subsequently  became  aware  of 
this  second  agreement,  and  they  demanded 
and  received  from  Govan,  in  satisfaction  of 
all  claims  from  him,  the  amount  he  had  re- 
ceived from  the  plaintiff. 

Held  (reversing  the  decision  of  Bigham, 
J.)— that  the  defendants  had  not  lost  their 
remedy  by  their  conduct  after  they  had  dis- 
covered the  real  facts  of  the  case.  Neither 
were  they  bound  by  the  terms  of  the  second 
agreement  between  the  plaintiff  and  Govan 
as  to  a  reduction  of  the  amount  of  the  com- 
mission ;  and  therefore,  notwithstanding 
that  second  agreement  and  their  demand 
and  receipt  from  Govan  of  the  reduced 
amount  of  the  commission  paid  him,  they 
were  entitled  to  recover  the  balance  from 
the  plaintiff. 
Grant  v.  Gold  Exploration  and  Development 

[Syndicate,  [1900]  1  Q.  B.  233;  69  L.  J.  Q.  B. 

150;  48  W.  R.  280;  82  L.  T.  5;  16  T.  L.  R. 
86-C.  A. 

42.  Bribe  by  Seller  to  Agent  of  Bxiyer— 
Extent  of  Influence  of  Bribe  on  Agent  imma- 
terial—Confliet  of  interest  and  Duty — Rescis- 
sion of  Co/ifract.]— Plaintiff  was  a  horse- 
dealer.  The  defendant  instructed  a  veteri- 
nary surgeon  to  look  out  for  a  pair  of  horses; 
the  latter  told  him  of  a  pair  in  the  hands 
of  the  plaintiff,  and  the  defendant  employed 
him  to  examine  the  horses  and  give  a  certifi- 
cate as  to  their  soundness.  The  horses  were 
certified  as  sound,  and  the  defendant  sent  a 
cheque  for  their  price.  The  horses  were 
found  to  be  unsound ;  they  were  sent  back, 
and  the  cheque  stopped.  The  veterinary 
surgeon  had,  in  fact,  accepted  the  offer  of 
money  from  the  plaintiff.  An  action  was 
brought  on  the  cheque. 

Held— that  what  occurred  was  conclusive 
evidence  of  a  bribe,  and  was  suflScient  to 
vacate  the  certificate  and  the  sale  which 
depended  on  the  certificate.  In  such  a  case 
it  is  an  immaterial  inquiry  to  what  extent 
the  bribe  or  the  offer  of  it  influenced  the 
person  to  whom  it  was  given  or  offered.  "  No 
man  should  be  allowed  to  have  an  interest 
against  his  duty."  Thompson  v.  Havelock 
(1808),  1  Camp.  527. 

Shipway  v.  Broadwood,  [1899]  1  Q.  B.  369;  68 

[L.  J.  Q.  B.  360;  80  L.  T.  11;  15  T.  L.  R. 

145-C.  A. 

43.  Commission  paid  by  Principal — Secret 
Commission  paid  by  Other  Party— Eight  of 
Principal  to  Becover  both  Commissions.'] — 
A  principal,  who  has  employed  an  agent  to 
sell  property  for  him,  and  has  paid  a  com- 
mission to  the  agent  on  the  sale,  on  discover- 
ing that  the  agent  has  received  a  secret  com- 
mission from  the   purchaser,  is  entitled  to 


recover  from  the  agent  such  secret  commis- 
sion and  also  the  commission  which  he  him- 
self has  paid. 

Salomoyis  v.  Pender  ((1865)  3  H.  &  C.  639; 
34  L.  J.  Ex.  95)  followed. 
Andrew  v.  Ramsay  &  Co.,  [1903]  2  K.  B.  635; 

[72  L.  J.  K.  B.  865;  89  L.  T.  450;  19  T.  L.  R. 
620;  52  W.  R.  126-Div.  Ct. 

44.  Confidential  Belationship  and  Informa- 
tion—Agent using  such  Inforniation  to  ob- 
tain a  Concession  for  Himself — Trustee  for 
Principal  —  Purchaser  from  Agent  with 
Notice  of  his  Position.']— The  plaintiffs  ap- 
pointed M.  as  manager  of  their  mining  pro- 
perties in  Africa  under  an  agreement, 
whereby  he  was  to  keep  all  the  secrets  of 
the  company,  and  promote  its  interests  to 
the  best  of  his  ability.  Amongst  other  work 
he  had  to  interview  native  chiefs,  and  collect 
evidence,  for  the  purposes  of  a  dispute  be- 
tween the  company  and  T.  as  to  the  validity 
of  the  company's  concessions.  M.  made  use 
of  the  information  so  obtained,  and  of  his 
association  with  the  natives,  to  obtain  for 
himself  valuable  concessions  on  the  com- 
pany's reef  just  outside  their  present 
boundaries. 

Held— that  he  was  a  trustee  for  the  com- 
pany of  these  concessions. 

Aas  V.  Benham  ([1891]  2  Ch.  244;  65  L.  T. 
25   (C.  A.))  followed. 

M.  had  agreed  to  sell  the  concessions  toT. 

Held— that  T.,  who  knew  M.'s  position,  and 
had  paid  nothing  under  his  agreement,  had 
no  better  title  than  M. 

Tarkwa    Main    Reef,     Ld.     i".    Merton    and 

[Another,     (1903)     19     T.     L.     R.     367— 

Eady,  J. 

45.  Confirmation  by  Principal— Necessity 
for  full  knowledge  of  the  Facts.] — A  princi- 
pal who  discovers  that  a  secret  commission 
has  been  paid  to  his  agent  may  repudiate 
the  contract  entirely,  or  he  may  elect  to 
adopt  it;  but  in  order  to  prove  such  adop- 
tion, and  hold  him  to  the  contract,  the  other 
party  must  show  that  the  acts  on  which  he 
relies  for  the  purpose  were  done  by  the 
principal  with  a  full  knowledge  and  appre- 
ciation of  the  circumstances. 

Decision    of    Bruce,    J.    (88   L.    T.    286;    19 
T.   L.   R.   293),   reversed. 
Bartram  &  Son  v.  Lloyd,  (1904)  90  L.  T.  357-, 
[20  T.  L.  E.  281-C.  A. 

46.  Discounts  —  JJsage  to  take— Right  of 
Agent  to  Remuneration.]— The  rule  laid 
down  in  Andrew  v.  Ramsay  d-  Co.  ([1903]  2 
K.  B.  635;  72  L.  J.  K.  B.  865;  89  L.  T.  450; 
19  T.  L.  E.  620— Div.  Ct.  No.  43,  supra)  does 
not  apply  to  an  honest  agent  receiving 
improperly  but  innocently  some  commission 
in  a  matter  collateral  to  the  main  object  of 
his  employment. 

The  plaintiff  employed  the  defendants,  who 
were  auctioneers,  to  sell  for  him  by  auetion 
certain  pictures  and  other  articles  upon  the 
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terms  that  they  were  to  be  paid  a  commis 
sion  of  5  per  cent,  on  all  lots  sold,  the  mini-  Hovenden  v 
mum  commission  to  be  ^20,  and  also  all  out- 
of-pocket  expenses  in  addition,  which  in- 
cluded advertisements  and  printing  cata- 
logues and  posters.    The  printers  employed 


The    bribe    when    quantified    can   be   re- 
covered as  money  had  and  received. 

MiLLHOFF,    (1900)    83  L.    T.  41; 
[16  T.  L.  E.  506-C.   A. 


Paid   by   Vc7idor  to  Purchaser's   Agent 
Conflict    of   Interest    and    Duty— Right    to 


by  the  defendants  to  print  the  posters  and  Rescind—Knowledge  of  Purchaser's  Solici- 
catalogues  allowed  the  defendants,  as  they  I  tors.^— The  rule  that  a  purchaser  can  rescind 
were  auctioneers,  a  trade  discount  of  10  per  ^  contract  of  sale,  entered  into  by  his  agent 
cent.,  which  they  would  not  have  allowed  to  on  his  behalf,  on  the  ground  that  the  agent 
ordinary  customers.  The  defendants  also  re-  ^^^^  received  a  secret  commission  from  the 
ceived  a  discount  on  the  newspaper  adver-  j  "^'endor,  only  applies  where  the  agent  has  by 
tising  account.  The  defendants  charged  the  \  reason  of  the  receipt  of  the  commission  an 
plaintiff  the  full  amount  of  these  two  i  interest  conflicting  with  his  duty  to  his  prin- 
accounts  without  deducting  the  discounts.  In    cipal. 

an  action  to  recover  from  the  defendants  the  Therefore,  where  one  of  the  purchasers  of 
two  sums  allowed  as  discount  and  also  the  [  land,  who  acted  as  agent  for  all  the  pur- 
^£20  rninimum   commission   which   had  been    "^^^^^ers  in  negotiating  the  purchase,  received 


paid,  the  defendants  proved  that  there  was 
a  long-established  usage  or  practice  among 
auctioneers  to  receive  these  discounts,  but 
it  was  admitted  that  no  mention  of  the  dis- 
counts was  made  to  the  plaintiff,  and  hi 


a  commission  on  the  amount  of  the  purchase- 
money  from  the  vendor,  but  his  interest  was 
to  obtain  the  land  as  cheaply  as  possible  :  — 
Held— that  the  purchasers  were  not  en- 
titled to  rescind.  Knowledge  of  the  solicitors. 


dence  was  that  he  did  not  know  of  any  such  acting  for  the  purchasers  in  the  matter,  of 
usage^r  practice  as  to  the  printing  discount,  '  the  commission,  such  knowledge  having  been 
<.!,        u  i,„  1  x.T-_^  i.1  ,  acquired  by  them  while  acting  in  the  matter, 

binds  the  purchasers. 

Rowland  v.  Chapman,  (1901)  17  T.  L.  E.  669— 
[Buckley,  J. 

49.  Secret  profit— Forfeiture  of  Coinmis- 
sion  —  Concealment  of  Material  Facts— 
Damages.~\—A  house  agent  employed  to  sell 
property  concealed  from  the  owner  a  mate- 
rial fact,  viz.,  that  the  local  authority  de- 
sired to  buy  some  of  the  property,  and  also 
made  a  secret  profit. 

Held— that  he  had  forfeited  his  commis- 
sion and  that  the  owners  were  entitled  also 
to  damages. 

Price  r.  Metropolitan  House  Investment  and 
[Agency  Co.,  (1907)  23  T.  L.  E.  630— C.  A. 

50.  Sub-Agent  recognised  by  Principal— 
Sub-Agent  taking  Secret  Commission— Prin- 
cipal   liable    to   Agent   for    agreed    Commis- 

on.]— A    company    employed    the    plaintiffs 


though  he  knew  that  there  was  such  a  prac 
tice  with  regard  to  advertisement  accounts. 
The  defendants,  in  taking  the  discounts, 
acted  as  the  Court  found  honestly,  and  in 
reliance  upon  the  usage  or  practice. 

Held— that,  as  under  the  contract  the  de- 
fendants were  only  entitled  to  charge  out-of- 
pocket  expenses  for  printing  and  advertis- 
ing, they  must  account  to  the  plaintiff  for 
the  discounts,  but  that  the  pi.aintift  was  not 
entitled  to  recover  the  ,£20  paid  as  commis- 
sion. 

Hippesley  v.  Knee  Bros.,  [1905]  1  K.  B.  1;  74 

[L.  J.  K.  B.  G8;  92  L.  T.  20;  21  T.  L.  E.  5- 

Div.  Ct. 

47.  Evidence  of  Motive  —  Presumption 
against  Briber— True  Price  of  Goods.^—lt 
a  gift  be  made  to  a  confidential  agent  with 
the  view  of  inducing  the  agent  to  act  in 
favour  of  the  donor  in  relation  to  transac- 
tions   between 


ween    the    donor    and    the    agent's    f"  .  -  . 

principal,  and  that  gift  is  secret  as  between  i  "^^  negotiate  a  debenture  issue  in  return  fr 
the  donor  and  the  agent— that  is  to  sav,  with- 
out the  knowledge  and  consent  of  the  prin- 
cipal—then the  gift  is  a  bribe  in  the  view  of 


the  law.    The  Court  will  not  allow  evidence 
to  be  gone  into  as  to  the  motive 


a  commission  :  the  plaintiffs  employed  a  sub 
agent,  who  was  to  receive  a  share  of  such 
commission,  and  who  was  recognised  by  tne 
company  as  their  agent  in  the  subsequent 
negotiations.       The     sub-agent     procured     a 


The  Court  will  presume  in  favour  of  the    sn«'<intee   society   to   place   the   debentures 


principal  and  as  against  the  briber  and  the 
agent  bribed,  that  the  agent  was  influenced 


but  it  was  afterwards  discovered  that  such 
)ciety    paid    him    a    commission,    and   were 


by  the  bribe;  and  this  presumption  is  irre-    ^^^^^^    *"    P'>y    J"'"    further    commission    on 
buttabie.  j--^  •  .... 

If   the   agent   be   a   confidential    buyer   of 
goods  for  his  principal  from  the  briber,  the 


any  future  premiums 
the   company. 
Held-(I)   that  the 


received  by  them  from 


impany   must  pay   to 


Court  will  It  seems,  assume  as  against  the  the  plaintiffs  the  agreed  commission, 
briber  that  the  true  price  of  the  goods  as  (2)  that,  as  the  sub-agent  was  either  the 
between  him  and  the  purchaser  must  be  defendant's  agent  or  in  a  fiduciarv  position 
taken  to  be  less  than  the  price  paid  to,  or  towards  them,  the  defendants  were  entitled 
cnargecl  by,  the  vendor  by,  at  any  rate,  the  j  to  recover  from  him  the  commission  alreadv 
amount  or  va  ue  of  the  bribe.  If  the  pur-  !  received  by  him.  and  were  also  entitled  to  a 
cna,>er  alleges  loss  or  damage  beyond  this,  he' declaration  of  their  right  to  any  further 
must  prove  it  commissions  received  by  him. 
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By  a  second  agreement  between  the  plain- 
tiff and  Govan,  made  before  the  commission 
became  due,  it  was  agreed,  in  consideration 
of  an  immediate  pajment,  that  Govan 
should  accept  a  less  commission  than  he  was 
entitled  to  undei-  the  original  agreement. 
The  syndicate  subsequently  became  aware  of 
this  second  agreement,  and  they  demanded 
and  received  from  Govan,  in  satisfaction  of 
all  claims  from  him,  the  amount  he  had  re- 
ceived from  the  plaintiff. 

Held  (reversing  the  decision  of  Bigham, 
J.)— that  the  defendants  had  not  lost  their 
remedy  by  their  conduct  after  they  had  dis- 
covered the  real  facts  of  the  case.  Neither 
were  they  bound  by  the  terms  of  the  second 
agreement  between  the  plaintiff  and  Govan 
as  to  a  reduction  of  the  amount  of  the  com- 
mission;  and  therefore,  notwithstanding 
that  second  agreement  and  their  demand 
and  receipt  from  Govan  of  the  rediiced 
amount  of  the  commission  paid  him,  they 
were  entitled  to  recover  the  balance  from 
the  plaintiff. 
Grant  v.  Gold  Exploration  and  Development 

[Syndicate,  [1900]  1  Q.  B.  233;  69  L.  J.  Q.  B. 

150;  48  W.  E.  280;  82  L.  T.  5;  16  T.  L.  R. 
86-C.  A. 

42.  Bribe  by  Seller  io  Agent  of  Buyer- 
Extent  of  Influence  of  Bribe  on  Ageyit  imrna- 
terial— Conflict  of  interest  and  Duty — Rescis- 
sion of  ro;jfracf.]— Plaintiff  was  a  horse- 
dealer.  The  defendant  instructed  a  veteri- 
nary surgeon  to  look  out  for  a  pair  of  horses; 
the  latter  told  him  of  a  pair  in  the  hands 
of  the  plaintiff,  and  the  defendant  employed 
him  to  examine  the  horses  and  give  a  certifi- 
cate as  to  their  soundness.  The  horses  were 
certified  as  sound,  and  the  defendant  sent  a 
cheque  for  their  price.  The  horses  were 
found  to  be  unsound ;  they  were  sent  back, 
and  the  cheque  stopped.  The  veterinary 
surgeon  had,  in  fact,  accepted  the  offer  of 
money  from  the  plaintiff.  An  action  was 
brought  on  the  cheque. 

Held— that  what  occurred  was  conclusive 
evidence  of  a  bribe,  and  was  sufficient  to 
vacate  the  certificate  and  the  sale  which  I 
depended  on  the  certificate.  In  such  a  case  ! 
it  is  an  immaterial  inquiry  to  what  extent 
the  bribe  or  the  offer  of  it  influenced  the 
person  to  whom  it  Avas  given  or  offered.  "  No 
man  should  be  allowed  to  have  an  interest 
against  his  duty."  Thompson  v.  Havelock 
(1808),  1  Camp.  527. 

Shipway  15.  Broauwood,  [1899]  1  Q.  B.  369;  68 

[L.  J.  Q.  B.  3G0;  80  L.  T.  11;  15  T.  L.  R. 

145-C.  A. 

43.  Commission  paid  by  Principal — Secret 
Commission  paid  by  Other  Party— Bight  of 
Principal  to  Recover  both  Commissions.^ — 
A  principal,  who  has  employed  an  agent  to 
sell  property  for  him,  and  has  paid  a  com- 
mission to  the  agent  on  the  sale,  on  discover-  | 
ing  that  the  agent  has  received  a  secret  com- 
mission from   the   purchaser,  is  entitled  to 


recover  from  the  agent  such  secret  commis- 
sion and  also  the  commission  which  he  him- 
self has  paid. 

Salomons  v.  Pender  ((1865)  3  H.  &  C.  639; 
34  L.  J.  Ex.  95)  followed. 
Andrew  v.  Ramsay  &  Co.,  [1903]  2  K.  B.  635; 

[72  L.  J.  K.  B.  865;  89  L.  T.  450;  19  T.  L.  R. 
620;  52  W.  R.  126— Div.  Ct. 

44.  Confidential  Relationship  and  Informa- 
tion— Agent  using  such  Information  to  ob- 
tain a  Concession  for  Himself— Trustee  for 
Principal  —  Purchaser  from  Agent  with 
Notice  of  his  Position.']— The  plaintiffs  ap- 
pointed M.  as  manager  of  their  mining  pro- 
perties in  Africa  under  an  agreement, 
whereby  he  was  to  keep  all  the  secrets  of 
the  company,  and  promote  its  intei-ests  to 
the  best  of  his  ability.  Amongst  other  work 
he  had  to  interview  native  chiefs,  and  collect 
evidence,  for  the  purposes  of  a  dispute  be- 
tween the  company  and  T.  as  to  the  validity 
of  the  company's  concessions.  M.  made  use 
of  the  information  so  obtained,  and  of  his 
association  with  the  natives,  to  obtain  for 
himself  valuable  concessions  on  the  com- 
pany's reef  just  outside  their  present 
boundaries. 

Held— that  he  was  a  trustee  for  the  com- 
pany of  these  concessions. 

Aas  V.  Benham  ([1891]  2  Ch.  244;  65  L.  T. 
25   (C.  A.))  followed. 

M.  had  agreed  to  sell  the  concessions  toT. 

Held— that  T.,  who  knew  M.'s  position,  and 
had  paid  nothing  under  his  agreement,  had 
no  better  title  than  M. 

Tarkwa    Main    Reef,     Ld.     v.    Merton    and 

[Another,     (1903)     19     T.     L.     E.     367— 

Eady,  J. 

45.  Confirmation  by  Principal — Necessity 
for  full  knowledge  of  the  Facts.^-A  princi- 
pal who  discovers  that  a  secret  commission 
has  been  paid  to  his  agent  may  repudiate 
the  contract  entirely,  or  he  may  elect  to 
adopt  it;  but  in  order  to  prove  such  adop- 
tion, and  hold  him  to  the  contract,  the  other 
party  must  show  that  the  acts  on  which  he 
relies  for  the  purpose  were  done  by  the 
principal  with  a  full  knowledge  and  appre- 
ciation of  the  circumstances. 

Decision  of  Bruce,  J.  (88  L.  T.  286;  19 
T.   L.   R.   293),   reversed. 

Bartram  &  Son  v.  Lloyd,  (1904)  90  L.  T.  357-, 
[20  T.  L.  R.  281-C.  A. 

46.  Discounts  —  Usage  to  take — Right  of 
Agent  to  iJemuneratioji.]- The  rule  laid 
down  in  Andrew  v.  Ramsay  S  Co.  ([1903]  2 
K.  B.  635;  72  L.  J.  K.  B.  865;  89  L.  T.  450; 
19  T.  L.  R.  620-Div.  Ct.  No.  43,  supra)  does 
not  apply  to  an  honest  agent  receiving 
improperly  but  innocently  some  commission 
in  a  matter  collateral  to  the  main  object  of 
his  employment. 

The  plaintiff  employed  the  defendants,  who 
were  auctioneers,  to  sell  for  him  by  auetion 
certain  pictures  and  other  articles  upon  the 
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terms  that  they  were  to  be  paid  a  commis- 
sion of  5  per  cent,  on  all  lots  sold,  the  mini- 
mum commission  to  be  d£20,  and  also  all  out- 
of-pocket  expenses  in  addition,  which  in- 
cluded advertisements  and  printing  cata- 
logues and  posters.  The  printers  employed 
by  the  defendants  to  print  the  posters  and 


The    bribe    when    quantified    can   be   re- 
covered as  money  had  and  received. 
HovENDEN  V.   MiiXHOFF,    (1900)    83  L.    T.   41; 
[IG  T.  L.  E.  506-C.  A. 

48.  Paid  hy  Vendor  to  Purchaser's  Agent 
—Conflict  of  Interest  and  Duty— Right  to 
Rescind— Knowledge    of    Purchaser's    Solid- 


catalogues   allowed   the   defendants,   as   they  [  tors/}— The  rule  that  a  purchaser  can  rescind 
were  auctioneers,  a  trade  discount  of  10  per  i  a  contract  of  sale,  entered  into  by  his  agent 


cent.,  which  they  would  not  have  allowed  to 
ordinary  customers.  The  defendants  also  re- 
ceived a  discount  on  the  newspaper  adver- 
tising account.  The  defendants  charged  the 
plaintiff  the  full  amount  of  these  two 
accounts  without  deducting  the  discounts.  In 
an  action  to  recover  from  the  defendants  the 
two  sums  allowed  as  discount  and  also  the 
c£20  minitnuni  commission  which  had  been 
paid,  the  defendants  proved  that  there  was 
a  long-established  usage  or  practice  among 
auctioneers  to  receive  these  discounts,  but 
it  was  admitted  that  no  mention  of  the  dis- 
counts was  made  to  the  plaintiff,  and  his  evi- 
dence was  that  he  did  not  know  of  any  such 
usage  or  practice  as  to  the  printing  discount, 
though  he  knew  that  there  was  such  a  prac- 
tice with  regard  to  advertisement  accounts. 
The  defendants,  in  taking  the  discounts, 
acted  as  the  Court  found  honestly,  and  in 
reliance  upon  the  usage  or  practice. 

Held— that,  as  under  the  contract  the  de- 
fendants were  only  entitled  to  charge  out-of- 
pocket  expenses  for  printing  and  advertis- 
ing, they  must  account  to  the  plaintiff  for 
the  discounts,  but  that  the  plaintiff  was  not 
entitled  to  recover  the  =£20  paid  as  commis- 
sion. 

HippESLEY  r.  Knee  Bros.,  [1905]  1  K.  B.  1 ;  74 

[L.  J.  K.  B.  C8;  92  L.  T.  20;  21  T.  L.  E.  5- 

Div.  Ct. 

47.  Evidence  of  Motive  —  Presumption 
against  Briber— True  Price  of  Goods.}— U 
a  gift  be  made  to  a  confidential  agent  with 
the  view  of  inducing  the  agent  to  act  in 
favour  of  the  donor  in  relation  to  transac- 
tions   between    the    donor    and    the    agent's 


on  his  behalf,  on  the  ground  that  the  agent 
has  received  a  secret  commission  from  the 
vendor,  only  applies  where  the  agent  has  by 
reason  of  the  receipt  of  the  commission  an 
interest  conflicting  with  his  duty  to  his  prin- 
cipal. 

Therefore,  where  one  of  the  purchasers  of 
land,  who  acted  as  agent  for  all  the  pur- 
chasers in  negotiating  the  purchase,  received 
a  commission  on  the  amount  of  the  purchase- 
money  from  the  vendor,  but  his  interest  was 
to  obtain  the  land  as  cheaply  as  possible  :  — 

Held— that  the  purchasers  were  not  en- 
titled to  rescind.  Knowledge  of  the  solicitors, 
acting  for  the  purchasers  in  the  matter,  of 
the  commission,  such  knowledge  having  been 
acquired  by  them  while  acting  in  the  matter, 
binds  the  purchasers. 

EowLAND  V.  Chapman,  (1901)  17  T.  L.  E.  669— 
[Buckley,  J. 

49.  Secret  profit— Forfeiture  of  Commis- 
sion —  Concealment  of  Material  Facts— 
Damages.}— A  house  agent  employed  to  sell 
property  concealed  from  the  owner  a  mate- 
rial fact,  viz.,  that  the  local  authority  de- 
sired to  buy  some  of  the  property,  and  also 
made  a  secret  profit. 

Held— that  he  had  forfeited  his  commis- 
sion and  that  the  owners  were  entitled  also 
to  damages. 

Price  v.  Metropolitan  House  Investment  and 
[Agency  Co.,   (1907)  23  T.  L.  E.  630— C.  A. 

50.  Sub-Agent  recognised  by  Principal— 
Sub-Agent  taking  Secret  Commission— Prin- 
cipal liable  to  Agent  for  agreed  Commis- 
sion.}—A.    company    employed    the    plaintiffs 


principal,  and  that  gift  is  secret  as  between  ^°  negotiate  a  debenture  issue  in  return  fr, 
the  donor  and  the  agent— that  is  to  say,  with-  ^  commission  :  the  plaintiffs  employed  a  su'fj- 
out  the  knowledge  and  consent  of  the'  prin-  !  ^^^nt,  who  was  to  receive  a  share  of  such 
cipal— then  the  gift  is  a  bribe  in  the  view  of    commission,  and  who  was  recognised  by  tne 


the  law.     The  Court  will  not  allow  evidence 
to  be  gone  into  as  to  the  motive. 

The  Court  will  presume  in  favour  of  the 
principal  and  as  against  the  briber  and  the 
agent  l)ribed,  that  the  agent  was  influenced 
by  the  bribe;  and  this  presumption 
buttable. 


company  as  their  agent  in  the  subsequent 
negotiations.  The  sub-agent  procured  a 
guarantee  society  to  place  the  debentures; 
but  it  was  afterwards  discovered  that  such 
society  paid  him  a  commission,  and  were 
irre- 1  '^^^'^  ^"  P'l.'^'  '""i  further  commission  on 
J  any  future  premiums  received  by  them  from 
If  the  agent  be  a  confidenfial  buyer  of  [  *'^®  company, 
goods  for  his  principal  from  the  briber,  the  I  Held-(I)  that  the  companv  must  pav  to 
u  u  'lu  1  It  speins,  assume  as  against  the  the  plaintiffs  the  agreed  commission.  ' 
briber  that  the  true  price  of  the  goods  as  (2)  that,  as  the  sub-agent  was  either  the 
between  him  and  the  purchaser  must  be  defendant's  agent  or  in  a  fiduciarv  position 
taken  to  be  less  than  the  price  paid  to,  or  towards  them,  the  defendants  were  entitled 
Charged  by,  the  vendor  by,  at  any  rate,  the  to  recover  from  him  the  commission  alreadv 
amount  or  value  of  the  bribe.  If  the  pur-  received  by  him,  and  were  also  entitled  to  a 
Chaser  alleges  loss  or  damage  beyond  this,  he  I  declaration  of  their  right  to  any  further 
must  prove  it  commissions  received  by  him. 
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Decision  of  Kennedy,  J.   (20  T.  L.  R.  329; 
9   Com.   Cas.   166),   affirmed. 
Powell    and    Thomas    v.    Evan  Jones  &  Co., 

[(1904)  21  T.   L.   R.  55;   [1905]   1  K.  B.  11; 

74  L.  J.  K.  B.  115;  53  W.  R.  277;  92  L.  T. 
430;  10  Com.  Cas.  36-C.  A. 

IV.  LIABILITY  OF  AGENT. 

51.  Broker  wronyhj  informing  Principal 
that  Contract  concluded— Liability  of  Broker 
—Measure  of  Damages.']— Where  an  agent 
makes  an  incorrect  statement  to  his  princi- 
pals that  he  has  concluded  a  contract  on 
their    behalf,    the    measure    of    damages    is 


Held— that  the  defendant  by  making  the 
contract  in  his  own  name  without  naming 
his  principals,  and  without  expressly  ex- 
cluding his  liability,  had  made  himself  per- 
sonally liable,  and  that  the  plaintiffs,  by 
endeavouring  to  get  the  money  from  the 
builders  and  the  building  owners  to  whom 
the  defendants  had  referred  them,  had 
made  no  election  exonerating  him. 
Beigtheil  &  Young  v.  Stewart,  (1900)  16 
[T.  L.  R.  177-Bigham,  J. 

54.  Liability  to  Account  —  Unexplained 
Deficiency  in  Stock.]— A.,  ihe  manager  of  a 
branch  shop,  was  supplied  by  hJs  employer 
with  goods  marked  and  invoiced  at  selling 
A.   gave   receipts  for   goods  so  de- 


the    loss    actually    sustained    by    them,    and  ,  Pi'i^es.       I  •    ,-     i     4.     w    ,  • 

A Z.   1.^4.   ;„„i„^/ fif=   ..h^oh   fTiPv   m^i^ht    Uvered  to  him.     At  a  periodical  stock  akmg 

at    the    branch    shop    an    unexplained    defi- 


does  not  include  profits  which  they  might 
have  made  if  the  statement  had  been  true. 
Cassaboglou  v.  Gibbs  ((1883)  11  Q.  B.  D. 
797;  52  L.  J.  Q.  B.  538;  32  W.  R.  138;  48 
L.  T.  850— C.  A.)  approved. 

A   broker  negotiating  a  contract  between 

A.  and  B.  wrote  to  each  of  them  that  a  con- 
tract had  been  concluded  on  their  respec- 
tive terms;  he  had,  in  fact,  slightly  varied! 
A.'s  terms,  intending  to  himself  take  the  : 
risk  of  the  difference. 

B.  at  once  repudiated  the  contract  on  the 
ground  that  he  had  made  no  firm  offer.  In 
an  action  by  A.  against  the  broker  for  mis- 
representing to  him  that  a  binding  contract 
had  been  concluded. 

Held— that  the  broker  was  liable  only  for 
A.'s  outlay  in  telegrams,  etc.,  and  the 
costs  of  an  action  brought  by  him  against 

B.  and  discontinued. 


ciency  of  goods  Worth  ,£62  was  discovered. 

Held— that,  -  although  there  was  no  evi- 
dence of  dishonesty  or  negligence  on  A.'s 
part,  yet,  the  cause  of  deficiency  being  unex- 
plained, A.  was  liable  to  his  employer  for 
the  M2. 
Tyler  v.  Logan,   (1905)  7  F.  123-Ct.  of  Sess. 

Y.  LIABILITY  OF   PRINCIPAL. 

55.  Company  —  Receiver  Appointed  by 
Trustees  for  Debenture-holders— Winding- 
up  Order— Goods  ordered  by  Receiver  after 
Winding-up  Order— Liability  of  Trustees.]— 
A  company  conveyed  all  their  property  to 
trustees  for  debenture-holders,  by  a  deed 
which  gave  the  trustees  power,  in  certain 
events,  to  appoint  a  receiver,  who  should 
carry  on  the  business  as  agent  for  the  com- 


varied 

RiDERi  Aktiebolaget  Nordstjernan  v.  Salve 
[sen.   [1905]  A.   C.  302;  74  L.  J.  P.   C.  96 


Decision  of  Ct.   of   Sess.    (  (1903)   6  F.   64)    pany.     The    trustees    appointed    a    receiver, 

stipulating  that  he  should  pay  all   moneys 

received  to  an  account  at  their   bank,  and 

that  all  cheques  drawn  should  be  counter- 

L.  T.  575 — H.  L.  (E.)  I  signed  by  the  solicitor  to  the  trustees,  who 

i  was  also  chairman  of  the  company. 

An  order  to  Avind-up  the  company  was 
made,  and  a  liquidator  was  appointed,  but 
he  did  not  interfere  in  any  way  with  the 
business,  which  was  still  carried  on  by  the 
receiver. 


52.  Contract  on  Behalf  of  a  Company  not 
in  Existence— Liability  of  /Igienfs.]— Parlia- 
mentary agents,  who  had  given  an  order 
to  a  newspaper  for  the  insertion  of  an  ad- 
vertisement of  an  intended  application  to 
Parliament  for  the  incorporation  of  a  com- 
pany to  construct  a  railway, 

Held — personally  liable  on  the  ground  that 
they  had  contracted  on  behalf  of  a  company 
not  in  existence. 

Wilson  &  Co.  v.  Baker,  Lees  &  Co.,    (1901) 
[17  T.  L.  R.  473— Div.  Ct. 

53.  Undisclosed  Principal  —  Election.]— 
The  defendant  was  an  architect  engaged  by 
building  owners  for  the  rebuilding  of  two 
public-houses,  and  he  invited  the  plaintifis 
to  give  estimates  for  lamps,  referring  in  his 
letters  to  his  "clients,"  but  not  naming 
them.    The  plaintiffs  sent  him  estimates  in 


Held— that  the  principle  of  Cox  v.  Hick- 
man (8  H.  of  L.  Cas.  268)  applied,  and 
that  the  trustees  were  not  liable,  as  prin- 
cipals of  the  receiver,  for  the  price  of  goods 
ordered  by  him  after  the  date  of  the  wind- 
ing-up order. 

Judgment  of  the  Court  of  Appeal  reversed. 
Gosling    v.    Gaskell,    [1897]    A.    C.    575;    66 

[L.  J.  Q.  B.  848;  77  L.  T.  314;  13  T.  L.  R. 
544;  46  W.  R.  208— H.  L.  (E.) 

56.  Election  —  Action  and  Judgment 
against  Agent — Judgment  set  aside — Right 
to  Proceed  against  Priiicipal.] — Two  persons 
were  sued  in  the  High  Court  for  the  price 


his  own  name,  and  in  their  letter  referred    of  goods  supplied.     Judgment  was  obtained 


to  "your  clients,"  and  afterwards  the  de 
fendant  ordered  the  goods  without  stating 
that  he  did  so  as  agent. 


by  default  against  one,  and  the  other  had 
leave  to  defend,  and  the  action  was  remitted 
I  to    the    County    Court.      At    the    trial    the 
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County  Court  Judge  found  as  a  fact  that 
the  debt  was  contracted  by  the  former  solely 
as  agent  for  the  latter,  and  that  the  plaintiff 
had  given  credit  to  the  latter  alone,  and  he 
adjourned  the  case  to  enable  an  application 
to  be  made  to  set  aside  the  judgment  against 
the  agent.  This  was  accordingly  done,  and 
the  judgment  was  set  aside  and  the  action 
against  both  defendants  was  remitted  to  the 
County  Court.  At  the  second  trial  the 
County  Court  Judge  entered  judgment  for 
the  agent  and  against  the  principal. 

Held— that  the  plaintiff  by  signing  judg- 
ment against  the  agent  had  conclusively 
elected  to  proceed  against  him;  and  there 
was  no  power  to  set  aside  that  judgment  so 
as  to  revive  the  right  of  the  plaintiff  to  pro- 
ceed against  the  principal. 

Cross  &  Co.  v.  Matthews  &  Wallace,   (1904) 
[20  T.  L.  R.  603;  91  L.  T.  50a-Div.  Ct. 

57.  Fraud  of  Agent— Two  Innocent  Parties 
— Sale  by  Person  not  Ownei — Sale  of  Goods 
Act,  1893  (56  &  57  Vict.  c.  71),  s.  21.]-The 
plaintiffs  were  importers  of  timber,  who  car- 
ried on  business  at  an  office  in  the  City,  and 
they  were  accustomed  to  store  timber  im- 
ported by  them  at  the  Surrey  Commercial 
Docks,  the  timber  being  delivered  by  the 
dock  company  upon  their  orders  as  required 
to  their  customers.  By  a  document  they 
authorised  the  dock  company  to  accept  all 
transfer  or  delivery  orders  Avhich  should  be 
signed  on  their  behalf  by  C,  their  confiden- 
tial clerk;  and  this  document  was  sent  to  the 
dock  company  in  a  letter,  which  stated  that 
the  plaintiffs  had  made  arrangements  where- 
by in  future  C.  would  sign  delivery  orders 
on  behalf  of  and  in  addition  to  the  other 
members  of  the  firm.  C,  by  means  of  orders 
signed  by  him,  obtained  possession  of  a 
number  of  small  lots  of  timber  belonging  to 
his  employers  at  the  docks,  and  sold  them  to 
the  defendants.  It  was  admitted  that  the 
defendants  purchased  the  timber  in  good 
faith,  believing  that  their  vendor  was  en- 
titled to  sell  it  to  them.  The  plaintiffs  sued 
the  defendants  on  the  ground  that  they  for 
a  period  of  four  years  over  which  the  sales 
extended,  had  detained  timber  belonging  to 
the  plaintiffs. 

Held— that  C.  simply  stole  the  plaintiffs' 
goods  and  sold  them  to  the  defendants,  and 
the  defendants'  title  was  not  improved  by 
the  circumstance  that  the  theft  was  the 
result  of  an  ingenious  fraud  on  the  plaintiffs 
and  on  the  defendants  alike;  that  the  defen- 
dants were  not  in  any  waj'  misled  by  any 
act  of  the  plaintiffs  on  whicli  they  placed 
reliance;  that  the  plaintiffs  wore  not,  there- 
fore, precluded  from  denying  C.'s  authority 
to  sell;  and  that  the  plaintiffs  were  entitled 
to  recover  the  value  of  the  timber  from  the 
defendants. 


Decision  of  C.  A.   ([1901]  2  K.   B. 


L.  J.  K.  B.  985;  49  W.  R.  673;  85  L.  T.  2G4; 
17  T.  L.  R.  689)  reversed. 

Farquharson  Brothers  &  Co.  v.  King  &  Co., 

[1902]    A.    C.    325;  71    L.    J.    K.    B.    667;  51 

W.  R.  94;  86  L.  T.  810;  18  T.  L.  R.  665— 

H.  L.  (E.) 

58.  Fraud  of  Agent— Scope  of  Employment 
-Benefit  to  Principal.']— A  principal  is  liable 
for  the  fraud  of  his  agent  while  acting  within 

!  the  scope  of  his  employment,  and  also  to 
the  extent  to  which  he  may  be  lucratus 
,  [benefited]  by  the  agent's  fraudulent  acts 
'  oixtside  the  scope  of  his  employment. 
I  Hockey  v.  Clydesdale  Bank,  (1898)  1  F.  119;  36 
j  [S.  L.  R.  120;  6S.  L.  T.  269. 

59.  Undisclosed  Principal— Baptist  Minis- 
ter—Appointment of— Deacons  of  Church.]— 
The  plaintiff  was  appointed  the  minister  of  a 
Baptist  church  by  a  document  signed  by  the 
defendants,  who  were  four  deacons  of  the 
church.  The  document  stated  that  the  de- 
fendants, as  deacons  of  the  church,  "  do  now 
invite  you  to  the  pastorate  (authorised  by  a 

j  unanimous  vote  at  our  last  church  meeting, 
also  at  our  finance  committee  meeting  a 
unanimous  vote  was  recorded  and  a  good 
majority  of  the  congregation)  at  a  present 
salary  of  25s.  per  week.  We  regret  to  state 
that  our  present  income  will  not  warrant 
anything  higher  now,  but  we  hereby  promise 
that  if  the  dear  Lord  shall  prosper  us  finan- 
cially 3-0U  shall  be  benefited  thereby."  The 
pastorate  was  determinable  on  three  months' 
notice.  The  plaintiff  acted  as  treasurer  and 
paid  himself  his  salary  out  of  the  funds  in 
his  hands.  Upon  notice  being  given  to 
terminate  the  pastorate,  the  plaintiff  sued 
the  defendants  to  recover  the  last  quarter's 
salary,  upon  the  ground  that  they  had  con- 
tracted as  agents  for  an  undisclosed  princi- 
pal. 

Held— that  the  defendants  were  not  per- 
sonally liable,  as  the  plaintiff  took  office  on 
the  understanding  that  he  was  to  look  only 
to  the  funds  of  the  church. 
MoRLEY  V.  Makin  &  Othees,  (1905)  22  T.  L.  R 
[7;  54  W.  R.  395-Div.  Ct. 


VI.  POWERS   OF  ATTORNEY. 

And  si'c  Lunatics,  25. 

60.  Attorney  of  an  Attorney— Egyptian 
Lnir.]— Where  a  power  is  given  by  an  heir- 
at-law  to  an  attorney  to  appoint  another 
attorney  for  the  purpose  of  administration 
of  the  estate  of  a  deceased  foreigner,  and 
such  power  is  allowable  by  the  law  of  the 
deceased's  domicile,,  letters  of  administra- 
tion will  be  granted  to  the  attorney  duly 
appointed  by  the  first  attorney.  Quebec  and 
Richmond  Railway  v.  Quinn  (12  Moo. 
P.  C.  C.  232)  affirmed  and  followed. 

5c/nl»/c— where  a  power  of  attorney  ex- 
pressly authorises  the  appointment  of  an 
attorney  by  an  attorney,  tlio  maxim  Dele- 
gatus Jion  potest  delegare  does  not  apply. 
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In  Goods  of  Abdl  Hamid  Bey,  (1898)  67  L.  J. 
[59;  78  L.  T.  202— Jeune,  P. 

61.  Authority  to  Charge  following  Instruc- 
tions —  Charging  without  Waiting  for 
further  Instructions— Charge  binding  on 
Donor  of  Pozrer.]— Plaintiff  gave  G.  autho- 
rity to  buy,  sell,  charge  and  transfer  in  any 
form  whatsoever  any  estate  or  stocks,  "  fol- 
lowing his  letters  of  instructions  and  pri- 
vate advices,  which,  if  necessary,  shall  be 
considered  as  part  of  these  presents."  The 
plaintiff  wrote  with  respect  to  the  invest- 
ment of  money  when  received,  and  G.  raised 
the  money  by  mortgage  instead  of  waiting 
till  he  received  it. 

Held— that  the  general  words  authorised 
G.  to  bind  the  plaintiff  by  what  he  had 
done,  though  further  instructions  had  not 
arrived;  yet  nothing  could  be  more  unwar- 
rantable as  between  the  plaintiff  and  G. 
Davy  v.  Waller,  (1899)  81  L.  T.  107-North,  J. 

62.  Donor  of  Poii-er  unsound  of  Mind.]— 
A  power  of  attorney  for  the  transfer  of 
shares  executed  by  a  person  not  at  the  time 
capable  of  understanding  its  effect  is  void, 
and  any  transfer  executed  in  pursuance  of 
it  is  a  nullity  :  a  company  acting  upon  such 
a  transfer  renders  itself  liable  to  the  donor 
of  the  power. 

A  power  of  attorney  executed  by  a  person 
of   unsound   mind   must   be   deemed   invalid 
until  proved  to  have  been  executed  during  a 
lucid  interval. 
Daily     Telegraph     Newspaper     Co.,     Ld.     v. 

[McLaughlin.  [1904]  A.  C.  "76;  73  L.  J.  P.  C. 
95;  91  L.  T.  233;  20  T.  L.  E.  674— P.  C. 

63.  Interpretation— General  Words  —  Mat- 
ters ejusdem  generis  with  Specific  Matters 
— "Or  in  connection  with  my  Business  " — 
Power  to  Borrow — Money  borrowed  without 
Authority  by  Agent  paid  into  Principal's 
Account— Claim  by  Lenders  for  money  had 
and  received — Knowledge  of  Principal — Es- 
toppel.}—The  plaintiff  was  the  sole  owner  of 
a  business  carried  on  under  a  trading  name 
of  Jacobs,  Hart  &  Co.,  in  Melbourne,  with 
an  agency  in  London.  The  plaintiff's 
brother,  Leslie  Jacobs,  became  the  London 
agent,  and  the  plaintiff  executed  a  power  of 
attorney  appointing  his  brother  attorney 
(among  other  places)  in  London  "  for  me 
in  my  name  or  in  my  said  trading  name,  to 
purchase  and  to  make  and  enter  into,  sign 
and  execute,  any  contract  or  agreement  with 
anj'  persons,  firm,  company  or  companies, 
for  the  purchase  of  any  goods  or  merchan- 
dise in  connection  with  the  business  carried 
on  by  me  as  aforesaid,"  and  "  for  me  and 
on  my  behalf,  and  where  necessary  in  con- 
nection with  any  purchases  made  on  my  be- 
half as  aforesaid,  or  in  connection  with  my 
business,  to  make,  draw,  sign,  accept,  or 
indorse  any  bill  or  bills  of  exchange."  The 
plaintiff's  brother,  purporting  to  act  on  be- 
half of  the  firm,  applied  to  the  defendants 


for  a  loan  of  .£4,000.  and  produced  the 
power  of  attorney.  Upon  the  faith  of  his 
representations,  and  without  looking  at  the 
power  of  attorney,  the  defendants  granted 
the  loan  upon  the  security  of  bills  of  ex- 
change accepted  by  the  plaintiff's  firm. 
They  handed  the  plaintiff's  brother  two 
cheques  for  i;2,000,  each  drawn  to  the  order 
of  the  plaintiff's  firm,  and  received  from 
him  four  bills  of  exchange  to  that  amount 
accepted  by  him  as  follows :  "  Per  pro. 
Jacobs,  Hart  &  Co.  Leslie  R.  Jacobs." 
These  cheques  were  paid  into  the  banking 
account  of  the  plaintiff's  firm  in  London, 
and  were  subsequently  drawn  out  by  Leslie 
Jacobs  and  applied  to  his  own  purposes. 
The  plaintiff  brought  an  action  to  restrain 
the  defendants  from  negotiating  the  bills 
for  the  i;4,000,  upon  the  ground  that  they 
were  accepted  without  the  plaintiff's 
authority.  The  defendants  counterclaimed 
for  the  <£4,000  as  money  had  and  received 
by  the  plaintiff. 

Held— that  on  the  construction  of  the 
power  of  attorney  it  did  not  include  a 
general  power  to  borrow  money ;  that  the 
!  actual  practice  in  the  business  seemed  to 
negative  rather  than  to  affirm  a  general 
I  power  to  borrow  for  the  purposes  of  the 
business;  that  the  defendants  could  not  re- 
cover the  .£4,000  as  "  money  had  and 
received  "  by  Louis  Jacobs,  as  they  had  con- 
structive notice  that  Leslie  Jacobs  had  no 
authority  to  borrow  on  behalf  of  Louis 
Jacobs;  that  the  primary  cause  of  the  loss 
was  the  neglect  of  ordinary  business  pre- 
cautions by  the  defendants;  that  the  plain- 
tiff did  not  know  and  had  not  the  means  of 
knowledge,  while  the  money  remained  to  the 
credit  of  the  plaintiff's  account,  that  it  was 
the  money  of  the  defendants;  and  that  the 
defendants'  counterclaim  failed. 

Marsh  v.  Keating  (  (  1834)  1  Bing.  N.  C. 
198;  2  Ch.  &  F.  250;  1  Scott,  5;  37  R.  R.  75) 
and  Rcid  v.  Bigby  ([1894]  2  Q.  B.  40;  63 
L.  J.  Q.  B.  451)  followed. 

Decision  of  Farwell,  J.    ([1901]   1  Ch.  261; 
70  L.  J.  Ch.  183;  49  W.  E.  365;  84  L.  T.  112), 
j  affirmed. 
Jacobs    v.    Morris,     [1902]    1    Ch.    816;     71 

[L.  J.  Ch.  363;  50  AV.  R.  371;  86  L.  T.  275; 
18  T.  L.  E.  384-C.  A. 

I  64.  Power  Coupled  with  an  Interest— Be- 
vocability.] — The  appellant  was  by  deed  ap- 

'  pointed  the  attorney  of  certain  persons  who 

I  were  respectively  tenants  for  life  and 
tenants  in  remainder  of  an  estate,  autho- 
rising him  to  enter  into  possession  and 
manage  the  estate,  to  receive  the  rents  and 
profits  thereof,  and  after  providing  for  the 
expenses  of  management,  to  pay  thereout 
the  debts  due  by  the  owners  of  this  estate. 
The  appellant  entered  into  possession,  and, 
with  the  consent  of  the  tenant  for  life,  he 
gave   to  a  person   who   advanced   money   on 

I  mortgage  of  the  estate  a  personal  guarantee 
to  pay  the  mortgage  debt  on  the  day  of 
redemption.     The  deed  did  not  contain  any 

I  reference    to    that    guarantee,    and    did    not 
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create  any  charge  or  lien  in  favour  of  the 
appellant,  or  any  other  creditor  of  the 
owners  of  the  estate,  or  form  part  of  the 
mortgagee's  security.  The  owners  served 
notice  upon  the  defendant  revoking  his  ap- 
pointment as  attorney  before  the  mortgage 
debt  was  paid. 

Held — (1)  that  evidence  as  to  the  guaran- 
tee, since  it  did  not  contradict  the  power, 
was  admissible;  but  (2)  that  even  if  the 
power  was  irrevocable,  yet,  since  it  was 
partly  a  contract  for  personal  service,  and 
could  not  therefore  be  ordered  to  be  speci- 
fically performed,  the  defendant  could  not 
rely  on  it  as  an  equitable  defence  to  an 
action  for  ejectment;  and  further  (3)  that 
in  fact  the  authority  given  to  the  appellant 
as  attorney  was  not  an  authority  coupled 
with  an  interest,  and  was  therefore  re- 
vocable. 
Frith  v.  Frith,  [1906]  A.  C.  254;  75  L.  J.  P.  C. 

[50;  54  W.  E.  618;  94  L.  T.  383;  22  T.  L.  E. 
388-P.  C. 

65.  Implied  Warr-anty  of  Authoi'ity — Trans- 
fer of  Stock — Forged  Signature— Bank  of 
England — Liability  for^  Honest  Mis-state- 
ment of  Stockbrokei — Indemnity  to  Bank.'\ — 
Where  a  person,  by  asserting  that  he  has 
the  authority  of  the  principal,  induces 
another  person  to  enter  into  any  transac- 
tion, whether  in  the  nature  of  a  contract  or 
not,  which  he  would  not  have  entered  into 
but  for  that  assertion,  and  the  assertion 
turns  out  to  be  untrue,  to  the  injury  of  the 
person  to  whom  it  is  made,  it  must  be  taken 
that  the  person  making  it  undertook  that 
it  was  true,  and  he  is  liable  personally  for 
the  damage  that  has  occurred. 

There  was  produced  before  the  officials  of 
the  Bank  of  England  by  the  appellant,  a 
stockbroker,  a  power  of  attorney  which  pur- 
ported to  have  been  executed  by  two  per- 
sons, F.  W.  O.  and  E.  O.  A  sum  of  consols 
was  standing  in  the  names  of  those  two,  and 
the  broker  had  been  instructed  ))y  F.  W.  O., 
on  behalf  of  himself  and  E.  O.,  to  sell  these 
consols.  Following  the  ordinary  course,  the 
broker  had  to  apply  for  a  proper  form  of 
power  of  attorney,  and  having  applied  for 
and  obtained  the  form,  the  authority  was 
then  apparently  executed  by  the  two  per- 
sons in  whose  names  the  consols  were  stand- 
ing, and  the  broker  in  due  course  produced 
at  the  Bank  of  England  this  authority.  The 
name  of  E.  O.  was  forged  by  F.  W.  O.  At 
the  foot  of  each  power  were  the  words  "  I 
demand  to  act  by  this  letter  of  attorney." 
The  Bank  of  England,  acting  on  that  de- 
mand, did,  in  pursuance  of  this  power  of 
attorney,  perform  their  statutory  duty  by 
allowing  the  transfer  of  the  stock.  The 
question  arose  whether  there  was  raised,  by 
implication  of  law,  a  warranty  by  the 
broker  of  the  authority  on  which  he  "  de- 
manded "  the  Bank  should  act. 

Held— that  by  implication  of  law  such  a 
warranty  did  arise. 


Collen  V.  Wright  ((1857)  8  E.  &  B.  647;  27 
L.  J.  Q.  B.  215;  4  Jur.  (n.s.)  357;  6  W.  E. 
123— Ex.  Ch.)  and  Firhank's  Executors  v. 
Humphreys,  (1886)  18  Q.  B.  D.  54;  56 
L.  J.  Q.  B.  57;  35  W.  E.  12;  56  L.  T.  36— 
C.  A.)  followed. 

Decisions  of  Kekewich,  J.  ([1901]  1  Ch. 
652;  70  L.  J.  Ch.  377;  65  J.  P.  294;  49  W.  E. 
391 ;  84  L.  T.  253;  17  T.  L.  E.  286),  and  C.  A. 
([1902]  1  Ch.  610;  71  L.  J.  Ch.  388;  50  W.  E. 
340;  86  L.  T.  248;  18  T.  L.  E.  341;  7  Com. 
Cas.  89)  (sub-nom.  Oliver  v.  Bank  of  Eng- 
land) affirmed. 

Starkky  v.  Bank  of  England,  [1903]  A.  C.  114; 

[72  L.  J.  Ch.  402;  51  W.  E.  513;  88  L.  T. 

244;    19   T.    L.    E.   312;    8   Com.    Cas.    142- 

H.  L.  (E.) 

66.  Limits  of— To  sell  Property  belonging 
to  Principal — Property  held  as  Mortgagee — 
Statutory  Powers  of  Sale— Power  to  give  Dis- 
charge for  Mortgage  Money— Conveyancing 
and  Law  of  Property  Act,  1881  (44  &  45  Vict, 
c.  41),  s.  21  (4).]— A  power  of  attorney  "  to 
sell  any  real  or  personal  property  then  or 
thereafter  belonging  to  the  principal,  and 
to  receive  and  give  a  discharge  for  any 
moneys  then  or  thereafter  owing  to  the  prin- 
cipal by  virtue  of  any  security "  does  not 
authorise  the  attorney  to  sell  property  held 
by  the  principal  as  mortgagee  under  the 
statutory  powers  of  sale. 

The  words  of  sect.  21  (4)  of  the  Convey- 
ancing Act,  1881,  "  any  person  entitled  for 
the  time  being  to  give  a  discharge  for  the 
mortgage  money  "  refer  to  the  mortgagees, 
executors,  etc.,  not  to  an  agent,  and  therefore 
do  not  authorise  an  agent  to  sell,  though  he 
could  give  a  discharge  for  the  debt. 
In  re  Dowson  and  Jenkin's  Contract,  [1904]  2 

[Ch.  219;  73  L.  J.   Ch.  684;  91  L.  T.  121- 

C.  A. 

VII.  KATIFICATION. 

67.  Contract  to  Sell  by  Agent  in  Name  of 
Principal  fraudulently  on  his  own  Account- 
Repudiation  by  Buyers— Subsequent  Ratifiea- 
tion  by  Principal.^— The  agent  of  a  principal 
without  authority  and  fraudulently  contrac- 
ted to  sell  wheat  in  the  name  of  his  principal, 
but  on  his  own  account.  The  buyers  repudi- 
ated the  contracts.  The  principal  ratifieil 
the  contracts.  The  principal  had  the  means 
to  carry  out  the  contracts. 

Held— that,  in  the  absence  of  fraud  on  his 
part,  the  principal  could  validly  ratify  and 
adopt  the  contracts  notwithstanding  the  pre- 
vious repudiation  of  those  contracts  by  the 
buyers. 

Bolton  Partners  v.  Lambert  ((1888)  41  Ch. 
D.   295;  58   L.   J.   Ch.   425;  37  W.   E.   434;  60 
L.  T.  687)  followed. 
In  re  Tiedemann  &  Ledermann  Freres,  [1899]  2 

[Q.  B.  66;  68  L.  J.  Q.  B.  852;  81  L.  T.  191— 
Div.  Ct. 

68.  Holding  Out— Special  Agcnt—Infcrcnce 
of  General  Agency— Multiplication  of  Acts  as 
Special  Agcnt.J—B.  sold  a  racehorse  to  H.,  a 
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'R&ti&c&tion— Co  nti  lived. 

minor,  upon  the  representation  by  H.  that 
his  mother  would  pay.  On  former  occasions 
H.  had,  to  B.'s  knowledge,  purchased  horses 
for  which  his  mother  afterwards  paid.  His 
mother  allowed  H.  to  keep  a  pack  of  hounds 
at  her  residence,  and  paid  for  his  equipment 
as  master.  She  went  frequently  to  races  to 
see  him  ride,  and  was  kept  informed,  when 
not  present,  of  the  results  of  races  in  which 
he  engaged.  B.  sued  the  mother  for  the 
price  of  the  horse.  The  case  was  tried  twice, 
owing  to  a  disagreement  of  the  jury;  and 
in  the  interval  between  the  trials  the  mother 
entered  into  negotiations  with  B.  for  the 
return  of  the  horse,  B.  making  two  alterna- 
tive proposals  which  the  mother  agreed  to 
consider;  and  this  incident  was  relied  upon 
by  B.  at  the  second  trial  as  a  ratification  by 
the  mother  of  the  contract  with  her  son. 

Held— that  the  facts  proved  did  not 
amount  to  evidence  of  general  agency  in  the 
son. 

Held  also— that  no  multiplication  of  acts 
as  special  agent  can  convert  a  special  into  a 
general  agent  so  as  to  bind  a  principal  in  a 
transaction  of  this  kind. 

Held  also— that  the  negotiations  between 
the  trials  were  not  of  such  a  character  as  to 
amount  to  ratification  by  the  mother. 
Barrett  v.  Irvine,  [1907]  2  Ir.  R.  562— C.  A. 

69.  Intention  to  act  for  Another— Undis- 
closed Principal— Unauthorised  Agent.]— A 
contract  made  by  a  person  in  his  own  name, 
but  intending  to  act  for  another  in  making 
it,  though  without  authority  from  him,  can 
be  ratified  by  that  other  person,  although 
the  intending  agent  did  not  disclose  at  the 
time  of  making  the  contract  that  he  was 
acting  for  someone  else. 

So  Held— by  the  Court  of  Appeal  (Collins 
and  Eomer,  L.JJ.;  A.  L.  Smith,  L.J.,  dis- 
senting). 

DuRANT  &  Co.  V.  Roberts  and  Keighley,  Max- 

[STED    &    Co.,     [1900]     1    Q.     B.     629;     69 

L.  J.  Q.  B.  382;  48  W.  R.  476;  82  L.  T.  217; 

16  T.  L.  R.  244-C.  A. 

70.  Ratification  hy  a  person  other  than  the 
original  Principal— Marine  Insurance— Cus- 
tom of  Lloyd's— "  Taking  up  a  risk."}— 
An  insurance  broker  at  Lloyd's,  having  an 
order  from  his  principal  to  effect  a  rein- 
surance on  goods  for  a  voyage  at  a  certain 
premium,  obtained  a  slip  from  the  defen- 
dant, an  underwriter,  at  a  premium  in  ex- 
cess of  that  authorised.  The  defendant  was 
not  told  who  the  principal  was.  The  broker 
issued  a  provisional  cover  note,  but  the 
principal  repudiated  the  insurance.  The 
broker,  without  informing  the  defendant, 
issued  a  fresh  cover  note,  containing  the 
defendant's  name  as  underwriter,  to  the 
plaintiff,  who  desired  to  reinsure  an  interest 
in  the  same  goods.  The  defendant  subse- 
quently signed  a  policy  in  the  ordinary 
Lloyd  s  form,  bearing  the  same  date  as  the 
slip. 


Held — that,  as  the  plaintiff  was  not  the 
principal  of  the  broker  at  the  time  when 
the  broker  obtained  the  slip  from  the  de- 
fendant, the  plaintiff  could  not  ratify  the 
contract  made  by  the  broker,  and  therefore 
could  not  maintain  an  action  against  the 
defendant  on  the  policy. 
Byas  v.  Miller,  (1898)  3  Com.  Cas.  39 
[— Mathew,  J. 

71.  Undisclosed  Principal  —  Unauthorised 
Agent— Undisclosed  Intention  oj  Agent  to 
Act  for  a  Third  Party— Ratification  hy  Third 
Party.]— A  contract  made  by  a  man  purport- 
ing and  professing  to  act  on  his  own  behalf 
alone,  and  not  on  behalf  of  a  principal,  but 
having  an  undisclosed  intention  to  give  the 
benefit  of  the  contract  to  a  third  party,  can- 
not be  ratified  by  that  third  party,  so  as  to 
render  him  able  to  sue,  or  liable  to  be  sued, 
on  the  contract. 

R.  made  a  contract  in  his  own  name  to 
purchase  a  large  quantity  of  wheat  from  the 
respondent.  R.  bought  on  his  own  account 
and  without  any  authority  from  the  appel- 
lants to  buy  the  wheat  on  joint  account  with 
them,  but  (it  was  assumed  for  the  purpose  of 
the  present  judgment)  intending  that  the 
appellants  should  have  the  benefit  of  the  con- 
tract on  joint  account  with  himself,  if  they 
chose  to  accept  it,  and  hoping  and  expecting 
that  they  would  do  so.  The  appellants  did 
afterwards  agree  with  R.  to  take  to  the  pur- 
chase on  joint  account  with  him.  R.  was 
unable  to  fulfil  his  contract,  and  thereupon 
the  respondents  sued  the  appellants  as  un- 
disclosed principals. 

Held— that  the  appellants  could  not  be 
made  parties  to  nor  sued  upon  the  contract, 
as  no  ratification  by  them  was  possible. 

Decision  of  the  Court  of  Appeal   ([1900]  1 
Q.  B.  629;  69  L.  J.  Q.  B.  382;  48  VV.  R.  476; 
82  L.  T.  217;  16  T.  L.  R.  241)  reversed. 
Keighley,  Maxsted  &  Co.  v.  Durant,   [1901] 

[A.  C..240;  70  L.  J.  K.  B.  662;  84  L.  T.  777; 
17  T.  L.  R.  527-H.  L.  (E.). 
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1.  Agreement  to  quit  and  as  to  Compensa- 
tion   prior    to    Expiration    of    Term—Un- 
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Agricultural  H.oldiing8—Confvined.  , 

exhausted  Improvements— Agricultural  Hold- 
ings (England)  Act,  1883  (46  &  47  Vict.  c. 
61),  s.  57.]— By  a  verbal  agreement  between 
the  tenant  of  a  farm  and  his  landlord,  it 
was  agreed  that  the  tenant  should  before  the 
expiration  of  the  term  quit  the  farm  on  a 
day  named  within  the  space  of  two  months, 
and  that,  in  consideration  thereof,  the  land- 
lord should  pay  him  such  sum  as  might  be 
found  by  two  valuers  to  be  a  reasonable  com- 
pensation in  respect  of  certain  unexhausted 
improvements  under  four  heads,  one  of  them 
being  a  matter  for  compensation  under  the 
Agricultural  Holdings  Act,  1883,  the  other 
three  being  outside  the  Act, 

Held— that,  notwithstanding  anything  con- 
tained in  the  Agricultural  Holdings  Act,  such 
agreement  was  valid,  and  the  tenant  might 
maintain  an  action  against  the  landlord  to 
recover  compensation  thereunder. 

Newby  v.  Eckersley,   [1899]   1  Q.  B.  465;  68 

[L.  J.  Q.  B.  261;  47  W.  E.  245;  80  L.  T.  314; 

15  T.  L.  E.  151— C.  A. 

2.  Arbitration  —  Jurisdiction  of  County 
Court  to  enforce  Award — Prohibition — Agri- 
cultural Holdings  Act,  1900  (63  &  64  Vict. 
c.  50),  s.  2,  Sch.  II.,  Pt.  II.,  cl.  7.]— An  agree- 
ment for  a  tenancy  provided  that  any  dispute 
arising  between  the  parties  over  any  matter 
or  thing  contained  therein  should  be  deter- 
mined by  arbitrators,  each  party  choosing 
one,  whose  joint  decision  should  be  binding 
on  both  parties. 

Held  by  the  C.  A.  (Barnes,  Pres.,  dissent- 
ing)— that  upon  the  terms  of  the  agreement 
and  upon  the  facts  of  the  case,  the  arbitra- 
tion was  not  under  the  Agricultural  Hold- 
ings Acts,  and  that  the  Board  of  Agriculture 
had  no  jurisdiction  to  appoint  an  umpire 
under  Sch.  II.,  Pt.  II.,  cl.  7  of  the  Agricul- 
tural Holdings  Act,  1900,  and  that  therefore 
the  County  Court  Judge  had  no  power  to 
make  an  order  under  sect.  24  of  the  Agricul- 
tural Holdings  Act,  1883,  for  payment  of 
the  amount  found  due  by  the  award  of  the 
umpire,  and  that  prohibition  would  lie. 
In  re  Cdndall  and  Vavasour,  (1906)  95  L.  T. 
[483;  22  T.  L.  K.  802-C.  A. 

3.  Arbitration  —  Statutory  Arbitration— 
"Agreement  in  writing" — Provision  for 
Arbitration  in  Lease— Notice  of  Intended 
Improvements — Verbal  Dispensation  with 
Notice— Agricultural  Holdings  Acts,  1883  (46 
&  47  Vict.  c.  61),  s.  4;  and  1900  (03  &  64  Vict. 
c.  50),  5.  2,  Sch.  //.]— A  clause  in  an  agri- 
cultural lease  provided  that  on  its  expira- 
tion the  tenant's  claim  for  compensation  in 
respect  of  manure  and  feeding  stuSs  should 
be  referred  to  two  arbitrators. 

Held— that  this  was  not  such  an  "agree- 
ment in  writing "  as  was  contemplated  by 
Sch.  II.,  Pt.  II.,  ss.  1,  4,  of  the  Agricultural 
Holdings  Act,  1900,  and  that  the  Board  of 
Agriculture  had  no  power  under  those  sec- 
tions to  appoint  an  arbitrator  to  act  with 


one   appointed   by   the   other   party   to   the 
lease. 

Semble— The  tenant's  claim  in  respect  of 
manure  and  feeding  stuffs  was  by  the  ex- 
press provision  excluded  from  a  general 
arbitration  under  the  Act. 

Semble — An  agreement  "dispensing  with 
notice "  of  intended  improvements  within 
the  meaning  of  the  section  corresponding  to 
sect.  4  of  the  English  Act  of  1883  need  not 
be  in  writing. 
Ogilvy  v.  Elliot,  (1900)  7  F.  1115-Ct.  of  Sess. 

4.  Compensation  for  Improvements- 
Agreement  by  Tenant  to  Consume  on  the 
Farm  all  Hay  and  Straw  arising  therefrom — 
Loss  by  Fire— Agricultural  Holdings  Act, 
1900  (63  &  64  Vict.  c.  50),  s.  2.]— By  an  agree- 
ment for  the  tenancy  of  a  farm  the  tenant 
agreed  to  manage  and  cultivate  the  whole  of 
the  land  in  a  good  and  husbandlike  manner, 
keeping  the  same  in  good  heart  and  condi- 
tion, and  to  stack  upon  the  premises  all  the 
crops  of  hay  and  corn  arising  from  the  farm, 
and  to  consume  on  the  farm  all  the  hay, 
straw,  chaff,  and  turnips,  and  other  green 
crops  arising  therefrom,  and  to  carry  out 
and  spread  upon  the  farm  in  regular  succes- 
sion all  the  dung  and  manure  arising  there- 
from. During  the  last  year  of  the  tenancy 
an  accidental  fire  burnt  down  the  stacks  of 
hay  and  corn  on  the  farm.  The  tenant  hav- 
ing claimed  compensation  for  unexhausted 
improvements  under  the  Agricultural  Hold- 
ings Acts,  the  landlord  claimed  compensa- 
tion in  respect  of  the  loss  of  the  manurial 
value  of  the  hay  and  straw  destroyed  by  the 
fire. 

Held— that  the  landlord's  claim  was  not 
maintainable. 

In'  re  Hull  and  Lady  Meux,  [1905]  1  K.  B.  588; 

[74  L.  J.  K.  B.  252;  53  W.  R.  289;  92  L.  T. 

74;  21  T.  L.  E.  220-C.  A. 

5.  Compensation  for  Improvements— Notice 
— Determination  of  Tenancy — Agricultural 
Holdings  Act,  1883  (46  &  47  Vict.  c.  61),  ss.  1, 
7,  9  (6),  54,  61.]— In  order  to  entitle  the 
tenant  to  claim  compensation  under  the 
Agricultural  Holdings  Act,  1883,  two  months' 
notice  must  be  given  by  him  to  the  landlord 
before  the  determination  of  the  tenancy. 
Where  a  holding  consisted  of  buildings  and 
land,  which  were  to  be  given  up  at  different 
times,  the  tenant  gave  a  notice  of  his  inten- 
tion to  claim,  two  months  before  the  build- 
ings were  to  be  given  up,  but  it  was  out  of 
time  with   regard  to  the  land. 

Held— that  the  buildings  did  not  consti- 
tute a  holding  within  the  meaning  of  the 
Act,  and  that  therefore  the  notice  was  bad. 
MoRiJ)Y    V.    Carter,    [1898]    1   Q.    B.    8;     66 

[L.  J.  Q.  B.  843;  77  L.  T.  337;  14  T.  L.  E.  7; 
46  W.  E.  77-Div.  Ct. 

6.  Compensation  for  unexhausted  Im- 
provements —  Counterclaim  by  Lessor — 
Arbitration  outside  the  Agricultural  Hold- 
ings (England)  Act,  1883  (46  &  47  Vict.  c.  61) 
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Agricultaral  Holdings— ^  '<(/(^/««(yZ. 
—Arbitration  Act,  1889  (52  &  53  Vict.  c.  49), 
s.  12.] — A  tenant  made  a  claim  for  compen- 
satioi  for  imexhausted  improvements  under 
the  Agricultural  Holdings  vEnglaad)  Act, 
1883,  and  the  lessor  made  a  coimterclaim 
in  respect  of  breaches  of  covenant  by  the 
tenant.  The  tenant  and  lessor  subsequently 
made  further  claims  against  one  another, 
and  the  matter  went  to  arbitration  in  the 
manner  provided  for  by  the  Act.  While 
the  reference  was  pending,  a  question  arose 
as  to  some  of  the  respective  claims  not 
having  been  made  within  the  time  pre- 
scribed by  the  Act,  and  thereupon  an  agree- 
ment was  entered  into  between  the  parties 
whereby  all  matters  in  dispute  between 
them  as  stated  in  the  claims  and  counter- 
claims were  referred  to  the  referees  and 
umpire  already  appointed  under  the  Act. 
The  result  of  the  arbitration  was  that  the 
tenant  made  out  her  claim  to  a  consider- 
able amount,  and  the  lessor  made  out  her 
claim  to  a  larger  amount,  so  that  the 
amount  awarded  to  her  exceeded  that 
awarded  to  the  tenant  by  .£225  12s. 

Held— that,  as  there  had  been  a  submis- 
sion to  arbitration  of  matters  in  difference 
between  the  lessor  and  the  tenant  outside 
the  Act,  the  lessor  ought  to  be  allowed  to 
enforce  the  award  in  the  same  manner  as 
a  judgment  or  order  to  the  same  effect  under 
sect.  12  of  the  Arbitration  Act,  1889. 

In  re  Lloyd  and  Tooth,  (1899)  1  Q.  B.  559;  68 
[L.  J.  Q.  B.  376;  80  L.  T.  394— C.  A. 

7.  Cultivation  of  Land— Agent's  Authority 
to  agree  to  altei — Market  Garden  Valuation 
— Claim  by  Tenant  under  Agreement — Agri- 
cultural Holdings  (England)  Act,  1883  (46  & 
47  Vict.  c.  61),  s.  57.]— A  tenant  of  a  farm  find- 
ing his  farming  operations  were  unsuccessful, 
in  1887  wrote  to  the  landlord's  agent,  who  was 
the  manager  of  the  estate  of  which  the  farm 
formed  part,  without  any  limitation  as  to 
his  power  as  such  manager,  asking  whether, 
if  he  were  to  cultivate  the  land  in  his  occu- 
pation as  a  market  gardener,  he  would  be 
allowed  a  market  garden  valuation  on  quit- 
ting the  farm.  The  agent,  without  express 
authority  from  his  principal  so  to  do, 
agreed  to  this.  The  tenant  accordingly  ex- 
pended large  sums  of  money  in  the  planting 
of  portions  of  the  farm,  and  in  its  cultivation 
as  a  market  garden. 

Held— that  the  agreement  was  within  the 
authority  of  the  agent  to  make,  and  binding 
on  the  landlord ;  and  that  sect.  57  of  the 
Agricultural  Holdings  (England)  Act,  1883, 
did  not  deprive  the  tenant,  who  claimed  no- 
thing under  the  Act,  of  the  rights  he 
possessed  imder  the  agreement  to  have  a 
market  garden  valuation  made  on  his  giving 
up  his  farm. 

In  re  Pearson  and  I' Anson,   [1899]   2  Q.   B. 

[618;  68  L.  J.  Q.  B.  878;  63  J.  P.  677;  48 

W.  E.  154;  81  L.  T.  289— Div.  Ct. 

8.  Notice  to  Quit—Service  of  by  Registered 


Letter— Agricultural  Holdings  Act,  1883  (46  & 
47  Vict.  c.  61),  ss.  28,  33.]— Sect.  28  of  the 
Agricultural  Holdings  (England)  Act,  1883, 
by  which  a  notice  under  the  Act  may  be 
served  by  sending  it  through  the  post  in  a 
registered  letter,  applies  to  a  notice  to  quit 
in  the  case  of  a  tenancy  from  year  to  year, 
which  by  sect.  33  is  required  to  be  a  year's 
instead  of  a  half-year's  notice. 
Van  Grutten  v.  Trevenen,' [1902]  2  K.  B.  82; 
[71  L.  J.  K.  B.  544;  50  W.  E.  516;  87  L.  T. 
344;  18  T.  L.  E.  575— C.  A. 

9.  Valuation— Provision  for  Valuation  at 
"  Away-going"— Forfeiture  of  Lease— Effect. 
—The  tenant  of  a  Scotch  sheep  farm  stipu- 
lated that  the  landlord  or  incoming  tenant 
should  take  over  the  stock  at  a  valuation 
"at  mj'  away-going." 

Before  the  expiration  of  the  lease  it  was 
forfeited  for  non-payment  of  rent. 

Held— that  the  word  "  away-going "  ap- 
plied only  to  the  legal  expiration  of  the 
lease,  and  that  the  landlord  was  not  bound  to 
take  over  the  stock. 

Decision  of  Court  of  Session  ([1903]  5  F. 
359)  reversed. 

Breadalbane  (Marquess  of)  v.  Stewart,  [1904] 
[A.  C.  217— H.  L.  (Sc.) 

II.  CUSTOM   OF   THE  COUNTRY. 

10.  Crops— Away-Going  Crop— Valuation- 
Deductions. 1 — Tenants  continued  in  posses- 
sion of  a  farm  on  the  terms  of  a  lease  dated 
5th  April,  1893,  until  the  tenancy  was  duly 
determined  in  April,  1897.  The  lease  pro- 
vided that  on  the  determination  of  the 
tenancy  the  tenants  should,  in  the  event  of 
their  having  duly  performed  the  several 
stipulations  contained  therein,  be  entitled 
to  have  an  away-going  crop  of  corn  not  ex- 
ceeding one-third  of  the  arable  land,  which 
away-going  crop  should  be  taken  at  a  valua- 
tion, to  be  ascertained  in  the  manner  men- 
tioned in  the  lease.  Upon  the  determina- 
tion of  the  tenancy  the  out-going  tenants 
became  entitled  to  an  away-going  crop  of 
corn,  and  disputes  arose  as  to  what  was 
meant  by  an  away-going  crop  of  corn,  and 
as  to  what  deduction  should  be  made  from 
its  value,  and  it  was  agreed  that  all  matters 
in  difference  should  be  referred  to  arbitra- 
tion. The  umpire  raised  certain  questions 
for  the  Court's  decision. 

Held— that  the  stipulations  in  the  lease 
were  wholly  independent  of  the  custom  of 
the  country.  They  were  stipulations  in- 
serted for  the  benefit  of  the  landlord,  giving 
him  in  certain  cases  a  right  of  lien  upon 
the  amount  of  the  valuation  of  the  away- 
going  crop,  in  respect  of  his  claim  for 
damages  against  the  tenants  for  breaches 
of  covenant,  or  a  right  to  make  a  deduction 
in  respect  of  such  claim  from  the  amount 
of  such  valuation;  and  that  the  valuation 
was  to  be  ascertained  according  to  the 
custom  of  the  country  in  the  ordinary  and 
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Custom  of  the  Country — Conthinrd, 

customary   way,  and  from   it  should  be  de- 
ducted    the     compensation     in     respect     of 
breaches  of  covenant,  if  any. 
Re    an    Arbitration    between    Constable    and 
[Cranswick,  (1899)  80  L.  T.  164— Div.  Ct. 
For    Custom    as    to    Agistment    see 
Bankruptcy  and  Insolvency,  225. 

III.  FERTILISERS  AND  FEEDING  STUFFS. 

11.  Invoice— Failure  to  give — False  In- 
voice— "  Causing  or  Permitting  to  he  False" 
—Guilty  Knowledge— Fertilisers  and  Feed- 
ing Stuffs  Act,  1893  (56  &  57  Vict.  c.  56).  ss. 
2,  3  (1)  (a),  (b).] — Mens  rea  is  not  a  neces- 
sary element  of  an  offence  under  sect.  3  (1) 
(b)  of  the  Fertilisers  and  Feeding  Stuffs 
Act,  1893. 

The  respondents,  being  asked  by  a  custo- 
mer for  samples  of  decorated  cotton  seed 
cake  meal,  submitted  samples  to  their 
analyst,  who  certified  that  the  samples  con- 
tained over  GO  per  cent,  of  oil  and  albu- 
minoids. Believing  this  to  be  true,  the  re- 
spondents sent  the  following  letter  to  the 
customer :  "  In  reply  to  your  postcard  of 
the  10th  inst.,  we  have  pleasure  in  handing 
you  samples  of  the  following :  Finest 
Galveston  dec.  C.  S.  cake  meal  at  <£6  7s.  6d. 
per  ton.  Guaranteed  58  per  cent,  oil  and 
albuminoids  ...  in  bags,  net  cash  terms, 
free  rails  at  Liverpool ;  and  we  hope  to  re- 
ceive your  order."  The  customer  sent  an 
order  for  5  tons  of  the  finest  Galveston 
decorticated  cotton  seed  cake  3neal,  guaran- 
teed 58  per  cent,  oil  and  albuminoids,  by 
canal  to  MinshuU  Wharf,  at  <£6  7s.  6d  per 
ton,  free  on  rails,  and  received  from  the 
respondents  an  invoice  :  "  114  bags  Galves- 
ton deed,  cotton  cake  meal  wg.  cwt.  101, 
1  qr.,  at  =£6  7s.  6d.  a  ton— 0682  4s.  Id.  S.W. 
Canal  to  MinshuU  Wharf."  The  cake  was 
subsequently  analysed  by  the  chief  inspector 
of  weights  and  measures,  and  found  to  con- 
tain only  51  per  cent,  of  oil  and  albumin- 
oids. The  respondents  were  summoned  on 
two  informations  —  first,  for  causing  and 
permitting  an  invoice  or  description  of  the 
stuff  to  be  given  to  the  purchaser  which  was 
false  in  a  material  particular  to  the  preju- 
dice of  the  purchaser;  and,  secondly,  with 
failing  to  give  without  reasonable  excuse 
on  or  before,  or  as  soon  as  possible  after, 
the  delivery  of  the  stuff  an  invoice  stating 
the  name  of  the  article,  and  whether  it  v/as 
prepared  fiom  one  substance  or  seed  or 
from  more  than  one  substance  or  seed. 

Hbld- (1)  that  the  respondents  should  be 
convicted  of  causing  or  permitting  the  in- 
voice or  description  of  the  article  sold  to 
be  false  under  sect.  3  (1)  (h)  'f  the  Act;  but 
(2)  that  the  description  in  the  invoice  was 
sufficient. 
Laird    v.   Dobei,i,s,     [1906]    1    K.     B.     131  ;    75 

fL.  J.  K.  B.  163;  70  J.  P.  62;  54  W.  R.  506; 

93  L.  T.  842;  4  L.  G.  K.  232;  21  Cox.  C.  C. 
66— Div.  Ct. 


12.  Invoice— False  in  Material  Particular 
—Manager  of  Company— Guilty  Knowledge- 
Sample— Analysis— Condition  Precedent  to 
Prosecution— Fertilisers  and  Feeding  Stuffs 
Act,  1893  (56  &  57  Vict.  c.  56),  ss.  1,  3  (1)  (b) 
(5).]— The  appellant  was  the  manager  in 
London  of  a  company  trading  in  chemical 
fertilisers.  The  company  entered  into  a  con- 
tract with  the  Sheppy  Glue  and  Chemical 
Works,  Ltd.,  for  the  sale  of  Thomas's  phos- 
phate powder,  and  an  invoice  was  sent  de- 
scribing the  goods  as  containing  38  to  45  per 
cent,  of  total  phosphates.  The  appellant 
was  prosecuted  by  the  County  Council  for  an 
offence  under  sect.  3  (1)  (b)  of  the  Act. 
There  was  no  evidence  that  he  saw  the  par- 
ticular invoice  sent  out,  or  otherwise  knew 
the  contents  to  be  false;  it  was  proved,  how- 
ever, that  in  the  ordinary  course  of  business 
an  invoice  would  not  be  sent  out  without 
his   knowledge. 

Held— that  it  is  not  a  condition  precedent 
to  a  prosecution  by  a  county  or  borough 
council  under  the  Act  that  the  samples 
should  be  taken,  and  an  analysis  made,  in 
accordance  with  sect.  5  of  the  Act  and  the 
regulations  of  the  Board  of  Agriculture  made 
thereunder;  that  the  invoice  describing  the 
goods  as  containing  38  to  45  per  cent,  of 
phosphates,  whereas  they  only  contained  31 
per  cent.,  although  subject  "to  conditions 
printed  at  the  back  hereof"  as  to  allowance 
for  variation  in  quality,  was  false  in  a 
material  particular ;  and  that  the  appellant 
was  rightly  convicted  of  causing  or  permit- 
ting it  to  be  sent. 
Korten  v.  West  Sussex  County  Council,  (1903) 

[72  L.  J.  K.  B.  514;  67  J.  P.  167;  88  L.  T. 

466;  19  T.   L.   R.   354;  20  Cox,   C.   C.   402— 
Div.  Ct. 

IV.  MARKET  GARDENS. 

IS.  Compensation  for  "Improvements"— 
Removable  Fixtures — Glass-houses— Orchard 
—  Fruit  Trees  —  Retrospective  Effect  of 
Statute  —  Agricultural  Holdings  (England) 
Act,  1883  (46  &  47  Vict.  c.  61),  ss.  1,  3,  34,  54, 
55,  GO— Market  Gardeners'  Compensation  Act, 
1895  (58  &  59  Viet.  c.  27),  s.  4.]-The  owner  of 
a  farm— a  purely  agricultural  holding — 
granted,  in  1887.  a  lease  containing  the  usual 
covenants  applicable  to  a  small  farm  and 
farm-house,  and  the  lease  provided  by  clause 
(13)  that  "  in  the  last  year  of  the  tenancy 
.  .  .  the  tenant  shall  also  leave  gratis  for 
the  landlord  or  his  incoming  tenant  all  the 
roots  remaining  unconsumed  in  the  ground, 
and  also  all  improvements  made  by  the 
tenant,  and  all  cultivations,  dressings  and 
manures,  in  consideration  of  no  claim  being 
made  by  the  landlord  for  similar  matters 
on  the  tenant  now  entering";  by  clause  (14) 
that  "  the  tenant  may  at  any  time  during 
the  said  term,  at  his  own  cost  .  .  .  con- 
vert into  an  orchard  so  much  of  the  meadow 
land  surrounding  the  said  house  as  he  may 
think  proper":  and  by  clause  (21)  that  "the 
Agricultural  Holdings  (England)  Act.  1883, 
shall  not  apply  to  the  contract  of  tenancy." 
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Market  Gardens — Continncd. 

Shortly  after  the  lease  the  defendant  con- 
verted part  of  the  meadow  surrounding  the 
house  into  an  orchard.  There  were  at  the 
expiration  of  the  lease  in  1901  upwards  of 
1,200  trees  in  the  orchard— apples,  pears, 
plums,  and  cherries — in  good  bearing  condi- 
tion, which,  though  not  capable  of  removal, 
were  worth  several  hundred  pounds  to  any- 
one taking  the  farm.  The  defendant  also 
erected  ten  glass-houses,  in  which  grapes, 
peaches,  nectarines,  tomatoes,  and  straw- 
berries wore  grown. 

The  defendant  carried  on  the  trade  of  a 
market  gardener  on  the  premises  with  con- 
siderable success,  and  with  full  knowledge 
of  his  landlord.  The  defendant  gave  notice 
to  quit  at  Michaelmas,  1901,  and  he  claimed 
the  right  to  remove  the  houses  and  to  have 
compensation  for  the  orchard  trees. 

Held— (1)  that  the  defendant  was  entitled 
to  remove  the  glass-houses  by  common  law, 
and  was  not  precluded  by  any  covenant  in 
the  lease  from  so  doing;  and  that  the  word 
"  improvements "  in  clause  (13)  did  not 
apply  to  the  glass-houses,  as  that  clause 
only  applied  to  "  similar  matters "  to 
tillages;  (2)  that  sect.  4  of  the  Maiket 
Gardeners'  Compensation  Act,  1895,  gave 
compensation  in  respect  of  improvements 
made  after  the  Act  (Smith  v.  Callander 
[1901]  A.  C.  297;  70  L.  J.  P.  C.  53;  84  L.  T. 
801— H.  L.  (S.))  [infra]  followed;  (3)  that 
sect.  34  of  the  Agricultural  Holdings  (Eng- 
land) Act,  1883,  was  excluded  by  the  lease; 
(4)  that  the  landlord's  consent  in  writing  to 
plant  the  orchard  was  given  by  the  lease, 
and  there  was  nothing  in  clause  (13)  which 
sufficed  to  deprive  the  defendant  of  his 
statutory  right  to  compensation,  and  even  if 
there  was,  then  sect.  55  of  the  Act  of  1883 
applied,  and  rendered  void  both  in  law  and 
in  equity  the  contract  depriving  him  of  his 
right  to  compensation. 

Mears  v.  Callender,  (1901)  2  Ch.  388;  70  L.  J. 

[Ch.  C21;  G5  J.  P.  615;  49  W.  R.  584;  84 

L.    T.    G18;    17    T.     L.    R.    518-Cozens- 

Hardy,  J. 

14.  Compcnsaiion  for  Improvements  — 
Retiospective  Effect  of  Statute— Agricultural 
Holdings  (Scotland)  Act,  1883  (4G  &  47  Vict, 
c.  62)  —  Market  Gardeners'  Compensation 
(Scotland)  Act,  1897  (60  &  61  Vict.  c. 
22),  s.  4.]-The  scheme  of  the  Market 
Gardeners'  Compensation  (Scotland)  Act, 
1897,  is  to  amend  the  schedules  as  re- 
gards market  gardens  in  the  Agricul- 
tural Holdings  (Scotland)  Act,  1883,  first, 
as  to  new  market  gardens,  in  cases  in 
which  there  is  an  agreement  in  writing  made 
after  the  commencement  of  the  Act  of  1897 
to  treat  them  as  market  gardens;  and, 
secondly,  as  to  all  market  gardens  in  respect 
of  subsequent  improvements,  provided  the 
landlord  has  not,  after  the  passing  of  the 
Act  of  1897,  given  a  written  notice  that  he 
will  not  be  liable  for  improvements.  1 

Decision  of  Second  Division  of  the  Court  of 
Session  ((1900)  2  F.  1140)  affirmed.  j 


Smith    v.    Callander,   [1901]    A.    C.    297;    70 
[L.  J.  P.  C.  53;  84  L.  T.  801-H.  L.    (S.). 

15.  Fruit  Trees—Agreement  as  to  Compen- 
sation —  Agricultural  Holdings  (England) 
Acts,  1883  (40  &  47  Vict.  c.  61),  ss.  1,  55,  Sch. 
I.;  and  1900  (63  &  64  Vict.  c.  50),  s.  1,  sub-s.  5 
—Market  dardeners'  Compensation  Act,  1895 
(58  &  59  Vict.  c.  27),  s.  3,  suh-ss.  2,  3.]— A 
fixed  sum  was  specified  in  a  lease  of  market 
gardens  as  compensation  for  the  exercise  by 
the  lessor  of  a  power  reserved  to  him  by  the 
lease  of  resuming  possession  of  any  part  of 
the  land  on  giving  six  calendar  months' 
notice  to  the  lessee. 

Held  (by  Stirling  and  Moulton.  L.JJ., 
Vaughan  Williams,  L.J.,  doubting,  but  not 
dissenting)— that  upon  the  terms  of  the  par- 
ticular lease  compensation  was  not  payable 
in  respect  of  fruit  trees  permanently  set  out 
on  the  land  subsequently  to  January  1st, 
1896,  when  the  Market  Gardeners'  Compen- 
sation Act,  1895,  came  into  operation. 
In  re  Smith  and  the  Duke  of  Devonshire, 
[(1906)  22  T.  L.  R.  619-C.  A. 

16.  Bates  —  Glass-houses  —  "Land"  — 
"  Buildings"— Agricultural  Rates  Act,  1896 
(59  &  60  Vict.  c.  16),  ss.  1,  5,  6,  9.]— The 
terms  "  land  "  and  "  buildings  "  in  the  Agri- 
cultural Rates  Act,  1896,  are  mutually  ex- 
clusive of  each  other.  A  market  gardener 
and  nurseryman  was  the  owner  and  occu- 
pier of  a  piece  of  land  rather  more  than 
four  acres  in  extent  on  which  fifty-seven 
glass-houses  or  green-houses  were  erected. 
The  area  occupied  by  the  fifty-seven  houses 
was  rather  more  than  two  acres.  The  rest 
of  the  four  acres  consisted  of  vine  borders, 
paths  and  stokeholes. 

Held— that  the  market  gardener  was  not 
an  "occupier  of  agricultural  land"  within 
the  Agricultural  Rates  Act,  1896. 

Decision  of  Court  of  Appeal  ([1898]  1  Q.  B. 
683;  67  L.  J.  Q.  B.  439;  62  J.  P.  676;  46  W.  R. 
401;  78  L.  T.  174;  14  T.  L.  R.  282)  affirmed. 
Smith  v.  Richmond,  [1899]  A.  C.  448;  68  L.  J. 

[Q.  B.  898;  63  J.  P.  804;  48  W.  R.  115;  81 
L.  T.  269;  15  T.  L.  R.  523— H.  L.  (E.) 


AIR. 


See     Easements      and      Profits      a 
Prendre. 


ALE    AND   BEER. 

.See  Intoxicating  Liquors. 


ALIENATION,     RESTRAINTS 
ON. 

iS^e   Hdsband  and   Wife  ;    Perpetu- 
ities ;  Settlements  ;  Trusts. 
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ALIENS. 

I,  Right  to  Sue 
II.  Expulsion  Order 
III.  In  General 
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I.  EIGHT  TO   SUE. 

1.  Alien  Enemy— Plaintiff  adhering  to  the 
King's  Enemies.]— A  British  subject  ad- 
hering to  the  King's  enemies  either  by 
voluntarily  residing  in  or  by  trading  in  the 
enemy's  country  is  in  the  same  position  as 
the  enemy,  and  is  not  entitled  to  sue  in  the 
English  courts. 

Where  the  jury  found  that  the  plaintiffs 
at  the  date  of  the  issue  of  the  writ  were  ad- 
hering to  the  King's  enemies,  judgment  was 
entered  for  the  defendant. 

Netherlands  South  African  Ky.  Co.,  Ltd.  v. 

[Fisher,  (1902)  18  T.  L.  R.  116— 

Lawrance,  J. 

2.  Fatal  Accident— Negligcnee  of  Steam- 
ship Company — Actions  by  li elation s— Alien 
— Accident  outside  Three-mile  Limit.] — A 
collision  occurred  outside  the  three-mile 
limit  between  the  C.  and  the  S.  F.,  the  ship 
of  the  defendants,  through  which  the  sons 
and  husband  respectively  of  the  four  plain- 
tiffs were  drowned.  The  negligence  of  the 
defendants  was  not  disputed.  None  of  the 
deceased  or  the  plaintiffs  were  British  sub- 
jects, and  the  present  action  was  brought 
under  Lord  Campbell's  Act  to  recover 
damages. 

Held— that  an  action  would  not  lie  at  the 
suit  of  an  alien  under  that  statute. 

Adam   v.    British   &   Foreign   SS.   Co.,    Ltd., 
[1898]  2  Q.  B.  430;  67  L.  J.  Q.  B.  844;  79 
L.  T.  31;  14  T.  L.  R.  540-Darling,  J. 
(See  Davidsson  v.  Hill,  infra.) 

3.  Fatal  Accident— Alien  Plaintiff— Negli- 
gence of  British  Subject— Collision  between 
Foreign  Ship  and  British  Ship  on  High  Seas 
—Jurisdiction— Fatal  Accidents  Act,  1846  (9 
&  10  Vict.  c.  93)- Fafai  Accidents  Act,  1864 
(27  &  28  Vict.  c.  95.]— A  foreigner,  the  widow 
of  a  foreign  seaman  killed  on  the  high  seas 
when  navigating  on  board  one  of  the  ships 
of  his  own  country  bj"  a  collision  between 
his  ship  and  a  British  ship,  can  maintain 
an  action  in  England  against  the  English 
owners  of  the  British  ship  for  the  negli- 
gence of  their  servants  in  causing  the  col- 
lision and  death. 

Parliament  did  intend  to  confer  the  benefit 
of  the  Fatal  Accidents  Acts,  1846  and  1864, 
upon  foreigners  as  well  as  upon  subjects, 
and  certainly,  as  against  an  English  wrong- 
doer, the  foreigner  has  a  right  to  maintain 
his  action  under  those  statutes. 

Adam  v.  British  and  Foreign  Steamship 
Co.  (  [1898]  2  Q.  B.  430;  67  L.  J.  Q.  B.  844; 
79  L.  T.  31;  14  T.  L.  R.  540— Darling,  J. 
supra)  dissented  from. 


Davidsson  v.  Hill,  [1901]  2  K.  B.  606;  70  L.  J. 

[K.  B.  788;  49  W.  R.  630;  85  L.  T.  118;  17 

T.  L.  R.  614;  9  Asp.  M.  C.  223-Div.  Ct. 

II.  EXPULSION   OEDER. 

4.  Expenses  of  Expulsion — Ship  in  which 
the  Alien  "has  been  brought  to  the  United 
Kingdom  "^Stowaway — Liability  of  Master 
—Aliens  Act,  1905  (5  Edw.  7,  c.  13),  s.  4,  sub-s. 
2.] — An  alien  came  to  England  from  a 
foreign  port  on  board  an  English  ship  with- 
out the  knowledge  of  the  master,  and  upon 
arrival  was  convicted  under  sect.  237  of  the 
Merchant  Shipping  Act,  1895,  and  sentenced 
to  imprisonment.  An  expulsion  order  was 
made  under  the  Aliens  Act,  1905,  by  the 
Secretary  of  State,  who  paid  the  expenses 
incidental  to  the  alien's  departure,  and 
brought  an  action  against  the  master  of 
the  ship  in  which  the  alien  came  to  Ping- 
land  to  recover  the  amount  of  the  expenses 
so  paid  by  him. 

Held — that  the  defendant  was  liable,  as  he 
was  the  master  of  the  ship  in  which  the 
alien  had  been  brought  to  the  United  King- 
dom within  the  meaning  of  eect.  4,  sub-s.  2, 
of  the  Aliens  Act,  1905,  although  he  had 
been  so  brought  without  anyone's  know- 
ledge. 

Attorney-General  v.  Sutcliffe,  [1907]  2  K.  B. 

[997;  76  L.  J.  K.  B.  991;  97  L.  T.  373;  23 

T.  L.  R.  711— Bray    J. 

III.  IN   GENEEAL. 

And  see  Lunatics,  37—43. 

5.  High  Treason— .ilien  Resident— Alle- 
giance—War  with  Alien's  Country— Terri- 
tory where  Alien  Resident  Temporarily 
Evacuated  by  British  Forces— Duty  Not  to 
assist  Enemy.] — An  alien,  who  is  rcRident  in 
British  territory,  owes  allegiance  to  the 
Crown,  and  his  allegiance  does  not  cease  if 
the  country  of  which  he  is  a  subject  is  at 
war  with  this  country,  and  temporarily  oc- 
cupies that  part  of  British  territory  in 
which  the  alien  resides,  and  the  British 
forces  temporarily  retire  therefrom ;  and  if, 
during  the  temporary  evacuation  of  that 
portion  of  territory  by  the  British  forces, 
the  alien  aids  and  assists  the  enemy,  he  is 
guilty  of  high  tieason. 

De    Jager    v.    Attorney-General    of    Natal, 

[1907]    A.    C.    326;    76    L.    J.    P.    C.    62;  96 

L.  T.  857;  23  T.  L.  R.  516— P.  C. 

6.  Right  of  Alien  to  Question  Administra- 
tive Acts  of  Sovereign-Right  of  to  Enter 
Territories  of  Another  Country.]— An  alien 
is  not  entitled  to  question  in  the  Courts  of 
this  country  an  administrative  act  of  the 
Sovereign,  even  assuming  that  that  act  is  a 
violation  of  international  law  and  of  the 
municipal  law  of  Scotland.  An  alien  has 
no  right  enforceable  by  action  to  enter  the 
territories  of  another  country. 

Poll  v.  Lord  Advocate,    (1897)  35  Sc.   L.   R. 
1  [637— Court  of  Sess. 


59 


ANIMALS. 


60 


ALIMONY. 

See  Action,  8  ;  Husband  and  Wife. 


ALLEGIANCE. 

See  Aliens,  5. 


ALLUVION. 

See  Waters  and  Watercourses. 


ALTERATION    OF    DOCU- 
MENTS. 

See  Bankers  and  Banking  ;  Bills  of 
Exchange ;  Deeds  and  other 
Documents  ;  Wills. 


AMUSEMENTS. 

See  Theatres,  &c. 


ANCIENT    LIGHTS. 

See  Easements. 


ANIMALS. 


I.  Cruelty  to  Animals    . 
II.  Diseases  of  Animals    . 

III.  Dogs  .... 

IV.  Liability  for  Injury  by 
V,  Wild  Birds'  Protection 


And  sec  Game  ;     Insurance  ;    Negli- 
gence. 

I.  CRUELTY  TO   ANIMALS 

1.  Cat  —  Shooting  —  Failure  to  Destroy 
Suffering  Animal— Cruelty  to  Animals  Act, 
1849  (12  &  13  Vict.  c.  92),  s.  2.]-The  respond- 
ent was  charged  witli  unlawfully  and  cruelly 
ill-treating  a  cat  contrary  to  sect.  2  of  the  i 
Cruelty  to  Animals  Act,  1849.  It  was  proved  I 
that  the  respondent  shot  at  it  with  a  saloon 
rifle  with  intent  to  kill  it.  The  bullet  struck 
it,  wounding  it  severely,  and  it  crawled 
away  out  of  respondent's  view.  About  thirty 
minutes  later,  on  the  owner  of  the  cat  point- 
ing out  to  the  respondent  that  it  was  still 


alive  and  in  great  pain,  the  respondent 
destroyed  it.  The  respondent  did  not  call 
the  owner's  attention  to  the  injured  state  of 
the  cat,  although  he  knew  to  whom  it  be- 
longed, and  although  he  knew  that  the 
animal  was  severly  injured  he  took  no  steps 
to  have  it  attended  to  or  its  sufferings  alle- 
viated. 

Held— that  the  respondent  had  committed 
no  offence  against  the  section,  as  the  use  of 
a  saloon  rifle  for  the  purpose  of  shooting  at 
the  cat  was  not  cruelty  in  itself,  and  that, 
as  the  justices  did  not  find  that  the  respond- 
ent after  shooting  the  cat  failed,  with  know- 
ledge of  what  he  had  done,  to  do  his  best  to 
put  the  animal  out  of  its  pain,  they  were  jus- 
tified  in  dismissing  the  summons. 

Poa-ell   V.  Knight   (  (1878)  42  J.  P.  597;  38 
L.  T.  607;  2G  W.  li.  721)  followed. 
HooKEit  V.  Geay,  (1907)  71  J.  P.  337;  9G  L.  T. 
[706;  23  T.  L.  E.  472-Div.  Ct. 

2.  "  Cause  "  act  of  cruelty — Knowingly 
advise  and  counsel— Cruelty  to  Animals  Act, 
1849  (12  &  13  Vict.  c.  92),  s.  2— Summary 
Jurisdiction  Act,  1848  (11  &  12  Vict.  c.  43), 
s.  5.] — The  owner  of  a  horse  which  was  lame 
consulted  a  veterinary  surgeon  as  to 
whether  the  horse  was  in  a  fit  condition  to 
work.  The  veterinary  surgeon  advised  that 
it  was,  and  that  the  work  would  not  cause  it 
additional  suffering.  The  owner  worked  the 
horse.  The  veterinary  surgeon  was  sum- 
moned under  sect.  2  of  the  Cruelty  to 
Animals  Act,  1849,  for  cruelly  ill-treating 
the  horse  "  by  causing  it  to  be  worked  while 
in  an  unfit  state."  The  magistrate  found 
that  the  defendant  knew,  when  he  advised 
the  working  of  the  horse,  that  to  work  it  in 
its  then  state  would  be  an  act  of  cruelty, 
and,  if  the  defendant  had  been  proceeded 
against  for  counselling  the  act  of  cruelty, 
th>^  magistrate  would  have  convicted  him, 
but,  as  he  did  not  "  cause "  the  act  of 
cruelty,  the  summons  was  dismissed.  On 
appeal : 

Held — that  the  learned  magistrate  should 
have  convicted,  since,  by  sect.  5  of  the  Sum- 
mary Jurisdiction  Act,  1848,  anyone  who 
counsels  the  commission  of  an  offence 
punishable  summarily  may  be  proceeded 
against  as  a  principal. 

Be.vford  v.  Sims,  [1898]  2  Q.  B.  641 ;  67  L.  J. 

[Q.  B.  655;  78  L.  T.  718;  14  T.  L.  E.424; 

47  W.  E.  46— Div.  Ct. 

3.  Cock  Fighting — Prevention  of  Cruelty 
to  Animals  Acts,  1849  (12  &  13  Vict,  c  92), 
ss.  2,  29;  and  1854  (17  &  18  Vict.  c.  60),  s.  3.]  — 
A  cock  is  an  "  animal  "  within  sect.  2  of  the 
Prevention  of  Cruelty  to  Animals  Act,  1849, 
and  to  cause  cocks  to  fight  is  therefore  an 
offence  under  the  section. 

Allen  v.  Small,  (1904)  2  Ir.  E.  705— K.  B.  D. 

4.  Conviction  —  Overstocking  five  Cows 
with  Milk  —  One  Conviction  —  Separate 
Offence  with  regard  to  each  Cow— Validity — 
Cruelty  to  Animals  Act,  1849  (12  &  13  Vict. 
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Cruelty  to  Animals — Continved. 
c.  92),  ss.  2,  29.]— The  appellant  was  con- 
victed in  one  conviction  for  cruelly  ill-treat- 
ing, abusing  and  torturing  five  cows  by 
causing  the  same  to  be  overstocked  with  milk 
contrary  to  sect.  2  of  the  Cruelty  to  Animals 
Act,  1849. 

Hkld— that  an  act  of  cruelty  affecting 
several  animals  may  constitute  one  offence, 
and  that  it  was  not  necessary  to  have  a 
separate  summons  and  a  separate  conviction 
in  respect  of  each  cow. 
E.  V.  Cable,  [1906]  1  K.  B.  719;  75  L.  J.  K.  B. 

[381;  70  J.  P.   24G;  54  W.   R.   626;  94  L.   T. 

772;  22  T.  L.  E.  438;  21  Cox  C.  C.  186— 

Div.  Ct. 

5.  Dog— Ill-treatment— Intentional  Cruelty 
-The  Cruelty  to  Animals  Act,  1849  (12  &  13 
Vict.  c.  92),  s.  2.]— In  order  to  constitute  an 
offence  under  sect.  2  of  the  Cruelty  to  Ani- 
mals Act,  1849,  the  question  for  the  magis- 
trates is  not  whether  there  was  intentional 
cruelty,  but  whether  there  was  cruelty  in 
fact. 

Duncan  v.  Pope,  (1899)  63  J.  P.  217;  80  L.  T. 

[120;  15  T.  L.  E.   195;  19  Cox  C.  C.  241— 

Div.  Ct. 

6.  Dog  —  Shooting  at  —  Intention  —  In- 
tent merely  to  Frighten  —  Question  of 
Fact  —  Cruelty  to  Animals  Act,  1849 
(12  &  13  Vict.  c.  92),  s.  2.]— A  gamekeeper 
fired  at  a  range  of  fifty  yards  at  a  dog  which 
was  frightening  pheasants  in  a  field  by  i 
galloping  about,  but  was  not  chasing  them. 
The  dog  was  hurt;  but  the  justices  dismissed 
the  charge  on  the  ground  that  the  respon- 
dent had  not  been  guilty  of  cruelty  within 
the  meaning  of  the  Act,  althoiigh  they  found 
that  he  did  intend  to  injure  it  if  necessary 
for  the  purpose  of  frightening  it  away. 

Held— that  it  was  a  question  of  fact 
whether  shooting  at  such  a  range  and  with 
small  shot  was  "cruelly  illtreating,"  and 
that  there  was  evidence  to  support  the  jus- 
tices' finding. 

Daniel  v.  James  ((1877)  2  C.  P.  D.  351— Div. 
Ct.)  and  Smith  v.   Williams   ((1892)  56  J.  P. 
840;  9  T.   L.   E.   9-Div.   Ct.)   may   sometime 
require  reconsideration. 
Armstrong  v.  Mitchell,  (1903)  67  J.  P.  329;  88 

[L.  T.  870;  19  T.  L.  E.  525;  20  Cox  C.   C. 
497— Div.  Ct. 

7.  Domestic  Animal  brought  into  Proxi- 
mity to  tamed  wild  Animal — Suspicious 
Conduct  of  Wild  Animal — Cruelly  causing 
an  Animal  to  be  Ill-treated — Evidence  of 
mens  rea-Cruelty  to  Animals  Act,  1849  (12 
&  13  Vict.  c.  92),  s.  2.]— The  appellant  was 
convicted  by  justices  under  sect.  2  of  the 
Cruelty  to  Animals  Act,  1849,  for  cruelly 
causing  to  be  ill-treated  an  animal,  to  wit,  a 
pony.  It  appeared  that  the  appellant  was  a 
lion  tamer,  and  part  of  his  performance 
consisted  of  driving  a  roundabout  of  lions. 
The  roundabout  was  in  a  cage,  and  consisted 


of  several  boats,  in  each  of  which  was  a 
lion.  A  pony  was  introduced  into  the  cage 
to  draw  the  roundabout,  and  it  appeared 
that  for  twelve  years  the  pony  had  taken 
part  in  such  a  performance  on  more  than 
three  thousand  occasions.  During  one  of 
these  performances  a  lion  jumped  out  of  its 
boat,  and,  raising  itself  upon  the  hind- 
quarters of  the  pony,  sniffed  at  it.  The 
appellant  drove  the  lion  to  its  boat,  and 
continued  the  performance,  but  as  soon  as 
his  attention  was  diverted  the  lion  attacked 
the  pony,  causing  injuries  from  which,  two 
days  later,  it  died.  Formerly  three  or  four 
men  with  iron  bars  were  in  readiness  on  the 
stage,  but  now  one  only  was  in  attendance 
with  a  fire  hose. 

Held — that  there  was  evidence  of  mens  rea 
in  support  of  the  justices'  decision. 

Per  Lord  Alverstone,  C.J.,  it  cannot  be 
laid  down  as  a  general  proposition  of  law 
that  the  mere  bringing  of  such  an  animal 
into  the  proximity  of  wild  animals  that 
have  been  tamed  amounts  to  cruelly  causing 
it  to  be  ill-treated  within  the  meaning  of 
the  section. 

Thielbar  v.   Craigen,    (1905)   69  J.  P.  421;  21 

[T.  L.  E.  745;  93  L.  T.  600;  21  Cox  C.  C.  44 

—Div.  Ct. 

8.  Horse — Working  in  an  Unfit  State^ 
Guilty  Knowledge  —  Evidence  —  Prevention 
of  Cruelty  to  Animals  Act,  1849  (12  &  13 
Vict.  c.  92),  s.  2.]— The  appellant  was  con- 
victed by  the  justices  of  causing  two  horses 
to  be  worked  in  an  unfit  state  under  the 
following  circumstances :  The  horses  were 
under  the  care  of  a  manager  at  a  farm 
where  the  appellant  resided,  but  the  appel- 
lant himself  was  much  away,  and  only  saw 
the  horses  about  once  a  fortnight.  There 
was  some  evidence  that  the  .'.ppellant  knew 
the  horses  to  be  out  of  condition,  but  there 
was  no  evidence  to  show  when  that  was  or 
how  long  before  they  were  worked.  There 
was  no  evidence  to  prove  that  he  had  ever 
interfered  in  the  way  the  horses  were  man- 
aged by  his  manager,  or  that  on  the  day  of 
the  alleged  offence  he  knew  of  their  condi- 
tion or  that  they  were  being  worked  in  an 
unfit  state. 

Held — that  the  conviction  must  be  quiished 
on  the  ground  that  there  was  no  evidence 
of  any  guilty  knowledge  on  the  part  of  the 
appellant. 

Greenwood  v.  Backhouse,  (1902)  66  J.  P.  519; 
[86  L.  T.  566;  20  Cox  C.  C.  196-Div.  Ct. 

9.  Horse  Slaughtering— Horse  Sold  for  the 
Purpose  of  Slaughtering—Delay  in  Killing— 
Not  Cutting  Hair  from  Neck— Cruelty  to 
Animals  Act.  1849  (12  &  13  Vict.  c.  92). 
,s-.  8.]  —  The  respondent,  a  licensed  horse 
slaughterer,  bought  a  horse  for  10s.,  took  it 
to  his  horse-slaughtering  premises,  and 
entered  it  in  his  register  as  bought  to  kill. 
He  failed  to  cut  the  hair  from  its  neck  or 
to  kill  it  within  the  prescribed  time. 
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Cruelty  to  Animals — Continued. 

Held— that  the  respondent  must  be  con- 
victed, as  the  horse  was  sold  to  him  for  the 
very  purpose  of  having  it  slaughtered,  and 
he  knew  perfectly  well  the  object  with 
which  the  horse  was  sold  to  him. 
Edgar  v.  Spain,  (1901)  65  J.  P.  502;  84  L.  T. 
[631;  19  Cos  C.  C.  719— Div.  Ct. 

10.  Sheep—Branding  Nose  with  Hot  Iron 
—Necessity  for  Identification— Cruelty  to 
Animals  Act,  1849  (12  &  13  Vict.  c.  92),  s.  2.] 
— The  respondent,  who  was  a  farmer  in  a 
mountain  district  in  Wales,  used  to  brand 
his  sheep  by  marking  their  noses  with  a  red- 
hot  iron  so  as  to  burn  the  hair  away  and 
destroy  the  hair  cells,  thus  leaving  a  per- 
manent mark.  Upon  an  information  under 
sect.  2  of  the  Cruelty  to  Animals  Act,  1849, 
charging  the  respondent  with  having  cruelly 
illtreated  and  tortured  the  sheep,  the  jus- 
tices found  that  branding  the  sheep  with  a 
hot  iron  as  above  described  caused  substan- 
tial pain  and  suffering;  that  there  had  been 
no  unnecessary  abuse  of  the  sheep;  that  the 
practice  of  branding  sheep  on  the  unenclosed 
mountain  lands  in  certain  counties  in  Wales 
had  existed  for  a  great  number  of  years;  and 
that  it  was  reasonably  necessary  for  the  pur- 
pose of  identifying  sheep  grazing  in  large 
numbers  on  unenclosed  mountain  lands, 
which  could  not  bo  effectually  obtained  by 
earmarking  and  pitch-marking.  They  ac- 
cordingly dismissed  the  information. 

Held— that  there  was  evidence  upon  which 
the  justices  could  come  to  the  conclusion 
that  the  branding  was  necessary,  and  the 
Court  could  not  interfere. 

BowYER  V.   Morgan,    (1906)   70  J.   P.   253;   95 

[L.  T.  27;  22  T.  L.  R.  426;  21  Cox  C.  C.  203- 

Div.  Ct. 

11.  DISEASES   OF   ANIMALS. 

11.  Sheep  Dipping— Offence— Sheep  Dip- 
ping  (North  of  England)  Order  of  1906.]- 
The  appellant  duly  obtained  an  exemption 
from  the  provisions  of  Article  3  of  the  Sheep 
Dipping  (North  of  England)  Order  of  1906, 
subject  to  the  condition  that  his  sheep 
should  be  dipped  between  September  15th 
and  30th,  1906.  The  appellant  on  September 
26th,  1906,  dipped  his  sheep  in  a  sheep  dip, 
but  such  sheep  dip  was  not  a  sheep  dip 
approved  by  the  Board  of  Agriculture  and 
Fisheries,  and  except  by  the  aforesaid  dip- 
ping the  sheep  were  not  dipped  at  all  be- 
tween September  15th  and  30th,  1906.  The 
appellant  was  thereupon  convicted  for  that 
he,  on  September  26th,  1906,  did  not  dip  the 
sheep  in  a  sheep  dip  approved  by  the  Board 
of  Agriculture  and  Fisheries. 

Held— that  the  offence  really  committed 
was  the  non-dipping  of  the  sheep  between 
September  15th  and  30th,  1906,  in  a  sheep 
dip  approved  by  the  Board  of  Agriculture 
and  Fisheries,  that  the  conviction  was  bad 
and  mu§t  be  quasheej, 


BiNGLEY  V.  Quest,  (1907)  71  J.  P.  443;  97  L.  T. 
[394;  5  L.  G.  R.  938— Div.  Ct. 

12.  Sheep-scab — Negligence  of  Inspector— 
Liability  of  Local  Authority  —  Sheep-scab 
Order,  1898,  Arts.  2,  14— Diseases  of  Animals 
Act,  1894  (57  &  58  Vict.  c.  57),  ss.  2,  22,  35 
(xiii.).] — A  veterinary  inspector  was  ap- 
pointed by  a  local  authority  under  the 
Diseases  of  Animals  Act,  1894,  for  the  pur- 
pose of  carrying  out  the  provisions  of  that 
Act  and  the  orders  of  the  Board  of  Agricul- 
ture made  thereunder.  The  inspector,  pur- 
porting to  act  under  the  Sheep-Scab  Order, 
1898,  made  by  the  Board  of  Agriculture 
under  the  Act,  detained  a  ram  belonging  to 
the  plaintiff  under  the  mistaken  suspicion 
that  it  was  suffering  from  sheep-scab.  In 
doing  so  the  inspector  was  guilty  of  negli- 
gence. 

Held — that  the  inspector  was  not  the  ser- 
vant or  agent  of  the  local  authority 
appointed  by  them  to  perform  duties  im- 
posed upon  them  by  the  Act,  but  was  ap- 
pointed to  perform  duties  imposed  upon  him 
by  the  Act,  and  that  the  local  authority 
were  therefore  not  liable  for  his  negligence 
in  the  performance  of  those  duties. 
Stanbury    v.    Exeter    Corporation,    [1905]    2 

[K.  B.  838;  22  T.  L.  R.  3;  75  L.  J.  K.  B.  28; 

70  J.  P.  11;  54  W.  R.  247;  93  L.  T.  795; 

4  L.  G.  E.  57— Div.  Ct. 

13.  Swine  Fever— Sale  of— Taking  round 
Swine  in  Cart  and  Offering  for  Sale— Diseases 
of  Animals  Act,  1894  (57  &  58  Vict.  c.  57),  s. 
22,  sub-s.  xix.— Markets  and  Fairs  (Swine 
Fever)  Order,  1896.]— By  au  order  of  the 
Board  of  Agriculture,  dated  11th  December, 
1896,  made  in  pursuance  of  sect.  22,  sub- 
sect,  xix.,  of  the  Diseases  of  Animals  Act, 
1894,  "  no  market,  fair,  sale,  or  exhibition 
of  swine  shall  be  held  in  a  district  to  which 
this  order  applies  except  as  expressly 
authorised  by  this  order,"  and  "a  sale  of 
swine  (not  being  in  a  swine  fever  infected 
area)  may  be  held  with  the  licence  of  the 
local  authority." 

The  respondent  Monk  was  in  charge  of  a 
horse  and  iloat  passing  along  a  highway  con- 
taining pigs,  two  of  which  had  been  pre- 
viously ordered,  and,  whilst  so  travelling, 
asked  other  people  if  they  wanted  to  buy 
pigs,  and  subsequently  sold  them  all  to 
various  people.  This  was  not  a  swine  fever 
infected  area,  and  there  had  been  no  licence 
obtained  from  the  local  authority.  The 
magistrates  held  that  there  had  been  no  con- 
travention of  the  order  of  1896,  and  dis- 
missed the  information. 

Held— (dismissing    the    appeal)— that    the 

magistrates  were  right,  for,  although  there 

was  a  selling,  there  was  no  holding  a  sale. 

McLean  v.  Monk,  (1898)  18  Cox,  C.  C.  686;  62 

[J.  P.  180;  77  L.  T.  663— Div.  Ct. 

III.  DOGS. 

14.  Dangerous  Dog  —  Danger  to  other 
Animals— Dogs  Act,  1871  (34  &  35  Vict.  c.  56), 
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Dogs — Conthiued. 

s.  2.]— The  word  "dangerous"  in  sect.  2  of 
the  Dogs  Act,  1871,  is  not  to  be  confined  to 
meaning  danger  to  mankind,  and  on  the 
hearing  of  a  complaint  that  a  dog  is  dan- 
gerous and  not  kept  under  proper  control 
within  the  meaning  of  that  section,  the  jus- 
tices must  admit  evidence  that  the  dog  has 
attacked  and  worried  sheep. 
Williams  v.  Richards,  [1907]  2  K.  B.  88;  76 
[L.  J.  K.  B.  589;  71  J.  P.  222;  96  L.  T.  644; 
23  T.  L.  E.  423-Div.  Ct. 

15.  Dangerous  Dog— Order  for  Desiriiciion 
—Form  of  Order— Conviction  for  Disobedi- 
ence—Dags Act,  1871  (34  &  35  Vict.  c.  56), 
s.  2.]— The  appellants  obtained  rules  nisi  for 
certiorari  to  quash  two  orders  that  had  been 
made  by  justices  for  the  destruction  of  two 
valuable  dogs,  on  the  ground  (1)  that  the 
justices  could,  under  sect.  2  of  the  Dogs  Act, 
1871,  only  make  an  alternative  order  either  ' 
for  the  owner  to  destroy  the  animal  or  to  j 
keep  the  animal  under  proper  control  ;  (2) 
that  the  first  order  was  bad  in  form,  since 
there  was  no  adjudication  that  the  dogs 
were  not  under  proper  control;  (3)  that  the 
second  order  was  bad,  as  it  wrongly  cited 
the  first  order. 

Held— discharging  both  rules— that  an 
order  for  the  destruction  of  a  dangerous  dog 
need  not  contain  an  adjudication  by  the 
justices  that  the  dog  was  not  under  proper 
control,  nor  by  sect.  2  of  the  Dogs  Act,  1871, 
need  the  justices  give  the  owner  of  the  dog 
the  option  of  keeping  the  animal  under 
proper  control  before  ordering  its  destruc- 
tion; and  that  the  third  point  was  one 
wholly  without  merit. 

Pickering  v.  Marsh  ((1874)  43  L.  J.  M.  C. 
143;  22  W.  E.  798)  followed. 
Rex  v.  Dymock  and  Another;  Rex  v.  Moger 

[and    Another,    (1901)    49    W,    E.    618;    17 
T.  L.  E.  593— Div.  Ct. 

16.  Dangerous  Dog— Powers  of  Justices- 
Dogs  Act,  1871  (34  &  35  Vict.  c.  56).  s.  2.]- 
Quaere  whether  justices  are  entitled  to 
specify  the  mode  of  control  for  a  dangerous 
dog,  e.g.,  to  order  that  it  be  led  by  a  leash 
by  day,  and  chained  up  at  night. 

Rex  v.  Owen  and  Others,    (1907)  52  Sol.  Jo. 
[132— Div.  Ct. 

17.  Ferocious  Character  —  Tendency  to 
73  »>e— Scienter.]  —  In  order  to  render  the 
owner  of  a  dog  liable  for  injuries  caused  to 
a  pei'son  by  the  bite  of  a  dog  it  is  not  neces- 
sary to  show  that  the  dog  has  to  the  know- 
ledge of  its  owner  bitten  or  attempted  to  bite 
someone.  It  is  sufficient  to  show  that,  to  the 
knowledge  of  the  owner,  the  dog  is  a  feroci- 
ous dog  as  regards  human  beings.  The  dog 
need  not  be  ferocious  at  all  times;  it  is 
sufficient  if  the  dog  is  ferocious  on  certain 
occasions,  as,  for  instance,  when  a  bitch  has 
paps. 

Barnes  v.  Lucile,  Ld..  (1907)  96  L.  T.  680;  23 
[T.  L.  R.  389- Div.  Ct. 

B.D.— VOL.    I. 


18.  Injury  to  Cattle  or  Sheep-Sheep  Tres- 
passing—Injury to  Sheep  while  Trespassing 
—Liability  of  Owner  of  Dog— Dogs  Act,  18C5 
(28  &  29  Vict.  c.  60),  s.  1.]— The  plain- 
tiff's sheep  were  trespassing  on  the 
defendant's  field,  which  adjoined  the 
plaintiff's  land,  and  while  the  sheep  were 
being  driven  by  their  owner  back  to  his  own 
field,  the  defendant's  dog,  which  was  in  the 
field  where  the  sheep  were  so  trespassing, 
worried  and  killed  one  of  the  sheep.  The  de- 
fendant had  several  times  warned  the  plain- 
tiff to  prevent  his  sheep  from  trespassing  on 
his  land. 

Held— that,  under  sect.  1  of  the  Dogs  Act, 
1865,  the  owner  of  the  dog  was  liable  for  the 
injury  done  by  his  dog  to  the  sheep,  although 
such  sheep  was  trespassing  on  his  land  at 
the  time  when  the  injury  was  inflicted. 
Grange  v.  Silcock,   (1897)  18  Cox  C.  C.  644; 

[01  J.  P.  709;  77  L.  T.  340;  13  T.  L.  E.  565; 
46  W.  E.  221— Div.  Ct. 

19.  "Injury"  to  Horse  Frightened  by  Dog 
—Previous  Mischievous  Propensity  in  Dog— 
Scienter  —  Knowledge  of  Owner's  Son  aged 
Eleven  Years-Dogs  Act,  1865  (28  &  29  Vict, 
c.  60),  s.  1.]— A  horse  was  frightened  by  the 
defendant's  dog,  thereby  causing  it  to  bolt, 
whereby  it  sustained  damage.  The  dog  be- 
fore the  accident  was  mischievous  to  the 
knowledge  of  the  defendant's  son,  a  boy  aged 
eleven  years. 

Held— that  the  damage  done  to  the  horse 
was  an  "  injury"  within  sect.  1  of  the  Dogs 
Act,  1865,  and  that  the  defendant  was  liable 
in  damages. 

Elliott  v.  Longden,   (1901)  17  T.  L.  E.  648- 
[Phillimore,  J. 

IV.  LIABILITY  FOR   INJURY  BY. 

And  see  title  Negligence. 

20.  Bees— Negligence  in  the  Management  of 
Bee-hives— Danger  to  Persons  in  the  Immedi- 
ate Neighbourhood — Remoteness  of  Damage.^ 
—The  plaintiff's  horse,  being  stung  by  the 
defendant's  bees,  dragged  and  severely  in- 
jured the  plaintiff.  A  jury  found  that  the 
bees  were  kept  on  the  defendant's  land 
negligently,  in  unreasonable  numbers,  at  an 
unreasonable  place,  and  with  appreciable 
danger  to  his  neighbours,  and  that  at  the 
time  of  the  accident  the  defendant  was  re- 
moving honey  from  their  hives  without  exer- 
cising due  precautious;  and  they  awarded 
damages. 

Held— that  upon  the  findings  of  fact  the 
verdict  must  stand. 

O'GoRMAN  V.  O'Gorman,  [1903]  2  Ir.  R.  573— 
[K  B.  D. 

21.  Feroi  Naturae— Duty  to  keep  secure  - 
Accident  caused  by  actioti  of  Person  in- 
jured.']—A  man  who  keeps  a  dangerous 
animal  must  do  so  at  his  peril,  and  if  any 
damage  results,  he  is,  apart  from  any  quos 
tion  of  negligence,  liable  for  such  damage-. 
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Lia'bility  for  Injury  by — Contbmed, 
but  if  the  person  who  complains  of  d 
has  brought  the  injury  on  himself  he  is  not 
entitled  to  damages.  Where  Ihe  plaintiff 
goes  to  see  an  exhibition  of  wild  animals, 
finding  the  door  of  a  stable  open,  goes  in 
and  strokes  a  zebra,  and  is  pressed  by  the 
zebra  through  a  partition  and  falls  into  the 
next  stall,  where  another  zebra  bites  his 
hand,  which  has  to  be  amputated. 

Held— that  even  if  the  fact  of  the  door 
being  open  was  an  invitation  to  go  into  the 
stable,  it  was  not  an  invitation  to  stroke  the 
animals,  and  that  there  was  no  evidence  to 
go  to  the  jury. 
Marlob  v.  Ball,  (1900)  16  T.  L.  R.  239— C.  A. 

22.  FeroR  NaturcB  —  RahbUs  —  Deej-  —  Sic 
utere  tuo  ut  alienum  non  laddas— Trespass.} 
—In  the  year  1898  W.  came  into  possession 
of  a  demesne  where  there  were  rabbits  and 
deer,  which  trespassed  upon  adjoining  lands 
in  the  occupation  of  B.,  doing  considerable 
damage  to  his  crops.  W.'s  predecessor  had, 
on  two  occasions,  let  loose  foreign  rabbits, 
with  a  view  to  the  improveTuejit  of  the 
breed,  and  W.  had,  since  he  entered  into 
possession,  trapped  the  rabbits  for  profit, 
and  exported  them  lo  England,  but  had 
done  nothing  to  improve  them  or  increase 
their  numbers.  Rabbits  bred  in  consider- 
able numbers  on  B.'s  lands  as  well.  The 
deer,  which  at  one  time  had  been  confined 
within  a  walled  deer-park  in  the  demesne, 
broke  loose  in  the  year  1893,  through  a  tem- 
porary breach  in  the  wall,  and  only  a  por- 
tion were  recaptured.  The  remainder  had 
since  been  wandering  about  the  demetsne, 
breeding  there,  and  trespassing  continually 
on  B.'s  lands,  but  always  returning  to  the 
demesne.  W.,  with  his  friends,  occasion- 
ally shot  the  deer  for  sport ;  and,  in  response 
to  B.'s  complaints,  told  him  that  he  might 
shoot  them;  and,  in  fact,  gave  it  out  gene- 
rally in  the  neighbourhood  that  he  desired 
that  anyone  who  could  shoot  them  might  do 
so.  At  the  same  timo  he  kept  a  wood-ranger, 
whose  duty  it  was  to  look  after  the  deer, 
and  his  predecessor  had  occasionally  fed  the 
deer  in  winter  time  with  hay,  laurels,  and 
oats. 

Held— that  W.  was  not  liable  in  respect 
of  the  damage  done  by  trespass  of  the 
rabbits. 

Held  (Boyd,  J.,  dissenting)— that  there 
was  evidence  to  support  the  finding  of  the 
jury  that  the  deer  were  W.'s  deer,  that  they 
were  tame  and  "  kept  "  by  W.,  and  under 
his  control;  and  that  W.  was  liable  upon 
that  finding  for  any  damage  done  by  the 
deer  to  B.'s  land  and  crops. 

Beady  v.  Waeren,  [1900]  2  Ir.  R.  632. 

23.  Fowh  Straying  on  Hightcay— Fowls 
Frightened  by  Dog— Damage  to  Bicycle.]— 
Fowls  belonging  to  the  defendant,  who  lived 
alongside  a  public  road,  strayed  on  to  the 
road,  and,  being  frightened  by  a  dog  belong- 


ing to  another  person,  one  of  them  flew 
against  a  bicycle  which  the  plaintiff  was 
riding  on  the  road  and  damaged  it.  The 
defendant  knew  that  the  fowls  were  some- 
times in  the  habit  of  straying  on  to  the 
road,  and  there  was  no  negligence  on  the 
part  of  the  plaintiff.  In  an  action  to  re- 
cover the  damage  to  the  bicycle,  no  evidence 
was  given  that  it  was  the  general  habit  of 
fowls  to  behave  as  this  one  had  done,  or  that 
it  was  the  disposition  of  the  particular  fowls 
to  behave  in  that  way  to  the  knowledge  of 
the  defendant. 

Held — that  the  defendant  was  not  liable 
upon  the  ground  that,  assuming  that  the 
fowls  were  improperly  on  the  highway,  the 
injury  was  not  the  natural  consequence  of 
their  presence  there.  Qucere  whether  the 
defendant  was  not  entitled  to  let  his  fowls 
stray  on  the  adjoining  highway. 
Hadwell  v.  Righton,   [1907]   2  K.  B.  345;  76 

[L.  J.  K.  B.  891;  71  J.  P.  499;  97  L.  T.  133; 
23  T.  L.  R.  548;  5  L.  G.  R.  881-Div.  Ct. 

24.  Horse  —  Horse  Liable  to  Stop  Sud- 
denly.']—It  is  not  negligent  to  use  in  the 
streets  a  horse  which  is  apt  to  stop  suddenly. 
Watson  v.  Wordie  &  Co.,   (1906)  8  F.  876- 

[Ct.  of  Sess. 

25.  Horse  Dealci — Accident  due  to  Vicious 
Horse — Horse  Let  on  Hire — Liability  of 
Owner.]— Semble,  a  horse  dealer  who  lets 
out  for  hire  a  notoriously  vicious  horse  may 
be  liable  to  a  member  of  the  public  who  is 
injured  by  it  whilst  under  the  control  of  a 
hirer. 

Wilson   v.    Wordie  &  Co.,    (1906)   7  F.  927— 
[Ct.  of  Sess. 

26.  Runaway  Horse— lies  ipsa  loquitur.]— 
A  presumption  (though  a  rebuttable  one)  of 
negligence  arises  if  a  runaway  horse  and 
carriage  knock  down  a  person  in  a  public 
street. 

Snee  v.  Durkie,   (1904)  6  F.  42-Ct.  of  Sess. 


V.  WILD   BIRDS   PROTECTION. 

27.  Exposing  jar  Sale — "  Recently  taken  " 
-Wild  Birds  Protection  Act,  1880  (43  &  44 
Vict.  c.  35),  s.  d—Wild  Birds  Protection  Act, 
1881  (44  &  45  Vict.  c.  51.]— The  respondent,  a 
dealer,  was  summoned  for  exposing  for  sale 
three  ravens,  being  wild  birds  recently 
taken.  The  summons  was  taken  out  on 
June  26th,  1901.  The  birds  had  come  into 
the  possession  of  the  respondent  on  May  4th, 
having  been  sent  from  Holland,  and  being 
then  about  three  weeks  old. 

Held — that  the  respondent  could  be  con- 
victed of  exposing  for  sale  wild  birds  recently 
taken,  but  that  the  onus  lies  on  the  prosecu- 
tion to  show  that  the  birds  are  wild  birds 
recently  taken. 

Green  v.  Carstang,  (1902)  66  J.  P.  102;85L.T. 
[615;  20  Cox  C.  C.  92-Div.  Ct. 
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Wild  Birds  Protection— C.'«///i?//'</. 

28.  Order  nj  Secretary  of  State— Variation 
of  Time— Public  Notice— Condition  Prece- 
dent to  P rosecution—Wild  Birds  Protection 
Act,  1894  (57  &  58  Vict.  c.  24),  s.  4  (1).]-The 
public  notice,  prescribed  by  sect.  4  of  the 
Wild  Birds  Protection  Act,  1894,  of  an  Order 
made  by  a  Secretary  of  State  under  the  Wild 
Birds  Protection  Acts,  1880  to  1902,  and  pro- 
hibiting the  killing  and  taking  of  wild  birds 
during  that  period  of  the  year  to  which  the 
protection  afforded  by  the  Wild  Birds  Pro- 
tection Act,  1880,  does  not  extend,  is  not  a 
condition  precedent  to  a  prosecution  for  hav- 
ing in  one's  control  or  possession  wild  birds 
recently  taken,  contrary  to  sect.  3  of  the 
Wild  Birds  Protection  Act,  1880,  as  varied 
by  the  Order. 

Duncan  v.  Knill,  (1907)  71  J.  P.  287;  96  L.  T. 
[911 ;  5  L.  G.  E.  620-Div.  Ct. 
For  Carriage  of  Animals  see  CARRIERS, 
12,  13. 


ANNUITY. 


See  Death  Duties  ;  Income  -  tax  ; 
Revenue  ;  Settlements  ;  Trusts  ; 
Wills,  370— 377. 


ANTICIPATION,    RE. 
STRAINT    ON. 

See  Husband  and  Wife  ;  Perpetu- 
ities ;  Personal  Property  ; 
Real  Property  and  Trusts. 


APOLOGY. 

See  Libel  and  Slander. 


APOTHECARIES. 

See  Medicine  and  Pharmacy. 


APPEAL. 


Bankruptcy  ;  Charities  ;  De- 
pkndencies  and  Colonies : 
County  Courts;  Courts;  Cuimi- 
WAL  Law  and  Procedure  ;  Magis- 
trates ;  Practice  and  Pro- 
cedure ;  Railways  ;  Strset 
Traffic,  etc. 


APPEALS    AS    TO    LICENS- 
ING. 

Sec  Lntoxicatixo  Liquors. 


APPEALS   AS   TO    RATING. 

See  Rates  and  Rating. 


APPOINTMENT,    POWERS 
OF. 

See  Powers. 


APPORTIONMENT. 

.SV Annuities  ;  Ecclesiastical  Law; 
Landlord  and  Tenant  ;  Trusts  ; 
Real  Property  and  Chattels 
Real. 


APPRAISERS. 

See  Valuers  and  Appraisers. 


APPRENTICES. 

See  Infants  ;  Master  and  Servant. 


APPROPRIATION     OF     PAY- 
MENT. 

See  Bankers  and  Banking,  1—4  ; 
Contract  ;  Money  and  Money- 
lending  ;  Mortgage. 


ARBITRATION. 

1.  Arbitrators  and  Umpirrs.         .  70 

11.  Award 73 

IlL  Costs 77 

IV,  Special  Case 79 

V.  Submission  to  Arbitration. 

(-/)  Effect  of 80 

1  b)  Pleading  as  defence  to  Action      .     83 
(c)  Revocation 85 

See  also  AGRICULTURE  ;  BUILDERS,  G, 
1 1,  13,  l(i ;  Compulsory  Purchase  ; 
Dependencies  and  Colonies  ; 
Friendly  Societies,  2,  4  ;  High- 
ways, <i5;  Insurance;  Limitation 
OP  Action,  25;  Master  and  Ser- 
vant ;  Practice  and  Procedure  ; 
Railways,  213 — 218  ;  Shipping, 
108,  110,  172,  3{;i. 

I.  AKBITRATORS   AND    UMPIBES. 

1.  Appoininicnt  of   llinsiire  in  Arhilration 


Arbitration  Act,  1889  {: 


&  53  Vict.  c.  49), 
3—2 
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Arbitrators  and  Umpires—  Continued. 
First  Schedule  (c).]— The  appointment  of  an 
umpire  by  arbitrators  constitutes  an  act  in 
the  arbitration  within  the  meaning  of 
clause  (c)  in  the  First  Schedule  to  the  Arbi- 
tration Act,  1889. 

Decision  of  Stirling,  J.   ([1898]  2  Ch.  683; 
67  L.  J.  Ch.  622;  47  VV.  E.  23;  79  L.  T.  185), 
reversed. 
In   re    An    Arbitration   between    F.    Baring- 

[GOULD      AND      THE      ShARPINGTON      COMBINED 

Pick  and  Shovel  Syndicate,    (1899)  2  Ch. 

80;   68  L.   J.  Ch.   429;   47   W.   E.   564;  80 

L.  T.  739— C.  A. 

2.  Disqualification  of  Interest—Member  of 
Town  Council.']— A.  town  council  and  a  firm, 
who  had  undertaken  to  build  a  public  build- 
ing, agreed  upon  B.  as  their  arbiter  in  case 
of  disputes.  B.  was  subsequently  elected 
dean  of  guild,  and  thereby  became  ex 
officio  a  town  councillor. 

Held — that  (1)  he  thereby  became  disquali- 
fied for  acting  as  arbiter;  (2)  his  disqualifi- 
cation was  not  removed  on  the  termination 
of  his  tenure  of  office;  (3)  the  town  council 
were  entitled  to  plead  his  disqualification. 
Edinburgh  Magistrates  v.  Lownie,  (1903)  5  F. 
[711-Ct.  of  Sess. 

3.  Powers  of— Matters  Referred — Action — 
Amendment  of  Points  of  Defence  and 
Counterclaim  at  Close  of  Arbitration.']— An 
arbitrator  to  whom  an  action  is  referred 
may,  in  his  discretion,  hear  evidence  on  and 
deal  with  points  not  covered  by  the  plead- 
ings or  statements  of  the  parties  in  the 
action,  and  may  allow  the  necessary  amend- 
ments to  be  made  at  the  conclusion  of  the 
arbitration. 

Taverner   v.    Cuff,    (1907)    51    Sol.    Jo.    248— 
[Kekewich,  J. 

4.  Powers  of — Points  of  Claim  and  Defence 
—Amendment  by  Arbitrator— Interpreta- 
tion of  Letter.] — The  claimants  and  the  de- 
fendants agreed  to  refer  all  points  in  dispute 
in  reference  to  a  contract  for  sale.  The 
claimants  delivered  their  points  of  claim. 
The  defendants  delivered  their  points  of  de- 
fence and  counterclaim  and  afterwards 
further  particulars  of  such  points  of  de- 
fence and  counterclaim.  The  claimants 
then  delivered  their  amended  points  of 
claim.  The  defendants  subsequently  de- 
livered their  amended  points  of  defence  and 
counterclaim.  The  claimants  then  delivered 
a  reply  and  the  defendants  subsequently 
thereto  delivered  particulars  of  their  points 
of  defence  and  counterclaim. 

Held — that  the  documents  referred  to  were 
in  the  nature  of  pleadings  or  particulars 
which  were  capable  of  amendment  by  the 
arbitrator,  and  if  any  points  in  dispute 
arose  between  the  parties  in  reference  to  the 
contract  which  were  not  disclosed  by  such 
documents  it  was  in  the  discretion  of  the 
arbitrator    to    allow    amendments    on    such 


terms  as  he  might  think  fit  in  order  to  allow 
the  parties  to  raise  such  points;  and  that 
it  was  for  the  arbitrator  to  construe  a  letter 
forming  part  of  the  contract  and  to  deter- 
mine the  meaning  of  a  word  as  used  in  the 
letter,  but  that  parol  evidence  was  not  ad- 
missible to  show  the  meaning  attached  to 
the  word  by  the  parties  when  entering  into 
the  contract. 

Edward  Lloyd,  Ld.,  r.'  Sturgeon  Falls  Pdlp 
[Co.,  Ld.,  (1901)  85  L.  T.  162-Div.  Ct. 

5.  Removal  of  —  Arbitrator  Exceeding 
Jurisdiction— Misconduct— li.  S.  C.  Ord.  36,  r 
,55  B.;  Arbitration  Act,  1889  (52  &  53  Vict, 
c.  49),  s.  11. J — Where  an  arbitrator  makes  an 
error  as  to  the  limit  of  his  jurisdiction,  the 
Court  will  not  remove  him  on  that  ground, 
it  not  being  misconduct. 

Schofield  v.  Allen,   (1904)  48  Sol.  J.  176;  116 
[L.  T.  Jo.  239-C.  A. 

6.  Removal  of  Interested  Arbitrator- 
Named  in  Contract—Staying  Proceedings.]— 
Under  an  agreement  matters  in  dispute  were 
to  be  referred  to  the  sole  arbitration  of  X., 
whose  decision  was  to  be  final  and  binding. 
On  the  13th  of  June  a  motion  was  made 
raising  the  question  whether  an  action 
brought  by  one  of  the  parties  to  the  arbitra- 
tion should  be  allowed  to  proceed,  and  the 
motion  was  dealt  with  on  the  assumption 
that  the  arbitration  should  go  on.  After 
one  or  two  appointments  before  X.  an  ap- 
plication was  made  to  remove  X.  from  being 
arbitrator,  on  the  ground  that  he  was  a 
gentleman  at  the  Bar,  who  had  constantly 
been  employed  by  solicitors,  whose  conduct 
would  have  to  be  considered  by  the  arbitra- 
tor. At  the  time  of  the  motion  of  the  13th 
of  June,  all  the  circumstances  were  known 
to  the  plaintiff.  No  charges  whatever  were 
made  against  X.  When  X.  was  originally 
named  as  arbitrator,  it  was  known  to  the 
plaintiff's  solicitors  that  X.  was  habitually 
employed  by  the  solicitors  whose  conduct 
might  come  before  the  arbitrator,  but  they 
were  told,  as  was  the  fact,  that  he  had  not 
been  consulted  in  this  particular  matter.  For 
the  plaintiff  it  was  said  that  (he  arbitrator 
ought  to  be  a  perfectly  unbiassed  person. 
For  the  defendant  it  was  said  that  this  rule 
does  not  apply  to  the  case  of  an  arbitrator 
named  in  the  contract. 

Held— that  the  motion  must  be  dismissed 
with  costs. 

Bright  v.  Eiver  Plate  (construction  Co.,  Ld., 

[1900]   2  Ch.  835;  64  J.   P.   694;  49  W.   E. 

132;  82  L.  T.  793;  704  J.  Ch.  59 

— Cozens-Hardy,  J. 

7.  Remuneration  —  At  Common  Law  — 
IJnder  Lands  Clauses  Consolidation  Act, 
1845  (8  &  9  Vict.  c.  18),  s.  32.]-An  arbitrator, 
apart  from  special  agreement,  has  no  claim 
for  remuneration  (1)  at  common  law,  or  (2) 
under  sect.  32  of  the  Lands  Clauses  Act, 
1845. 

Murray    v.     North    British    Eailway    Co., 
[1899]  7  S.  L.  T.  129-Ct.  of  Sess. 
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Arbitrators  and  UmpireB—Cmit/ nued. 
I  8.  !{( iinnieriition — Fees  of  4.rhitrators  and 

\       Umpire — Payment   of,   to   Take    up   Award — 
i      Part   of   Fees   Disalloired    on    Taxation    be- 
[      tween  Parties  to  Arbitration — Rif/ht  to  Re- 
cover back  Amount  Taxed  off — Certificate  of 
Taxing   Master— Whether   Evidence   of    Un- 
reasonableness of  Fees  in  Actioti  to  recover 
Excess.]— The   plaintiffs,   Avho   were     parties 
;      to  an  arbitration,  paid  the  sum  of  ■£i7f>  12s. 
I      to  the  arbitrators  and  umpire  for  their  fees, 
in  order  to  take  up  the  award.     Upon  taxa- 
tion of  the  costs  of  the  arbitration  the  tax- 
ing master  disallowed  ,£119  5s.  of  that  sum. 
In  an  action  brought  by  the  plaintiffs  to  re- 
;      cover  back  from  the  arbitrator 
j      the  amount  so  disallowed, 
:         Held— that  in  order  to  succeed  the  plain- 
tiffs must  show  that  the  fees  charged  were 
unreasonable    and    extortionate;    and,    fur- 
ther,   that    the    certificate     of    the     taxing 
master  was  not  evidence  that  the  amounts 
disallowed      by      him      were      unreasonably 
charged. 
Decision    of    Eidley,    J.    (67    J.    P.    439;  19 
,     T.  L.  R.  402),  reversed. 

Llaxdri.vdod  Wells  Water  Co.  v.  IIawksley 
'  [and  Others,  (1904)  68  J.  P.  242;  20  T.  L  R 
I  241-C.  A. 

\       9.  Remuneration— Jurisdiction  of  Court  to 

I  Determine  Remuneration  —  Fairness  of 
Charges — Evidence  all   one   Way— Discretion 

I  of  Taxing  Officer— Arbitration  Act,  1889  (52 
&  53  Vict.  c.  49),  s.  15,  sub-s.  3.]-A  taxing 
officer,  when  determining  the  remuneration 
to  be  paid  to  a  professional  arbitrator  under 

i  sect.  15,  sub-s.  3,  of  the  Arbitration  Act, 
1889,  is  not  entitled,  if  the  evidence  all  goes  |  award. 


Validity  of  Arbitration  Clause— Invalid 
Award— Estoppel.'] — The  plaintiffs  bought 
from  the  defendants  some  timber  "  war- 
ranted to  be  of  fair  average  quality,  etc." 
The  contract  contained  an  arbitration  clause 
as  follows :  "  Should  any  difference  arise 
under  this  contract,  the  buyers  shall  not 
reject  the  goods  .  .  .  nor  refuse  payment 
.  .  .  but  such  dispute  shall  be  referred 
to  ...  who  shall  decide  whether  any,  or 
what,  allowance  shall  be  made;  the  decision 
shall  be  final  and  binding  .  .  .  and  may  be 
made  a  rule  of  Court." 

Held— (1)   that  a  valid  award  was  a  con- 
dition   precedent    to    the    enforcement    of    a 
ud  umpire  |  claim  under  the  warranty,   and 

(2)  that,    under   the  circumstances   of  the 
particular    case,    the    defendants    were    not 
estopped  from  alleging  that  an  award  relied 
on  by  the  plaintiffs  was  an  invalid  one. 
Gregg  v.  Eraser,  [1906]  2  Ir.  R.  545— C.  A. 


12.  Enforcement  —  Summons  —  Service  out 
of  Jurisdiction.]— A  summons  to  enforce  an 
award  under  sect.  12  of  the  Arbitration  Act, 
1889,  cannot  be  served  on  a  foreigner  residing 
out  of  the  jurisdiction. 

Rasch  &  Co.  V.  Wulfert,  [1904]  1  K.  B.  118; 

[  73  L.  J.  K.  B.  20;  89  L.  T.  493;  52  W.  E. 

145-C.  A. 

13.  Enforcement— Order  giving  leave  to 
Enforce— Right  to  nevertheless  bring  Actio7i 
—Arbitration  Act,  1889  (52  &  53  Vict.  c.  49), 
s.  12.]— A  person  who  has  obtained  an  Order 
giving  leave  to  enforce  an  award  under  sect. 
12  of  the  Arbitration  Act,  1889,  is  not  there- 
by precluded  from  bringing  an  action  on  the 


to  show  that  in  the  opinion  of  persons  in  the 
same  profession  the  charges  made  by  the 
arbitrator  are,  for  a  person  in  his  position, 
fair,  to  disregard  that  evidence  and  to  re- 
duce the  remuneration  to  such  an  amount 
as  is  in  his  opinion  fair. 
Mason,  Ld.  v.  Lovatt,  (1907)  23  T.  L.  R. 
[486-C.  A. 

10.  Rcmuncnition  —  Scale  of  Umpire's 
Charges— Taxation— Revieiv  of  Taxation.]  — 
'I'lie  value  of  certain  land  taken  by  a  ruial 
district  council  was  determined  by  two 
arbitrations.  The  umpire  charged  a  fee  for 
the  award  which  varied  with  the  amount 
awarded,  being  2\  per  cent,  on  i;l,000,  1|  cent, 
above  that  amount.  The  council  were  wil- 
ling to  pay  these  fees,  but  on  taxation  a 
taxing  master  refused  to  allow  a  scale  fee, 
holding  that  five  guineas  was  enough  in  each 
case. 

Hkld— on  review  of  taxation,  that  a  scale 

Ice  not  being  in  accordance  with  the  practice 

ot  (he  office  could  not  be  allowed. 

In    rk    .James    &    Sons,    [1903]    W.    N.    99— 

[Kekewich,  J. 

'     H.  AWAKD. 

11.  Cundilioa      Precedent      to      Action  — 


China    Steam    Navigation    Co.,    Ld.    v.    Van 
[Laun,  (1905)  22  T.  L.  R.  26-Bigham,  J. 

And    .tee     BANKRUPTCY     AND     Insol- 
vency, 4"). 

14.  Extension  of  Time  for  ]\Iaking — 
Arbitration  Act,  1889  (52  &  53  Vict.  c.  49),  ss. 
9,  2i— Public  Health  Act,  1875  (38  &  39  Vict, 
c.  55),  s.  180,  sub-s.  (9).]-By  the  Public 
Health  Act,  1875,  s.  180,  sub-s.  (9),  "  The  time 
for  making  an  award  by  arbitrators  under 
this  Act  shall  not  in  any  case  be  extended 
beyond  the  period  of  two  months  from  the 
date  of  the  submission,  and  the  time  for 
making  an  award  by  an  umpire  under  (his 
Act  shall  not  in  any  case  be  extended  beyond 
the  period  of  (wo  mon(hs  from  the  date  of 
th"  rcfei-ence  of  the  matters  to  him." 

By  the  Arbitration  Act,  1889,  s.  9,  "The 
time  for  making  an  award  may  from  time 
to  time  be  enlarged  by  order  of  the  Court 
or  a  Judge,  whether  (he  time  for  making  the 
award   has  expired  or   not." 

Hei.d- that  tlie  Court  has  power,  under 
sect.  9  of  (he  Arbitration  Act,  1889,  to  en- 
large the  time  for  making  an  award,  under 
(hg  Public  HeaKh  Act,  1875,  at  any  time, 
and  (hat  sect.  9  of  the  Arbitration  Act,  1889, 
is  not  inconsistent  wi(h  sect.  180,  sub-s.  ''9), 
of  the  Public  Health  Act,  1875. 
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Award — Continued. 

In  re  Mackenzie  and  Ascot  Gas  Co.,  ([1886] 
17  Q.  B.  D.  114;  55  L.  J.  Q.  B.  309;  34  W.  R. 
487— Div.   Ct.)  overruled. 

IVarburtan    v.     Haslingdcn    Local    Board 

((1879)  48  L.  J.  Q.  B.  451)  approved. 

Knowles  &  Sons,  Ltd.  v.  Bolton  Corporation, 

[1900]  2  Q.  B.  253;  69  L.  J.   Q.  B.  481;  48 

W.  R.  433;  82  L.  T.  229;  16  T.  L,  E.  283- 

C.  A. 

15.  Form— Award  of  lump  Sum— Matters 
not  within  Arbitrator's  Jurisdiction  — 
Evidence— Form  of  Award.'] — If  a  lump  sum 
be  awarded  by  an  arbitrator,  and  it  appears 
on  (he  face  of  the  award  or  be  proved  by 
extrinsic  evidence  that  in  arriving  at  the 
lump  sum  matters  were  taken  into  account 
which  the  arbitrator  had  no  jurisdiction  to 
consider,   the  award   is  bad. 

An  award  is  not  bad  because  the  possibility 
that  matters  not  within  the  jurisdiction  of 
an  arbitrator  may  have  been  taken  into 
account  is  not  in  terms  excluded  on  the  face 
of  the  award. 

In  inferior  Courts  the  maxim  "omnia 
prwsumuntur  rite  esse  acta "  does  not 
apply  to  give  jurisdiction.  That  rule  is  ap- 
plicable to  the  award  of  an  arbitrator  where 
no  jurisdiction  is  shown  to  make  the  award, 
but  where  there  is  jurisdiction  to  make  an 
award,  and  the  question  is  only  of  a  possible 
excess  of  jurisdiction,  it  has  no  application. 
In  such  a  case  the  award  can  only  be  im- 
peached by  showing  that  the  arbitrator  did 
in  fact  exceed  his  jurisdiction. 

It  may  be  necessary  for  an  arbitrator  to 
take  evidence  in  order  to  ascertain  whether 
a  matter  is  within  his  jurisdiction  or  not, 
and  where  the  claims  referred  are  so  mixed 
up  together  as  it  is  impossible  to  say  that 
such  evidence  may  not  be  received. 

If  the  Court  is  satisfied  that  the  award  is 
one    which    the    arbitrators    can    properly 
make,  they  should  give  effect  to  it,  notwith- 
standing any   defects   in   form. 
Fai.kingham    v.    Victorian    Railways    Commis- 

[siONERS,  [1900]  A.  C.  453 ;  69  L.  J.  P.  C.  89 ; 
82  L.  T.  506-P.  C. 

16.  Form— Fees  of  Arbitrators  and  Um- 
pire—Ought each  to  be  Stated  Separately  in 
Award— Arbitration  Act,  1889  (52  &  53  Vict. 
c.  49),  s.  2,  Sched.  J.]— In  making  his  award, 
an  umpire  ought  to  specify  separately  the 
sum  which  he  himself  charges  for  his  ser- 
vices, the  sums  similarly  charged  by  the 
arbitrators,  and  the  costs  of  the  actual 
award. 

In  re  Gilbert  &  Wright,  (1904)  68  J.  P.  143; 
[20  T.  L.  R.  164-Div.  Ct. 

17.  Mistake— Bemitting— Mistake  of  Arbi- 
trator—Omission of  Award  as  to  Costs 
—Arbitration  Act,  1889  (52  &  53  Vict, 
p.  49),  ss.  2,  10  (1),  and  Sched.  I. 
<i)—TAght  Bailways  Act,  1896  (59  &  60 
Vict.  c.  48),  ss.  12,  13.]— A  railway  com- 
pany, acting  under  an  Order  made  under 
the  Light  Railways  Act,  1896,  and  incorpo- 


rating the  Lands  Clauses  Acts,  gave  to  the 
claimants  notice  to  treat  for  certain  land. 
The  question  of  compensation  was  referred 
to  a  single  arbitrator  under  the  Light  Rail- 
ways Act,  1896,  sect.  13  of  which  provides 
that  the  provisions  of  the  Arbitration  Act, 
1889,  are  to  apply  to  arbitrations  under  that 
section  in  lieu  of  the  provisions  of  the  Lands 
Clauses  Acts.  Under  the  Arbitration  Act, 
1889,  the  costs  of  a  reference  and  award  are 
in  the  discretion  of  the  arbitrator.  The 
arbitrator  awarded  compensation  to  the 
claimants,  but  his  award  was  silent  as  to 
costs.  The  claimants  applied  to  the  Court  to 
remit  the  award  to  the  arbitrator  on  the 
ground  that  by  mistake  he  had  omitted  to 
deal  with  the  costs.  In  support  of  the 
application  the  arbitrator  swore  an  aflBdavit, 
in  which  he  stated  that  the  reason  why  he 
had  made  no  award  as  to  the  costs  was  be- 
cause he  was  under  the  impression  that  the 
arbitration  was  under  the  Landn  clauses 
Consolidation  Act,  1845,  under  which  the 
costs  would  follow  the  event,  and  that  but 
for  his  having  been  under  that  impression 
he  would  have  awarded  the  claimants  their 
costs. 

Held— that  as  the  mistake  was  merely  one 
of  omission,  and  as  the  arbitrator  did  not 
seek  to  impeach  his  award  upon  any  matter 
upon  which  he  had  adjudicated,  the  award 
ought  to  be  remitted  to  the  arbitrator  for 
him  to  deal  with  the  question  of  costs. 

Greenwood  d-  Co.  v.  Brownhill  d-  Co.  ((1881) 
44  L.  T.  47)  and  Allen  v.  Greenslade  ((1873) 
33  L.  T.  567)  discussed. 
In  re  Baxters  &  Midland  Ry.  Co.,   (1906)  70 

[J.  P.  445;  95  L.  T.  20;  22  T.  L.  R.  616-C.A. 

18.  Taking  Up  —  Arbitrator  Appointed 
under  Protest— Duty  to  take  up  Award- 
Lands  Clauses  Consolidation  Act,  1845  (8  &  9 
Vict.  c.  18),  s.  35.]— Although  a  railway  com- 
pany joined  in  an  arbitration  under  pro- 
test, they  may  be  compelled  by  mandamus 
to  take  up  the  award. 

Decision  of  the  Court  of  Appeal   ([1899]  1 
Q.  B.  921 ;  68  L.  J.  Q.  B.  685)  affirmed. 
London      &      North- Western      Railway     v. 

[Walker,   [1900]   A.   C.  109;  69  L.  J.   Q.  B. 

367;  64  J.  P.  483;  48  ^Y.  R.  384;  82  L.  T. 
93;  16  T.  L.  R.  194-H.  L.  (E.) 

19.  Validity— Atrard  regular  on  the  Face 
of  it— Presumption.']— By  an  agreement  a 
dispute  was  to  be  submitted  to  arbitration 
"  on  the  basis  of  the  Riga  usance."  In  an 
action  upon  the  award  the  arbitrator  ad- 
mitted that  he  had  not  the  agreement  before 
him,  had  never  heard  of  the  "  Riga  usance," 
and  consequently  paid  no  regard  to  it. 

Held— that  the  award,  being  upon  the  face 
of  it  regular,  must  be  presumed  to  have  been 
properly  made. 

Bland  v.  Russian  Bank,   (1906)  11  Com.  Cas. 
[71— Bigham,  J. 

20.  Validity  —  Excess     of     Jurisdiction 
Matter  included  in  Award  not  submitted  t(> 
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Award— Ci'/j;'  in  ued. 

Arhiirator— Action  on  Award.']— To  make  an 
arbitrator's  decision  binding  the  arbitrator 
is  bound  to  exercise  the  jurisdiction  given 
to  him  by  the  agreement  to  refer,  and  that 
only.  If  he  exceeds  his  jurisdiction  and 
awards  something  in  respect  of  a  matter 
which  was  not  leferred  to  him,  the  award 
is  bad,  unless  the  bad  part  is  separable. 

Where  an  award  gave  the  plaintiff  half 
the  value  of  racing  stakes  and  that  was  a 
matter  clearly  not  submitted  to  the  decision 
of  the  arbitrator. 

Held— that  there  was  no  award,  there  being 
an  excess  of  jurisdiction. 
Pedler   v.   Hardy,    (1902)   18   T.   L.   E.   591— 
[Channell,  J. 

21.  Validity — Setting  Aside — Error  of  Law 
—Error  Apparent  on  Face  of  Award.] — 
Where  an  arbitrator  has  gone  wrong  in  a 
point  of  law,  and  his  error  in  law  appears 
on  the  face  of  the  award,  it  is  good  ground 
for  setting  it  aside. 

Landacer    v.    Asser,     (1905)   53   W.   R.  53-1.— 
[Div.  Ct. 

22.  Validity— Umpire  functus  officio— Be- 
mitting  Matters  Referred — Arbitration  Act, 
1889  (52  &  53  Vict.  c.  49),  s.  lO.]— Where  it 
was  not  suggested  that  an  umpire  was  not 
impartial,  or  that  he  was  not  properly 
chosen,  but  the  only  suggestion  was  that  by 
carelessness  or  by  not  having  the  actual  sub- 
mission before  him,  he  made  out  a  docu- 
ment as  and  for  his  award  which  could  be 
of  no  good  to  the  parties. 

Held— that  the  umpire  was  functus  officio 
and  could  not  of  his  own  authority  remedy 
anv  mistake,  and  that  the  Court  would 
wisely  exercise  its  discretion  in  remitting 
the  case  to  the  umpire  under  sect.  10  of  the 
Arbitration   Act,   1889. 

In  RE  Stringer  &  Riley   Brothers,    [1901]   1 
[Q.   B.   105;   70   L.   J.   Q.   B.   19;   49   W.   R. 
Ill— Div.  Ct. 
And  see  I'RACTlCE  and   rKOCEDURE. 


III.  COSTS. 

23.  Costs  in  Discretion  of  Arbitrator- 
Award  not  I'rovidinq  for  Costs— Arbitration 
Act,  1889  (52  &  53  Vict.  c.  49),  ss.  4,  14,  15 
(2).]— Where  an  action  is  stayed  and  an 
arbitration  directed  by  the  Court  at  the 
requ.3st  of  the  parties,  if  the  arbitrator  does 
not  pi-ovide  for  costs  left  to  his  discretion, 
the  award  must  be  referred  back  for  him 
to  deal  with  them.  It  is  only  when  a  mat- 
ter is  referred  by  the  Court  under  sect.  14 
of  the  Aibitration  Act,  1889,  that  such  costs 
follow  the  event  under  sect.  15  (2). 
Warburg  &  Co.  v.  M'Kerrow  &  Co.,  (1904)  90 

[L.  T.  C44- Walton.  J. 

24.  Costs    of    licferencc    in    Discretion    of 
Arbitrator— Award  for  Less  than  £bO—IIigh 


Court  Scale— Arbitration  Act,  1889  (52  &  53 
Vict.  c.  49),  ss.  14,  15;  Ord.  G5,  r.  12.]— Where 
an  action  of  contract  is  referred  to  arbitra 
tion,  whether  compulsorily  or  by  consent, 
upon  the  terms  that  the  costs  of  the  action 
shall  abide  the  event  of  the  award,  and  the 
costs  of  the  reference  and  aAvard  shall  be 
in  the  discretion  of  the  arbitrator,  if  the 
arbitrator  awards  the  plaintiff  a  sum  less 
than  .£50,  and  orders  that  the  defendant 
shall  pay  the  plaintiff's  costs  of  the  reference 
and  award,  such  costs  may  be  taxed  on  the 
High  Court  scale,  although  by  virtue  of  Ord. 
G5,  r.  12,  the  plaintiff's  costs  of  the  action 
can  only  be  taxed  on  the  County  Court  scale. 

Moore  v.  Watson  ((18G7),  L.  R.  2  C.  P.  314; 
36  L.  J.  C.   P.  122;  15  W.   R.  429;  15  L.   T. 
(n.s.)  662)  overruled. 
Street  v.  Street,  [1900]  2  Q.  B.  57;  69  L.  J. 

[Q.  B.  574;  48  W.  R.  450;  82  L.  T.  648;  16 
[T.  L.  R.  307-C.  A. 

25.  Costs  of  Arvard-Payment  by  Party 
not  Chargeable  of  Costs  of  Umpire's  Solici- 
tor in  Order  to  Take  up  Award — Application 
to  Tax  Bill  of  Costs  of  Umpire's  Solicitor 
— "  Special  Circumstances  " — Solicitors  Act, 
1843  (6  &  7  Vict.  c.  73),  ss.  38,  41.]— There  was 
an  arbitration  between  a  company  and  an 
owner  of  land  taken  compulsorily  vinder  the 
Lands  Clauses  Act.  The  arbitrators  differed 
and  the  umpire  made  his  award,  which 
directed  that  the  company  should  pay  to 
the  landowner  his  costs  of  the  reference, 
and  that  the  company  should  pay  the  costs 
of  the  award.  In  order  to  lake  the  award 
up  the  company  had  to  pay  the  fee  de- 
manded by  the  umpire,  including  the  costs 
of  the  umpire's  solicitor.  Having  made  this 
payment,  the  company  made  application  for 
the  taxation  of  the  bill  of  costs  of  the 
umpire's  solicitor  under  sect.  38  of  the  Soli- 
citors  Act,    1843. 

Held— (1)  that  it  was  a  proper  application 
as  the  company,  though  not  chargeable  with 
the  bill,  had  paid  it;  (2)  that  there  were 
special  circumstances  to  justify  the  order 
for  taxation,  as  the  company  made  the  pay- 
ment to  the  umpire  at  the  time  when  it 
was  not  known  what  the  provisions  of  the 
award  would  be,  and  (3)  that  the  taxation 
should  take  place  in  the  Chancery  Division. 

In  re  Collyer-Bristow  &  Co.,  [1901]  2  K.  B. 

[839;   70   L.   J.    K.    B.   941;   50   W.   R.   4;   85 

L.  T.  208;  17  T.  L.  R.  741— C.  A. 

26.  No  Airard  as  to  Co:iis  by  Arbitrator- 
Costs  follow  KrcTit.]— Where  an  arbitrator 
makes  no  order  as  to  costs,  the  costs  will 
follow  the  event. 

Carr     Brothers     v.     Dougherty      (1898)     67 

[L.    J.     Q.     B.    371;     14    T.     L.     R.    237— 

Phillimore,   J. 

27.  Taxation  —  Jurisdiction  to  Jicvieu — 
Ayrrrinrut  to  Purchase  Gas  }\'orks—Pur- 
chasi-rs  to  "Pay  all  the  Costs,  Charges,  and 
Expenses  .  .  .  to    be    taxed  " — Solicitor    a7ni 
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Coats— Contl/mcd. 

Client  Costs.] — By  an  agreetxiGiit  a  gas  com- 
pany agreed  to  sell  their  undertaking  to  an 
urban  district  council  at  a  price  to  be  fixed 
by  arbitration.  This  agreement  was  set  out 
in  the  schedule  to  a  private  Act  of  Parlia- 
ment, and  was  thereby  confirmed.  By  clause 
7  of  the  agreement  it  was  provided  that 
"  the  council  shall  pay  all  the  costs,  charges, 
and  expenses  of  the  company  preliminary 
and  incidental  to  the  negotiation  for  the 
sale,  and  the  preparation  and  execution  of 
this  agreement  and  the  said  arbitration, 
the  same  to  be  taxed  in  case  the  parties 
differ."  The  agreement  was  to  be  deemed 
a  submission  to  tAvo  arbitrators  within  the 
meaning  of  the  Arbitration  Act,  1889. 

Held — that  the  gas  company  was  to  come 
out  of  the  business  scatheless,  except  so  far 
as  it  had  indulged  in  luxuries  of  costs,  and 
that  the  nearest  Avay  to  arrive  at  that  re- 
sult was  to  have  a  taxation  as  between  soli- 
citor and  client. 

Held  also— that  the  Court  had  jurisdic- 
tion to  review  the  taxation  of  the  master, 
who  had  given  not  costs  as  between  party 
and  party,  but  something  less  than  solicitor 
and  client  costs. 


arbitrator 
sect.  19. 


to    state    a    special    case    under 


Malveen  IJrban  District  Council  v. 
[Link  Gas  Co.,   (1901)  83  L. 


IV.  SPECIAL   CASE. 


Malvern 

T.  326— 

C.  A. 


28.  Discretion  of  Court  to  Order— Contract 
to  Construct  Railway— Arbitration  Clause- 
Point  of  Law— Arbitration  Act,  1889  (52  &  53 
Vict.  c.  49),  s.  19.]— A  contractor  agreed  to 
construct  a  railway  for  a  lump  sum.  The 
contract  contained  a  submission  to  arbitra- 
tion which  was  in  the  widest  possible  terms, 
and  provided  that  all  questions  and  dis- 
putes arising  as  to  the  meaning  of  the 
specifications  or  drawings,  or  as  to  the 
interpretation,  meaning,  or  effect  of  the  con- 
tract, or  as  to  any  matter  or  thing  whatever 
connected  with  or  arising  out  of  the  contract, 
or  incidental  thereto,  or  not  thereby  pro- 
vided for,  should  be  referred  to  the  consult- 
ing engineer,  whose  decision  should  be  con- 
clusive. By  a  clause  of  the  specification  it 
was  provided  that  the  contractor  should 
"satisfy  himself  of  the  nature  of  the  soil, 
of  the  general  form  of  the  ground,  and  of 
the  quantity  of  materials  to  be  excavated," 
etc. 

While  constructing  the  railway,  the  con- 
tractor came  across  rock,  which  caused  a 
large  additional  expense,  and  the  question 
arose  whether  that  additional  expense  ought 
to  fall  upon  the  contractor. 

Held— that  this  was  one  of  the  very  cases  I  ^'-Hon.l—A  condition  precedent  to  the 
in  respect  of  which  sect.  19  of  the  Arbitra-  |  invocation  of  the  arbitrator,  on  whatever 
tion  Act,  1889,  was  passed,-  in  order  to  enable  |  grounds,  is  that  a  difference  between  the 
the  parties  to  bring  the  question  before  the  j  psti'ties  should  have  arisen. 
Court.  If  the  Court  is  satisfied  that  there  Decision  of  the  Court  of  Appeal  ([1898]  2 
is  a  real  point  of  law.  and  that  the  i  Q-  B.  7;  67  L.  J.  Q.  B.  681;  78  L.  T.  575;  14 
arbitrator  js  not  specially  qualified  to  decide  'T.  L.  E.  362)  reversed, 
that     point,     the     Court     will     order     the  j  London     &     North     Western     Railway    and 


Re  An  Arbitration  between  Nuttall  and  The 

[Lynton  &  Barnstaple  Railway  Co.,    (1900) 

82  L.  T.  17—  C.  A. 

29.  Poitcr  of  Arbitrator  to  State  Case- 
Decision  "to  be  Final"— Bristol  Corporation 
Act,  1904  (4  Edw.  7,  c.  ccxxiii.).]— By  the 
Bristol  Corporation  Act,  1904,  sect.  53  (12), 
it  was  provided  that  "  any  dispute  or  differ- 
ence arising  between  the  Corporation  and 
any  person  or  persons  who  are  or  may  be 
interested  in  the  provisions  of  this  section 
as  to  the  proper  construction  of  such  pro- 
visions or  as  to  the  carrying  out  of  the 
matters  dealt  with  in  this  section  or  in  any- 
wise in  connection  therewith  shall  be  re- 
ferred to  the  decision  of  A.  M.,  one  of  His 
Majesty's  Counsel,  or  such  other  fit  person 
as  shall  be  mutually  agreed  upon,  whose 
decision  shall  be  final." 

Held— that  the  section  constituted  a  refer- 
ence to  arbitration,  and  that  therefore  the 
arbitrator  had  power  under  sects.  7  (b)  and 
24  of  the  Arbitration  Act,  1889,  to  state  a 
special  case  for  the  opinion  of  the  High 
Court,  and  that  the  words  "  whose,  decision 
shall  be  final  "  did  not  deprive  the  arbitrator 
of  that  power. 

In    re    Carpenter    &    Bristol    Corporation, 

[(1907)  76  L.  J.  K.  B.  1145;  71  J.  P.  417;  97 

L.  T.  461;  23  T.  L.  E.  654— C.  A. 

30.  Statement  of  Special  Case— Application 
after  Award— Remitting  for  Reconsideration 
—Mistake  of  Law— Arbitration  Act,  1889  (52 
&  53  Vict.  c.  49),  ss.  10  and  19.]— An  arbitrator 
cannot  be  directed  by  the  Court  or  a  Judge 
to  state  a  special  case  for  the  opinion  of  the 
Court,  under  sect.  10  of  the  Arbitration  Act, 
1889,  when  no  request  or  application  to  state 
a  case  has  been  made  before  the  award  has 
been  made  and  the  arbitration  concluded. 

An  award  will  not  be  remitted  for  the  con- 
sideration of  an  arbitrator  upon  the  sole 
ground  that  the  arbitrator  has  made  a  mis- 
take in  law. 

Quaere,    whether    an    agreement,    that   the 
parties  to  an  arbitration  will  not  ask  that 
a  special  case  shall  be  stated  for  the  opinion 
of  the  Court,  is  valid. 
I^e   Montgomery,   Jones,   &   Co.,   and   Lieben- 

[thal  &  Co.,  ri898]  1  Q.  B.  487;  67  L.  J.  Q.  B. 

313;  78  L.  T.  211;  14  T.  L.  K.  201;  46  W.  K. 
292-C.  A. 


V.  SUBMISSION   TO   ARBITRATION. 

(a)  Effect  of. 
31.  Condition   Precedent— Difference  before 


31.  Ci 

Action. 
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Submission  to  ArhitT&tion—CoHtimu'd. 

[Great  Western  Joint  Railway  Cos.  v. 
Biu.iNGTON,  [1899]  A.  C.  79;  68  L.  J.  Q.  B. 
1G2;  79  L.  T.  503;  15  T.  L.  K.  97-H.  L.  (E.) 

32.  Jurisdiction  of  Court  to  stay  Action- 
Arbitration  Act,  1889  (52  &  53  Vict.  c.  49),  s. 
4.]— Shipowners  brought  an  action  against 
charterers  on  a  charter-party,  which  con- 
tained a  clause  that  disputes  should  be  re- 
ferred to  three  arbitrators,  one  to  be  ap- 
pointed by  the  shipowner  and  one  by  the 
charterers,  and  the  arbitrators  so  appointed 
were  to  appoint  the  third. 

Held— that  the  case  came  within  sect.  4 
of  the  Arbitration  Act,  and  that  the  action 
should  be  stayed,  the  applicants  being 
ready  and  willing  to  appoint  an  arbitrator. 

Manchester  Ship  Canal  Co.  v.  S.  Pearson  &. 

[Son,  Ld.,  [1900]  2  Q.  B.  606;  69  L.  J.  Q.  B. 

852;  48  W.  K.  689;  83  L.  T.  45-C.  A. 


33.  Limitation  Act,  1623  (21  Jas.  1,  c.  16),  s. 
3.]— Parties  to  a  submission  are  not  pre- 
cluded from  raising  the  defence  of  the 
Statute  of  Limitations  unless  an  express  pro- 
vision to  that  effect  is  drawn  up  and  em- 
bodied in  the  submission,  or  there  is  con- 
cealed fraud. 

In  re  An  Arbitration  between  the  Astley  & 

[Tyldesley  Coal  Co.  and  the  Tyldesley  Coal 

Co.,    (1899)   68  L.   J.   Q.   B.   252;   80   L.   T. 

116;  15  T.  L.  R.  154-Div.  Ct. 


34.  Contract  for  Service  —  Arbitration 
Clause— Action  for  Wrongful  Dismissal- 
Stay  of  Proceedings — Arbitration  Act,  1889 
(52  &  53  Vict.  c.  49),  s.  4.]— The  defendants 
and  the  plaintiff  entered  into  a  contract  by 
which  the  plaintiff  was  to  act  as  their  agent 
for  the  sale  of  maize  and  other  things,  ex- 
cept barley,  and  he  agreed  to  act  as  such 
agent,  and  they  agreed  to  employ  him  for 
seven  years  at  a  certain  remuneration.  Dis- 
putes arose,  and  those  disputes  were  referred 
to  arbitration.  His  employers  were  not 
satisfied  with  his  conduct,  and  the  result  of 
the  dispute  was  an  award  adverse  to  him. 
By  the  contract  there  was  a  clause  referring 
any  dispute  to  arbitration,  in  accordance 
with  the  arbitration  clauses  and  the  rules 
and  byelaws  of  the  Liverpool  Corn  Trade 
Association,  Ld.  By  clause  17  of  those  bye- 
laws  "  All  disputes  arising  out  of  the 
transactions  connected  with  the  trade,  ex- 
cept such  as  arise  out  of  business  of  the 
(Mearing  House,  shall  be  referred  to  two 
arbitrators."  The  plaintiff  brought  an  action 
for  wrongful  dismissal  against  the  defen- 
dants. 

Held— that  the  action  for  wrongful  dis- 
missal was  a  "dispute,"  and  involved  a  dis- 
pute  arising  in  connection  with  the  contract 
for  service,  and  came  within  its  arbitration 
clause,  and  that  the  action  must  be  stayed 
under  sect.  4  of  the  Arbitration  Act,  1889. 

RenshaiD    v.    Queen    Anne    Mansions   Co. 


([1897]   1  Q.   B.   662;  66  L.  J.  Q.   B.  496;  45 
W.  R.  487;  76  L.  T.  611-C.  A.)  followed. 

Davis   v.   Starr    ((1889)   41   Ch.   D.   242;   58 
L.  J.  Ch.  808;  37  W.  R.  481;  60  L.  T.  797- 
C.    A.)    explained. 
Parry  v.  Liverpool  Malt  Co.,  [1900]  1  Q.  B. 

[339;  69  L.  J.  Q.  B.  161;  81  L.  T,  621-C.  A. 

35.  Scope  of  Reference  —  Partnership 
Agreement— Disputes  "  in  any  way  relating 
thereto  "-Proposed  Addition  to  Business.] 
—A.  and  his  sons  agreed  to  carry  on  "  a 
joint  business  as  watchmakers  and  jewel- 
lers." The  contract  provided  inter  alia  that 
A.  should  have  "  entire  and  uncontrolled 
oversight  of  the  business  and  all  its  con- 
cerns," that  none  of  the  partners  should 
engage  in  any  other  business,  &c.,  without 
the  consent  of  the  others,  and  that  any  dis- 
putes "in  any  Avay  relating  hereto"  should 
be  referred  to  arbitration.  The  sons  desired 
to  add  to  the  business  that  of  opticians  and 
sight-testers. 

Held— that  there  must  be  a  reference  as  to 
whether  the  proposed  new  business  fell 
within  the  business  contemplated  by  the 
contract,  and  as  to  whether  A.  was  entitled 
to  veto  it. 
MuiR  V.  MuiR,  (1906)  8  F.  365-Ct.  of  Sess. 

36.  Staying  Proceedings— Effect  of  Condi- 
tion to  "  Submit  all  disputes  "  to  a  Foreign 
Court.]- The  Budapest  office  of  an  English 
insurance  company  issued  a  policy  on  the 
life  of  a  Hungarian,  the  premiums  and  in- 
surance money  being  payable  at  Budapest. 
There  was  a  condition  (in  French)  "  ex- 
pressly agreeing  to  submit  disputes  to  the 
Courts  of  Budapest."  An  action  having 
been  brought  upon  the  policy  in  England, 

Held— that  it  must  be  stayed,  for  both 
parties  had  by  the  condition  placed  the 
foreign  Court  in  the  position  of  an  arbitrator 
to  settle  their  disputes. 

Austrian-Lloyd    Steamship    Co.     v.    Gresham 

[Life     Assurance     Society,     Ld.,     [1903]     1 

K.  B.  249;  72  L.  J.  K.  B.  211;  51  W.  R.  402; 

88  L.  T.  6;  19  T.  L.  R.  155-C.  A. 

37.  Staying  Proceedings  —  Submission  to 
Arbitration— Railway  Passengers'  Assurarjcc 
Company's  Acts,  1864  and  1892  (27  &  28  Vict. 
c.  cxxv.)  and  (55  &  56  Vict.  c.  \in.)—Arbitra- 
tion  Act,  1889  (52  &  53  Vict.  c.  49),  s.  4.]-H. 
was  the  holder  of  an  accident  policy  issued 
under  the  Railway  Passengers'  Assurance 
Company's  Act,  1864,  ss.  3,  16,  and  33  of 
which  provided  for  disputes  being  referred 
to  arbitration,  and  also  empowered  a  judge 
to  stay  proceedings  if  an  action  was  com- 
menced against  the  Company  in  respect  of 
matters  thus  required  to  be  referred.  The 
policy  itself  contained  a  condition  that  any 
questions  arising  under  it  should,  if  either 
party  desired,  be  referred  to  arbitration  in 
the  manner  specified  in  the  Act. 

A  consolidating  Act  of  1892  repealed  the 
earlier  Act,  but  all  contracts  in  force  at  the 
date  were  to  remain  valid  and  effectual. 


83 


ARBITRATION. 


84 


Submission  to  Arbitration— C(»«r/«?/crZ. 

H.  was  killed  in  an  accident,  and  his  widow 
named  an  arbitrator.  On  the  Company  ob- 
jecting to  the  person  named,  she  commenced 
an  action. 

Held— that  there  was  a  subsisting  sub- 
mission to  arbitration  to  which  sect.  4  of  the 
Arbitration  Act,  1889,  applied;  and  that  on 
the  Company's  application  there  was  juris- 
diction under  that  section  to  make  an  order 
staying  the  action. 

HoDSON  V.  Railway  Passengers'  Assuhance  Co., 

[1904]   2  K.  B.  833;  73  L.  J.   K.   B.   1001— 

C.  A. 
(b)  Pleading  as  Defence  to  Action. 

38.  Arbitration  Clause— Contract  for  the 
Execution  of  Works  containing  Arbitration 
Clause— Motion  to  stay  the  Action  on  the 
ground  that  the  Matters  in  Dispute  came 
within  the  Arbitration  Clause— Grounds  on 

which  Court  will  not  stay  the  Action.]— On  a  ,  „  ,•       • 

motion  to  stay  an  action,  on  the  ground  that  |  \}^^  Courts,  objection  to  the  jurisdiction  may 
the  matters  in  dispute  came  within  a  clause  '  ^^  *'l*^^^  °^  appeal,  even  though  it  was  not 
in    a    contract    for   the    execution    of    works    Pleaded  or  raised  in  the  Court  below, 
agreeing  to  refer  matters  in  dispute,  arising    -\orwich   Corporation   v.    Norwich   Electric 
in  the  settlement  of  the  accounts,  to  arbitra- 1      [Tramwai^  Co.,  Ld.^  [190G]  2  K.  B.  119;  75 
tion,   the   construction   of  the   clause   is   for 
the    Court.       The   Court   will   not   stay   the  j 
action  where  it  is  of  opinion  :  —  (l)  That  the 


The  corporation  and  certain  traders  sued 
the  company  in  respect  of  a  failure  to 
dredge. 

Held— (1)  that  upon  a  true  construction  of 
the  Acts  the  jurisdiction  of  the  Court  was 
ousted  by  the  first-mentioned  section  so  far 
as  the  corporation  was  concerned;  but  (2) 
that  the  traders  could  maintain  their 
action. 

Decision  of  C.  A.  ([1904]  2  Ch.  123;  73 
L.  J.  Ch.  345;  52  W.  E.  635;  90  L.  T.  557;  20 
T.  L.  R.  371)  reversed  in  part  upon  the 
reasoning  of  Cozens-Hardy,  L.J.,  in  the  C.  A. 
CicnssFiELD  &  Sons,  Ld.,  v.  Manchester  Ship 

[Canal  Co.,  [1905]  A.  C.  421;  74  L.  J.  Ch. 

G37;  69  J.  P.  441;  93  L.  T.  141;  21  T.  L.  R. 
689;  54  W.  E.  172-H.  L.  (E.). 

40.  Statutory  Provision  ousting  Jurisdic- 
tion of  Court— Omission  to  Plead— Effect  of.] 
—Where  there  is  a  statutory  provision  for 
arbitration  which  ousts  the  jurisdiction  of 


L.  J.  K.  B.  636;  70  J.  P.  401;  54  W.  R.  572; 

95  L.   T.   12;  22  T.  L.   R.  553;  4  L.  G.  R. 

1114-C.  A. 

41.  "Step  in  Proceedings  "—Agreement  to 
Arbitrate— Writ  Issued— Joinder  in  Request 
for  Drlirery  of  Pleadings— Arbitration  Act, 
1889  (52  &  53  Vict.  c.  49)  s.  4.]-The  defendant 
in  a  partnership  action  appeared  on  a  sum- 


plaintiff  is  suing  upon  substantial  and  bo7id- 
fide  causes  of  action  rthich  do  not  come 
within  the  clause;  or  (2)  That  there  are 
serious  and  difficult  questions  of  law  in- 
volved in  the  action,  not  proper  to  be  sub- 
mitted to  the  determination  ,)f  an  arbitra- 
tor;  or  (3)  That  a  cause  of  action  based  upon  '"""'^  ^^r  directions,  and  joined  in  a  request 
fraud,  actual  or  constructive,  is  bond  fide  ^'^^'  !^^^  delivery  of  pleadings,  without  sug- 
sued  upon;  or  (4)  That,  in  the  exercise  of  gestin^  that  the  matter  ought  to  be  settled 
its  judicial  discretion,  it  ought  not  to  refer  ^^  arbitration.  The  partnership  deed  con- 
tained an  arbitration  clause. 

Held— that  he  had  "  taken  a  step  in  the 
proceedings"  within  sect.  4  of  the  Arbitra- 
tion Act,  1889,  and  had  lost  his  right  to  a 


Steven     v.     Buncle,      [1902] 


42.  "Step  in  Proceedinc 


W.     N.     44- 
[Eady,   J. 

-Agreement  to 


the  matters  in  dispute  to  arbitration. 

Vairdrey  v.  Simpson   ([1896]   1  Ch.  166;  65 
L.  J.  Ch.  369;  44  W.  R.  123)  followed. 
Workman  r.  Belfast  Harbour  Commissioners, 
[1899]  2  Ir.  R.  243-Q.  B. 

39.  Ouster   of   Jurisdiction   of   Court— Pri- 
vate Act  and  Scheduled  Agreement— Waiver 

—Differences    between    Canal    Company    and     ...  - 

Traders.]— An  arbitration  clause  contained  :  Arbitrate— Writ  Issued— Defendant  attend- 
in  or  confirmed  by  a  private  Act  of  Parlia-  '"^  Summons  for  Directions— Application 
nient  may  completely  oust  the  jurisdiction'^''.''  «  Stay— Arbitration  Act,  1889  (52  &  53 
of  the  ordinary  Courts  either  by  express  Ian-  '  ^"^■*-  (^\'^^\>  f-  4.]— If  a  defendant  attends  on 
guage  or  by  necessary  implication  where  the  ^^^^  plaintiff's  summons  for  directions,  and 
provision  is  intended  for  the  benefit  of  the  acquiesces  in  an  order  for  directions  being 
public  at  large  and  not  merely  for  that  of!  ^^^^  without  asking  for  an  adjournment, 
the  parties  to  the  agreement;  in  such  a  case,  I  \^  ^^^^"^  ^  ^t®P  ^^  ^'^^  proceedings  within 
should  an  action  be  commenced,  no  waiver  *'^*'  meaning  of  sect.  4  of  the  Arbitration 
in  pleading  can  give  the  Court  jurisdiction  ^^**  ^^^^'  ^^'^  ''^  thereby  precludes  himself 
Private  Acts  of  the  Manchester  Ship  Canal  I  ^[°™  subsequently  applying  for  a  stay  of 
Company  imposed  a  duty  on  the  company,  I  .  Proceedings  on  the  ground  that  there 
for  the  protection  of  the  corporation  and  ^^J'^*^^  ^^  agreement  to  refer  differences  to 
-  —  arbitration. 

County     Theatres     and      Hotels,    Ld.      v. 

Knowles   ([1902]  1  K.  B.  480;  86  L.  T.  132— 

C.  A.,  No.  44,  infra)  followed. 

Richardson  v.   Le   Maitre,   [1903]  2  Ch.  222; 

[72     L.     J.     Ch.     799;     88     L.     T.     626- 

[Eady,  J, 


traders  of  Warrington,  to  keep  their  canal 
dredged;  a  section  provided  that  any  dif- 
ference between  the  company  and  the  cor- 
poration should  be  determined  by  an  arbi- 
trator; a  later  section  contained  a  general 
arbitration  clause  as  between  the  company 
and   any  person. 
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Submission  to  Arbitration — C.mtinned. 

43.  "  Step  in  the  Proceedings."— Partner- 
ship—Dissolution—  Motion  for  Beceivcr— 
Cross-motion  to  Refer-"  Taking  other  Steps 
in  the  Proceedings  "—Arbitration  Act,  1889 
(52  &  53  Vict.  c.  49),  s.  4.]— In  an  action  for 
dissolution  of  a  partnership  the  plaintiff  gave 
notice  of  motion  for  a  receiver  and  filed 
affidavits  in  support  of  such  motion.  These 
were  answered  by  the  defendant,  and  when 
such  iiffidtwits  in  answer  had  been  filed, 
defendant  gave  cross-notice  of  motian  to 
refer  to  arbitration. 

On  the  hearing  it  was  objected  by  the 
plaintiff  that  the  motion  to  refer  was  too 
late. 

Held— that  the  filing  of  evidence  by  the 
defendant  was  not  taking  a  step  in  the  pro- 
ceedings within  the  meaning  of  sect.  4  of  the 
Arbitration  Act,  and  that  the  defendant 
consequently  was  entitled  to  move  to  refer  to 
arbitration. 

Ives  V.  Willans  (70  L.  T.  674)  followed. 

Brighton  Marine  Palace  v.  Woodhouse  (68 
L.  T.  669)  distinguished. 
Zalinoff    v.    Hammond,   [1898]    2  Ch.    92;  67 
[L.  J.  Ch.  370;  78  L.  T.  456— Stirling,  J. 

44.  "Step  in  the  Proceedings."— Submis- 
sion—Application  to  stay  Legal  Proceedings 
in  Court— Order  on  Summonses  for  Direc- 
tions—Arbitration Act,  1889  (52  &  53  Vict. 
c.  49),  s.  i.—B.S.C,  Ord.  30  rr.  1,  2.]— An 
action  was  brought  for  a  breach  of  a  written 
contract,  in  which  there  was  an  agreement 
to  refer  all  matters  in  dispute  between  the 
parties.  The  plaintiff  took  out,  under  Order 
30,  a  summons  for  dire2tions,  which  was 
served  upon  the  defendant,  who  attended 
by  his  solicitors  in  chambers  at  the  hearing. 
An  order  was  madu  as  to  several  matters. 
Subsequently,  and  before  delivery  of  de- 
fence, the  defendant  took  out  a  summons 
under  sect.  4  of  the  Arbitration  Act,  1899,  to 
stay  proceedings,  on  the  ground  that  the 
action  was  in  respect  of  a  matter  agieed  to 
be  referred  by  the  contract  between  the 
parties. 

Held- that  the  defendant  might  have  ob- 
jected to  the  making  of  the  order  on  the 
ground  of  the  agreement  to  refer  differences; 
but  as  he  did  not  do  so  he  was  not  in  a  posi- 
tion to  ask  for  a  stay  under  sect.  4  of  the 
Arbitration  Act,  1899,  for  his  acquiescence 
was  a  step  in  the  proceedings  just  as  if  the 
order  had  been  made  on  his  application. 
CoiNTY  Theatres  and  Hotels,  Ld.  v.  Knowles, 

[1902]  1  K.  B.  480;  71  L.  J.  K.  B.  351;  86 
L.   T.   132-C.   A. 

Qc)  Revocation. 

45.  Uuilding  Contract— Submission  of  Dis- 
putes and  Differences  to  Architect— Charges 
of  Fraud  ai/ninst  Architect— Application  to 
lievoke  Submission.}  —  All  disputes  and 
differences  arising  on  a  building  contract 
were  referred  to  the  decision  of  the  archi- 
tect appointed  by  the  building  owners.    The 


builders  issued  a  writ  against  the  architect 
for  damages  for  fraud  and  misrepresenta- 
tion. A  summons  was  taken  out  by  the 
builders  to  revoke  the  submission  to  arbitra- 
ticn.  The  architect  declined  to  admit  the 
charges  made  against  him. 

Held— that  an  application  to  revoke  a  sub- 
mission is  one  to  be  granted  with  great 
caution,  and  that  the  submission  ought  not 
to  be   revoked. 

Belcher  v.   Eoedean   School   Site  and  Build- 
[ings,  Ld..  (1901)  85  L.  T.  469-C.  A. 


ARCHITECT. 

See  Builders,  Engineers  and  Archi- 
tects :  Work  and  Labour. 


ARMORIAL    BEARINGS. 

See  Wills,  267,  270. 


ARMY. 

Sre  Royal  Forces. 


ARRANGEMENT    WITH 
CREDITORS. 

See    Bankruptcy     and    Insolvency, 
64—70. 


ARTICLED    CLERK. 

See  Solicitor. 


ARTICLES     OF     ASSOCIA- 
TION. 

Sec  Companies. 

ARTICLES    OF     PARTNER- 
SHIP. 

See    rARTNKRSHIP. 


ARTIZANS'  DWELLINGS. 

S't)  PiMiLic  Health. 

ASSESSMENT. 

Sec  Kates  and  Rating. 
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ASSIGNMENT     FOR     BENE- 
FIT   OF    CREDITORS. 

See    Bankruptcy    and    Insolvency, 
8,  63—70,  110,  111. 


ASSOCIATIONS. 

See  Building  Societies;  Clubs 
Companies  ;  Friendly  .Societies  ; 
Industrial  Societies  ;  Trade. 


ASYLUMS. 

See  Charities  ;  Local  Government  ; 
Lunatics  ;  Poor  Law  ;  Public 
Health, 


ATTACHMENT    OF    DEBT. 

See  Bankruptcy  and  Insolvency 
County  Courts  ;  Execution 
Practice  and  Procedure. 


ATTACHMENT  OF  PERSON. 

See  Companies  ;  Contempt  of  Court. 


ATTORNEY. 

See     Solicitors.       For     Power     of 
Attorney,  See  Agkncy. 


AUCTIONS   AND 

AUCTIONEERS. 

I.  Auctions 

II.  Auctioneers. 

(«)  Liability       .... 
(Z»)   Generally     .... 
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See   also   Agency  ;    Sale   of    Goods  ; 
Trover  and  Conversion. 

I.  AUCTIONS. 

1.  Auction  after  a  Selling  Race — Horse 
knocked  dotvn  to  one  Biddei — Disputed  Bid- 
Power  of  Stewards  to  Order  a  Re-sale— Rules 
of  Racing.}— At  an  auction  after  a  selling 
race  the  winner  was  knocked  down  to  the 
plaintiff;  another  bidder  protested  that  he 
bad  bid  the  same  amount,  and  this  was 
proved  to  be  in  fact  the  case.  The  auctioneer 
thereupon  reported  the  matter  to  the 
stewards  of  the  meeting,  who  ordered  a  re- 
sale, and  at  such  re-sale  the  horse  was  sold 
to  a  third  person  at  a  much  higher  figure. 
The      plaintifi      brought      an      action      for 


damages,  alleging  that  tlie  horse  became  his 
property  at  the  time  of  the  first  sale.  It  was 
admitted  that  the  parties  were  bound  by  the 
"  Eules  of  Eacing,"  of  which  No.  10  gives 
the  stewards  power  to  "  regulate  and  con- 
trol the  conduct  of  all  officials,"  and  No.  12 
gives  them  pov/^er  to  "  determine  all  ques- 
tions arising  in  connection  with  racing  at 
the  meeting." 

Held— that  the  plaintifi  could  not  recover, 
for  Kule  12  covered  the  case,  and  empowered 
the  stewards  to  act  as  they  did;  and  (semble) 
Kule  10  also  justified  them  in  ordering  a  re- 
sale. 


Clark  v.  Randall 


Others.  (1903)  19  T.  L.  R. 
[497-C.  A. 


2.  Deposit— Cash— Offer  of  Cheque  for— 
Custom  as  to  Payment— Statute  of  Frauds 
(29  Chas.  2,  c.  3),  s.  4.]— A  vendor  who  offers 
property  for  sale  by  auction  on  the  terms  of 
priTited  conditions  can  be  made  liable  to  a 
member  of  the  public  who  accepts  the  offer 
if  those  conditions  be  violated,  and  who, 
being  the  highest  bidder,  is  not  allowed  to 
sign  the  written  contract;  and  it  is  no 
defence  to  an  action  to  enforce  such  a 
liability  that  there  is  no  contiact  in  writing 
signed  by  the  vendors. 

Wnrlow  V.  Harrison,  ((1858)  1  E.  &  E.  295; 
8  W.  R.  95;  29  L.  J.  Q.  B.  14;  6  Jur.  (n.s.)  6G; 
1  L.  T.  (n.s.)  211). 

Carlill  V.  Carbolic  Smoke  Ball  Co.,  ([1893] 
1  Q.  B.  25G;  62  L.  J.  Q.  B.  257;  57  J.  P.  325; 
41  W.  R.  210;  67  L.  T.  837-C.  A.)  relied  on. 

Under  the  usual  conditions  of  sale  that  the 
purchaser  shall,  immediately  after  the  sale, 
pay  the  auctioneer  a  deposit  of  10  per  cent, 
cind  sign  the  subjoined  agreement,  cash  must 
be  paid. 

There  is  no  custom  that  a  vendor  is  bound 
to  accept  the  cheque  of  a  person  of  good 
credit,  much  less  that  of  a  pauper. 

Johnston    v.    Boyes,    [1899]    2    Ch.    73;    68 

[L.  J.   Ch.  425;  47  W.  R.  517;  80  L.  T.  488— 

Cozens-Hardy,  J. 

3.  Material  Representation — Horse  entered 
as  Property  of  a  specified  Person— In  fact 
Owners  changed  before  Auction— Horse  Sold 
in  name  of  original  Ownei — Liability  of 
Owner  to  Refund  price  paid  for  the  Horse.] 
—A  horse  was  entered  in  a  sale  catalogue  as 
the  property  of  D.  Before  the  sale  it  was 
sold  privately  to  A.;  but  A.  and  D.  told  the 
auctioneer  to  "  let  him  go  through  the 
sale."  In  D.'s  presence  the  auctioneer 
described  the  horse  by  the  description  ap- 
pearing in  the  catalogue  and  it  was  sold. 
Upon  the  purchaser  discovering  these  facts 
he  claimed  to  rescind  the  contract. 

Held — that  the  auctioneer  had  given  a 
material  misdescription  of  the  horse,  and 
that  under  the  circumstances  D.  could  not 
escape  the  consequences  of  it,  and  must  re- 
fund the  price  paid  for  the  horse. 
Whure  v.  Devenish.  (1904)  20  T.  L.  R.  385— 
[Lord  Alverstone,   C.J. 
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AviCtions  —  Confi  niierl. 

4.  Misdescription  in  Particulars— Correc- 
tion by  Auctioneer  at  Time  of  Sale— Com- 
pletion with  or  without  Compensation — 
Specific  Per/or»naHce.]— When  a  statement 
correcting  a  material  misdescription  in  the 
particulars  has  been  made  and  distinctly  by 
the  auctioneer  at  the  time  of  sale,  but  the 
purchaser  is  not  shown  to  have  heard  that 
statement,  the  circumstances  are  such  as  to 
render  it  inequitable  to  grant  the  pur- 
chaser specific  performance  with  compensa- 
tion for  the  misdescription.  If  the  pur- 
chaser does  not  wish  to  complete  without 
compensation  the  contract  will  be  rescinded 
and  the  return  of  the  deposit  with  interest 
ordered  and  the  cost  of  investigating  the 
title  down  to  the  time  he  was  furnished  with 
the  written  statement  of  the  auctioneer  given 
to  the  purchaser. 

Manser  v.   Buck    ((1848)   6  Hare,  443)   fol- 
lowed. 
In  re  Hare  &  O'Moee's  Contract,  [1901]  1  Ch. 

[93;  70  L.  J.  Ch.  45;  49  W.  E.  202;  83  L.  T. 
672;  17  T.  L.  R.  46— Joyce,  J. 

5.  Purchase  of  Wrong  Lof— Consensus  ad 
idem— Wrong  Date  in  Contract— Statute  of 
Frauds  (29  Car.  2,  c.  3).]— The  defendant, 
who  was  a  builder,  frequently  purchased 
freehold  properties  by  auction  with  a  view 
to  develop  them.  He  attended  a  sale  and 
bought  by  mistake  the  "  Hampstead  Pro- 
perty "  instead  of  the  "  Ashstead  Property." 
AYhen  the  auctioneer,  who  had  not  induced 
the  blunder,  sent  his  clerk  to  the  defendant 
to  obtain  his  name  and  address  for  the  pur- 
pose of  filling  up  the  necessary  contract, 
the  defendant  objected  that  he  had  not  pur- 
chased the  Hampstead  property,  and  refused 
to  sign  the  contract;  thereupon  the 
auctioneer  purported  to  sign  it  as  his  agent. 
The  sale  had  been  postponed  from  17th 
October  to  18th  November,  and  the  auctioneer 
omitted  to  alter  the  date  in  the  printed 
form  of  contract  which  he  filled  up,  and 
signed  in  the  defendant's  name;  the  original 
date  for  completion— 21st  November — was 
also  left  unaltered.  In  an  action  against  the 
defendant  for  specific  performance. 

Held— that  the  error  of  date  was  a  sub- 
stantial error,  and  prevented  the  document 
from  being  a  sufficient  memorandum  in 
writing;  and  therefore  the  contract  (if  any) 
was  unenforceable.  Quaere,  also,  whether 
there  was  ever  any  consensus  ad  idem. 

Decision  of  Kekewich,  J.  ([1902]  2  Ch.  266; 
71  L.  J.  Ch.  598;  87  L.  T.  42;  18  T.  L.  II.  593) 
reversed. 

Van  Praagh  v.  Everidge,  [1903]  1  Ch.  434;  72 

[L.  J.  Ch.  200;  51  W.  E.  357;  88  L.  T.  249; 

19  T.  L.  R.  220-C.  A. 

6.  Bight  of  Seller  to  Withdraw  Goods  he- 
fore  Hammer  Falls.l  —  As  a  bidder  at  an 
auction  is  entitled  to  withdraw  his  bid  at 
any  time  before  the  hammer  falls,  there  is  a 
(•orresi)on(ling  right  in  the  seller  to  with- 
draw the  goods  from  sale. 


Per  Lord  Kyllachy,  an  auctioneer  who  acts 
in  due  accordance  with  instructions  from  a 
disclosed  vendor  incurs  no  personal  liability 
to  a  person  claiming  to  be  a  purchaser  for 
implement  and  damages. 
Fenwick  v.  Macdonald,  Fraser  &  Co.,  6  F. 
[850— Ct.  of  Sess. 

7.  Sale  of  Goods— Memorandum  in  Writing 
—Signature— Auctioneer  writing  Purchaser's 
Name  against  One  Lot— "  Ditto"  against  a 
Second — Held  a  Good  Signattire — Sale  of 
Goods  Act,  1893  (50  &  57  Vict.  c.  71),  s.  4.]— 
Two  successive  lots  were  knocked  down  to 
one  purchaser  for  more  than  <£10  each;  op- 
posite the  first  lot  the  auctioneer  wrote  the 
purchaser's  name;  opposite  the  second  he 
wrote  "  do." 

Held — a  sufficient  signature  to  satisfy  the 
requirements  of  the  statute. 
Reynolds  v.  Hooper,    (1903)  19  T.  L.  R.  33— 
[Darling,  J. 

II.  AUCTIONEERS. 

(a)  Liability. 
A)id  see  Agency,  48. 

8.  Conversion  —  Mercantile  Agent  —  "  Sale, 
Pledge,  or  Other  Disposition"  of  Property— 
"Ordinary  Course  of  Business  "—Factors 
Act,  1889  (52  &  53  Vict.,  c.  45)  s.  2.]-The 
plaintiffs  consigned  goods  to  H.,  a  mercantile 
agent,  for  sale  by  him  on  their  behalf  for 
cash  or  on  the  hire  system.  H.  sent  the 
goods  to  the  defendants,  who  were 
auctioneers,  to  be  sold  by  them,  and  they 
made  to  him  an  advance  upon  the  goods  in 
contemplation  of  the  sale. 

In  an  action  for  conversion  against  the 
defendants  who  had  insisted  upon  selling  the 
goods  after  notice  not  to  do  so. 

Held— that  the  transaction  between  H.  and 
the  defendants  was  not  "  a  sale,  pledge,  or 
other  disposition  of  the  goods  made  by  a 
mercantile  agent  when  acting  in  the  ordinary 
course  of  business  of  a  mercantile  agent " 
within  the  meaning  of  those  words  in  sect.  2 
of  the  Factors  Act,  1889,  and  that  the  defen- 
dants were  not  protected  by  that  statute. 
Waddington  &  Sons  v.  Neale  &  Sons,  (1907)  90 
[L.  T.  780;  23  T.  L.  R.  464-Div.  Ct. 

9.  Distress  —  Sale  tinder  —  Warranty  of 
Title-Sale  of  Goods  Act,  1893  (56  &  57  Vict, 
c.  71),  s.  12.]— The  defendant,  an  auctioneer, 
sold  by  auction  to  the  plaintiff  a  piano 
which  had  been  seized  under  a  distress  war- 
rant for  rent  in  arrear.  The  warrant  was 
invalid,  and  the  piano  was  claimed  from  the 
plaintiff  by  the  true  owner,  and  was  de- 
livered up  to  him.  An  action  was  brought 
by  the  plaintiff  against  the  defendant  on  an 
implied  warranty  of  title. 

Held— that  there  was  no  implied  warranty 
of  title  on  the  part  of  the  defendant. 
Payne  v.  Elsden,  17  T.  L.  R.  161— Ridley,  J. 

10.  M isrepresentation— Material  Fact.']— 
An  auctioneer  employed  by  a  solicitor  to  sell 


91 


AUCTIONS  AND  AUCTIONEERS. 


92 


Aactioneers — Cont  iuned. 

a  house  on  behalf  of  one  of  the  solicitor's 
clients  advertised  it  as  "  held  under  lease 
for  a  term  of  years  at  Je25 :  a  rent  of  ^£18 
yearly  has  been  accepted  for  several  years 
by  the  landlord  in  lieu  of  the  said  rent  of 
^25." 

Before  the  sale  the  landlord  told  the  auc- 
tioneer that  he  should  in  future  insist  upon 
receiving  the  full  rent.  Eelying  on  the 
solicitor's  advice  that  the  landlord  was 
estopped  from  demanding  more  than  <£18, 
the  auctioneer  sold  the  house  without  quali- 
fying the  language  of  his  advertisement, 
which  he  read  over  to  bidders. 

The  purchaser  was  compelled  by  the  land- 
lord to  pay  .£25,  and  thereupon  sued  the 
auctioneer. 

Held— that  the  latter  was  liable  in 
damages,  for  his  advertisement  implied  a 
representation  that  he  had  no  reason  to  sup- 
pose that  the  lower  rent  would  not  be 
accepted  in  future. 
Delany  v.  Keogh,  [1905]  1  Ir.  K.  267-C.  A. 

11.  Mistake — Owner  fiding  Reserve  Price- 
Auctioneer  by  Mistake  Selling  without  Re- 
serve—Besale— Personal  Liability  of  Auc- 
tioneer to  First  Purchaser.^— Xn  owner  in- 
structed an  auctioneer  to  sell  a  pony  by  auc- 
tion with  a  reserve  of  ,£25.  The  auctioneer 
by  mistake  sold  it  without  reserve  for  fifteen 
guineas.  He  at  once  discovered  his  error, 
and  without  making  a  note  or  memorandum 
of  the  sale,  put  the  pony  up  again  and 
bought   it   in   for   seventeen  guineas. 

The  purchaser  brought  an  action  against 
the  auctioneer  claiming  (1)  delivery  of  the 
pony,  or  damages  for  its  detention,  or  (2) 
damages  for  breach  of  warranty  of  autho- 
rity. 

Held— as  to  (1)  that  as  an  auctioneer  has 
implied  authority  to  sell  without  reserve, 
the  buyer  is  not  affected  by  a  limitation  im- 
posed upon  such  authority  by  the  owner  and 
not  made  known  to  him;  and  that  therefore 
there  was  a  valid  contract  for  sale  :  such  u 
contract  may  in  some  cases  be  enforced  by 
action  against  the  auctioneer  personally, 
even  if  he  has  disclosed  the  owner's  name 
(Woulfe  V.  Uorne,  (1877;  2  Q.  B.  D.  355;  46 
L.  J.  Q.  B.  534;  25  W.  K.  728;  36  L.  T.  705); 
but  in  the  present  case  the  absence  of  a 
written  memorandum  prevented  the  plaintiff 
from  succeeding  : 

As  to  (2)  that  the  auctioneer,  having  made 
a  valid  contract,  had  committed  no  breach 
of   warranty. 

Possibly,  however,  the  plaintiff  might  have 
had  a  cause  of  action  against  him  for  fail- 
ing to  make  a  memorandum  of  the  sale. 
Rainbow  r.  Howkins,  [1904]  2  K.  B.  332;  73 

[L.  J.  K.  B.  641;  53  W.  E.  46;  91  L.  T.  149; 
20  T.  L.  E.  508— Div.  Ct. 

12.  Mistake—Selling  Property  in  Error."]— 
An  auctioneer  sold  a  horse  in  error  :  the 
same  day  he  discovered  his  mistake  and  in- 
formed the  purchaser. 


Held— (diss.  Lord  Young)  that  an  auc- 
tioneer warrants  his  authority  to  sell,  and 
that  he  was  liable  to  the  purchaser  in  re- 
spect of  the  loss  of  his  bargain,  although 
the  mistake  was  bond  fide  a  slip. 
Anderson  v.  Ceoall,  (1904)  G  F.  153— 

[Ct.  of  Sess. 

13.  Notice  of  Assignment  of  Property— Dis- 
regard—Assignment  of  Future  Crops— Ap- 
pointment of  Auctioneer  to  Let  and  Manage 
Lands— Lands  Sold  by  another  Auctioneer- 
Notice— Right  to  Proceeds.}— A  landowner  by 
an  irrevocable  agreement  for  good  considera- 
tion assigned  to  the  plaintiff  "  authority  to 
let  and  manage  her  farm  for  grazing, 
meadow,  and  other  purposes,  and  out  of  the 
proceeds  of  such  letting  "  to  retain  money  in 
satisfaction  of  a  debt  due  to  him.  Subse- 
quently she  instructed  another  auctioneer  to 
sell  her  farm.  Notice  of  the  agreement  was 
given  to  such  second  auctioneer;  but  he  in- 
sisted on  handing  over  the  whole  purchase 
price  to  the  owner  instead  of  first  satisfying 
the  plaintiff's  claim. 

Held— that  he  was  liable  to  the  plaintiff. 
Coonan  v.  O'Connor,  [1903]  1  Ir.  E.  449-C.  A, 

14.  Sale  subject  to  a  Reserve  Price— Sum 
Bid  Less  than  Reserve  Price— Lot  Knocked 
Down  in  Error— Refusal  of  Auctioneer  to 
Complete-Sale  of  Goods  Act,  1893  (56  &  57 
Vict.  c.  71),  s.  58,  sub-s.  2.]— Goods  were  put 
up  for  sale  by  auction  under  conditions  of 
sale  which  provided  that  each  lot  would  be 
offered  subject  to  a  reserve  price,  the  highest 
bidder  to  be  the  purchaser.  One  lot  above 
the  value  of  <£10  was  knocked  down  by  the 
auctioneer  to  the  plaintiff,  who  bid  less  than 
the  reserve  price.  The  auctioneer  after  the 
hammer  had  fallen  discovered  that  the  re- 
serve price  had  not  been  reached,  and  he  re- 
fused to  sign  a  memorandum  of  the  con- 
tract of  sale  and  to  complete  the  contract. 
In  an  action  against  the  auctioneer  to  re- 
cover  damages. 

Held— that,  where  goods  are  offered  by 
auction  subject  to  a  reserve  price,  each 
bid  is  a  conditional  affair  subject  to  the  price 
offered  reaching  the  reserve  price,  and  the 
fall  of  the  hammer  is  an  acceptance  of  that 
conditional  offer;  and  that,  therefore,  no 
action  lay  against  the  auctioneer  for 
damages  either  for  breach  of  duty  in  not 
completing  the  contract,  or  for  breach  of 
warranty   of   authority. 

Rainbow  v.  Howkins    ([1904]  2  K.  B.  322; 
73  L.  J.  K.  B.  641;  53  W.  E.  46;  91  L.  T.  149; 
20  T.  L.  E.  508— Div.  Ct.,  No.  11,  supra)  dis- 
cussed. 
McManus  v.  Fortescce  and  Branson,   [1907] 

[2  K.  B.  1;  76  L.  J.  K.  B.  393;  96  L.  T.  444; 
23  T.   L.  E.  292-C.   A. 

(b)  Generally. 

15.  Commission— Sale  by  Court— No  Sale 
Fffectcd— Subsequent  Salc.l—kn  auctioneer 
was  appointed  by  the  Court  to  effect  a  sale  of 
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real  estate  in  an  administration.  He  gave 
the  usual  recognizance.  No  sale  took  place 
at  the  auction;  but  the  property  was  subse- 
quently sold  otherwise  than  through  the 
agency  of  the  auctioneer.  On  an  application 
by  the  auctioneer  for  his  commission,  evi- 
dence was  called  to  show  that  commission 
was  usually  allowed  in  such  a  case. 

Held— following   the   practice    adopted   by 
Master   Burney   (whose  opinion  the  parties 
agreed   to   follow)   that  no  commission   was 
payable. 
Ke    Maitland;  Pickthall    v.    Dawson.    [1903] 

[W.  N.  143;  115  L.  T.  Jo.  323— Kekewich,  J. 

16.  Innocent  Misrepresentation  by  Auc- 
tioneer—Purchaser Stopping  Cheque— Auc- 
tioneer's Right  to  Sue  0?i.]— The  owner  of 
pictures  erroneously,  but  not  fraudulently, 
told  an  auctioneer  that  they  were  painted 
by  certain  well-known  artists.  The  auc- 
tioneer so  described  them  in  his  sale  cata- 
logue. The  auctioneer  sold  the  pictures,  and 
settled  accounts  with  the  owner.  At  a  later 
date  the  purchaser  returned  the  pictures, 
and  stopped  his  cheque. 

Held— the  auctioneer  was  entitled  to  sue 
on  the  cheque  given  by  the  purchaser,  as 
the  catalogue  had  been  prepared  on  the 
instructions  of  the  vendor,  and  the  mis- 
representations made  by  the  auctioneer  were 
made  in  good  faith  by  him,  and  as  the  re- 
turn of  the  pictures  and  the  stopping  of  the 
cheque  by  the  purchaser  did  not  put  the 
parties  in  the  same  position  as  they  were  in 
before. 
HiNDLE  V.  Brown,  (1907)  52  Sol.  Jo.  133— 

[Pickford,  J. 

17.  Licence—"  Same  Town  or  Place  "—Re- 
venue {No.  2)  Act,  1864  (27  &  28  Vict.  c.  5G 
s.  14.]— Eastcheap  and  Sydenham  are  not  the 
same  town  or  place  within  sect.  14  of  the 
Eevenue  (No.  2)  Act,  1864,  although  the 
buildings    are    continuous. 

Casey  v.  Rose,  64  J.  P.  313;  82  L.  T.  616- 
[Div.   Ct. 

18.  Bill  of  Exchange— Authority  of  Part- 
ner— Trading  Firtn.^ — Auctioneers  do  not 
carry  on  a  "  trade "  so  as  to  make  one 
partner  liable  upon  a  bill  of  exchange 
accepted  in  the  firm  name  by  his  co-partner 
without  the  knowledge  or  authority  of  the 
former. 

Wheatley  v.  Smithers,  [1906]  2  K.  B.  321;  75 

[L.  J.  K.  B.  627;  54  VV.  R.  537;  95  L.  T.  96; 

22  T.  L.  R.  591-Div.  Ct. 

But  Held— by  C.  A.  that   (whether  above 

decision  was  a  correct  statement  of  law  or 

not)  under  the  particular  partnership  deed 

one  partner  could  bind  the  firm  by  accepting 

bills. 

[1907]   2  K.   B.   684;   76  L.   J.   K.   B.  900;  97 
[L.  T.  418;  23  T.  L.  R.  585-C.  A, 
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L  Hire  Turchase  Agreements 
II.  Liability  of  Bailee 
HI.  Liability  of  Bailor     . 


See  also  BANKRUPTCY  (ACT  OF  Bank- 
ruptcy) ;  Carriers  ;  Inter- 
pleader, 

I.  HIRE  PURCHASE  AGREEMENTS. 

A/ul  see  Bankkuptcv,  11,  187  ;  BiLL  OF 
Sale,  ti  ;  Mortgage,  62. 

1.  "Agreed  to  Buy  Goods  "-Furniture- 
Factors  Ad,  1889  (52  &  53  Vict.  c.  45),  s.  9.]- 
The  plaintiff  was  the  grantee,  in  good  faith, 
of  a  bill  of  sale  granted  by  A.  W.,  who  had 
obtained  the  furniture  comprised  in  the  bill 
of  sale  from  the  defendant  under  an  agree- 
ment to  hire  the  same  and  pay  the  defendant 
"  the  sum  of  one  pound  upon  signing  the 
agreement,  and  the  balance  in  instalments  of 
jtl  per  month  until  the  full  amount 
of  the  aforesaid  value  be  paiii,  at  which 
time  and  on  completion  of  such  sums  of  one 
pound  per  mo.'ith"  the  defendant  agreed  to 
give   up   all   claims   to    the   said   goods,   and 


95 


BAILMENT. 


% 


Hire  Purchase  Agreements — Continued. 

that  the  said  goods  should  then  become  the 
property  of  A.  W.,  "  but  on  default  being 
made  in  payment  of  such  sums,  A.  W. 
agreed "  to  give  up  all  claims  to  the  said 
goods  and  to  deliver  the  same  free  from  all 
damage  or  injury  beyond  fair  wear  and  tear 
to  the  defendant. 

Held— that  there  was  an  agreement  by 
A.  W.  to  buy,  that  A.  W.  could  not  return 
the  goods  and  put  an  end  to  the  agreement 
with  the  defendant,  and  that  the  plaintifi 
had  a  good  title  under  sect.  'J  of  the  Factors 
Act,  1889. 

Lee    V.    Butler    ([1893]     2    Q.    B.    318;    62 
L.  J.  Q.  B.  591 ;  42  W.  E.  88;  69  L.  T.  370;  4  R. 
563— C.  A.)  followed. 
Wylde  v.  Legge,  (1901)  84  L.  T.  121— Div.  Ct. 

2.  Agreemetit  by  Hirer  to  preserve  Chat- 
tel from  Injury— Repairs  to  Chattel  by 
Third  Person— Lien  for  Repairs.]— By  a  hire- 
purchase  agreement  the  plaintiff  let  a  car- 
riage on  the  hire-purchase  system,  payment 
to  be  made  by  monthly  instalments,  the  pro- 
perty in  the  carriage  to  remain  in  the  plain- 
tiff until  all  the  instalments  were  paid  by 
the  hirer,  and  the  plaintiff  to  have  liberty  to 
retake  possession  of  the  carriage  and 
terminate  the  hiring  upon  failure  in  pay- 
ment of  any  instalment  when  due.  The 
hirer  agreed  to  keep  and  preserve  the  car- 
riage from  injury.  The  hirer  failed  to  pay 
some  of  the  instalments  and  the  plaintiff 
gave  him  notice  to  terminate  the  hiring. 
After  the  instalments  becam.e  in  arrear  and 
before  the  notice  to  terminate  the  hiring  the 
hirer  sent  the  carriage  to  the  defendant,  a 
coach  builder,  to  have  it  repaired.  The 
plaintiff  demanded  the  carriage  from  the 
defendant,  who  claimed  a  lien  on  it  for  work 
done. 

Held — that  as  the  hirer  had  agreed  to  pre- 
serve the  carriage  from  injury,  and  had  em- 
ployed the  defendant  to  do  the  necessary 
repairs,  the  defendant  had  a  lien  on  it  for 
those   repairs. 

Singer  Manufacturing  Co.  v.  L.  tt  S.W.  Ry. 
Co.  ([1894]  1  Q.  B.  833;  63  L.  J.  Q.  B.  411;  42 
W.  K.  347;  70  L.  T.  172-Div.  Ct.)  applied. 
Keene    v.    Thomas.    [1905]    1    K.    B.    136;    74 

[L.  J.  K.  B.  21;  53  "W.  E.  336;  92  L.  T.  19; 
21  T.  L.  E.  2-Div.  Ct. 

3.  Licence  to  Seize— True  Nature  of  the 
Transaction.l—M.  agreed  to  buy  an  hotel,  in- 
cluding the  furniture,  fixtures,  etc.,  but 
could  not  find  the  last  ,£2,000  of  the  pur- 
chase-price. He  applied  to  the  defendants, 
who  Avere  wine-merchants,  for  a  loan;  but  as 
he  refused  to  give  a  bill  of  sale,  it  fell 
through.  It  wa«  then  arranged  that  the 
defendants  should  buy  the  furniture,  etc., 
from  the  vendor  for  ^£2,000,  and  let  it  to  M. 
on  a  hire-purchase  agreement  containing  the 
usual  licence  to  seize;  and  in  return  M. 
agreed  to  buy  all  wines  from  the  defendants. 
In   M.'s  bankruptcy   his  trustee  impeached 


the  agreement  as  being  really  a  bill  of  sale, 
and  void  for  want  of  registration. 

Held— that  the  Judge  had  rightly  drawn 
the  inference  that  the  sale  to  the  defendants 
and  the  letting  by  them  to  M.  were  only 
colourable;  that  the  transaction  was  really 
a  loan  upon  the  security  of  the  agreement, 
and  was  void  against  creditors  for  non-regis- 
tration as  a  bill  of  sale. 

Decision  of  C.  A.,  sub  nom.  Mellor  v.  Maas 
([1903]  1  K.  B.  226;  72  L.  J.  K.  B.  82;  88  L.  T. 
50;  18  T.  L.  R.  139;  10  Manson,  26);  affirmed. 
Maas  v.  Pepper,  [1905]  A.  C.  102;  74  L.  J.  K.  B. 

[452;  53  W.  E.  513;  92  L.  T.  371;  21  T.  L.  R. 
304;  12  Manson  107-H.  L.  (E.) 

II.  LIABILITY  OF  BAILEE. 

4.  Bailee— Jns  tertii  —  Estoppel  —  B.S.C., 
Orel.  57,  rr.  1,  2.]— A  bailee  who  is  estopped 
from  setting  up  the  jus  tertii  may  neverthe- 
less be  entitled  to  relief  by  way  of  inter- 
pleader. 

Dicta  in  Attenborough  v.  St.  Katherine's 

Dock  Co.,  (1878)  3  C.  P.  D.  450;  47  L.  J.  C.  P. 

703;  26  W.  E.  583;  38  L.  T.  404  followed. 

Ex  PARTE  Mersey  Docks  and  Harbour  Board, 

[1899]   1  Q.   B.  ,546;  08  L.  J.   Q.  B.  540;  47 

W.  E.  306;  80  L.  T.  143;  15  T.  L.  E.  199- 

C.  A. 

5.  Bailee's  Servant  causing  Injury  to 
.irticle  Bailed — Course  of  Employment.']— 
The  plaintiff,  whilst  repairing  the  defen- 
dant's carriage,  lent  him  another  one  to  use. 
The  defendant's  coachman  took  the  carriage 
out  for  his  own  purposes  and  without  his 
master's  knowledge,  and  through  his  negli- 
gence it  was  injured  in  a  collision. 

Held— that   the   defendant   was   not    liable 
j  for  the  cost  of  repairing  it,  as  the  coachman 
at  the  time  of  the  collision  was  not  acting 
'  in  the  course  of  his  emplovment. 

Coupe  Co.  V.  Maddick  ([1891]  2  Q.  B.  413; 
60  L.  J.  Q.  B.  676;  65  L.  T.  489-Div.  Ct.) 
considered  and  distinguished. 

Decision  of  Div.  Ct.  (51  W.  E.  558;  89 
L.  T.  42)  reversed. 

Sanderson  v.  Collins,  [1904]  1  K.  B.  628;  73 

[L.  J.   K.   B.  35S;  52  W.   E.  354;  90  L.   T. 

243;  20  T.  L.  E.  249-C.  A. 

6.  Loss  — Negligence  — Burden  of  Proof- 
Detinue. ]— The  plaintiff  left  certain  en- 
graving plates  in  the  custody  of  defendants, 
under  circumstances  which  imposed  upon 
them  the  duty  of  taking  as  much  care  of 
them  as  a  reasonable  man  would  take  in 
the  case  of  his  own  goods.  While  in  the 
defendants'  custody  the  plates  were  taken 
away  by  someone  and  lost.  There  was  no 
evidence  to  show  how  they  were  taken  away, 
and  the  defendants  proved  that  the  plates 
were  kept  in  a  proper  place  and  under  the 
charge  of  proper  persons,  and  that  the  ar- 
rangements for  their  safe  keeping  were 
reasonably  sufficient. 

Held— that  the  defendants  had  proved  that 
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they  had  used  such  care  in  the  custody  of 
the  plates  as  a  reasonable  man  would  use  in 
the   care   of    his   own    property,    and    that, 
therefore,  they  were  not  liable. 

Powell  V.   Graves    ((188G),  2  T.   L.  R.  663) 
discussed. 

Decision  of  Walton,  J.    (22  T.  L.  E.  275), 
affirmed. 

BuLLEN    V.    The    Swan    Electric    Engraving 
[Co.,  (1907)  23  T.  L.  E.  2.58— C.  A. 


7.  Negligence — Bailee  Maintaining  Action 
of  Trespass  against  a  Stranger— Bailee  not 
Liable  over  to  Bailor— Claim  by  Postmaster- 
General— Locus  standi  as  Bailee— Loss  oj 
Mails  in  Transit— Measure  of  Damages.']— 
In  an  action  against  a  stranger  for  loss  of 
goods  caused  by  his  negligence,  the  bailee 
in  possession  can  recover  the  value  of  the 
goods,  although  he  would  have  had  a  good 
answer  to  an  action  by  the  bailor  for 
damages  for  the  loss  of  the  thing  bailed. 

That  possession  is  good  against  a  wrong- 
doer, and  that  the  latter  cannot  set  up  the 
jus  tertii  unless  he  claims  under  it,  is  well 
established.  A  long  series  of  authorities 
establishes  this  in  actions  of  trover  and  tres- 
pass at  the  suit  of  a  possessor.  The  wrong- 
doer, who  is  not  defending  under  the  title 
of  the  bailor,  is  quite  unconcerned  with 
what  rights  are  between  the  bailor  and 
bailee,  and  must  treat  the  possessor  as  the 
owner  of  the  goods  for  all  purposes,  quite 
irrespective  of  the  rights  and  obligations  as 
between  him  and  the  bailor. 

The  obligation  of  the  bailee  to  the  bailor 
to  account  for  what  he  has  received  in  re- 
spect of  the  destruction  or  conversion  of  the 
thing  bailed  cannot  now  be  questioned. 

A  collision  occurred  between  the  steam- 
ship "  Mexican  "  and  the  steamship  "  Wink- 
field,"  which  resulted  in  the  loss  of  the 
former  with  a  portion  of  the  mails  which 
she  was  carrying  at  the  time.  The  owners 
of  the  "Winkfield,"  under  a  decree  limiting 
liability  to  ^32,514  17s.  lOd..  paid  that 
amount  into  Court,  and  the  Postmaster- 
General,  on  behalf  of  himself  and  the  Post- 
masters-General of  Cape  Colony  and  Natal, 
claimed  to  recover  out  of  that  sum  the  value  of 
letters,  parcels,  &c.,  in  his  custody  as  bailee, 
and  lost  on  board  the  "  Mexican."  The  case 
was  dealt  with  as  a  claim  by  a  bailee  who 
was  under  no  liability  to  his  bailor  for  the 
loss  in  question,  and  also  on  the  assumption 
that  the  subject-matter  of  the  bailment  was 
in  the  custody  of  the  Postmaster-General 
as  bailee  at  the  time  of  the  accident 

Held— that  the  Postmaster  -  General,  as 
bailee  in  possession,  without  regard  to  the 
question  of  his  liability  over,  was  entitled 
to  recover,  out  of  the  fund  which  the  owners 
of  the  "Winkfield"  had  paid  into  Court, 
such  sum  as  the  registrar  and  merchants 
might  find  to  be  due. 

Claridge  v.  Soiith  Staffordshire  Railway 
Co.  ([1892]  1  Q.  B.  422;  61  L.  J.  Q.  B.  503; 
B.D.— VOL,   I. 


56  J.  p.  408;   66  L.   T.   655— Div.   Ct.)  over- 
ruled. 

Decision  of  Jeune,  P.  ([1901]  49  W.  E.  685; 
17  T.  L.  R.  567),  reversed. 

The  Winkfield,  [1902]  P.  42;  71  L.  J.  P.  D.  & 

[A.    21;    50    W.    R.    246;    85    L.    T.    688;    18 

T.  L.  R.  178;  9  Asp.  M.  C.  259— C.  A. 

8.  Owner's  Risk — Storage  of  Goods — Cold 
Storage  Warehouse — Storing  Cheese  at  too 
Low  a  Temperature — "  Wilful  Miscon- 
duct."]— The  fact  that  a  thing  (in  fact  in- 
jurious) is  done  intentionally  does  not  neces- 
sarily constitute  wilful  misconduct. 

The  defendants  contracted  to  store  the 
plaintifi's  cheese  in  their  cold  storage  ware- 
house, the  cheese  to  be  stored  at  owner's 
risk.  The  plaintiff  alleged  that  the  cheese 
was  damaged  owing  to  the  defendant's  negli- 
gence in  having  stored  it  at  too  low  a  tem- 
perature. In  an  action  to  recover  damages 
for  the  injury  to  the  cheese. 

Held — that,  as  the  storing  of  the  cheese  at 
the  low  temperature,  even  assuming  that 
there  was  evidence  of  negligence  on  the  part 
of  the  defendants,  was  not  done  with  any 
intention  on  their  part  of  doing  wrong,  the 
defendants  were  not  guilty  of  H'ilful  miscon- 
duct, and  were  therefore  not  liable. 

Meaning  of  "  wilful  misconduct "  consi- 
dered. 

Lewis  V.  Great  Western  Ry.  Co.  (  (1878)  3 
Q.  B.  D.  195;  47  L.  J.  Q.  B.  131;  26  W.  R. 
255;  37  L.  T.  774— C.  A.)  applied. 

CoRDEY  V.  Cardiff  Pure  Ice  and  Cold  Storage 

[Co.,  Ld.,   (1903)  88  L.  T.  192;  19  T.  L.  R. 

256— C.  A. 

9.  Warehousemen  —  Goods  Landed  from 
Ship  — Shed  Let  to  Shipowner— Duty  to 
Guard  Shed — Keeping  Goods  in  Place  not 
Contracted  for— Negligence.]— The  plaintiffs 
sought  to  recover  the  value  of  a  bale  of  furs, 
which  had  been  stolen  from  the  defend- 
ants' docks.  By  agreement  with  the  owners 
of  a  vessel,  having  on  board  a  consignment 
of  furs  for  the  plaintiffs,  a  shed  was  re- 
served by  the  defendants  for  the  sole  use  of 
the  owners  of  the  vessel  at  an  annual  rent. 
The  defendants  locked  the  shed  at  night  and 
unlocked  it  each  morning,  and  employed  a 
service  of  constables.  The  defendants 
charged  a  landing  rate.  The  plaintiffs,  be- 
fore the  arrival  of  their  goods,  paid  the 
shipowners'  charges  on  the  bill  of  lading 
and  got  a  discharge  from  them  which  they 
lodged  with  the  defendants,  having  endorsed 
it  with  a  direction  to  the  defendants  to 
transfer  the  goods  to  the  defendants'  depot 
at  East  Smithfield.  The  ship  arrived,  but 
the  goods  were  not  transferred  by  the 
defendants  as  directed;  they  were  placed  in 
shed  B.,  where  they  remained.  The  shed 
was  broken  open  and  a  bale  of  the  plain- 
tiffs' furs,  weighing  five  cwt.  and  valued  at 
.£150,  was  stolen.  The  jury  found  that  the 
defendants  had  not  been  sufficiently  careful 
in  watching. 
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Held— that  there  was  a  bailment;  that  as 
the  defendants  had  undertaken  to  house  the 
goods  or  pile  them  on  the  quay,  and  under- 
took the  duty  of  watching,  the  case  was  like 
that  of  Lilley  v.  Doubleday,  (1881)  7  Q.  B.  D. 
510;  51  L.  J,  Q.  B.  310;  46  J.  P.  708;  44  L.  T. 
814;  and  that  the  plaintifis  must  succeed. 
Lampson  &  Co.  u.  London  and  India  Dock  Joint 

[Co.,  (1901)  17  T.  L.  E.  663-Phillimore,  J. 

III.  LIABILITY  OF  BAILOR. 

10.  Bailment  for  Reward— Hire  of  Goods 
— Damages  —  Remoteness.} — The  defendant 
let  out  sacks  to  the  plaintiffs,  and  knew  that 
they  were  to  be  used  for  the  purpose  of  un- 
loading peas  from  the  hold  of  a  ship.  While 
one  of  the  sacks  was  being  so  used  the  neck 
of  the  sack  gave  way,  and  the  sack  fell  upon 
a  man  who  was  engaged  in  the  hold  in  the 
work  of  unloading,  and  injured  him.  The 
man  sued  the  plaintiffs,  and  recovered  .£25 
dacnuges  and  costs. 

Held— that  the  sack  was,  at  the  time  of 
the  hiring,  not  fit  for  the  purpose  for  which 
it  was  to  be  used,  and  that  the  damages  were 
not  too  remote. 

Mowbray  v.  Merryweather  ([1895]  2  Q.  B. 
640;  65  L.  J.  Q.  B.  50;  59  J.  P.  804;  44  W.  E. 
49;  73  L.  T.  459;  14  E.  767— C.  A.)  followed. 

Decision  of  Wright,  J.  (79  L.  T.  384;  15 
T.  L.  E.  33),  affirmed. 

VoGAN  &  Co.  V.  OuLTON,  (1899)  81  L.  T.  435; 
[16  T.  L.  E.  37— C.  A. 

11.  Gratuitous  B ailment— Loan  of  Chattel 
—Defect  in  Chattel— Lender's  Knowledge 
thereof,  and  Duty— Consequential  Injury  to 
Borrower— Lender's  Liability.'}— The  duty  of 
a  gratuitous  lender  is  to  communicate  to 
the  borrower  defects  in  the  chattel  lent, 
with  reference  to  the  use  for  which  the  loan 
is  accepted,  of  which  he  is  aware,  and  if 
either  deliberately  or  by  gross  negligence  he 
does  not  discbarge  this  duty,  he  is  liable  for 
injury  resulting  to  the  borrower. 

Blakemore  v.  Bristol  and  Exeter  Railway 
(  (1858)  8  E.  &  B.  1035;  27  L.  J.  Q.  B.  167;  6 
W.  E.  336;  4  Jur.  (n.s.)  657),  and  MacCarthy 
V.  Young,  (1861)  6  H.  &  N.  329;  30  L.  J.  Ex. 
227;  9  W.  E.  439;  3  L.  T.  (n.s.)  785)  approved. 
CouGLiN  V.  GiLLisoN,  [1899]  1  Q.  B.  145;  68 
[L.  J.  Q.  B.  147;  47  W.  E.  113;  79  L.  T. 
627-C.  A. 
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And  see  Bills  op  Exchange  ;  Com- 
panies, 16  ;  Libel  and  Slander  ; 
Mistake  ;  Mortgage,  72  ;  Prac- 
tice AND  Procedure,  147  ;  Wills, 
117—122,  353. 

I.  APPROPEIATION  OF  PAYMENTS. 

1.  Deposit  by  Stockbrokers  of  Clients' 
Securities  to  secure  Stockbrokers'  Debt- 
Loan  Account  and  Current  Account- 
Clients'  Right  to  Repayment.}— Securities 
belonging  to  the  clients  of  a  firm  of  stock- 
brokers were,  without  the  authority  of  the 
clients,  deposited  with  a  bank  to  secure  a 
debt  due  from  the  stockbrokers  to  the  bank. 
The  stockbrokers  had  two  accounts  with  the 
bank— a  loan  and  a  current  account.  This 
debt  was  due  on  the  loan  account,  but  there 
was  no  agreement  that  the  securities  were 
deposited  to  secure  the  loan  account  exclu- 
sively. The  stockbrokers  became  bankrupt. 
At  the  date  of  the  bankruptcy  they  had  a 
balance  in  their  favour  on  the  current  ac- 
count, which  was  at  any  rate  partly  made 
up  of  money  they  had  received  from  clients 
for  investment.  The  bank  did  not  set  off 
the  balance  due  on  the  current  account 
against  the  indebtedness  on  the  loan  account, 
but  sold  the  securities  and  discharged  the 
debt. 

Held— that  in  the  absence  of  any  agree- 
ment to  the  contrary,  the  securities  were 
deposited  to  secure  the  indebtedness  of  the 
stockbrokers  to  the  bank,  and  that  this  in- 
debtedness was  the  amount  due  on  all  their 
accounts.  Consequently,  the  .clients  of  the 
stockbrokers  were  not  entitled  to  be  repaid 
out  of  the  balance  on  the  current  account 
money  which  had  been  paid  by  them  to  the 
stockbrokers  for  investment,  and  paid  by 
the  stockbrokers  into  their  current  account. 

Decision  of  Byrne,  J.  ([1899J  2  Ch.  556;  68 
L.  J.  Ch.  668;  48  W.  E.  62;  6  Manson,  424), 
reversed. 

McTTON  V.  Peat,  [1900]  2  Ch.  79;  69  L.  J.  Ch. 
[484;  48  W.  E.  486;  82  L.  T.  440— C.  A. 

2.  Entries  in  Bankers'  Books— Entries  not 
communicated  to  the  Customer.}— Where  a 
creditor  appropriates  his  debtor's  payments 
in  his  books  without  communicating  the 
appropriation  to  the  debtor,  the  creditor  is 
not  bound  by  the  appropriation. 

London    &    Westminster    Bank    v.    Button, 
[(1907)  51  Sol.  Jo.  466— Joyce.  J. 
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Appropriation  of  Payments — Continued. 

3.  I ntcrest—Principal.l— The  rule  as  to  the 
appropriation  of  payments  to  interest  before 
principal  is  not  applicable  to  money  due  on 
a  banking  account,  where,  according  to  the 
custom  of  bankers,  the  interest  due  and  un- 
paid at  the  end  of  each  half-year  has  been 
converted  into  principal. 

Fare's  Banking   Co.,   Ld.   v.  Yates,   [1898]   2 

[Q.  B.  4G0;  67  L.  J.  Q.  B.  851;  79  L.  T.  321; 

47  W.  E.  42-C.  A. 

4.  Trust  Moneys— Right  to  Appropriate 
against  Overdraft  of  Customer.}— &.  trustee 
who  had  received  trust  moneys  for  invest- 
ment, opened  a  separate  account  at  his 
bankers  and  paid  the  amount  so  received 
into  it. 

Held— that  the  bank  was  justified  in 
treating  the  amount  as  belonging  to  the 
customer,  and  to  appropriate  it  against  his 
overdrawn  account,  iu  the  absence  of  any 
evidence  to  show  that  it  had  notice  of  the 
trust. 
Union     Bank     of     Australia      v.      Mubeay, 

[Aynsley  and  Anothee,  [1898]  A.  C.  693;  67 
L.  J.  P.  C.  123-P.  C. 

II.  CHEQUES. 

And  see  Auctions,  2. 

5.  Customer's  Cheque— Bank  Dishonouring 
—Special  Damage— Principal  and  Agent- 
Authority  of  Agent — Consideration.'] — T.  had 
authority  to  obtain  for  the  plaintiff,  as  his 
principal,  a  promise  by  the  bank  to  pay 
certain  cheques.  The  defendant  bank  pro- 
mised T.  as  the  agent,  and  for  and  on  be- 
half of  the  plaintiff,  to  pay  the  cheques.  T. 
deposited  a  store  warrant  of  the  plaintiff's 
sheep  as  the  consideration  for  that  promise. 
The  bank  dishonoured  the  cheques. 

Held— that  there  was  consideration  mov- 
ing from  the  plaintiff;  that  the  plaintiff  had 
a  cause  of  action,  and  that  evidence  of 
the  plaintiff's  loss  of  custom  and  of  credit 
from  particular  individuals  was  not  admis- 
sible, as  no  special  damage  was  alleged. 
Fleming    v.    Bank    op    New    Zealand,    [1900] 

[A.  C.  577;  69  L.  J.  P.  C.  120;  83  L.  T.  1; 
16  T.  L.  E.  468-P.  C. 

6.  Bank  Dishonouring  Customer's  Cheque 
—Damage  to  Customer's  Financial  Rcputa- 
tion.]—A.  customer  with  an  account  current 
at  a  bank  is  entitled  to  have  his  cheques 
honoured  up  to  the  amount  of  his  credit 
balance.  If  a  bank,  with  funds  at  a  custo- 
mer's credit,  dishonour  his  cheque,  it  is 
liable  to  him  for  the  damage  done  to  his 
financial  reputation. 

King  t- .  British  Linen  Bank,  [1899]  36  S.  L.  E. 

[733 

7.  Certified  Cheque  —  Alteration  —  For- 
gery —  Payment  through  Clearing-house- 
Liability  for  Loss— Delay.']— A  customer   of 


the  respondent  bank  drew  a  cheque  upon 
that  bank  for  five  dollars,  and  had  the 
cheque  certified  by  the  bank  as  good.  The 
customer  thereupon  inserted  the  word  "  hun- 
dred "  after  the  "  five "  and  paid  the 
cheque  so  altered  into  the  appellant  bank 
and  opened  an  account  there,  and  he  drew 
against  the  amount  which  was  placed  to  his 
credit.  The  appellant  bank  presented  the 
cheque  through  the  clearing-house,  and  it 
was  paid  by  the  respondent  bank.  The 
next  day  the  respondent  bank  discovered 
the  fraud,  and  claimed  repayment  of  495 
dollars  from  the  appellant  bank.  It  was 
proved  that  certified  cheques,  apparently  in 
order  and  presented  through  the  clearing- 
house, were  paid  by  bankers  as  a  matter 
of  course,  and  it  was  not  usual  for  bankers 
to  turn  to  their  customers'  account  on  the 
day  of  presentment  to  see  whether  there  was 
anything  wrong  before  passing  the  cheques, 
but  it  was  usual  to  check  the  returns  with 
the  customers'  account  the  next  day. 

Held— that  the  respondent  bank  was  en- 
titled to  recover  the  495  dollars  as  money 
paid  under  a  mistake  of  fact. 

Kelly  V.  Solari  ((1841)  9  M.  &  W.  54;  11 
L.  J.  Ex.  10)  followed. 

Decision  of  the  Supreme  Court  of  Canada 
(31  Can.  Sup.  Ct.  Eep.  344)  afiirmed. 
Imperial  Bank  of  Canada  v.  Bank  of  Hamilton, 

[1903]  A.  C.  49;  72  L.  J.  P.  C.  1;  51  W.  R 
289;  87  L.  T.  457;  19  T.  L.  E.  56-P.  G 

8.  Cheque  Bank  Cheques  not  filled  or 
Signed  by  Customers— Winding-up— "  Out- 
standing Cheques"— Secured  Creditors.]— 
Customers  of  the  Cheque  Bank  who  at  the 
date  of  the  winding-up  of  the  bank  held 
cheques  of  the  bank  not  filled  up  or  signed 
by  them. 

Held- to  be  creditors  of  the  bank  as  the 
holders  of  "  outstanding  cheques "  within 
the  meaning  of  clause  6  of  the  trust  deed  of 
the  bank. 

In  re  Cheque  Bank,   Ld.    (No.  1),    (1902)  18 
[T.  L.  E.  8-Wright,  J. 

9.  Cheque  Bank  Cheques  not  filled  up  to 
the  Limit— Customer's  Balance  at  Bank 
after  all  his  Cheques  are  drawn— Winding- 
up  —  "  Outstanding  Cheques  "  —  Documents 
of  Title— Forms  of  Request  for  New  Cheques 
—Secured  Cj-ed/fors.]— Customers  of  the 
Cheque  Bank,  who  at  the  time  of  the  wind- 
ing-up of  the  bank  had  exhausted  their  sup- 
ply of  cheques,  but  had  drawn  them  for  less 
than  the  limit  perforated  on  the  cheques, 
thus  having  a  balance  to  their  credit  at 
the  bank. 

Held— not  to  be  secured  creditors,  as  the 
sums  remaining  to  the  credit  of  the  cus- 
tomers under  those  circumstances  could  not 
be  called  '"outstanding  cheques."  nor  could 
such  customers  be  called  holilers  of  out- 
standing chejues;  and  that  the  forms  of 
request  for  new  cheques  were  not  documi^nta 
of  title  at  all,  and  could  not  be  regarded  as 
4—2 
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Cheques— Conti7iued. 

cheques  at  all,  nor  could  the  holders  of 
them  be  regarded  as  the  holders  of  out- 
standing cheques. 

In  re  Cheque  Bank.   Ld.    (No.  2),    (1902)   18 
[T.  L.  R.  22-Wright,  J. 

10.  Certifying  Cheque— Effect  of— Entries  in 
Pass-book  Admissions  only.^ — The  initialling 
of  a  cheque  by  a  drawee  bank  has  not  the 
effect  of  making  it  current  as  cash  in  the 
absence  of  evidence  of  such  a  usage.  A 
cheque  certified  before  delivery  is  subject, 
as  regards  its  subsequent  negotiation,  to  all 
the  rules  applicable  to  uncertified  cheques. 
The  only  effect  of  the  certifying  is  to  give 
the  cheque  additional  currency  by  showing 
on  the  face  that  it  is  drawn  in  good  faith 
on  funds  sufficient  to  meet  its  payment,  and 
by  adding  to  the  credit  of  the  drawer  that 
of  the  bank  on  which  it  is  drawn.  The 
entries  in  the  pass-book  are  not  conclusive 
as  showing  that  the  bank  accepts  the  cheque 
as  cash;  but  such  entries  are  admissions 
only,  and,  as  in  the  case  of  the  receipts  for 
the  payment  of  money,  they  do  not  debar  the 
party  sought  to  be  bound  by  them  from 
showing  the  real  nature  of  the  transactions 
which  they  are  intended  to  record. 

Gaden  v.  Newfoundland  Savings  Bank,  [1899] 

[A.  C.  281;  68  L.  J.  P.  C.  57;  80  L.  T.  329; 

15  T.  L.  R.  228— P.  C. 

11.  Cheque  Drawn  by  three  Persons — 
Liability  of  Drawers  to  Bank.^ — Three 
persons,  none  of  whom  had  any  funds  to 
their  credit  at  a  certain  bank,  drew  a  cheque 
upon  it  in  favour  of  blank  or  order.  The 
bank  cashed  the  cheque,  paying  the  amount 
to  one  of  the  drawers,  and  opened  an  ac- 
count in  the  names  of  the  drawers,  which 
they  debited  with  the  amount  of  the  cheque. 

Held — that  the  drawers  were  jointly  and 
severally  liable  to  the  bank  for  the  amount 
of  the  cheque. 

Henderson    v.    Wallace    ,'nd    Pennell,    (1903) 
[5  F.  166-Ct.  of  Sess. 

12.  Condition  Attaching  to  Delivery- 
Proof  by  Parole— Negotiation— Bills  of  Ex- 
change Act,  1882  (45  &  46  Vict.  c.  61),  ss.  29, 
38,  73,  100.]— The  defender  drew  a  cheque  for 
^500  upon  the  Commercial  Bank  of  Scotland 
in  favour  of  C.  W.  S.,  and  indorsed  it  to  the 
pursuer.  The  defender  agreed  to  grant  this 
cheque  only  on  condition  that  he  should  re- 
ceive a  cheque  by  R.  that  same  afternoon, 
and  if  ho  did  not,  then  he  would  counter- 
mand payment  of  the  cheque. 

Held— that  the  condition  in  question  was 
one  which  it  was  competent  to  prove  by 
parole,  both  under  sect.  100  of  the  Bills  of 
Exchange  Act  and  at  Common  Law,  and  was 
effectual  against  an  indorsee  who  was  not 
a  holder  in  due  course. 

Semple  v.  Kyle,  (1902)  4  F.  421-Ct.  of  Sess., 
[1st  Division. 


13.  Countermand  of  Payment— Telegram 
Placed  in  Bank's  Letter  Box— Telegram 
Overlooked— Notice— Bills  of  Exchange  Act, 
1882  (45  &  46  Vict.  c.  61),  s.  75.]— A  cheque 
drawn  upon  the  defendant's  bank  was  given 
by  the  plaintiff  on  October  31st  to  a  third 
person.  Upon  the  same  day  the  plaintiff, 
after  banking  hours,  sent  a  telegram  to  the 
bank  countermanding  payment  of  the 
cheque.  The  bank  being  closed,  the  tele-' 
gram  was  put  into  the  bank  letter-box.  On 
the  next  morning,  November  1st,  the  bank 
cashier,  when  clearing  the  letter-box,  by 
some  accident  left  the  telegram  lying  in  the 
box,  where  it  remained  until  the  following 
morning,  November  2nd,  when  it  was 
opened.  In  the  meantime,  the  cheque  was 
presented  for  payment  on  November  1st, 
and  was  paid.  In  an  action  by  the  plaintiff 
to  recover  the  sum  so  paid  away  as  money 
had  and  received. 

Held— that  there  was  at  any  rate  no 
countermand  of  payment  until  the  telegram 
was  brought  to  the  notice  of  the  bank,  and 
that  the  plaintiff  could  not  recover.  More- 
over, although  a  bank  may  reasonably  post- 
pone payment  of  a  cheque  on  receipt  of  a 
telegram  in  order  to  make  inquiries,  semble, 
it  is  not  in  law  bound  to  accept  an  unau- 
thenticated  telegram  as  sufficient  authority 
to  refuse  payment. 

Decision  of  Div.  Ct.  (23  T.  L.  R.  594)  re- 
versed. 

Curtice  v.  London  City  and   Midland  Bank, 
[  (1907)  24  T.  L.  R.  176-C.  A. 

14.  Crossed  Cheque  —  Conversion  —  Collec- 
tion for  Customer— Forged  Indorsement- 
Credit  for  Cheque  given  in  Account  before 
it  is  cleared— Banker  not  acting  as  mere 
Agent  for  Collection — Cheque  crossed  by  Col- 
lecting Bankei — Draft  by  one  Branch  of  a 
Bank  on  another  Branch— "  Not  Negoti- 
able "—Protection  of  Bankei — Bills  of  Ex- 
change Act,  1882  (45  &  46  Vict.  c.  61),  s.  3, 
sub-s.  1;  ss.  60,  73;  s.  77,  sub-s.  6;  s.  79,  sub-s. 
2;  ss.  80,  82— Revenue  Act,  1883  (46  &  47  Vict, 
c.  55),  s.  17-Stamp  Act,  1853  (16  &  17  Vict. 
c.  59),  s.  19.]— When  a  banker  receives  from 
a  customer  a  crossed  cheque  drawn  upon 
another  bank,  and  places  the  amount  there- 
of to  the  customer's  account  and  allows  him 
to  draw  against  it,  without  waiting  for  the 
cheque  to  be  paid  by  the  bank  on  which  it 
is  drawn,  the  banker  receives  payment  as  a 
holder  for  value,  and  not  for  the  customer, 
so  as  to  entitle  him  to  the  protection  of 
sect.  82  of  the  Bills  of  Exchange  Act.  1882. 

Sect.  82  only  protects  a  banker  when  the 
cheque  is  crossed  before  it  comes  into  his 
hands :  it  does  not  apply  to  an  uncrossed 
cheque,  which  the  banker  himself  crosses 
on   receiving   it. 

A  banker's  draft  drawn  by  one  branch  of 
a  bank  upon  its  head  office  is  not  a  bill  of 
exchange  or  cheque  within  the  Act  of  1882, 
nor  is  it  within  sect.  17  of  the  Revenue  Act, 
1883;  it  is,  however,  within  sect.  19  of  the 
Stamp  Act,  1853,  which  protects  the  banker 
if  the  endorsement  be  forged, 
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The  plaintiff,  who  traded  under  the  firm 
name  of  Gordon  and  Munro,  had  in  his  em- 
ploy a  clerk  named  Jones,  who  opened  accounts 
with  the  defendant  banks  respectively.  After 
Jones  had  opened  an  account  with  them,  he 
commenced  a  series  of  dealings  with  cheques 
which  belonged  to  the  plaintiff,  and  most  of 
which  were  drawn  upon  banks  other  than 
the  defendant  bank,  payable  to  the  order  of 
Gordon  and  Munro,  and  crossed.  Having 
obtained  possession  of  these  cheques  by 
larceny,  he  forged  the  signature  of  the  plain- 
tiff's firm  on  the  back  of  them,  and  then 
handed  them  to  the  defendant  bank,  who 
crossed  them  all  with  their  own  rubber  stamp, 
and  at  once  credited  him  with  the  amount 
of  the  cheques,  and  allowed  him  to  draw 
against  them  before  they  were  cleared.  His 
account  with  the  defendant  bank  would,  it 
appeared,  have  been  overdrawn  during  a 
large  portion  of  the  period  covered  by  these 
transactions,  but  for  the  cheques  paid  in  as 
before  mentioned.  The  action  was  brought 
by  the  plaintiff,  as  the  true  owner  of  the 
cheques,  against  the  defendants,  as  persons 
who  had  dealt  with  the  cheques  in  a  manner 
amounting  to  a  conversion  of  them.  The 
question  was  whether  the  defendants,  who 
were  prima  facie  liable,  because  the  forged 
indorsements  gave  no  title  to  the  cheques, 
were  protected  by  the  provisions  of  the  Bills 
of  Exchange  Act,  1882.  There  were  different 
classes  of  instruments  dealt  with  :  —  (1)  Un- 
crossed cheques  payable  to  G.  &  M.,  or  order, 
not  drawn  on  the  appellants  :  (2)  uncrossed 
cheque  payable  to  G.  &  M.,  or  bearer,  not 
drawn  on  the  appellants :  (3)  uncrossed 
banker's  drafts  payable  to  G.  &  M.,  or  order, 
drawn  on  the  appellants  by  one  of  their 
branches  :  (4)  crossed  cheques  payable  to  G. 
&.  M.,  or  order,  drawn  on  the  appellants  : 
(5)  crossed  and  '*  not  negotiable "  cheques 
payable  to  G.  &  M.,  or  order,  not  drawn  on 
the  appellants  :  (6)  crossed  cheques  payable 
to  G.  &  M.,  or  order,  not  drawn  on  the  ap- 
pellants :  (7)  crossed  cheques  payable  to  G. 
&  M.,  or  bearer,  and  not  drawn  on  the  ap- 
pellants :  (8)  crossed  instruments  payable  to 
G.  &  M.,  on  signature  of  a  special  receipt  at 
foot  and  not  drawn  upon  the  appellants.  It 
was  admitted  at  previous  stages  of  the  action 
that  the  plaintiff  could  not  succeed  on  classes 
2,  4,  and  7,  i.e.,  bearer  cheques,  and  order 
cheques  drawn  on  the  appellants  themselves. 
The  other  classes  were  now  in  dispute. 

.Tones  was  admitted  to  be  a  "  customer  "  of 
the  appellants  within  the  meaning  of  sect. 
82;  and  the  jury  had  found  that  the  appel- 
lants had  not  been  guilty  of  any  negligence. 
[  Held— (affirming  the  C.  A.)  that  the  plain- 

I  tiff  could  recover  on  classes  1,  5,  G,  and  8,  for 
I  the  reasons  given  in  the  first  two  paragraphs 
I  of  this  note;  but  (varying  the  decision  of  the 
I  C.  A.)  that  he  could  not  recover  on  class  3 
I  for  the  reasons  given  in  the  third  paragraph 
I         of  this  note. 

!  Decision  of  C.   A.    ([1902]   1   K.   B.  242;  71 

L.  J.  K.  B.  215;  50  W.  K.  276;  8f>  L.  T.  98;  18 
T.  L.  K.  156;  7  Com.  Cas.  37),  reversing  deci- 


sion of  Bucknill,  J.  ([1901]  83  L.  T.  762;  17 
T.  L.  R.  176),  affirmed  with  a  slight  varia- 
tion. 

Capital  and  Counties  Bank  v.  Gordon;  Lon- 

[don   City   and   Midland   Bank   v.   Gordon, 

[1903]    A.    C.    240;  72    L.    K.    J.    B.    451;  51 

W.  R.  671;  88  L.  T.  574;  19  T.  L.  R.  462;  8 

Com.  Cas.  221-H.  L.  (E.). 

15.  Crossed  Cheque — For ijery— Receiving 
Payment  for  Customer — Entering  Amount 
to  Credit  of  Customer  in  Ledger — Crossing 
Cheque  specially  to  Banker  for  Collection- 
Bills  of  Exchange  Act,  1882  (45  &  46  Vict.  c. 
61)  ss.  77,  78,  82.]— The  defendants,  who  were 
bankers,  received  for  collection  a  cheque 
from  a  customer  drawn  upon  another  bank 
and  crossed  generally.  The  defendant's 
clerk  at  once  entered  the  amount  in  the 
bank  ledger  to  the  credit  of  the  customer, 
and  crossed  the  cheque  specially  to  the  de- 
fendants' clearing  bankers,  and  beneath  the 
special  crossing  stamped  words  denoting 
that  it  was  for  account  of  the  defendants' 
bank.  The  next  day,  when  the  cheque  was 
honoured,  the  defendants  entered  the 
amount  thereof  to  the  customer's  credit  in 
his  pass-book,  and  the  customer  was  then 
allowed  to  draw  against  it.  The  cheque 
was  a  forged  cheque,  but  the  defendants 
acted  throughout  in  good  faith  and  without 
negligence. 

Held— that  the  defendants  had  merely 
received  payment  of  the  cheque  for  their 
customer,  and  were  protected  by  sect.  82 
of  the  Bills  of  Exchange  Act,  1882. 

AkROKERRI       (ASHANTI)       MiNES,       Ld.       V.      ThE 

[Economic  Bank,  Ld.,  and  Hobbs;  Bip- 
lossu  Mines,  Ld.  v.  Same;  Attasi  Mines, 
Ld.  11.  Same;  Ashanti  Mines,  Ld.  r.  Same, 
[1904]  2  K.  B.  465;  73  L.  J.  K.  B.  742; 
52  W.  R.  670;  91  L.  T.  175;  20  T.  L.  R. 
564;  9  Com.  Cas.  £81— Bigham,  J. 

16.  Crossed  Cheque  —  Receiving  Payment 
for  a  Customer — Giving  Credit  to  Customer 
before  Cheque  Cleared — Crediting  Customer 
in  Bank's  Books — Negligence—Holding  out 
— Name  of  Individual  same  Name  as  firm- 
Bills  of  Exchange  Act,  1882  (45  &  46  Vict.  c. 
61),  s.  82.] — A  banker  does  not  lose  the  pro- 
tection of  sect.  82  of  the  Bills  of  Exchange 
Act,  1882,  merely  because,  before  a  crossed 
cheque  paid  in  by  a  customer  is  cleared, 
he  makes  a  credit  entry  in  the  bank's  books 
or  in  the  pass-book  not  communicated  to  the 
customer. 

Canital  an.l  Counties  Bank  v.  Cordon 
([1903]  A.  C.  240;  72  L.  J.  K.  B.  451 ;  51  W.  R. 
671;  88  L.  T.  574 ;  19  T.  L.  R.  462-H.  L., 
No.  14,  supra)  distinguished. 

It  may  be  negligence  on  the  part  of  a 
banker  to  receive  payment  for  a  customer  of 
a  crossed  cheque  marked  "  account  of 
payee,"  where  the  banker  has  information 
which  may  lead  him  to  think  that  the  ac- 
count to  which  he  is  crediting  the  amount 
of  the  cheque  is  not  the  payee's  account. 

Where  a  person  carries  on  business  iu  thp 
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name  of  an  individual  with  the  addition  of 
the  words  "  and  Co.,"  and  employs  that  in- 
dividual as  manager  of  the  business,  to 
whom  the  entire  control  of  the  business  is 
left,  his  conduct  does  not  amount  to  a  hold- 
ing out  of  that  person  as  the  sole  owner 
of  the  business.  It  may  amount  to  a  hold- 
ing out  that  he  is  a  partner  in  the  business. 
Bevan  v.  The  National  Bank,  Ld.  ;  Bevan  v. 
[The  Capital  and  Counties  Bank.  Ld., 
(1906)  23  T.  L.  E.  05— Channell,  J. 

17.  Crossed  Cheque  — "Not  Negotiable"— 
"  Customer "  —  Fraud  —  Defective  Title- 
Liability  of  Banker— Bills  of  Exchange  Act, 
1882  (45  &  46  Vict.  c.  61),  ss.  81,  82.]-A  per- 
son who  takes  a  cheque,  which  is  upon  its 
face  "  not  negotiable,"  and  treats  it  as  a 
negotiable  security,  takes  the  risk  of  the 
person  for  whom  he  negotiates  it  having  no 
title  to  it. 

To  make  a  person  a  "  customer "  of  a 
bank  there  must  be  some  sort  of  account, 
either  a  deposit  or  a  current  account,  or 
some  similar  relation. 

A  rate  collector  at  N.  had  been  in  the 
habit  of  cashing  cheques  received  by  him  as 
collector  of  rates  at  the  respondents'  bank 
at  W.  His  employers,  the  overseers,  kept 
their  account  at  another  bank  in  N.  It  did 
not  appear  that  he  cashed  cheques  at  the 
respondents'  bank  in  any  cases  except  those 
in  which  he  had  to  make  payments  out  of 
the  rate  collected  as  poor-rate  to  the  credit 
of  the  waywardens  or  rural  district  council, 
who  kept  their  accounts  with  the  respon- 
dents. In  all  instances  which  were  put  in 
evidence  the  transaction  was  similar  to 
the  one  in  question,  namely,  a  payment 
to  the  credit  of  a  customer  of  the  respon- 
dents by  means  of  a  large  cheque  out  of 
which  he  received  the  change.  He  had 
no       banking       account       anywhere.  He 

falsely  pretended  to  {he  plaintifis  that  a  rate 
had  been  made,  and  so  induced  them  to  give 
him  their  cheque  for  jei42  10s.,  the  amount. 
The  cheque  was  drawn  in  his  favour  or 
order.  It  was  crossed  generally  "  and  Co.," 
and  marked  "  not  negotiable."  He,  in 
accordance  with  his  usual  course  of  dealing 
with  the  respondents,  handed  it  across  the 
counter  to  the  bank  clerk  at  W.,  and  the 
latter  filled  up  a  paying-in  slip,  which  the 
rate  collector  signed.  £25  was  placed  to 
the  credit  of  the  W.  Eural  District  Council 
and  the  balance  paid  to  the  rate  collector 
in  cash.  The  respondents  crossed  it  to  them- 
selves, and  sent  it  to  their  head  office  in 
London  for  collection.  It  was  duly  pre- 
sented and  paid.  In  an  action  for  money 
had  and  received  or  damages  for  conversion 
of  the  cheque,  it  was  found  that  the  respond- 
ents received  the  payment  in  good  faith  and 
without  negligence. 

Held— that  the  rate  collector  never  had 
any  real  title  to  the  cheque,  and  it  being 
marked  "  not  negotiable "  the  respondents 
Qever  acquired  title  to  it  as  against  the  ap- 


pellants; that  it  was  not  proved  that  he 
was  a  customer,  or  that  the  respondents 
undertook  to  collect  the  cheques  on  his  be- 
half, so  as  to  bring  them  within  the  protec- 
tion of  sect.  82  of  the  Bills  of  Exchange  Act, 
1882;  and  that  the  respondents  were  liable 
to  the  appellants  for  the  amount  of  the 
cheque. 

Decision  of  the  Court  of  Appeal  ([1900]  2 
Q.  B.  464;  69  L.  J.  Q.  B.  741;  48  W.  E.  662; 
82  L.  T.  746;  16  T.  L.  E.  453;  5  Com.  Cas. 
282)  reversed. 

Great  Western  Eailwat  v.  London  and 
[County  Banking  Co.,  [1901]  A.  C.  414;  70 
L.  J.  K.  B.  915;  50  W.  E.  50;  85  L.  T.  152; 
17  T.  L.  E.  700;  6  Com.  Cas.  275-H.  L.  (E.). 

18.  Crossed  generally — Collection  for  Cus- 
tomer—No Title  —  Negligence  —  Liability  to 
True  Owner— Bills  of  Exchange  Act,  ISS'Z  (45 
&  46  Vict.  c.  61),  s.  82.]— The  Bills  of  Ex- 
change Act,  1882,  s.  82,  provides  that  where  a 
banker  without  negligence,  receives  payment 
of  a  crossed  cheque  for  a  customer  who  has 
no  title  to  the  cheque,  the  banker  shall  not 
incur  any  liability  to  the  true  owner  of  the 
cheque. 

A  cheque  for  ,£542  was  drawn  in  favour  of 
the  plaintiffs,  or  order,  and  crossed  gener- 
ally. The  plaintiffs'  secretary  indorsed  the 
cheque  with  the  name  of  the  plaintiffs,  fol- 
lowed by  his  own  name  and  the  word 
"  secretary,"  and,  without  the  authority  of 
the  plaintiffs,  paid  the  cheque  into  his  ac- 
count at  the  defendant's  bank  for  collection. 
The  secretary  had  never  previously  paid 
into  his  own  account  a  cheque  drawn  in 
favour  of  the  plaintiffs.  The  defendants, 
without  making  any  inquiry  as  to  the 
authority  of  the  secretary  to  deal  with  the 
cheque,  placed  the  amount  to  the  credit  of 
the  secretary,  and  collected  the  proceeds 
from  the  paying  bank. 

Held— that  the  defendants  had  not  acted 
without  negligence,  and  were  liable  to  the 
plaintiffs  for  the  amount  of  the  cheque. 
Hannan's  Lake  View   Central,   Ld.,  v    Arm- 

[strong  &  Co.,   (1900)  16  T.  L.    E.    236;  5 
Com.  Cas.  188 — Kennedy,  J. 

19.  Forged  Indorsement—"  Fictitious  or 
non-existing  Person"— Intention  of  Drawer 
—Bills  of  Exchange  Act,  1882  (45  &  46  Vict.  c. 
61),  s.  7,  sub-s.  3.]— A  confidential  clerk  in 
the  plaintiff's  employment  made  out  cheques 
payable  to  the  order  of  certain  of  their  cus- 
tomers, and  obtained  the  signature  of  the 
plaintiffs  to  them.  At  the  time  the  cheques 
were  drawn  no  money  was  owing  to  the  cus- 
tomers. The  clerk  then  forged  the  indorse- 
ments and  obtained  cash  for  the  cheques 
from  the  defendant,  who  acted  with  good 
faith  in  the  matter.  The  cheques  were  duly 
paid  on  presentment.  In  an  action  to  re- 
cover the  amount  so  received  by  the  defen- 
dant. 

Held— that  the  payees  were  not  "fictitious" 
persons  within  sect.  7,  sub-s.  3,  of  the 
Bills  of  Exchange  Act,  1882,  inasmuch  as  at 
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I  secretary  of  the  company.    There  were  three 

J  iu^  „!„;„      directors,    including    the    chairman.       The 

the  time  the  cheques  were  drawn  the  plain-    ^^^^^^^^  ^^^^^  ^^^^  ^^^  ,^^  l,^j  f„^,  years 

tiffs  intended  to  pay  the^a^°;i°Jf,J°^f^  before  forged  his  signature  to  a  document, 
persons  named  therein  who  were  their  cus-  ^^^^  ^.^^^  ^^^^  time  the  son  had  apparently 
tomersjand  that    therefore    the  defendant  J  a     blameless     life.      The     directors 

,vas  not  entitled  to  retain  the  ^mo^nt^.  ^^^^^^^^^   ^^^   secretary   to  have   the  custody 

^5l"'f„2^£^^'";''^^•■^^^il'^"^^/''-^•  iS    ?Qlof    the    company's    cheque-book    and    bank 

pass-book,    and    they    did    not    require    the 


A.  C.  107;  60  L.  J.  Q.  B.  145;  55  J.  P.  676;  39 
W  R.  657;  64  L.  T.  353— H.  L.)  and  Clutton 
V.  Attenborough  <£•  Sons  ([1897]  A.  C.  90;  66 
L.  J.  Q.  B.  221;  45  W.  R.  276;  75  L.  T.  556- 
II.  L.)  distinguished. 

ViNDEN   AND   EOGERS   V.   HcGHES,    [1905]    1   K.    B. 

[795;  74  L.  J.  K.  B.  410;  53  W.  R.  429;  21 
T.  L.  R.  324— Warrington,  J. 

20.  Forged  Indorsement— Payee— "  Ficti- 
tious Person"— Belief  or  Intention  of 
Drawer-Bills  of  Exchange  Act,  1882  (45  & 
46  Vict.  c.  61),  s.  7,  sub-s.  3.]— A  payee  is  not 
a  "fictitious  person"  within  sect.  7  (3)  of 
the  Bills  of  Exchange  Act,  1882,  if  he  is  a 
real  person  intended  by  the  drawer  to  re- 
ceive  payment. 

W.  falsely  represented  to  the  plaintiff  that 
he  had  agreed  to  purchase  from  K.  certain 
shares  and  had  arranged  to  resell  the  shares 
at  a  profit.  The  plaintiff  was  thereby  in- 
duced to  assist  him  in  financing  the  tran- 
saction, and  for  this  purpose  drew  a  cheque 
payable  to  K.  or  order  for  the  amount  of 
the  purchase-money.  This  cheque  he  de- 
livered to  W.  with  instructions  to  hand  it 
to  K.  in  payment  for  the  shares.  W. 
forged  K.'s  indorsement  to  the  cheque  and 
paid  it  into  his  own  account  with  the  de- 
fendant bank,  who  credited  him  with  the 
amount,  and  collected  the  money  from  the 
plaintiff's  bank.  W.  had  not  agreed  to  buy 
any  shares  from  K.,  and  K.  had  at  the 
time  no  shares  in  the  company.  In  an  ac- 
tion by  the  plaintiff  against  the  defendant 
bank  for  the  conversion  of  the  cheque. 

Held— that,  as  K.  was  an  existing  person 
designated  by  the  plaintiff  and  intended  by 
him  to  be  the  payee  of  the  cheque,  the 
payee  was  not  a  "  fictitious  person  "  within 
sect.  7,  sub-s.  3,  of  the  Bills  of  Exchange 
Act,  1882,  and  that  the  defendant  bank  was 
liable  to  pay  to  the  plaintiff  the  amount  of 
the  cheque. 

Vinden  v.  Hughes  ([1905]  1  K.  B.  795;  74 
L.  J.  K.  B.  410;  53  W.  R.  429;  21  T.  L.  R. 
324— Warrington,   J.,   supra)   approved. 

Decision  of  Bray,  J.    ([1906]  2  K.  B.  718; 
75   L.   J.   K.   B.    1026;      11    Com.    Cas.    293) 
affirmed. 
Macbeth   v.    North   and   Sooth   Wales   Bank, 

[1908]   1   K.   B.   13;   77   L.   J.   K.   B.   19;   97 

L.  T.  699;  13  Com.  Cas.  69;  24  T.  L.  R.  5- 

C.A. 

Affirmed  H.  L.,  [1908]  W.  N.  66;  77  L.  J. 
K.  B.  464. 

21.  Forgery— Drawer's  Name  Forged  to 
Cheque  —  Negligence  of  Customer  — 
Estoppel.]— The  directors  of  a  limited  com- 
pany appointed  the  son  of  the  chairman  as 


secretary  to  produce  the  cheque-book  for  in- 
spection at  their  meetings.  The  signatures 
of  a  director  and  of  the  secretary  were 
necessary  when  drawing  cheques  on  behalf 
of  the  company.  The  secretary  forged  the 
signature  of  a  director  to  a  number  of 
cheques  purporting  to  be  drawn  on  behalf 
of  the  company,  and  obtained  payment 
thereof  from  the  company's  bankers.  The 
company  claimed  to  recover  from  the 
bankers  the  amounts  so  paid. 

Held— that  the  company  were  not  estopped 
by    negligence    from    recovering    the    sums 
claimed. 
Lewes  Sanitary  Steam  Laundry  Co.  v.  Bab- 

[CLAY  &  Co.,  (1906)  95  L.  T.  444;  22  T.  L.  R. 
737;  11  Com.  Cas,  255— Kennedy,  J. 


22.  Fraudulent  Alteration— Negligence  of 
Drawer— Leaving  Space  before  Amount— 
EsfoppcL]— Whatever  the  duty  of  a  cus- 
tomer towards  his  banker  may  be  with  re- 
ference to  the  drawing  of  cheques,  the  mere 
fact  that  the  cheque  is  drawn  with  spaces 
such  that  a  forger  can  utilise  them  for  the 
purpose  of  forgery  is  not  in  itself  any  viola- 
tion of  that  duty. 

Cheques  were  written  out  by  one  of  three 
executors  upon  their  account  at  a  bank,  and 
were  then  signed  by  the  three,  the  executor 
who  wrote  out  the  cheque  signing  last.  Five 
of  these  cheques  were  so  written  out  as  to 
leave  a  space  to  the  left  of  the  statement  of 
the  amount  of  the  cheque,  both  as  given  in 
words  and  as  given  in  figures.  The  executor 
who  wrote  out  the  cheques  increased  the 
amount  thereof,  after  they  were  signed,  by 
adding  words  and  figures  to  the  left  of  those 
originally  written  on  the  cheques,  and  the 
cheques  so  altered  were  paid  by  the  bank, 
who  could  not  by  the  exercise  of  ordinary 
care  and  caution  have  detected  the  forgery. 
In  an  action  by  the  two  executors  against 
the   bank. 

Held— that  the  plaintiffs  had  not  violated 
any  duty  which  they  owed  to  the  bank,  and 
were  therefore  not  negligent,  and  were  not 
estopped  from  alleging  that  the  cheques  as 
altered  were  not  their  cheques. 

Scholficld  V.  Londcshorough  ([1896]  A.  C. 
514;  65  L.  J.  Q.  B.  593;  45  W.  R.  124;  75L.T. 
254— H.  L.)  applied. 

Decision  of  the  High  Court  of  Australia 
(1  Com.  L.  R.  632)  affirmed. 
The  Colonial  Bank  of  Australasia,   Ld.,   v. 

[Marshall  and  Another,   [1906]   A.  C.  559; 
75  L.  J.  P.  C.  76;  22  T.  L.  R.  746-P.  C. 

23.  Indorsement— Sans    Kecours— Jndorser 
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Hot  a  Parttj  to  the  Cheque— Bills  of  Ex- 
change Act,  1882  (45  &  46  Vict.  c.  61),  ss.  16, 
56.]— The  defendant,  who  was  not  a  party 
to  a  cheque,  at  the  request  of  the  payee 
wrote  his  name  on  the  back  thereof,  adding 
the  words  sans  recours. 

Held— that  under  sect.  16  of  the  Bills  of 
Exchange  Act,  1882,  the  defendant  could 
negative  his  liability  as  indorser  by  adding 
sans  recours. 

Wakefield    v.    Alexander    &    Co.,    (1901)    17 
[T.  L.  E.  217— Ridley,  J. 

24.  Non-collection  of— London  or  County 
Cheque  paid  in  by  Customer— Dishonouring 
Customer's  Cheque — Custom  of  Bankers — 
Liability  of  Banker.']— The  plaintiff,  a  cus- 
tomer of  the  defendant  bank  in  the  City  of 
London,  paid  into  his  account  before  3  p.m. 
on  May  21st  a  cheque  for  <£500,  drawn  in  the 
following  form  :  "  Norwich  Union  Life  In- 
surance Society,  No.  889.  Norwich,  May  20, 
1901.  Barclay  and  Company  (Ld.'),  with 
which  has  been  incorporated  Gurneys,  Bir- 
becks,  Barclay  and  Buxton,  Bank  Plain, 
Norwich,  or  head  office,  54,  Lombard-street, 
London.  Pay  to  Thomas  W.  Forman — or 
order.  Five  hundred  pounds."  At  the  time 
this  cheque  was  paid  in  the  plaintiff  had  a 
balance  standing  to  his  credit  of  ^103  6s.  lOd. 
It  was  a  rule  of  the  defendant  bank  that, 
if  cheques  drawn  on  City  banks  were  paid 
in  before  3  p.m.,  they  could  be  drawn 
against  the  next  day.  On  May  22nd  the 
plaintiff  drew  a  cheque  upon  the  defendant 
bank  for  ^£239  in  favour  of  a  third  person, 
which  was  presented  on  May  23rd  and  dis- 
honoured. The  defendants  treated  the  Nor- 
wich Union  cheque  as  being  payable  at  Nor- 
wich, and  presented  it  through  the  country 
clearing-house,  and  in  consequence  the 
amount  was  not  collected  when  the  cheque 
for  .£239,  which  was  dishonoured,  was  pre- 
sented on  May  23rd..  In  an  action  for  dis- 
honouring the  cheque. 

Found  by  the  jury — that  the  Norwich 
Union  cheque  was  a  cheque  on  a  City  bank, 
and  that  there  was  a  recognised  and  general 
custom  amongst  London  bankers  that 
cheques  in  this  form  should  be  treated  as 
London  cheques.  Judgment  was  entered  for 
the  plaintiff. 
Forman     v.     Bank     of    England,     (1902)     18 

[T.  L.  E.  339-Lord  Alverstone,  C.J.,  and 
a  special  jury. 

25.  Obtained  by  Fraud— Right  to  Follow 
Proceeds.'] — The  payee  of  a  cheque  had  ob- 
tained it  by  false  pretences. 

Held — that  fhe  drawer  could  avoid  the 
transaction  and  follow  the  proceeds  into  the 
payee's  banking  account. 

Levene    v.    Maton,    (1907)    51    Sol.    Jo     532— 
[Joyce,  J. 

26.  Receipt  Form  Indorsed  on   Cheque- 


Unconditional  Order  to  Patj— Negotiable 
Instrument.] — An  order  cheque  bore  at  the 
foot  the  following  words  :  "  The  receipt  at 
back  hereof  must  be  signed,  which  signa- 
ture will  be  taken  as  an  indorsement  of  this 
cheque."    On  the  back  was  a  receipt  form. 

Held— that  the  cheque  was  a  negotiable 
instrument  since  the  order  to  pay  was  un- 
conditional, the  words  at  the  foot  not  being 
addressed  to  the  bankers  and  not  affecting 
the  order  to  them. 

Nathan   and   Others    v.    Ogdens,   Ld.,    (1905) 
[94  L.  T.  126;  22  T.  L.  E.  57— C.  A. 

III.  IN  GENERAL. 

And  see  15,  16. 

27.  Account  Current— Mortgage  of  Life 
Policy  to  Bank—Poivcr  of  Sale— Closing  Ac- 
count Current  by  Customer.]  —  A  customer 
mortgaged  to  his  bankers  a  policy  of  assur- 
ance on  his  life  to  seciire  the  amount  owing 
by  Mm  to  the  bank  from  time  to  time  in 
account  current.  The  mortgage  provided 
that  the  statutory  power  of  sale  should  be 
exercisable  by  the  bank  if  (inter  alia)  the 
customer  made  default  in  payment  of  the 
balance  due  on  the  account  current  for  the 
space  of  one  month  after  the  account  cur- 
rent had  been  closed.  The  customer  got  into 
difficulties,  and,  after  some  correspondence 
with  the  bank,  wrote  to  the  manager  on  the 
9th  of  November,  1899,  informing  him  that 
there  had  been  a  meeting  of  his  creditors 
and  a  trustee  had  been  appointed.  By  a 
deed  of  the  17th  of  November  he  assured  all 
his  real  and  personal  estate  to  the  trustee 
for  the  benefit  of  his  creditors.  On  the  28th 
of  November  notice  of  the  deed  was  given  to 
the  bank,  who,  on  the  18th  of  December, 
sold  the  policy  under  the  power. 

Held— that,  though  the  bank  had  not  itself 
closed  the  account,  the  debtor's  letter  of  the 
9th  of  November  must  be  taken  to  have 
amounted  to  a  closing  of  the  account  within 
the  meaning  of  the  clause  in  the  mortgage 
deed;  and,  consequently,  that  the  power  of 
sale  had  been  properly  exercised  by  the 
bank. 
Berry   v.   Halifax   Commercial  Banking   Co., 

[Ld.,  [1901]  1  Ch.  188;  70  L.  J.  Ch.  85;  49 
W.  E.  164;  83  L.  T.  665— Kekewich,  J. 

28.  Banker's  Books— Books  "used  in  the 
ordinary  business  of  the  bank" — Successors 
of  Bank— Bankers'  Books  Evidence  Act,  1879 
(42  &  43  Vict.  c.  11),  ss.  3,  4,  7,  9.]— The 
Bankers'  Books  Evidence  Act,  1879,  applies 
to  books  which  are  in  the  custody  or  control 
of  the  successors  to  the  bank  by  whom  the 
entries  in  the  books  were  originally  made. 

A  book  is  "  used  in  the  ordinary  business 
of  the  bank  "  within  the  meaning  of  sect.  9 
of  the  Act,  though  it  may  not  be  in  daily 
use,  if  it  is  kept  by  th^i  bank,  so  that  they 
may  have  it  in  case  it  is  desired  to  refer  to 
it. 

The   Asylum   for    Idiots   v.    Handysides    and 
[Others,  (1906)  22  T.  L.  E.  573-C.  A. 
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29.  Breach  of  Contract— Draft  accom- 
panied by  Shipping  Documents— Frozen 
Meat  Trade  —  Unusual  Form  of  Policy.^— 
The  plaintiff  carried  on  business  in  London 
as  an  importer  of  frozen  meat.  The  defen- 
dant bank,  at  the  plaintiff's  request,  under- 
took to  negotiate,  at  the  bank's  option, 
drafts  drawn  by  the  shippers  on  the  plaintiff 
in  respect  of  consignments  of  frozen  meat, 
the  drafts  to  be  accompanied  by  shipping 
documents— i.e.,  bills  of  lading,  invoices  and 
a  policy  of  insurance.  The  bank  negotiated 
a  draft  attached  to  which  was  a  policy  con- 
taining a  clause  :  "  To  pay  a  total  loss  by 
total  loss  of  vessel  only."  The  usual  form 
of  policy  in  the  frozen  meat  trade  is  a 
policy  covering  all  risks.  The  plaintiff, 
in  the  usual  course  of  business,  accepted  the 
draft  before  he  had  examined  the  docu- 
ments. A  partial  loss  of  the  consignment 
took  place,  which,  by  reason  of  the  clause  in 
the  policy,  the  plaintiff  could  not  recover 
from  the  underwriters. 

Held — that  the  bank  had  committed  a 
breach  of  its  contract  with  the  plaintiff  in 
negotiating  a  draft  which  was  not  accom- 
panied by  a  policy  of  insurance  in  the  pro- 
per form,  and  that  the  bank  was  liable  to 
make  good  the  loss  to  the  plaintiff. 

BoRTHwicK  V.  Bank  of  New  Zealand,   (1901) 
[17  T.  L.  E.  2;  6  Com.  Cas.  1— Mathew,  J. 

30.  Chairman  of  Bank  —  Directors  —  Pre- 
paration of  Accounts  by  Cashier  —  Duty  of 
Chairman  to  detect  Misstatements  in  Ac- 
counts.']—The  defendant  was  the  president  of 
a  banking  company  in  Quebec  which  was 
constituted  by  a  Canadian  statute,  and  he 
was  paid  a  salary  as  president.  The  cashier 
of  the  bank  was  the  principal  executive 
officer  under  the  directors,  and  he  impro- 
perly allowed  overdrafts  to  certain 
customer?,  which  caused  losses.  The  cashier 
prepared  the  accounts,  which  were  periodi- 
cally submitted  to  the  defendant  and  the 
other  directors,  and  these  accounts  were 
duly  audited.  The  accounts  were  so  framed 
as  not  to  disclose  the  fact  that  the  totals 
included  unauthorised  overdrafts.  There 
was  nothing  to  show  that  the  defendant  or 
the  other  directors  had  any  reison  to  sus- 
pect or  distrust  the  cashier. 

Held— that  the  defendant  was  not  negligent 
for  having,  in  the  circumstances,  trusted 
the  regularly  authorized  officer  of  the  com- 
pany. 

Prepontaine  v.  Grenier,  (1906),  23  T.  L.  R.  27 

[—P.  C. 

31.  Clearing-house  —  Failure  to  return 
Country  C/iequcs.]— By  the  Bankers*  Clear- 
ing Houso  Rules,  published  June,  1893,  it  is 
provided  (1)  A  clearing  to  be  held  in  the 
middle  of  each  dav  f;>r  the  interchange  | 
among  the  London  bankers  of  cheques  or 
their  correspondence  in  the  country  placed  | 


in  their  hands  for  collection.  .  .  (3)  Coun- 
try bankers  wishing  to  avail  themselves  of 
this  clearing,  to  remit  their  country  cheques 
to  their  own  London  agents,  to  stamp  across 
their  own  name  and  address  and  that  of 
their  London  agent;  (4)  Any  country  bank 
not  intending  to  pay  a  cheque  sent  to  it  for 
collection  to  return  it  direct  to  the  country 
or  branch  bank,  if  any,  whose  name  and 
address  is  across  it. 

The  above  rules  and  the  liability  of  a 
counti-y  bank,  not  intending  to  pay  a  cheque 
sent  to  it  for  collection,  for  failing  to  return 
it  direct  to  the  country  or  branch  bank, 
discussed  and  considered. 

Parr's  Bank  v.  Ashby,  (1898)  14  T.  L.  R.  5G3— 
[Bigham,  J. 

32.  Deposit  of  Deeds— Constructive  Notice 
—  Debentures  —  Mortgage  —  Priority.]  — 
There  is  no  rule  of  law  that  a  banker,  in 
his  dealings  with  each  customer,  is  to  be 
deemed  to  be  fixed  with  notices  of  the  con- 
tents of  every  document  deposited  with  him 
as  security  by  every  other  customer. 

Sect.  3  of  the  Conveyancing  Act,  1882  (45 
&  46  Vict.  c.  39)  shows  that  a  restriction, 
rather  than  extension,  of  the  old  doctrine  of 
constructive  notice  was  intended. 

The  managing  director  of  a  company 
deposited  wuth  a  bank  the  company's  title 
deeds  of  their  premises  by  way  of  security 
for  an  overdraft.  At  the  time  the  deposit 
was  made  four  first  mortgage  debentures 
issued  by  the  company  creating  a  floating 
charge  over  its  assets,  and  containing  a  con- 
dition that  nothing  therein  contained  should 
authorise  the  creation  of  a  charge  having 
priority  over  the  charge  created  by  the  de- 
bentures, had  been  deposited  with  the  bank 
by  another  customer,  but  the  bank  did  not 
know  of  the  condition,  and  made  no  in- 
quiries. 

Held— that  the  managing  director  of  the 
company,  by  making  the  deposit,  repre- 
sented that  he  had  the  power  to  make  a 
valid  deposit,  and  that  the  bank  had  a 
stronger  equity  than  the  debenture-holders, 
and  was  entitled  to  priority. 

Held,  further— that  the  bank  was  not 
affected  with  constructive  notice  of  the  con- 
ditions endorsed  on  the  first  mortgage  de- 
bentures, by  the  deposit  at  a  still  later  date 
of  some  of  a  further  series  of  debentures, 
ranking  as  a  second  charge  next  after  the 
first  debentures. 

In  re  Valletort  Sanitary  Steam  Laundry  Co., 

[Ld.,   Ward   v.  the  Company,    [1903]   2  Ch. 

654;  72  L.  J.  Ch.  674;  89  L.  T.  60;  19  T.  L.  R. 

593-Eady,  J. 

33.  Deposit  of  Deeds  —  Equitable  In- 
cumbrancers— Possession  of  Title  Deeds — 
Priority  —  Inquiry-  Negligence-Conflicting 
Equities — Postponement  of  Prior  Incuttt- 
brance—One  Man  Company— Debentures 
issued    to    Director    to    viake    good    Private 
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Breach  of  Trust  hy  Him — Investment  of 
Trust  Funds  in  Business — Notice  to  Direc- 
tor not  Notice  to  Company.^ — The  directors 
of  a  limited  company  had  power  under 
the  articles  of  association  to  raise  by 
mortgage  or  debenture  such  sums  as  they 
should  think  expedient,  and  to  charge  the 
property  of  the  company  therewith.  The 
company  was  formed  to  take  over  the  busi- 
ness of  M.  M.  was  managing  director,  and 
practically  the  owner  of  the  company,  the 
shares  never  having  been  offered  to  the 
public,  and  except  for  the  limitation  of 
liability,  the  concern  went  on  as  before  the 
formation  of  the  company. 

On  April  1st,  1897,  the  company  being  in- 
debted to  its  bankers,  and  requiring  further 
advances,  issued  debentures  in  favour  of  the 
bank,  charging  the  same  on  all  the  pro- 
perty of  the  company.  These  documents 
showed  that  there  was  power  to  issue 
further  debentures.  There  was  a  collateral 
agreement  by  the  company  authorising  the 
bank  to  hold  the  debentures  as  a  collateral 
security  for  advances  and  transactions. 

On  April  16th,  1897,  two  further  deben- 
tures charged  on  the  property  of  the  com- 
pany for  the  sum  of  .£11,000  were  issued  to 
M.  and  T.,  who  were  the  trustees  of  the 
estate  of  B.,  deceased.  According  to 
affidavits  in  the  case  .£9,323,  representing 
the  B.  trust  estate,  was  (in  breach  of  trust) 
invested  by  M.  and  T.  in  M.'s  business  prior 
to  the  incorporation  of  the  company,  and 
the  company  took  over  the  liability  for  his 
debt.  It  was  also  stated  in  the  affidavits 
that  a  further  sum  of  je2,9G2,  also  portion 
of  the  B.  trust  estate,  was  that  the  company 
had  undertaken  to  give  security  for  all  the 
moneys  due  by  the  company  to  the  trust 
estate. 

On  May  28th,  1897,  M.  deposited  certain 
title  deeds  of  the  company's  property  with 
the  bank  as  a  collateral  security  for  all 
moneys  then  due,  or  to  become  due  by  the 
company  to  the  bank.  When  this  charge 
was  given,  the  amount  due  to  the  bank 
exceeded  the  nominal  amount  of  the  deben- 
tures issued  to  them  on  April  1st.  The, 
bank  had  no  notice  of  the  existence  of  the 
debentures  of  April  16th,  and  made  no 
inquiries.  The  bank  commenced  an  actioji 
to  enforce  its  securities,  and  the  companj 
passed  a  resolution  for  voluntary  winding 
up.  By  the  judgment  of  the  Court  the  de- 
bentures issued  to  the  bank  were  declared 
valid,  and  a  sale  was  directed.  An  applica- 
tion was  made  on  behalf  of  the  cestuis  que 
trust  of  the  estate  of  B.  for  liberty  to 
intervene  in  the  action,  and  to  have  it  de- 
clared that  the  debentures  of  April  16th 
issued  to  M.  &  T.  were  charged  on  the  pro- 
perty of  the  company  in  priority  to  the 
equitable  charge  in  favour  of  the  bank  by 
deposit  of  title  deeds  on  May  28th. 

Held— on  the  assumption  that,  at  the  date 
of  the  issue  of  the  two  debentures  for 
jeil.OOO  there  was  money  due  by  the  com- 
pany to  M.  ^  T,  as  trustees  gf  t^e  B.  estate. 


that  the  bank,  as  having  the  stronger  equity, 
were  entitled  to  priority  in  respect  of  their 
equitable  mortgage  over  these  two  deben- 
tures. 

Subsequently  it  was  established  by  oral 
evidence  taken  in  Court  that  the  trust  funds 
had  been  mainly  spent  by  M.  in  Stock  Ex- 
change transactions,  and  that  so  far  as  any 
had  been  invested  iDy  him  in  the  business, 
they  constituted  a  private  debt  of  M.,  and 
that  his  liability  was  not  taken  over  by  the 
company,  and  that  any  trust  monies  ad- 
vanced to  the  company  had  been  repaid. 

Held — that,  neither  in  fact  nor  in  law  had 
the  company  any  notice  of  the  trust,  and 
that  the  debentures  were  issued  without 
authority  and  without  consideration,  and 
did  not  bind  the  assets  of  the  company,  as 
against  creditors. 

Bank  op  Ireland  v.  Cogry  Spinning  Co.,  [1900J 
[1  Ir.  R.  219— M.  E. 

34.  Deposit  of  Shares  with  Bank  by  Direc- 
tors— Priority  of  Bank  over  Debenture- 
holders— N  otice— Companies  Act,  1900  (63  & 
64  Vict.  c.  48),  s.  14.]— The  C.  company 
issued  debentures  secured  by  a  trust  deed, 
creating  a  floating  charge  on  its  property 
and  undertaking.  One  of  the  indorsed  con- 
ditiohs  provided  that  no  prior  charge  should 
be  created,  except  that  the  company  might 
mortgage  the  premises  with  its  bankers  up 
to  .£20,000.  The  debentures  were  duly  regis- 
tered. The  four  directors,  having  an  over- 
draft with  the  M.  bank  (not  the  company's 
ordinary  bank),  executed  a  memorandum  of 
deposit,  and  transferred  to  the  bank  certain 
shares  in  the  K.  company  then  standing  in 
the  name  of  the  C.  company.  At  a  later 
date  a  receiver  was  appointed  on  behalf  of 
the  debenture-holders  of  the  C.  company, 
and  he  objected  to  the  said  shares  being 
registered  in  the  name  of  the  bank,  the 
transferee. 

Held — that  the  transfer  should  be  regis- 
tered. The  transaction  with  the  bank  was 
within  the  ordinary  powers  of  the  directors, 
who  were  by  its  articles  empowered  to  bor- 
row money  for  the  company's  purposes.  It 
was  no  answer  to  say  that  some  of  the  over- 
draft was  perhaps  applied  to  the  directors' 
own  purposes,  for  the  bank  was  entitled  to 
its  security  if  anything  was  properly  owing 
to  it;  and  notice  could  not  be  imputed  to 
the  bank,  for  an  inspection  of  the  register 
of  the  debentures  would  not  have  disclosed 
the  restrictive  conditions. 
Ee  Standard  Eotaey  Machine  Co.,  Ld.,  (1907) 
[95   L.   T.   829-Kekewich,   J. 

35.  Draft  by  Branch— In  India  on  Head 
Office  in  London— Forgery  of  Indorsement — 
Protection  of  Banker  paying  on  Forged  In- 
dorsement—Stamp Act,  1853  (16  &  17  Vict.  c. 
59),  s.  19— Bills  of  Exchange  Act,  1882  (45  & 
46  Vict.  c.  61),  ss.  5  (2),  60.]— T.  &  Co.  sent  to 
the  plaintifis,  in  payment  for  goods  supplied, 
a    draft    for    .£391    drawn    by    the    Mad  rap 
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branch  of  the  defendant  bank  upon  their 
head  office  in  London.  It  was  in  the  form 
of  a  first  and  second  of  exchange,  both  of 
which  were  posted  to  the  plaintiffs.  The 
first  of  exchange  was  stolen  in  the  post,  the 
plaintiff's  signature  forged  to  it,  and  in  this 
form  it  was  presented  at  the  defendant's 
head  office,  where  it  was  paid  in  good  faith 
and  in  the  ordinary  course  of  business.  The 
plaintiffs  duly  received  the  second  of  ex- 
change, and  presented  it  at  the  defendant's 
head  office,  where  payment  was  refused.  It 
was  admitted  that  there  was  no  defence  at 
common  law;  but  two  statutory  defences 
were  set  up— the  first  under  sect.  19  of  the 
Stamp  .'^ct,  1853,  and  the  second  under  sect. 
60  of  the  Bills  of  Exchange  Act,  1882 

Held— that  neither  of  the  statutory 
defences  was  good;  and  that  judgment  must 
be  given  for  the  plaintiffs. 

Gordon  v.  London  City  and  Midland  Bank 
([1902]  1  K.  B.  242;  71  L.  J.  K.  B.  215;  50 
W.  E.  276;  86  L.  T.  98;  18  T.  L.  K.  157;  7 
Com.  Cas.  37— C.  A.,  No.  14,  supra)  followed. 

Brown,  Brough  &  Co.  v.  National  Bank  of 

[India,   Ld.,     (1902)     18    T.    L.     E.     669— 

Bigham,  J. 


36.  Duty  of  Banker— Account  of  Limited 
Company — Private  aceount  of  Managing 
Dirsetor  of  Company — Adjusting  the  tivo 
Accounts— tJltra  Yires— Rights  of  Banker^. 
— The  respondent  company  carried  on  the 
business  of  a  creamery  and  butter  factory. 
B.  carried  on  business  in  Melbourne  as  a 
dairy-farm  produce  merchant,  and  kept  his 
banking  account  at  a  branch  of  the  appel- 
lant bank.  B.  purchased  all  the  shares  in 
the  respondent  company  with  a  view  to  the 
amalgamation  of  his  own  and  the  com- 
pany's business.  This  was  effected,  and  B. 
was  elected  chairman  of  the  board  and  man- 
aging director  of  the  company.  On  Septem- 
ber 5th,  1898,  B.'s  account  was  overdrawn, 
and  he  suggested  to  E.,  the  manager  of  the 
branch  of  the  bank  where  an  account  was 
opened  by  B.  in  the  name  of  the  company, 
that  the  accounts  should  be  adjusted  by 
making  a  transfer  from  the  company's  ac- 
count. On  November  25,  1898,  B.'s  account 
was  in  credit  and  the  company's  account 
was  overdrawn.  The  company  went  into 
liquidation,  and  B.'s  estate  was  placed  under 
sequestration. 

Held — that  B.'s  proposal  to  work  his  own 
business  in  connection  with  that  of  the  com- 
pany as  disclosed  by  him  to  E.  was  certainly 
not  ultra  vires;  nor  was  the  giving  of  blank 
cheques  for  the  purpose  of  adjusting  the 
two  banking  accounts  in  itself  ultra  vires; 
that  there  was  no  duty  on  the  part  of  the  bank 
or  its  manager  to  inquire  into  the  state  of 
the  account  between  B.  and  the  company, 
and  that  the  bank  was  not  affected  with 
Qoticp  of  any  irregularity  on  B.'s  part,  and 


not  liable  to  account  for  the  proceeds  of  the 
cheques. 

Bank    op    New    South    Wales    v.    Goulburn 

[Valley  Butter  Company  Proprietary,  (1902) 

A.  C.  543;  71  L.  J.  P.  C.  112;  87  L.  T.  88; 

18  T.  L.  R.  735;  51  W.  E.  367-P.  C. 

37.  Duty  of  Banker  —  Instructions  to 
Bankers  to  Pay  Money  on  Receipt  of  Docu- 
ments-Duty of  Banker  to  make  Inquiries.'] 
— A  bank  was  instructed  on  behalf  of  the 
plaintiffs  to  pay  to  a  vendor  the  price  of 
goods  upon  receipt  from  him  of  bill  of 
lading,  insurance  policy,  and  a  certificate 
of  analysis. 

Held— that  the  bank  owed  no  duty  to  the 
plaintiffs  to  make  inquiries  as  to  whether 
the  samples  analysed  were  fairly  taken  from 
the  parcel  of  goods  actually  shipped;  and 
that,  the  vendor  having  acted  fraudulently 
in  the  matter,  the  bank  was  not  liable  to 
refund  the  money  handed  by  the  plaintiffs 
to  them,  and  by  them  to  him  in  exchange 
for  documents  apparently  regular. 
Basse    and    Selve    v.    Bank    op    Australasia, 

[(1904)    90   L.    T.    618;    20   T.    L.    E.    431— 
Bigham,  J. 

38.  Floating  Charge  —  Equitable  Mort- 
gage —  Priorities  —  Possession  of  Title 
!)c<'ds — Negligence.] — C.  &  B.,  Limited,  was  a 
■ompany  formed  in  Dec,  1884;  and  in  May, 
1885,  issued,  in  pursuance  of  its  borrowing 
powers,  debentures  to  the  amount  of  ,£28,000, 
each  of  which  purported  to  charge  all  the 
property  of  the  company,  whatsoever  and 
wheresoever,  both  present  and  future,  in- 
cluding its  uncalled  capital  for  the  time 
being,  and  was  indorsed  with  conditions,  the 
first  of  which  provided  that  such  charge  was 
to  be  a  floating  security,  "  but  so  that  the 
company  is  not  to  be  at  liberty  to  create  any 
mortgage  or  charge  upon  its  freehold  or 
leasehold  hereditaments  in  priority  to  the 
said  debenture." 

No  legal  mortgage  of  the  freehold  or  lease- 
hold hereditaments  was  ever  made  to  the 
debenture-holders,  and  the  title  deeds  re- 
mained in  the  possession  and  under  the  con- 
trol of  the  company.  The  title  deeds  were, 
in  1892,  deposited  by  the  company  with  the 
U.  Bank  of  L.  to  meet  overdrafts  on  an 
account  opened  by  the  company  there.  A 
first  overdraft  was  paid  off,  but  in  August, 
1895,  the  title  deeds  still  remaining  in  the 
custody  of  the  bank,  the  company  was 
allowed  a  second  overdraft  on  its  giving  a 
memorandum  of  equitable  charge  on  the 
deeds,  and  an  undertaking  that  the  company 
and  all  other  necessary  parties  would,  on 
demand,  make  and  execute  valid  legal  mort- 
gages in  favour  of  the  bank. 

In  February,  1897,  the  bank  was  served 
with  notice  of  a  judgment  appointing  a  re- 
ceiver, and  directing  inquiries  as  to  the 
charges  and  their  priorities,  in  an  action 
which  had  been  brought  by  the  debenture- 
holders  against  the  company,  the  interest  on 
their  debentures  having  fallen  into  arret^r. 
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The  overdraft  on  the  amount  at  the  bank 
at  that  date  amounted  to  some  JC220.  and 
the  bank  stated  this  notice  was  the  first  they 
had  of  the  company's  having  issued  any 
debentures  or  created  any  charge  on  the 
property  comprised  in  the  title  deeds  de- 
posited with  the  bank. 

The  company  was  insolvent,  and  was  being 
voluntarily  wound-up  under  the  supervision 
of  the  Court. 

The  bank  claimed  to  have  a  prior  charge 
for  je220  and  interest,  and  to  retain  the 
deeds  until  their  debt  was  paid. 

Held— that,  the  bank  being  in  possession 
of  the  title  deeds  without  any  negligence  on 
their  part,  and  the  restriction  on  the  crea- 
tion by  the  company  of  mortgages  or  charges 
in  priority  to  the  debentures  being  a  mere 
piivate  arrangement  between  the  company 
and  the  debenture-holders,  which  could  not 
be  set  up  as  against  the  equitable  mortgage 
to  the  bank  which  had  taken  the  deeds  with- 
out any  notice  of  it,  the  bank  had  the 
stronger  equity,  and  was  entitled  to  priority 
over  the  debenture-holders. 

Ee  Castell  and  Brown,  Ld.,  Eoper  v.  Castell 

[and  Brown,  Ld.,  (1898)  1  Ch.  315;  67  L.  J.  Ch. 

169;  78  L.  T.  109;  U  T.  L.  E.  194;  46  W.  E. 

248— Eomer,  J. 

39.  Money  Paid  under  a  Mistake  of  Fact 
to  Bankers— Credited  by  Bank  to  Principal's 
Account—Recovery   of   Money  so    Paid  from 
the  Bank— Position  of  Bankers  Not  Altered 
by  Reason  of  the  Payment .]— The  plaintiffs  I 
owed  to  K.  &  Co.  two  suras  of  money,  one  of  j 
which  had  been  assigned  to  B.  &  Co.,   and  { 
the    other    to    the    defendants,    with    whom 
K.  &  Co.  had  an  overdrawn  account.    By  an  I 
error    both    sums    were    paid    to   the    defen-  j 
dants,     who     thereupon     credited    them     to  i 
K.    &   Co.'s    account    with   them.     K.    &   Co. 
knew    that    one    payment    must    have    been 
made  in  error,  but  the  defendants  believed 
both    sums    to    have    been    really    due    to 
K.  &  Co.  from  the  plaintiffs. 

It  was  proved  that,  though  the  defendants 
subsequently  allowed  K.  &  Co.  to  increase 
their  debt  to  them,  they  were  not  induced  t 
to  do  so  by  reason  of  the  erroneous  pay- I 
ment.  | 

Held  -that  under  the  circumstances  the 
plaintiffs  could  recover  the  sum  erroneously 
paid,  as  being  money  received  by  the  defen- 
dants to  their  use. 

Semble,  the  decision  would  have  been 
otherwise  if  the  mistake  had  led  the  defen- 
dants to  alter  their,  position  as  regards 
K.  &  Co.  to  their  own  prejudice. 

Continental  Caoutchouc  and  Gutta  Percha  Co. 

[v.  Kleinwort,  Sons  &  Co.,  (1904)  52  W.  E. 

489;  90  L.  T.  474;  20  T.  L.  E.  403;  9  Com. 

Cas.  240— C.  A. 

40.  Negligence — Conditional  Order  for  Pay- 
tnent     of     Money  —  Trover  —  Measure     of 


Damages— Money  had  and  received.'}— An 
order  in  writing,  directing  a  bank  to  pay  to 
the  plaintiffs  or  their  order  a  sum  of  money 
conditionally  upon  the  signature  by  the 
plaintiffs  of  a  receipt  form  at  the  foot  of  the 
document,  was  stolen  from  the  plaintiffs  and 
taken  to  the  defendant  bank  for  collection 
on  behalf  of  a  customer  of  theirs.  The  sig- 
nature of  the  plaintiffs  had  been  forged, 
both  on  the  indorsement  and  on  the  receipt, 
but  both  signatures  were  badly  written,  and 
the  name  of  one  of  the  plaintiffs  was  written 
as  "  Trench,"  instead  of  "  Junior."  The  de- 
fendant bank,  without  making  any  in- 
quiries, received  the  order,  collected  the 
amount  from  the  paying  bank,  and  placed 
it  to  the  credit  of  their  customer.  The 
plaintiffs  subsequently  gave  notice  to  the  de- 
fendant bank  that  the  order  had  been  stolen, 
and  claimed  the  amount  received  by  the  de- 
fendant bank.  The  account  of  the  customer 
of  the  defendant  bank  had  been  drawn  upon 
in  the  interval,  but  nothing  had  occurred  to 
disentitle  the  defendant  bank  from  can- 
celling the  credit  given  to  their  customer. 

Held— that  the  defendant  bank  had  been 
guilty  of  negligence,  and  consequently  could 
not  avail  itself  of  the  benefit  of  sect.  82  of 
the  Bills  of  Exchange  Act,  1882,  as  enlarged 
by  sect.  17  of  the  Inland  Eevenue  Act,  1883; 
and  that  the  plaintiffs  could  recover  the 
amount  from  the  defendant  bank  as  money 
had  and  received  to  the  use  of  the  plaintiffs. 

Decisions  of  Kennedy,  J.  (15  T.  L.  E.  226), 
affirmed. 
Bavins,  Junr.,  and  Sims  v.  London  and  South 

[Western    Bank,    [1900J    1    Q.    B.    270;    69 

L.  J.  Q.  B.  164;  48  W.  E.  210;  81  L.  T.  655; 
16  T.  L.  E.  61;  5  Com.  Cas.  1-C.  A. 

^1.  Set  off — Company  —  Special  Arrange- 
ment-Setting off  one  Account  against 
Another— Voluntary  Liquidation  of  Com- 
pany.]—A  bank  agreed  with  the  directors  of 
a  company,  which  had  an  overdrawn  ac- 
count, to  close  that  account,  and  open  a  No. 
2  account.  This  was  done  for  the  purpose 
of  winding-up  the  business  of  the  company, 
which  was  in  difficulties,  and  the  bank  was 
so  informed.  Moneys  were  lodged  to  the 
No.  2  account  and  cheques  drawn  against  it. 
The  company  afterwards  went  into  volun- 
tary liquidation.  The  bank  declined  to 
allow  the  liquidator  to  draw  against  the  No. 
2  account,  and  claimed  to  set  off  the  credit 
balance  on  that  account  against  the  debit 
balance  of  No,  1  account. 

Held— that   there   was   a   special   arrange- 
ment which   prevented  the  bank  exercising 
its  ordinary  right  of  setting  off  one  account 
of  a  customer  against  another. 
In  re  Johnson  &  Co.,  Ld.,  [1902]  1  Ir.  E.  439— 

[M.  E. 

42.  Trust  Moneys — Executor  Paying  Trust 
Money  into  Credit  of  his  own  Account- 
Notice— Liability  of  Bank.1—A.  lodged  to 
the  credit  of  his  private  account  at  a  bank 
moneys  which  belonged  to   him   and   B.   a§ 


121 


BANKERS   AND  BANKING. 


122 


In  QeneTol—Conlmued. 

executors  of  C.  The  bauk  had  notice  that 
the  moneys  so  lodged  were  trust  monej's, 
but  had  no  notice  that  A.  intended  to  com- 
mit a  breach  of  trust,  and  placed  moneys 
to  the  credit  of  A.'s  account  in  the  ordinary 
way.  A.  afterwards  became  insolvent,  and 
his  account  was  overdrawn.  B.  brought  an 
action  against  the  bank  and  A.  to  have  it 
declared  that  the  bank  were  trustees  of  the 
moneys  so  lodged  on  behalf  of  B.  and  A. 
as  executors  of  C. 
Held— that  the  bank  was  not  liable. 

Shields  v.  Bank  of  Ireland,   [1901]  1  Ir.  R. 
[222-M.  R. 

And    see    BANKRUPTCY     AND     Insol- 
vency, 200. 

IV.  BANK  OF  ENGLAND. 

And  see  Agency,  67. 

43.  Inspection  of  Lists—Stock  Transferred 
to  National  Debt  Commissioners— List  of 
Names  and  Residence  of  Parties— National 
Debt  Act,  1870  (33  &  U  Vict.  c.  71),  s.  52.]- 
By  sect.  52  of  the  National  Debt  Act,  1870, 
where  unclaimed  Government  Stock  is  trans- 
ferred to  the  National  Debt  Commissioners, 
the  Banks  of  England  and  Ireland  are 
directed  to  enter  in  a  list  the  names  in 
which  the  stock  stood  immediately  before 
the  transfer,  and  the  residence  of  the  parties, 
and  the  amount  transferred,  "which  list 
shall  be  open  for  inspection  at  the  usual 
hours  of  transfer." 

Held— that  to  entitle  a  person  to  inspec- 
tion of  the  list  he  must,  at  least,  show  some 
ground  for  claiming,  either  on  his  own  be- 
half or  on  behalf  of  some  other  person,  an 
interest  in  the  stock. 

Reg.  V.  Bank  of  England  ([1891]  1  Q.  B. 
785 ;  60  L.  J.  Q.  B.  497 ;  55  J.  P.  695 ;  39  W.  R. 
558;  64  L.  T.  468;  7  T.  L.  R.  421— Div.  Ct.) 
followed. 

Rex   v.   Bank   of   England,   Ex  parte   Collis, 
[(1906)  22  T.  L.  R.  477— Div.  Ct. 
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See  also  Choses  in  Action  ;  Com- 
panies, 271  ;  Contempt  and  At- 
tachment ;  Executors,  12,  134 — 
141,  197  ;  Fraudulent  and  Vol- 
untary Conveyances;  Husband 
AND  Wife,  74 ;  Landlord  and 
Tenant,  48,  50,  175,  183. 

I.  MISCELLANEOUS. 

1.  Books  of  Account— Underwriter  Carry- 
ing on  Business  for  Self  and  "  Names  "— 
Bankruptcy  of  Underwriter— Trustees'  Right 
to  Books  of  Account.}— kn  underwriter  at 
Lloyds  carried  on  business  on  his  own  ac- 
count, and  also  on  behalf  of  five  "  names," 
under  agreements  requiring  him  to  keep 
proper  books  of  account,  which  were  at  all 
times  to  be  open  to  inspection  by  the 
"names"  concerned:  under  the  agreements 
each  "  name "  paid  him  a  fixed  yearly  sum 
for  conducting  the  business,  keeping  and 
providing  books,  clerks,  and  offices,  &c.  In 
respect  of  transactions  in  which  he  and  the 
"names"  were  jointly  interested,  he  kept 
one  set  of  books,  each  book  having  six 
parallel  columns,  one  for  himself  and  one 
for  each  "  name." 

Held— that,  upon  his  bankruptcy,  the 
trustee  was  not  entitled  to  the  books,  as  the 
"names"  had  a  joint  property  in  them;  but 
that  the  "names"  must  give  the  trustee 
reasonable  facilities  for  inspecting  the  books. 

Decision  of  Buckley,   J.    (90  L.   T.  292;  20 
T.  L.  R.  342)  reversed. 
In  re  Burnand,  Ex  parte  Sctton  &  Co.,  [1904] 

[2  K.  B.  68;  73  L.  J.  K.  B.  413;  52  W.  R. 

437;  91  L.  T.  46;  20  T.  L.  R.  377;  11  Man- 
son,  113— C.  A. 

2.  Debtors  .ict  (Ireland),  \S:2— Payment  by 
Instalments  —  Customs— Pensioner— Pension 
inaUcnable.l—Au  order  to  pay  a  judgment 
debt  by  instalments  will  not  be  made  against 
a  Customs  pensioner  whose  only  property 
consists  of  a  pension  which  is  inalienable 
under  the  Customs  and  Inland  Revenue  Act. 
1876,  and  no  part  of  which  has  been  received 
by    him    since    the    date   of    the    judgment. 
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ULiBcell&neoviB— Continued. 
Such  a  pension  while  accruing  does  not  con- 
stitute   "means"    within   the    Debtors   Act 
(Boyd,  J.,  dissenting). 

B».NK   OF   Scotland   v.   Cunningham,    [1899]    2 
[Ir.  E.  780— Q.  B. 

3.  Domicile  of  Debtor  Ordinarily  Resident 
in  England— Bankruptcy  Act,  1883,  s.  6 
(1)  (d).]— On  an  appeal  against  the  dismissal 
of  a  bankruptcy  petition  the  question  to  be 
decided  was  whether  the  debtor  had  "  within 
a  year  before  the  date  of  the  presentation 
of  the  petition  ordinarily  resided  in  Eng- 
land." The  year  to  be  considered  began  in 
May,  1897,  and  ended  in  May,  1898.  The 
evidince  showed  that  the  debtor  was  fre- 
quently in  London  from  October,  1897,  till 
May,  i898,  stopping  sometimes  at  an  hotel 
and  sometimes  at  a  boarding  house,  though 
he  was  often  away  in  Paris.  The  Court 
held  that  all  the  section  required  was  that 
within  the  above  period  the  debtor  should 
have  ordinarily  resided  in  England,  that  it 
said  nothing  as  to  how  long,  nor  as  to  what 
period  in  the  year,  nor  as  to  the  residence 
being  in  one  place,  and  that  on  the  evidence 
the  debtor  might  properly  be  said  to  have 
been  residing  in  London  during  that  time. 

Ee    a    Debtor;    Ex    parte    The    Petitioning 
[Creditors,  (1898)  14  T.  L.  E.  568— C.  A. 


4.  Foreigner— Residing  Abroad  —  Trading 
in  England  through  Agent—"  Debtor  "—Act 
of  Bankruptcy— Status  of  Foreignei — Juris- 
diction—Bankruptcy Act,  1883  (46  &  47  Vict. 
c.  52),  s.  4,  sub-s.  1  (a),  (/i);  s.  6,  sub-s.  1 
(d).]— A  foreigner,  who  has  never  been  in 
this  country  and  has  himself  personally 
done  no  act  within  the  jurisdiction  of  the 
Bankruptcy  Court  of  this  country,  cannot 
be  made  bankrupt  by  reason  of  his  having 
traded  through  an  agent  in  this  country, 
and  having  done  an  act  in  his  own  country 
which,  if  he  had  done  it  here,  would  un- 
doubtedly be  an  act  of  bankruptcy. 

In  re  Pearson  ([1892]  2  Q.  B.  263;  61  L.  J. 
Q.  B.  585;  40  W.  E.  532;  67  L.  T.  367;  9 
M.  B.  E.  185;  8  T.  L.  E.  622-C.  A.)  followed. 

Decision  of  the  Court  of  Appeal   ([1900]  1 
Q.  B.  541;  69  L.  J.  Q.  B.  375;  48  W.  E,  424; 
82  L.  T.  169;  16  T.  L.  E.  238)  affirmed. 
CooKE  V.  Charles  A.  Vogeler  Co.,  [1901]  A.  C. 

[102;  70  L.  J.   Q.   B.  181;  84  L.   T.   10;  17 
T.  L.  E.  153;  8  Manson,  113-H.  L.  (E.). 

5.  Married  Woman— Wife  Carrying  on 
Trade— Farmer— Trader— Married  Women's 
Property  Act,  1882  (45  &  46  Vict.  c.  75),  s.  1 
(5).]— A  married  woman  carrying  on  a  farm 
separately  f ron\  her  husband  is  not  carrying 
on  a  "  trade  "  within  the  meaning  of  sect.  1, 
sub-sect.  5  of  the  Married  Women's  Pro- 
perty Act,  1882,  and  cannot  therefore  be 
made  a  bankrupt. 

In  re  Long,  [1905]  2  Ir.  E.  343-C.  A. 

6.  Proceedings    in    Name    of    Official    Re- 


ceiver—Taxation of  Costs— Official  Receiver 
not  Represented— New  Taxation  Ordered."] 
— By  an  order  of  a  Divisional  Court  in 
Bankruptcy  a  litigant  was  allowed  to  insti- 
tute proceedings  in  the  name  of  the  Official 
Eeceiver  upon  giving  him  an  indemnity. 
The  proceedings  failed,  and  the  amount  of 
the  taxed  costs  exceeded  the  amount  of  the 
indemnity  given.  No  notice  was  given  to 
the  Official  Eeceiver  of  the  taxation,  at 
which  only  .£79  was  taxed  off  a  bill  of  £993. 
Held— that  the  Official  Eeceiver  ought  to 
have  an  opportunity  of  being  represented  at 
the  taxation  by  his  own  solicitor;  and  that 
therefore  the  bill  should  be  remitted  for  re- 
taxation. 

Ee  Dillon,  Ex  parte  Official  Eeceiver,  (1903) 
[88  L.  T.  127-Wright,  J. 

7.  Vendor  and  Purchaser  —  Protected 
Transaction— Notice  of  Act  of  Bankruptcy — 
Act  of  Bankruptcy  by  Vendor  after  Con- 
tract and  before  Date  of  Completion — Pay- 
ment after  Notice  of  Act  of  Bankruptcy — 
Return  of  Deposit — Bankruptcy  Act,  1883 
(46  &  47  Vict.  c.  52),  s.  49.]— The  plaintiff 
entered  into  a  contract  to  purchase  a  public- 
house,  the  purchase  to  be  completed  Avithin 
four  weeks,  and  paid  a  deposit.  By  the  con- 
tract the  deposit  was  to  be  forfeited  in  case 
of  neglect  or  refusal  on  the  part  of  the  pur- 
chaser to  perform  his  part  of  the  contract, 
and  to  be  returned  in  case  of  such 
neglect  or  refusal  on  ihe  part  of  the  vendor. 
Before  the  expiration  of  the  four  weeks  the 
vendor  committed  an  act  of  bankruptcy. 
The  plaintiff  thereupon  gave  notice  refusing 
to  complete  the  purchase,  and  requiring  the 
deposit  to  be  returned.  The  vendor  never, 
in  fact,  became  bankrupt. 

Held— that,  as  the  plaintiff  had  at  the  date 
fixed  for  completion  notice  of  an  available 
act  of  bankruptcy,  payment  of  the  pur- 
chase-money to  the  vendor  Avould  not  have 
been  protected  by  sect.  49  of  the  Bankruptcy 
Act,  1883,  in  the  event  of  the  vendor's  bank- 
ruptcy upon  a  petition  prasented  within 
three  months  of  the  act  of  baukruptcy,  and 
the  vendor  was  not  in  a  position  to  complete 
the  purchase  by  executing  a  conveyance  and 
giving  a  good  receipt  for  the  purchase- 
money  ;  and  that  the  plaintiff  was  accordingly 
entitled  to  the  return  of  the  deposit. 
Powell  v.  Marshall,  Parkes  &  Co.,  [1899] 
[1  Q.  B.  710;  68  L.  J.  Q.  B.  477;  47  W.  E. 
419;  80  L.  T.  509;  15  T.  L.  E.  289;  6  Man- 
son,  157 — C.  A. 

n.  ACT  OF  BANKRUPTCY. 

8.  Assignment  for  Benefit  of  Trade  Credi- 
tors only— Bankruptcy  Act,  1883  (46  &  47  Vict, 
c.  52),  s.  4,  sub-s.  (1).  (a).]— By  the  Bank- 
ruptcy Act,  1883,  sect.  4  (1),  a  debtor  com- 
mits an  act  of  bankruptcy  in  the  following 
case:— (a)  If  in  England,  or  elsewhere,  he 
makes  a  conveyance  or  assignment  of  his 
property  to  a  trustee  or  trustees  for  the 
benefit  of  his  creditors  generally. 
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Act  of  Bankruptcy — Continued. 

Held— that  the  words  mean  an  assignment 
■which  is  not  limited  to  any  particular  class 
of  creditors,  e.g.,  trade  creditors  only. 
In   ee   Phillips,   Ex   parte   Barton,    [1900]    2 

[Q.  B.  329;  69  L.  J.  Q.  B.  604;  49  W.  R.  16; 
82  L.  T.  691;  7  Manson,  277— Div.  Ct. 

9.  Assignment  of  Debtor's  whole  Property 
—Goodwill,  Stock-in-Trade,  Plant,  Fixtures 
and  Implements  o/  Trade  or  Business- 
Bankruptcy  Act,  1883  (4G  &  47  Vict.  c.  52),  s. 
4,  sub-s.  1  (b).]— If  a  person  who  is  engaged 
in  trade  or  business  and  whose  property 
chiefly  consists  in  the  goodwill  of  such  trade, 
and  the  plant,  fixtures  and  implements 
thereof,  assigns  his  trade  or  business  and 
everything  in  connection  with  it,  and  by 
doing  so  renders  himself  incapable  of  carry- 
ing it  on  any  longer,  that  is  substantially  an 
assignment  of  all  his  property,  and  an  act 
of  bankruptcy. 

In  be  Rayment,  Ex  parte  Parkes,    (1899)  80 
[L.  T.  807;  6  Manson,  288-Wright,  J. 

10.  Assignment  of  Business  and  Book 
Debts  to  a  Company— Assignment  Set  Aside 
—13  Eliz.  c.  5-Ba7ikruptcy  Act,  1883  (46  &  47 
Vict.  c.  52),  s.  4.]— A  debtor  bought  on  credit 
large  quantities  of  goods,  and  also  agreed  to 
purchase  for  ^£4,000  a  genuine  business  car- 
ried on  by  M.  He  then  sold  to  N.  as  trustee 
for  a  company  to  be  formed,  his  business, 
stock  in  trade,  book  debts,  &c.,  and  the 
benefit  of  his  contract  with  M.  Two 
nominees  of  the  debtor  were  the  first  direc- 
tors of  the  company,  and  they  allotted 
d63,000  debentures  to  M.  in  discharge  of  the 
purchase  money,  j£3,000  to  N.  as  "commis- 
sion," .£700  to  B.,  ^1,500  to  L.,  and  to  the 
debtor  the  remaining  debentures  and  virtu- 
ally the  whole  of  the  share  capital.  The 
debtor  owed  trade  debts  amounting  to 
.£13,000,  which  were  left  unprovided  for. 

Held— that,  as  there  were  some  bond  fide 
shareholders  in  the  company,  and  as  M.'s 
business  was  acquired  by  it  in  good  faith, 
the  transaction  ought  not  to  be  held  void 
under  the  Statute  of  Elizabeth; 

But  that  the  transfer  of  all  the  debtor's 
assets  was  a  fraudulent  act  of  bankruptcy, 
and  that  the  company,  through  its  directors, 
had  notice  of  the  fraud; 

And  that,  therefore,  the  trustee  in  bank- 
ruptcy  was   entitled    to    have    it   set   aside, 
without  prejudice  to  the  rights  (if  any)  of 
the  debenture  holders. 
Ee   Slobodinsky,    Ex   parte   Moore,    [1903]    2 

[K.  B.  517;  72  L.   J.   K.   B.  883;  89  L.  T. 

190;  19    T.    L.    R.    616;  52    W.    R.    156;      10 
Manson,  341— Wright,  J. 

11.  Assignment  of  Business  to  a  Company 
—  Fraudulent  Conveyance  —  Hire-purchase 
Agreement — Bankruptcy  Act,  1883  (46  &  47 
Vict.  c.  52),  s.  4,  sub-s.  (1)  (b).]— In  May  and 
July,  1900,  D.  who  had  for  some  time 
financed  W.,  demanded  a  transfer  of  part 
of    V/.'s    property.       D.    purchased    certain 


chattels  of  W.  for  .£3,000  and  entered  into 
hire-purchase  agreements  with  W.  in  re- 
spect of  such  chattels.  At  this  time  there 
was  no  insolvency  or  anything  suspicious. 
In  February,  1901,  W.  owed  about  .£4,000  be- 
sides his  indebtedness  to  D.,  and  by  an 
assignment  to  a  company  he  parted  with  all 
his  property,  except  his  book  debts  amount- 
ing to  .£1,750  which  realised  ^6700,  and  in- 
terests in  other  property  of  very  small 
value,  for  second  debentures  which  were 
practically  worthless  and  which  he  hoped  to 
distribute  among  his  creditors  in  satisfac- 
tion of  their  debts.  D.  took  first  deben- 
tures of  the  nominal  value  of  ^63,000.  The 
company  went  into  liquidation  in  June,  1901. 
Held— that  the  hire-purchase  transactions 
were  not  sales,  but  loans,  and  as  they  con- 
tained a.  licence  to  seize  and  sell  they  were 
void  for  want  of  registration;  that  W. 
hoped  to  compel  his-  creditors  to  take  the 
second  debentures  or  lose  their  money  and 
not  to  carry  on  his  business,  and  the  assign- 
ment to  the  company  was  void  as  an  act  of 
bankruptcy. 

Wheatley's    Trustee    v.    H.    Wheatley,    Ld. 
[(1901)  85  L.  T.  491— Wright,  J. 

12.  Sale  of  Business  to  One-Man  Limited 
Company— Bankruptcy  of  Vendor— Wind- 
ing-up of  Company— Rights  of  Trustee  in 
Bankruptcy  and  Liquidator  respectively — 
13  Eliz.  c.  5— Bankruptcy  Act,  1883  (46  &  47 
Vict.  c.  52),  s.  4,  sub-s.  1  (b),  ss.  43,  44.]— 
Where  an  insolvent  trader,  for  the  purpose 
of  defeating  his  creditors,  transfers  his  busi- 
ness to  a  one-man  limited  company,  the 
transfer  is  an  act  of  bankruptcy  within  sub- 
sect.  1  (b)  of  sect.  4  of  the  Bankruptcy  Act, 
1883;  and  if  he  is  made  bankrupt  on  a  peti- 
tion presented  within  three  months  after 
the  transfer,  the  title  of  his  trustee  in  bank- 
ruptcy relates  back  to  the  date  of  the  trans- 
fer, so  as  to  enable  the  trustee  to  avoid  the 
transfer  and  to  claim  the  property  fraudu- 
lently transferred  to  the  company,  even 
after  a  winding-up  order  has  been  made. 

Saloman  v.  Saloman  S  Co.  {Limited) 
([1897]  A.  C.  22;  66  L.  J.  Ch.  35;  45  W.  R. 
193;  75  L.  T.  426;  4  Manson,  89)  distin- 
guished. 

Decision  of  Wright,  J.  ([1899]  1  Q.  B.  616; 
68  L.  J.  Q.  B.  290;  45  W.  R.  192;  79  L.  T. 
391),  reversed. 
In  re  Hirtu,  Ex  parte  Trustee,  [1899]  1  Q.  B. 

[612;  68  L.  J.  Q.  B.  287;  47  W.  R.  243;  80 

L.  T.  03;  15  T.  L.  R.  153;  6  Manson,  10- 

C.  A. 

13.  Bankruptcy  Notice— Issue  of  Judgment 
Summons— Expiration  of  Seven  Days  before 
Order  made  on  Summons— Act  of  Bank- 
ruptcy available  for  other  Creditor— Bank- 
ruptcy Act,  1883  (46  &  47  Vict.  c.  52),  s.  4— 
County  Court  Bulcs,  1889,  Ord.  25.]— A 
creditor  having  obtained  judgment  in  the 
High  Court  issued  a  bankruptcy  notice  and 
also  a  County  Court  judgment  summons.  An 
order    upon    the    summons    was   only    made 
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Act  of  Bankruptcy — Continued. 

after  seven  days  had  expired  from  the  date 
of  service  of  the  notice. 

Held — that  an  act  of  bankruptcy  founded 
on  the  notice  had  been  committed  before 
the  making  of  the  order,  of  which  other 
creditors  might  avail  themselves  by  pre- 
senting a  petition  even  after  the  order. 

MoniQomcry  v.  De  Bulnes  ([1898]  2  Q.  B. 
420;  67  L.  J.  Q.  B.  768;  47  W.  E.  22;  78  L.  T. 
671— C.  A.  {see  Practice,  No.  150))  distin- 
guished. 

In  re  a  Debtor,  Ex  parte  Eock  Ebd  Brick 

[Co.,    (1904)  52  W.  E.  302;   90  L.   T.   64- 

Div.  Ct. 

14.  Handing  over  Bankrupt's  Entire  Pro- 
perty—Arrangement to  Pay  all  Creditors- 
Some  Creditors  Omitted  and  not  Paid— Pro- 
tected Transaction— Bankruptcy  Act,  1883 
(46  &  47  Vict.  c.  52),  ss.  4  (1)  (a)  (c),  49.]— 
A  publican  owed  trade  debts  amounting  to 
about  ^3,000,  and  his  interest  in  his  premi- 
ses was  under  mortgage  to  his  lessors  for 
amounts  beyond  his  njcans,  so  that  he  was 
insolvent.  He  arranged  with  the  lessors  for 
a  surrender  of  his  leases  in  return  for  a  re- 
lease of  the  mortgages,  and  the  lessors 
agreed  to  take  over  his  stock-in-trade,  pay- 
ing for  it  a  sum  calculated  as  sufficient  to 
pay  all  the  creditors.  He  had  no  other  pro- 
perty. A  list  of  creditors  was  furnished  the 
lessors,  which  was  supposed  to  include  all 
the  creditors,  showing  the  sums  due  to  be 
about  de2,800,  which  were  paid  by  a  cheque 
of  the  lessors,  handed  over  to  two  of  the 
creditors,  the  respondents,  who  paid  such 
creditors.  Some  creditors  had,  however, 
been  omitted  from  the  list.  An  unsatisfied 
creditor  made  the  publican  a  bankrupt. 
The  trustee  sought  to  recover  the  sum  of 
.£2,800   from  the   respondents. 

Held — that  the  handing  over  to  the  res- 
pondents the  cheque  which  represented  the 
bankrupt's  entire  property  was  an  act  of 
bankruptcy,  and  although  not  fraudulent 
in  fact,  was  fraudulent  in  law,  as  necessarily  ' 
tending  to  defeat  the  omitted  creditors,  and 
to  substitute  for  the  administration  of  the 
estate  in  bankruptcy  a  different  mode  of  ad- 
ministration. 

Held  also— that  the  respondents  were  not 
protected  by  sect.  49  of  the  Bankruptcy  Act,  j 
1883,  as  that  section  does  not  extend  to  pay- 
ments made  not  in  the  ordinary  course  of 
business. 

Shears  v.  Goddard  ([1896]  1  Q.  B.  406; 
65  L.  J.  Q.  B.344;  44  W.  E.402;  74L.  T.  128; 
12  T.  L.  E.  234;  3  Mauson.  24-C.  A.)  dis- 
tinguished. 

Ee   Sharp,   Ex   parte    Gdndry    &    Johnston, 
[(1901)  83  L.  T.  416— Wright.  J. 

15.  Married  Woman — "  Carrying  on  a 
Trade  Separately  from  her  Husband"— 
"Absenting "  Herself  with  Intent  to  delay 
or  defeat  Creditors— Married  Women's  Pro-  \ 


perty  Act,  1882  (45  &  46  Vict.  c.  75),  s.  1,  sub-s. 
5— Bankruptcy  Act,  1883  (46  &  47  Vict.  c.  52), 
s.  4,  sub-s.  1  (d).]— Where  a  husband  is  an 
undischarged  bankrupt,  and  the  business  is 
his  wife's  business,  bought  with  her  money, 
and  the  only  circumstances  opposed  to  the 
view  that  it  was  hers  were  that  the  house 
in  which  it  was  carried  on  was  connected 
with  the  house  in  which  the  husband  lived, 
and  that  he  took  some  part  in  the  manage- 
ment, the  trade  is  nevertheless  being  carried 
on  by  the  wife  separately  from  her  husband 
within  the  meaning  of  sub-sect.  5  of  sect.  1 
of  the  Married  Women's  Property  Act,  1882. 

Where  a  shop  is  shut  up,  no  address  left, 
and  no  means  of  finding  out  where  the 
trader — a  married  woman— has  gone,  and 
when  the  evidence  is  sufficient  to  show  an 
intention  to  evade  service  of  proceedings, 
that  is  "an  absenting"  within  sub-sect.  1 
(d)  of  sect.  4  of  the  Bankruptcy  Act.  1883. 
The  mere  fact  of  the  wife  leaving  the  dis- 
trict—Manchester—to join  her  husband  in 
London,  is  not  sufficient  to  show  that  there 
was  no  "  absenting  "  within  the  meaning  of 
the  sub-section. 

Where  there  are  debts  remaining  undis- 
charged of  a  married  woman  which  have 
been  incurred  in  connection  with  a  business 
carried  on  by  her  separately  from  her  hus- 
band, it  is  no  answer  to  proceedings  in 
bankruptcy,  at  any  rate  in  respect  of  those 
debts,  to  say  that  she  had  given  up  business 
before  the  proceedings  had  been  actually 
taken. 

In  re  Dagnall  ([1896]  2  Q.  B.  407;  65  L.  J. 
Q.  B.  666;  45  W.  E.  79;  75  L.  T.  142;  3 
Manson,  218 — Div.  Ct.)  approved. 

In    re    Worsley,    [1901]    1    Q.    B.    309;    70 

[L.   J.   Q.   B.  93;  49   W.   E.   182;  84  L.   T. 

100;  17  T.  L.  E.  122;  8  Manson.  8-C.  A. 

16.  Married  Woman— Trading  Separately 
from  her  Husband  in  Firm  Name— Judg- 
ment against  Firm— Non-compliance  with 
Bankruptcy  Notice— Married  Women's  Pro- 
perty Act,  1882  (45  &  46  Vict.  c.  75),  s.  1  (5) 
-R.S.C.Ord.  48a,  rr.  4,  5,  8,  11.]— Where  a 
judgment  has  been  obtained  against  a  mar- 
ried woman  trading  separately  from  her 
husband  in  the  name  of  a  firm,  even  if  in 
the  form  prescribed  by  Scott  v.  Morley 
(  (1887)  20  Q.  B.  D.  120;  57  L.  J.  Q.  B.  43; 
30  W.  E.  67;  57  L.  T.  919)  as  applicable  to 
married  women,  she  is  not  liable  to  be  made 
a  bankrupt  upon  a  bankruptcy  notice 
founded  on  that  judgment.  The  judgment  is 
merely  a  judgment  against  her  separate 
estate. 

In  re  Handford  &  Co.,  [1899]  1  Q.  B.  566;  68 

[L.   J.   Q.   B.  386;  47  W.   E.  391;  80  L.   T. 

125;  15  T.  L.  E.  197;  6  Manson,  131-C.  A. 

17.  Notice  of  Suspension  of  Payment— hi- 
tention— Bankruptcy  Act,  1883  (46  &  47  Vict. 
c.  52),  s.  4  (1).]— A  mere  declaration  by  a 
debtor  of  his  inability  to  pay  his  debts,  or 
an  admission  of  insolvency,  is  not  of  itself 
a  notice  that  he  is     about  to  suspend  pay- 
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Act  of  Bankruptcy. —  Continue  J. 
ment   of   his   debts   within    the    meaning   of 
;    sect.  4  (1)  of  the  Bankruptcy  Act,  1883. 
[        An  outside  stock-broker  being  in  difficulties 
I    consiilted  his  solicitor  :  his  two  largest  credi- 
tors were  called  in  and  were  told  that  they 
might  close  their  accounts  in  order  to  mini- 
mise   losses :  at    the    same    time    it    was    ar- 
ranged for  the  solicitor  to  give  similar  per- 
mission  to   two   other   brokers  who   tad  ac- 
counts open.     Upon  all  the  facts. 

Held— that  the  debtor's  only  desire  was  to 
gain  time,  and  that  he  did  not  contemplate 
giving  notice  to  these  creditors  that  he  in- 
tended to  suspend  payment. 

Decision  of  C.  A.  (sub  notn.  In  re  Ueis,  Ex 
parte  Clough  ([1904]  2  K.  B.  769;  73  L.  J. 
K.  B.  929;  20  T.  L.  R.  517;  11  Mansou,  229) 
affirmed. 

Clough   v.   Samuel  and  Others,   [1905]   A.   C. 

[412;  74  L.  J.  K.  B.  918;  54  W.  E.  114;  93 

L.  T.  491;  21  T.  L.  E.  702;  12  Manson.  1 

-H.  L.  (E.). 


III.  ADMINISTRATION     OF    BANKRUPT'S 
PROPERTY. 

18.  Assignment  of  Debt— Order  to  Broker 
to  Pay  Money  to  Creditor— Notice  Thereof 
to  Creditoi — Subseqttent  Bankruptcy  of  As- 
signo) — Trustee  in  Bankruptcy  Purporting 
to  Revoke  Assignment— Validity.] — In  April 
AV.  &  Co.  wrote  from  Chili  to  their  brokers 
in  England  requesting  them  to  sell  goods, 
of  which  bills  of  lading  were  enclosed,  and, 
after  paying  .£400  to  B.,  to  pay  the  rest  of 
the  proceeds  to  the  plaintiffs,  to  whom  they 
were  indebted.  By  the  same  mail  they  in- 
formed the  plaintiffs  of  the  instructions  so 
given  by  them.  In  May  W.  &  Co,  became 
bankrupt,  and  their  trustee  wired  to  the 
brokers  revoking  the  directions.  In  June 
the  two  letters  arrived,  and  the  plaintiffs 
claimed  the  proceeds  of  the  goods  less  <£400. 

Held — that  there  was  a  completed  assign- 
ment, and  the  plaintiffs  were  entitled  to  suc- 
ceed. 

Alexandre   (or  Jafpe   &  Sons)   v.  Steinhardt, 

[Walker  &  Co.,  [19U3J  2  K.  B.  208;  72  L.  J. 

K.    B.   490;   8   Com.    Cas.   209;    10   Manson, 

258— Bigham,  J. 

19.  Bill  of  Sale— Bankruptcy  of  Grantor- 
Costs  of  Preparation  and  Redemption — 
Taxation  —  Declaration  in  Bankruptcy  — 
Solicitors  Act,  1843  (6  &  7  Vict.  c.  73).  s.  38— 
Bankruptcy  Act,  1883  (46  &  47  Vict.  c.  52), 
s.  102.] — A  leceiving  order  was  made  against 
the  grantor  of  a  bill  of  sale  to  F.  F.  seized 
the  chattels  under  the  bill  of  sale,  and  sold 
them  for  an  amount  greater  than  the 
amount  secured  by  the  bill  of  sale;  but  he 
and  his  solicitor  claimed  to  deduct  out  of 
the  balance  the  costs  of  the  preparation  and 
redemption  of  the  bill.  The  Official  Ee- 
ceiver  having  discharged  these  costs  under 
protest  moved  in  the  county  court  for  a 
declaration  that  certain  heads  of  these  costs 

B.D.— VOL.   I. 


could   not   be   claimed.       The   county    court 
judge  held  that  he  had  no  jurisdiction. 

Held — that  the  Official  Eeceiver  was  not 
bound  to  apply  for  taxation  under  sect.  38  of 
the  Solicitors  Act,  1843,  but  could,  if  he 
thought  fit,  move  in  bankruptcy;  and  that 
under  sect.  102  of  the  Bankruptcy  Act,  1883, 
the  county  court  judge  could  deal  with  the 
matter  if  he  chose  to  do  so. 

In  re  Ford,  Ex  parte  The  Official  Receiver, 
[(1901)  84  L.  T.  329— Div.  Ct. 

20.  Compromise— Compromise  of  Claims 
By  and  Against  the  Trustee — Trustee  Ac- 
cepting Shares  in  Limited  Company — Bank- 
ruptcy Act,  1883  (46  &  47  Vict.  c.  52),  s.  57, 
sub-ss.  7,  8.]— The  Court  sanctioned  a  com- 
promise of  claims  by  and  against  a  trustee 
in  bankruptcy,  whereby  the  claim  against 
the  trustee  was  reduced  and  the  claim  by 
the  trustee  was  satisfied  by  the  issue  to  the 
trustee  of  shares  in  a  limited  company. 

Re     Macfadyen,     (1907)     52     Sol.     Jo.     134— 
[Phillimoi-e,  J. 

21.  Disclaimer  —  Lease  —  Disclaimer  by 
Trustee  of  Bankrupt  Assignee— Mortgage  by 
Assignee  by  Sub-demise— Application  by 
Lessor  for  Order  Vesting  Property  in  Mort- 
gagee—Lessee Solvent— Persons  to  be  Served 
with  Notice — Discretion — Bankruptcy  Act, 
1883  (46  &  47  Vict.  c.  52),  s.  55,  sub-s.  6— 
Bankruptcy  Act,  1890  (53  &  54  Vict.  c.  71), 
s.  13.]— Where  the  trustee  in  bankruptcy  of 
an  assignee  of  a  lease  has  disclaimed  the 
lease  which  the  bankrupt  had  mortgaged  by 
a  sub-demise,  the  original  lessor  is,  under 
sect.  55,  sub-sect.  6,  of  the  Bankruptcy  Act, 
1883,  entitled,  notwithstanding  the  solvency 
of  the  original  lessee,  to  apply  to  the  Court 
for  an  order  vesting  the  property  in  the 
mortgagee  subject  to  the  same  liabilities  as 
the  bankrupt  was  subject  to  under  the 
original  lease  at  the  date  when  the  bank- 
ruptcy petition  was  filed,  and  if  the  mort- 
gagee declines  to  accept  such  an  order  he  will 
be  excluded  from  all  interest  in  and  security 
upon  the  property. 

It  is  a  matter  within  the  discretion  of  the 
Registrar  whether  he  will  require  the  lessee 
or  anyone  else  to  be  served  with  notice  of 
the  application.  The  mortgagee  is  in  no 
way  prejudiced  by  the  absence  of  the  lessee, 
with  whose  rights  and  liabilities  he  is  not 
concerned.  Nor  is  the  lessee  prejudiced  be- 
cause he  is  not  present  when  the  order  is 
made.  If  it  should  turn  out  that  he  is  sol- 
vent, and  he  is  sued  by  the  lessor  on  his 
covenants,  there  is  no  reason  why  he  should 
not  apply  for  and  obtain  an  order  vesting 
the  property  in  him. 

In  re  Cock  ((1887)  20  Q.  B.  D.  343;  57  L.  J. 
Q.  B.  169;  36  W.  R.  187;  58  L.  T.  588;  5 
M.  B.  E.  14-Div.  Ct.),  In  re  Finley,  ((1888) 
21  Q.  B.  D.  475;  57  L.  J.  Q.  B.  626;  37  W.  R. 
6;  60  L.  T.  134;  5  M.  B.  R.  248-C.  A.),  and 
In  re  Morgan  ((1889)  22  Q.  B.  D.  592;  58 
L.  J.  Q.  B.  295;  37  W.  R.  344;  60  L.  T.  941  j 
6  M.  B.  R.  57— C.  A.)  followed. 
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Administration  of  Bankrupt's  Property — Could. 

In  re  Baker,  Ex  parte  Lupton,  [1901]  2  K.  B. 
[628;  70  L.  J.  K.  B.  856;  49  W.  R.  691;  85 
L.  T.  33;  17  T.  L.  R.  673;  8  Manson,  279- 

C.  A. 

22.  Disclaimer  —  Lease  —  Guarantor  for 
Bent  in  Arrear— Liability  of  Guarantor  for 
Bent  accruing  after  Date  of  Disclaimer — 
Bankruptcy  Act,  1883  (46  &  47  Vict.  c.  b'J,), 
s.  55,  subs.  2.]— Where  a  lessee  for  a  term  of 
years  becomes  bankrupt,  and  his  trustee  dis- 
claims the  lease  under  sect.  55  of  the  Bank- 
ruptcy Act,  1883,  the  term,  as  between  the 
lessor  and  lessee,  is  put  an  end  to,  the  legal 
effect  of  sect.  55,  sub-sect.  2,  being  to  acceler- 
ate the  reversion;  and,  therefore,  a  surety 
for  the  payment  of  rent  in  arrear  under  the 
lease  is  discharged  as  and  from  the  date  of 
the  disclaimer,  there  being  no  rent  due  from 
the  lessee  after  that  date. 

In  re  Finley  ((1888)  21  Q.  B.  D.  475;  57 
L.  J.  Q.  B.  626;  37  W.  R.  6;  60  L.  T.  134;  5 
M.  B.  R.  248-C.  A.)  referred  to. 

Judgment  of  Phillimore  ((1900)  69  L.J.Q.B. 
796)  affirmed. 
Stacey  v.  Hill,  [1901]  1  Q.  B.  660;  70  L.J.K.B. 

[435;  49  W.  R.  390;  84  L.  T.  410;  17  T.  L.  R. 
311;  8  Manson.  1G9-C.  A. 

23.  Disclaimer— Leasehold  Property— Mort- 
gages by  Subdemise— Vesting  Order— Proper 
Terms  to  be  Imposed  on  Sub-Lessees — Assign- 
ment of  Lease— Bankruptcy  Acts,  1883  (46  & 
47  Vict.  c.  52),  s.  55,  sub-ss.  1.  2,  6;  and  1890 
(53  &  54  Vict.  c.  71),  s.  13.J— A  lease  of  cer- 
tain houses  for  99  years  was  granted  to  two 
persons.  The  lease  contained  no  restriction 
upon  the  right  of  the  lessees  to  assign.  The 
lessees  mortgaged  the  premises  by  subdemise 
for  the  term  of  99  years,  less  one  day.  The 
lessees  Avere  subsequently  adjudicated  bank- 
rupt, and  their  trustees  in  bankruptcy  dis- 
claimed the  lease.  There  had  been  no  breach 
of  any  covenants. 

The  Registrar,  upon  the  application  of  the 
lessor,  made  an  order  that  unless  the  mort- 
gagees elected  to  accept  an  order  vesting  in 
them  the  premises,  and  making  them  sub- 
ject to  the  same  liabilities  as  the  bankrupts 
were  subject  to  under  the  lease  at  the  date 
of  the  filing  of  the  petition,  they  should  be 
excluded  from  all  interest  in  and  security 
upon  the  premises. 

Held— that,  in  the  circumstances,  the 
Registrar's  order  was  wrong,  and  an  order 
should  be  made  under  sect.  13  of  the  Bank- 
ruptcy Act,  1890,  vesting  the  premises  in 
the  mortgagees,  subject  only  to  the  same 
liabilities  and  obligations  as  if  the  lease  had 
been  assigned  to  them  at  the  date  when  the 
bankruptcy  petition  was  filed,  as  this  order 
gave  the  mortgagees  nothing  more  than 
they  would  have  had  if  there  had  been  no 
disclaimer,  and  no  injustice  would  be  done 
to  the  lessor. 

In  re  Carter  and  Ellis,  Ex  parte  Savill 
Brothers,  Ld..  [1905]  1  K.  B.  735;  74 
L.  J.  K.  B.  442;  53  W.  R.  433;  92  L.  T. 
523;  21  T.  L.  R.  334;  12  Manson,  118-C.A. 


24.  Disclaimer— Onerous  Property— Time 
for  Disclaiming—"  Within  twelve  months 
after  the  first  appointment  of  a  trustee"— 
Bankruptcy  Acts,  1883  (46  &  47  Vict.  c.  52), 
ss.  21,  54,  55;  and  1890  (53  &  54  Vict.  c.  71),  s. 
13.]— The  "  twelve  months  after  the  first  ap- 
pointment of  a  trustee "  within  which  the 
trustee  of  a  bankrupt  may,  under  sect.  55, 
sub-sect.  1,  of  the  Bankruptcy  Act,  1890,  dis- 
claim onerous  property,  runs  from  the  date 
of  the  certificate  of  the  appointment  of  the 
trustee  under  sect.  21  of  the  Act  of  1883,  and 
not  from  the  date  of  the  order  of  adjudica- 
tion, when  the  official  receiver  becomes 
trustee  until  a  trustee  is  appointed  by  the 
creditors.  The  Official  Receiver  may,  how- 
ever, disclaim  upon  becoming  "  the  trustee" 
by  an  adjudication;  he  may  be  required 
under  sect.  55  (4)  to  decide  whether  he  will 
do  so  or  not. 

In  re  Cohen,  [1905]  2  K.  B.  704;  74  L.  J.  K.  B. 

[864;    64   W.    R.    83;    21    T.    L.    R.    725;    12 

Manson,  358— C.  A. 


25.  Disclaimer — "  Unprofitable  Contract  " 
— Contract  for  Sale  of  Lease — Disclaimer  of 
Contract  ivithout  Disclaiming  Lease — Bank- 
ruptcy Act,  1883  (46  &  47  Vict.  c.  52).  s.  55.]— 
A  bankrupt  was  the  lessee  of  some  houses, 
and  he  had  agreed  to  sell  one  of  them,  and 
a  sum  of  ,£50  had  been  paid  by  the  pur- 
chaser as  a  deposit.  This  leasehold  house 
was  subject  to  a  mortgage,  and  by  the  con- 
tract a  day  was  fixed  for  completion.  The 
vendor  was  to  pay  all  the  outgoings  up  to 
that  date,  and  after  that  date  the  purchaser 
was  to  take  over  the  property.  After  the  sale 
the  vendor  became  bankrupt,  and  the 
trustee,  having  considered  the  matter,  was 
willing  to  treat  the  contract  for  sale  as 
binding  upon  him  if,  as  he  said,  it  should 
turn  out  to  be  beneficial  to  the  estate,  and 
he  claimed  that  the  unpaid  balance  of  the 
purchase-money  should  be  paid  to  him. 
Some  time  afterwards  it  appeared  that 
there  were  some  outgoings  to  be  paid  which 
the  purchaser  claimed  to  deduct  from  the 
unpaid  balance  of  his  purchase-money. 
Thereupon  the  trustee  refused  to  be  bound 
by  the  contract  for  sale,  and  claimed  the 
right  to  disclaim  it  under  the  Bankruptcy 
Act  without  disclaiming  his  interest  in  the 
lease. 

Held— that  sect.  55  of  the  Bankruptcy  Act, 
1883,  did  not  cover  this  kind  of  transaction, 
as  the  disclaimer  would  have  the  effect,  not 
of  getting  rid  of  burdensome  property  in  the 
hands  of  the  bankrupt  and  of  the  trustee 
representing  him,  but  of  divesting  from  a 
purchaser  an  interest  which  had  already 
passed  to  him. 

Decision  of  Divisional  Court  (  (1901)  84 
L.  T.  328)  affirmed. 

In  re  Bastable,  Ex  parte  The  Trustee,  [1901] 
[2  K.  B.  518;  70  L.  J.  K.  B.  784;  49  W.  R. 
561;    84    L.    T.    825;    17    T.    L.    R.    560;    " 


Manson,  239— C.  A. 
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Aiministration  of  Bankrupt's  Property  —Contd. 

26.  Ewploynicnt  uf  Solicitor  bii  Trustee— 
Permission  of  the  Committee  of  Inspection 
—Parlicidar  Things  to  be  Specified— Costs— 
Taxation-Bankruptcy  Act,  1883  (46  &  47 
Vict.  c.  52),  s.  57,  sub-s.  3;  Bankrupteij 
Rules,  1886,  rr.  117,  285— Bankruptcy  Act, 
1890  (53  &  54  Vict.  c.  71),  s.  15,  sub-s.  3.]— A 
tenant  for  life  of  settled  estates  became 
bankrupt.  The  OtEcial  Eeceiver  at  first 
acted  as  trustee  with  a  committee  of  inspec- 
tion, and  with  the  sanction  of  the  committee 
employed  A.  and  A.  as  his  solicitors  in 
various  matters  arising  in  the  bankruptcy. 
M.,  on  his  appointment  as  trustee,  was  de- 
sirous of  continuing  the  employment  of 
A.  and  A.  as  his  solicitors  in  the  same 
capacity  as  they  had  been  employed  by  the 
Official  Eeceiver,  and  thereupon  the  com- 
mittee of  inspection  passed  the  following  re- 
solution :  "That  Messrs.  A.  and  A.  be  em- 
ployed by  the  trustee  where  necessary."' 
Under  this  resolution,  M.  employed  A.  and 
A.  as  his  solicitors  in  various  matters  aris- 
ing in  the  bankruptcy,  including  all  matters 
relating  to  the  letting  and  management  of 
the  settled  estates.  On  A.  and  A.  carrying 
in  their  bills  of  costs  for  taxation,  the  bank- 
rupt objected  to  all  the  items  and  charges 
relating  to  the  letting  and  management  of 
the  estates  on  the  ground  that  the  trustee 
had  not  obtained  specific  permission  notified 
in  the  minutes  of  the  committee  of  inspec- 
tion to  employ  legal  aid  in  the  matters  in 
question,  as  required  by  sect.  57  of  the  Bank- 
ruptcy Act,  1890. 

Held— that  it  was  not  necessary  for  a 
specific  resolution  to  be  passed  for  every 
step  in  an  action,  but  that  the  resolution 
that  the  solicitors  "  be  employed  by  the 
trustee  where  necessary  "  was  too  vague  and 
insufficient ;  that  the  resolution  must  specify 
in  some  way  or  other  the  particular  matter 
in  wliich  the  solicitors  may  be  employed ; 
that  a  written  authority  was  not  necessary; 
and  that  the  matter  must  go  back  to  the 
taxing  master  to  reconsider  it  from  that 
view. 
In  re  Vavasour,  [1900]  2  Q.  B.  309;  69  L.  J. 

[Q.    B.   685;   48   W.   E.   543;   82   L.   T.   622; 
7  Manson,  263— Wright,  J. 

27.  Execution—"  Costs  of  the  Execution  " 
—  Prolonged  Possessioi  by  Sheriff — Liabilitg 
for  His  Fees-Bankruptei/  Act,  1890  (53  & 
51  Vict.  c.  71),  ss.  1,  11  (O-]— A  sheriff,  who 
had  levied  under  a  writ  of  fi.  fa.,  remained 
in  possession  of  Ihe  goods  seized  for  two 
months  at  the  request  of  the  judgment 
creditor  and  debtor;  before  he  withdrew,  a 
receiving  order  was  mafle  on  the  debtor'.= 
petition,  and  the  title  of  the  trustee  dated 
back  to  the  21st  day  of  the  sheriff's  posses- 
sion—such possession  for  twentj-omj  days 
constituting  an  act  of  bankruptcy.  The 
sheriff  ciairtied  possession  money  for  the 
whole  two  months  from  the  trustee,  as 
"costs  of  the  execution"  within  sect.  11 
(1)  of  the  Act  of  1890. 


Held— that  the  trustee  was  only  liable  for 
twenty-one  days'  possession  money,  for, 
after  the  21st  day  he  became  the  creditor  by 
operation  of  law,  and  he  had  never  con- 
sented to  the  sheriff  remaining  in  posses- 
sion. 
In  re  English  and  Ayling,  Ex  parte  Murray 

[and  Co.,  [1903]  1  K.  B.  680;  72  L.  J.  K.  B. 

248;    88    L.    T.    127;    19    T.    L.    E.    255;     10 
Manson,  34— Wright,  J. 


28.  Execution — Landlord's  Claim  for  Rent 
—Sheriff's  Promise  to  pay— Receiving  Order 

—  Official  Receiver's  Claim — Bankruptcy  Act, 
1890  (53  &  54  Vict.  c.  71),  s.  11,  sub-s.  1.]— A 
sheriff  levied  on  15th  November  to  satisfy  a 
judgment  for  ,£74  and  costs.  On  the  18th 
November  he  had  notice  of  the  landlord's 
claim  of  <£42  for  rent.  Before  any  sale  the 
sheriff  promised  the  landlord  that  the  rent 
should  be  paid,  and  the  landlord  thereupon 
assented  to  the  execution  proceeding.  On 
the  23rd  November  some  of  the  goods  were 
sold.  On  the  24th  November  the  debtor  pre- 
sented his  own  petition,  and  the  sheriff  had 
notice  of  it,  and  wrote  to  the  Official  Eeceiver 
for  leave  to  sell  on  his  account.  On  the  25th 
of  November  a  receiving  order  was  made, 
and  there  was  an  adjudication.  The  same 
day  the  Official  Eeceiver,  without  knowledge 
of  the  landlord's  claim,  assented  to  the  sale 
going  on.  On  the  29th  November  the  Official 
Eeceiver  gave  notice  to  the  sheriff  of  the 
receiving  order,  and  on  the  same  day  the 
sale  was  completed.  The  sheriff  paid  the 
landlord,  and  tendered  the  balance  to  the 
Official   Eeceiver. 

Held — that,  with  the  assent  of  the  Official 

Eeceiver,  the  sale  was  not  completed  on  his 

behalf,  but  under  the  writ. 

In  ee  Driver,  Ex  parte  The  Official  Eeceiver, 

[(1899)  80  L.  T.  840,  note,  p.  841— C.  A. 

29.  Sale  by  Court— Consent  signed  by  the 
Assignees  and  Mortgagees  for  Sale  according 
to  the  course  of  the  Court— Conditions  of  Sale 

—  Rent  and  Outgoings  to  be  paid  up  to  last 
Gale  Day  preceding  the  Sale— Assignees'  Ac- 
count-Proper Deduct ions.l— Where  property 
of  a  bankrupt  was  mortgaged  and  a  consent 
was  signed  by  the  assignees  and  mortgagees 
thereon  that  the  property  should  be  sold 
according  to  tlie  course  of  the  Court,  and 
the  net  proceeds  of  the  sale  should  be  dis- 
tributed under  the  order  of  the  Court,  and 
the  conditions  of  sale  provided  that  the  rent 
and  other  outgoings  should  be  paid  up  to  the 
last  gale  day  preceding  the  sale,  the  amount 
of  rent  up  to  the  last  gale  day,  and  the 
municipal  and  non-municipal  rates,  are 
proper  debits  against  the  proceeds  of  the 
sale,  and  should  not  be  cliarged  against  the 
general  estate  of  the  bankrupt. 

In  re  Creexe,  [100(1]  2  Ir.  K.  433    C.  A. 


30.  Secured       Creditor    —    }'aluati(ni       nf 
Security      in      Petition   —   RedemiUion      by 
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Administration  of  Bankrupt's  Property— Co?t<(Z. 
Trustee  at  Valuation— Bankruptcy  Act,  1883 
(46  &  47  Vict.  c.  52),  Schcd.  II.,  rr.  11,  12,  13.] 
—Where  a  secured  creditor  has  assessed  the 
value  of  his  security  in  his  petition,  but 
has  not  yet  proved  in  the  bankruptcy,  the 
trustee  cannot  call  upon  him  to  surrender 
his  security  upon  payment  of  the  value  at 
which  it  has  been  assessed  in  the  petition. 

In    re   Laccy    ((1884),    13    Q.    B.    D.    128;    1 
M.  B.  E.  113— Div.  Ct.)  distinguished. 
In  be  Vautin,  Ex  parte  Saffeey,  [1899]  2  Q.  B. 

[549;   68   L.   J.   Q.   B.   971;  48  W.   E.   96;   6 
Manson,  391— Wright,  J. 
And  sec  No.  120,  infra. 

31.  Sequestration  of  Benefice— Offer  of  Sum 
for  Withdrairal  of  Sequestration— Accept- 
ance of  Offer  hy  Trustee— Bankruptcy  Act. 
1883  (46  &  47  Vict.  c.  52),  s.  52.]— A  beneficed 
clergyman  was  adjudicated  bankrupt,  and  ^ 
sequestrator  of  the  profits  of  the  benefice 
was  appointed  under  sect.  52  of  the  Bank- 
ruptcy Act,  1883,  and  the  bishop  of  the 
diocese  appointed  a  curate  for  the  perform- 
ance of  the  services  of  the  church  under  the 
Sequestration  Act,  1871,  during  the  continu- 
ance of  the  sequestration.  The  stipend  of 
the  curate  and  a  claim  for  dilapidations 
more  than  swallowed  up  the  income  from 
the  benefice.  An  offer  of  ^300  was  made 
to  the  Official  Eeceiver  on  behalf  of  thr 
debtor  on  condition  that  he  would  consent  tr 
the  relaxation  or  withdrawal  of  the  seques- 
tration. This  offer  was  supported  by  three 
creditors,  but  was  opposed  by  the  other 
creditor  (there  being  only  four  creditors), 
whose  proof  largely  exceeded  the  proofs  of 
the  other  three.  The  Eegistrar  authorised 
the  Official  Eeceiver  to  accept  the  ofler. 

Held— that  the  Official  Eeceiver  couh' 
agree  to  the  relaxation  or  withdraAval  of  the 
sequestration  in  consideration  of  the  pay- 
ment of  a  sufficient  sum,  and  that  the  Eegis- 
trar had  rightly  exercised  his  discretion  in 
authorising  him  to  accept  the  offer. 
In  be  Barsatt,  (1906)  22  T.  L.  E.  427— Div.  Ct 

IV.  ANNULMENT  OF  PROCEEDINGS. 

32.  Abuse  of  Process  of  Court— Evasion  of 
Committal  Order  by  presenting  Petition- 
Personal  Earnings. 1— A  judgment  debtor's 
sole  income  was  derived  from  a  weekly 
salary,  and  commission  on  sales.  Under 
pressure  of  a  committal  order  he  paid  cer- 
tain instalments;  but  on  a  second  committal 
order  being  made  at  a  later  date,  he  him- 
self presented  a  petition  and  was  adjudi- 
cated bankrupt.  The  judgment  creditor— 
the  only  creditor— applied  to  have  the  bank- 
ruptcy proceedings  annulled  on  the  ground 
that  they  were  an  abuse  of  the  process  of 
the  Court  as  bding  an  attempt  to  evade  com- 
pliance  with   the   committal   order. 

Held— that  the  proceedings  could  not  be 
regarded  as  an  abuse  of  the  process  of  the 
Court,  and  that  the  application  must  be  re- 
fused. 


The  proceedings  would  not,  in  fact,  pre- 
judice the  creditor,  for  in  the  bankruptcy 
the  debtor's  personal  earnings  beyond  what 
was  necessary  for  the  maintenance  of  him- 
self and  family  could  be  applied  towards 
payment  of  the  debt  in  accordance  with  In 
re  Roberts  ([1900]  1  Q.  B.  122;  69  L.  J.  Q.  B. 
19;  48  W.  E.  132;  81  L.  T.  467;  7  Manson,  5- 
C.  A.  No.  238,  infra). 
In  re  Hancock,  Ex  parte  Hillearys,  [1904]  1 

[K.  B.  585;  73  L.  J.  K.  B.  245;  52  W.  E. 
54G;  90  L.  T.  389;  11  Manson,  1-C.  A. 

33.  Composition —  Bankruptcy  Act,  1883 
(46  &  47  Vict.  c.  52),  s.  23.]-The  Court,  upon 
approving  a  composition  or  scheme  under 
sect.  23  of  the  Bankruptcy  Act,  1883,  after 
the  debtor  has  been  adjudicated  bankrupt, 
will  not,  as  a  matter  of  course,  annul  the 
adjudication.  It  may  in  its  discretion  re- 
fuse or  postpone  the  application  for  annul- 
ment. 

In  re  Taylor,  Ex  parte  Taylor  ([1901] 
1  K.  B.  744;  70  L.  J.  K.  B.  531;  49  W.  E. 
510;  84  L.  T.  426;  8  Manson,  230— Div.  Ct. 
No.  36,  irifra)  followed. 

In  re  Sullivan  and  Hughes,  (1904)  20  T.  L.  R. 
[393— Eegistrar. 

34.  Debtor  Presenting  Petition  to  Escape 
Pressure  of  Judgment  Summons— Not  an 
Abuse  of  Legal  Process— Bankruptcy  Act, 
1383  (46  &  47  Vict.  c.  52),  ss.  8,  35.]-It  is 
not  an  abuse  of  the  process  of  the  Court  for 
a  debtor  to  present  a  bankruptcy  petition 
in  order  to  escape  the  pressure  of  a  judg- 
ment summons,  even  Avhere  there  are  prac- 
tically no  assets. 

Ex  parte  Painter  ([1895]  1  Q.  B.  85;  64 
L.  J.  Q.  B.  22;  43  W.  E.  144;  71  L.  T.  581;  1 
Manson  499— Div.  Ct.)  followed. 

A  judgment  summons  was  taken  out 
against  a  debtor  by  his  only  creditor,  who 
had  obtained  a  judgment  for  ^100  in  a 
breach  of  promise  action.  He  thereupon 
filed  his  own  petition  and  was  adjudicated 
bankrupt  thereon.    There  were  some  assets. 

HELD-that  the  adjudication  could  not  be 
set  aside  as  an  abuse  of  the  process  of  the 
Court. 

In   re   Archer,   Ex   parte   Archer,    (1904)   20 
[T.  L.  E.  390-Div.  Ct. 

35.  Annulment  of  Adjudication  —  Debts 
"paid  in  full"— Release  of  Debts— Bank- 
ruptcy Act,  1883  (46  &  47  Vict.  c.  52),  s.  35, 
sub-s.  1.]— A  bankrupt  paid  part  of  his  debts 
in  full,  and  the  rest  were  released  by  the 
various  creditors.  He  thereupon  applied  for 
an  annulment  of  the  adjudication  in  bank- 
ruptcy. 

HELD-that  the  debts  had  not  been  "  paid 
in  full  "  within  the  meaning  of  sect.  35  (1) 
of  the  Bankruptcy  Act,  1833,  and  that  the 
Court  could  not  annul  the  adjudication. 

"  Debt "  in  sect.  35  means  debts  which 
have  been  rightly  admitted  to  proof. 

The  principles  on  which  an  order  of  annul- 
ment should  be  granted  discussed. 
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Annulment  of  Proceedings  — CoM<m«t!(Z. 

Decision  of  Uiv.  Ct.  (53  W.  II.  41G;  92  L.  T. 
540;  21  T.  L.  K.  391)  reversed. 

In  re  Keet,  Ex  parte  Official  Receiver,  [1905] 

[2  K.  B.  6G6;  74  L.  J.  K.  B.  694;  54  W.  R. 

20;    93    L.    T.    259;    21    T.    L.    R.    615;    12 

Mauson,  235-C.   A. 

36.  Payment  of  Debt  in  Full— Falsifying 
Statement  —  Substantial  Concealment  of 
Assets— Discretion  to  Refuse  Order— Bank- 
ruptcy Act,  1883  (46  &  47  Vict.  c.  52),  s.  35, 
sub-s.  1.]— A  debtor  admittedly  was  guilty  of 
falsifying  his  statement  of  affairs  and  of  sub- 
stantial concealment  of  assets  on  his  public 
examination.  Afterwards  he  handed  to  the 
Official  Receiver  a  sum  sufficient  to  pay  all 
the  creditors  of  the  bankrupt  in  full,  with 
interest  and  expenses.  He  applied  under 
sect.  35,  sub-sect.  1  (1)  of  the  Bankruptcy 
Act,  1883,  for  an  order  annulling  his  adjudi- 
catioQ.  The  Registrar  refused  to  make  the 
order.     On  appeal. 

Held— that  it  could  not  be  said  that  the 
discretion  of  the  Registrar  had  been  wrongly 
exercised,  as  the  debtor  had  been  guilty  of 
two  of  the  worst  crimes  which  a  bankrupt 
could  commit;  and  that  it  would  be  useless 
for  the  bankrupt  to  apply  again  for  such  an 
order  until  a  period  of  something  like  five 
years  from  the  bankruptcy  had  elapsed. 
In  re  Taylor,  Ex  parte  Taylor,  [1901]  1  K.  B. 

[744;  70  L.  J.  K.  B.  531;  49  W.  R.  510;  84 
L.  T.  426;  8  Manson,  230— Div,  Ct. 

V.  BANKRUPTCY  NOTICE. 

37.  Address  of  Creditors  —  Bankruptcy 
Rules,  1886—1890,  App.  Form  6.]— A  creditor 
gave  as  her  address  in  a  bankruptcy  notice 
a  London  hotel  where  she  often  stopped,  and 
was  then  living,  but  where  she  had  no  room 
permanently  engaged.  On  the  morning  of 
the  last  of  the  seven  days  limited  for  com- 
pliance with  the  notice,  she  left  for  France, 
leaving  no  address  behind  her,  and  remained 
away  for  seven  or  eight  weeks. 

Held— that  she  must  not  be  taken  to  have 
abandoned  her  address,  and  that  it  was  suf- 
ficient. 

If  the  address  given  in  a  bankruptcy 
notice  is  that  of  a  place  where  the  creditor 
can  be  found  during  the  seven  days,  occa- 
sional absence,  even  for  a  whole  day,  will 
not  invalidate  the  notice,  unless  the  absence 
is  such  as  to  deprive  the  debtor  of  a  reason- 
able opportunity  of  complying  with  the 
notice.  Secus,  if  the  creditor  abandon  his 
place  of  address. 

In  re  Stoqdon,  Ex  parte  Leigh  ([1895]  2 
Q.  B.  534;  65  L.  J.  Q.  B.  47;  73  L.  T.  279; 
2  Manson,  382— C  A.)  considered. 

Beai/Champ  v.  Beauchamp,  [1904]  1  K.  B.  572; 
[73  L.  J.  K.  B.  311;  52  W.  R.  545;  90  L.  T. 
594;  20  T,  L.  R.  269;  11  Manson,  5— C.  A. 
And  see  No.  249,  infra. 


38.  Application  to  Set  Aside  Bankruptcy 
Notice— Adjournment— Sufficient  Ground  for 
Setting  Aside— Bankruptcy  Act,  1883  (46  & 
47  Viet.  c.  52),  s.  4,  sub-s.  1  (g)— Bankruptcy 
Rules  1886  and  1890,  Rules  138  (2),  139; 
Form  8.]— A  bankruptcy  notice  can  only  be 
set  aside,  or  an  application  to  set  aside  a 
bankruptcy  notice  adjourned,  on  the 
grounds  mentioned  in  the  Act  and  Rules. 
The  fact  that  the  granting  of  time  to  the 
debtor  to  allow  him  to  make  a  proposed  ar- 
rangement would  be  fair  and  r.ght,  is  not 
a  ground  lor  setting  aside  a  bankruptcy 
notice  within  the  words  of  the  Bankruptcy 
Act,  1883,  s.  4,  sub-s.  1  (g),  nor  within  the 
terms  of  rule  138  (2)  or  rule  139,  or  of  Form 
8,  and  is  therefore  insufficient  to  justify  the 
adjournment  of  an  application  to  set  as.de 
a   bankruptcy  notice. 

Ke    Cole,    Ex    parte    Attenborough,    [1898]    1 

[Q.  B.  290;  67  L.  J.  Q.  B.  302;  78  L.  T.  23; 

5  Manson  19;  46  W.  R.  352— Div.  Ct. 

39.  Application  to  Set  Aside— Counterclaim 
-Bankruptcy  Act,  1883  (46  &  47  Vict.  c.  52), 
s.  4,  sub-s.  1  ig).] — When  a  debtor  applies  to 
set  aside  a  bankruptcy  notice  on  the  ground 
that  he  has  a  counterclaim  which  equals  or 
exceeds  the  amount  of  the  judgment  on 
which  such  notice  is  founded,  such  counter- 
claim must  be  mutual  and  due  in  the  same 
right.  In  answer  to  a  judgment  obtained 
against  him  by  executors  the  debtor  cannot 
set  up  a  claim  against  their  testator's  estate. 

Re  Molesworth,  (1907)  51  Sol.  Jo.  653— C.  A. 

^0.  "  Creditor  "—Equitable  Assignment  of 
Judgment  Debt— Bankruptcy  Notice  by 
Trustee  of  Judgment  Debt— Bankruptcy  Act, 
1883  (46  &  47  Vict.  c.  52),  s.  4,  sub-s.  1  {g)— 
Bankruptcy  Act,  1890  (53  &  54  Vict.  c.  71), 
5.  1.]— A  judgment  creditor  who  has 
equitably  assigned  his  j  udgment  debt  does 
not  thereby  cease  to  be  a  "  creditor  "  within 
the  meaning  of  sect.  4,  sub-sect.  1  (g)  of  the 
Bankruptcy  Act,  1883,  as  explained  by  sect.  1 
of  the  Bankruptcy  Act,  1890,  so  as  to  dis- 
entitle him  from  serving  a  bankruptcy 
notice  upon  the  j  udgiuent  debtor. 

Ex  parte  Dearie,  Re  Hastings  (14  Q.  B.  D. 
184)  followed. 


Re  Palmer,  Ex  parte  Brims,   [1898]   1  Q.   B. 

[419;    67    L.    J.    Q.    B.    316;    77    L.    T.    709; 

5  Manson,  50;   14  T.   L.   R.  175;  46   W.  R. 

342-C.  A. 

il.  Final  Judgnirnt-Dcrrrct  of  Court  of 
Session  in  Scotland — liegistration  in  Eng- 
land-Judgments Extension  .iet,  1868  (31  & 
32  Vict.  c.  54),  ss.  3,  4,— Bankruptcy  .ict,  1883 
(46  &  47  Vict.  c.  52),  «.  4,  sub-s.  1  (</).]- A 
certificate  of  a  decreet  of  the  Court  of 
Session  in  Scotland,  which  has  been  regis- 
tered in  the  High  Court  of  .lustice  under 
sect.  3  of  the  .Judgments  Kx(cn><ion  Act,  1868, 
is  not  a  "final  judgment  "  within  the  mean- 
ing of  sect.  4,  sub-sect.   1    (g)  of  the   Bank- 
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Bankruptcy  JSotice.— Continued. 


Held— that   while  the   order  of  the  Court 


ruptcy  Act,  1883,  so  as  to  enable  the  creditor  '  '''''^^  not  final,   the   jiulgn.eiit   when   entered 


to  found  a  bankruptcy  notice  upon  it. 
Ke  a  Bankruptcy  Notice,  [1898]  1  Q.  B.  383 ;  67 
LL.  J.  Q.  B.  308;  77  L.  T.  710;  5  Manson 
7;  14  T.  L.  R.  175;  46  W.  E.  325— C.  A. 

42.  Final  Judgment— Joinder  of  two  Judg- 
ments—Claim  and  Counterclaim— Different 
Parties— Bankruptcy  Act,  1883  (46  &  47  Vict. 
c.  52),  s.  4,  sub-s.  1  (f/).]-T\vo  plaintiffs 
brought  an  action  to  recover  d£105  for  money 


up  was  final  and  a  good  subject  matter  for 
a  bankruptcy  notice. 

Is  RE  A  Debtor,  [1903]  W.  N.  6;  114  L.  T.  Jo. 
[289;  38  L.  J.  N.  C.  40;  19  T.  L.  li.  152-C.  A. 

45.  "Final  Judgment"— Order  Enforcing 
an  Award— Arbitration  Act,  1889  (52  &  53 
Vict.  c.  49),  s.  12— Bankruptcy  Act,  1883  (46 
&  47  Vict.  c.  52),  s.  4,  sub-s.  1  {g).]—An 
order   made   under   sect.   12   of   the  Arbitra- 


lent.     The  defendant  put  in  a  defence  and  I  tion  Act,  1889,  enfyrcing  an  award  is  not  a 


counterclaimed    against    the    plaint 


judgment"  within  sect.  4,  sub-s.  1  (g). 


two  other  persons  for  damages  for  fraudulent    ^f  the  Bankruptcy  Act,  1883,  so'as  to  enable 
conspiracy.     The   action   was  settled   by   the    ^  K„^v.„r^f.,,  ^^ft^  f^  k.  (^,.,.a^a  ^„  u 


,   n      ,      ,  ,.        i      .     ,  .    o  -    .,       a  bankruptcy  notice  to  be  founded  on  it. 

lefendant    consenting    to    judgment   for    the 
plaintiffs  for  JCWS  and  costs  to  be  taxed    and    In  Re  a  Bankruptcy  Notice  (or,  in  re  a  Debtor), 

"       "        .    •    .-. !      [^i(j(,7-]  1  X.  B.  478;  70  L.  J.   K.  B.  171;  90 

L.  T.  131;  23  T.  L.  R.  214;  14  Manson,  1- 

C.  A. 


for  the  plaintiffs  and  the  two  other  persons 
for  the  costs  of  the  counterclaim  to  be  taxed. 
The  plaint. ffs  and  the  two  other  persons 
served  a  bankruptcy  notice  on  the  defendant 
requiring   him   to   pay   to   the   plaintiffs   the 


46. 


Final    Judgment  "-Order    made    on 


sum  of  i;280,  and  to  the  two  other  persons    Petition    for    Revocation    of    Patent— Bank- 
the  sum  of  ^-231,  being  the  amount  claimed    ruptcy  Act,  1883   (40  &  47  Vict.   e.  52),  s.  4, 


as  due  to  them  on  the  judgment. 

Held— that  the  judgment  on  the  claim  and 
for  costs  on  the  counterclaim  ought  to  be 
treated  as  separate  judgments,  and  that, 
there  being  two  judgment  debts  in  favour  of 
different  persons  comprised  in  the  bank- 
ruptcy notice,  it  was  bad. 

Re  Low  ([18911  1  Q-  B.  147;  fiO  L.  J.  Q.  B. 
205;  63  L.  T.  094;  39  W.  R.  181-C.  A.)  fol- 
lowed. 
In  re  a  Bankruptcy  Notice    (or,  a  Debtor), 

[(1907)   96  L.   T.   133;  23  T.   L.   R.   169;   14 
Manson,  133— C.  A.  j 

43.  Final  Judgment— Joinder  of  two  Judg- 
ment  Debts— Irregularity— Point   not   taken 
Below— Appeal    against     Receiving     Order 
Amendment — Costs 
(46 

notice 

therefore  admittedly  bad  (see  In  re  Lou 
[1891]  1  Q.  B.  147;  00  L.  J.  Q.  B.  205;  03  L.  T 
C94;  39  W.  R.  181),  was  served  on  a  debtor^ 


sub-s.  1  ig)— Patents,  Designs,  and  Trade 
Marks  Act,  1883  (40  &  47  Vict.  c.  57),  s.  26.]  — 
An  order  of  the  Chancery  Division  revoking 
a  patent  with  costs,  under  sect.  26  of  the 
Patents,  Designs,  and  Trade  Marks  Act,  1883, 
is  not  a  "final  judgment"  within  the  mean- 
ing of  sect.  4,  sub-sect.  1  (g),  of  the  Bank- 
ruptcy Act,  1883,  and  a  bankruptcy  notice 
cannot  be  founded  thereon,  because  the  order 
did  not  purport  to  be  a  judgment  but  only 
a  declaration,  and  it  was  not  made  in  an 
action  but  on  a  petition,  which  is  com- 
menced not  by  writ  nor  in  any  manner  pre- 
scribed by  Rules  of  Court,  but  in  manner 
prescribed  by  sect.  26  of  the  Patents, 
Designs,  and  Trade  Marks  Act,  1883. 
In  re  Binstcad,  Ex  parte  Dale  ([1893]  1 
Bankruptcy  Act,~'im  Q-  B-  199:  ^2  L.  J.  Q.  B.  207;  41  AV.  R.  452; 
&  47  Vict.  c.  52),  ss.  4,  143.]— A  bankruptcy  i  68  L.  T.  31;  4  R.  146;  9  Morr.  319-C.  A.),  and 
ice,  founded  on  two  judgment  debts  and    ^'^  ^e  A  Bankruptcy  Notice,  Ex  parte  Official 

'     •  ■ -  Receiver  ([1895]  1  Q.  B.  009;  64  L.  J.  Q.  B. 

129;  43  W.  R.  305;  72  L.  T.  312;  2  Manson, 
164;  14  R.  362-C.  A.)  applied. 


and  a   receiving  order   was  made    upon   his]  In    re    Owen,    Ex    parte    Peters,     (1901)    70 

non-comphance  therewith.  I      [l.  J.  Q.  B.  92;  49  W.  R.  379;  83  L.  T.  572; 

On  appeal  against  the  order  he  impugned  8  Manson.  24— Wright,  J. 

the  notice  for  the  first  time. 


Held— that  the  objection  was  fatal;     and 
that  lea\e  to  amend  ought  not  to  be  given 

(following  In  re  Collier,  (1891)  8  Morrel 


47.  Issue  of  by  Trustee  of  Judgment  Cre- 
ditor— Leave   to   issue   Execution — "  Entitled 
to    enforce  a  final  Judgment  "—Bankruptcy 
83);  but   that    the    appellant   should    not   be  ''  Act,  1890  (53  &  54  Vict.  c.  71),  s.  1,  sub-s.  1 
allowed  the  costs  of  the  hearing  below.  \  (g)—R.S.C.  Order  XVIII.,  r.  4;  Order  XLIL, 

"  dg- 

mder 


In  re  O.  C.  S.,  Ex  parte  the  Debtor,  [1904]  2  '  ^-  23.]-A  trustee  in  bankruptcy  of  a  j 
[K.  B.  101;   73  L.  J.  K.  B.  585;  52  Vf.  R.    "^''^^^  creditor  was  added  as  a  party  u 


595;  91  L.  T.  224;  11  Manson,  122— C.  A. 

44.  "  Final  Judgment  "—Judgment  under 
Ord.  U— Bankruptcy  Act,  1883  (46  &  47  Vict, 
c.  52).  s.  4  (1)  (3).]— Creditors  obtained  an 
order  under  Ord.  14  empowering  them  to 
enter  up  judgment  for  the  amount  of  their 
claim.    They  subsequently  entered  up  judg 


Order  XVII.,  and  was  during  all  material 
times  a  party  to  the  proceedings.  Without 
obtaining  express  leave  under  Order  XLII., 
r.  23,  to  issue  execution,  the  trustee  issued 
a  bankruptcy  notice  on  the  judgment 
debtor. 

Held — that  the  trustee  must   obtain    leave 
under    Order    XLIL,   r.   23,   to  issue  execu- 


ment,  and  issued  a  bankruptcy  notice  for  the    tion,  and  until  he  had  done  so  he  was  not  a 
amount.     On  motion  to  set  aside  the  notice,  i  person    "entitled    to    enforce  a  final   judg- 
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Bankruptcy  Notice — Continued. 
luont "  within  the  meaning  of  sect.  1  of  the 
Bankruptcy  Act,  1890,  and  was,  therefore, 
not  entitled  to  issue  the  bankruptcy  notice. 
Lv  RE  Clements,  Ex  paete  Clejiexts,  [1901]  1 
[Q.  B.  2G0;  70  L.  J.  Q.  B.  58;  49  W.  E  176; 
83  L.  T.  464;  8  Manson,  27— Div.  Ct. 

48.  Judgment  Debt— Debtor  required  to 
pay  Debt  without  Costs— Costs  not  Taxed— 
liankruptcij  Act,  1883  (4G  &  47  Vict.  c.  52),  s. 
4,  sub-s.  1  (y).]— A  creditor  recovered  judg- 
ment against  his  debtor  for  =£1,500,  and  costs 
to  be  taxed.  Before  the  costs  were  taxed  the 
creditor  served  on  the  debtor  a  bankruptcy 
notice  reqiiiring  him  to  pay  the  ^£1,500 
judgment  debt.  The  notice  not  having  been 
complied  with,  the  creditor,  after  the  costs 
had  been  taxed,  presented  a  bankruptcy 
petition,  in  which  he  alleged  that  the  debtor 
was  indebted  to  him  in  the  sum  of 
jei,5l3  3s.  8d.,  the  amount  due  on  the  final 
judgment,  being  as  to  ,£1,500  money  lent,  and 
as  to  JCVi  3s.  8d.  the  costs  of  the  judgment. 

Held— that,  having  regard  to  the  fact  that 
under  Order  42,  r.  18,  of  the  Eules  of  the 
Supreme  Court,  the  creditor  had  a  right  to 
issue  execution  for  the  ^1,500,  independently 
of  the  costs,  there  was  a  "final  judgment" 
for  the  =£1,500  within  sect.  4,  sub-sect.  1  (g) 
of  the  Bankruptcy  Act,  1883,  and  the  bank- 
ruptcy notice  was  a  valid  notice,  as  it  re- 
quired the  debtor  to  pay  the  judgment  debt 
in  accordance  with  the  terms  of  the  judg- 
ment. 

In  re  G.  J.,  Ex  PARTE  G.  J.,  [1905]  2  K.  B.  678; 

[74  L.  J.  K.  B.  932;  93  L.  T.  193;  21  T.  L.  R. 

698;  12  Manson,  354— C.  A. 

49.  Judgment  in  Detinue— Damages  exceed- 
ing £50—Noti-compUance  with  Notice— Sub- 
sequent Return  of  Article— Debt  Reduced 
Below  £50- Bankruptcy  Act,  1883  (46  &  47 
Vict.  c.  52),  ss.  4,  G.]— The  debtor,  having  won 
a  silver  challenge  cup  at  a  regatta  two  years 
in  succession,  sent  it  away  in  the  belief  that 
it  had  become  his  property.  The  regatta 
committee  sued  for  the  cup,  and  recovered 
judgment  for  its  return,  or  .£50  its  value, 
and  damages  and  costs  amounting  together 
to  .£35.  The  money  not  having  been  paid, 
nor  the  cup  returned,  the  judgment  creditors 
served  the  debtor  with  a  bankruptcy  notice 
for  payment  of  the  .£85,  which  was  not  com- 
plied with,  and  the  creditors  presented  a 
bankruptcy  petition.  Before  the  day  fixed 
for  the  hearing  the  debtor  returned  the  cup 
to  the  creditors'  solicitors.  The  Registrar 
dismissed  the  petition  upon  the  ground  that, 
by  the  return  of  the  cup,  the  petitioning 
creditors'  debt  had  been  reduced  below  .£50. 
On  appeal  : 

Held— that  after  the  act  of  bankruptcy  was 
complete  the  creditors'  right  to  a  receiving 
order  could  not  be  defeated  by  the  return  of 
the  cup,  and  the  creditors,  by  issuing  the 
bankruptcy  notice  and  presenting  the 
petition,  finally  elected  to  abuudon  their  pro- 


perty  in  the  cup,   which   became   vested   in 
the  debtor. 

In   re   a   Debtor,   Ex   parte   the   Petitioning 

[Creditor,   (1907)  97  L.  T.  140;  23  T.  L.  K. 

618;  14  Manson,  198-Div.  Ct. 

50.  Notice  Requiring  Payment  of  Part  of 
Debt— Agreement  to  pay  Judgment  by  Instal- 
ments— Instalments  inArrear — Notice  to  pay 
such  Instalments  —  Validity  —  Garnishee 
Order  nisi — Whether  a  Stay  of  Execution — 
Bankruptcy  Act,  1883  (4G  &  47  Vict.  c.  52),  s.  4 
(1)  (s)-] — ^  notice  requiring  payment  of  part 
of  a  j  udgment  debt,  leaving  a  balance  to  be 
subsequently  claimed,  is  not  a  valid  bank- 
ruptcy notice,  though  {per  Vaughan  Wil- 
liams, L.J.)  a  notice  requiring  payment  of 
part  only  of  the  debt  by  reason  of  credit 
being  given  for  sums  already  paid  is  a  valid 
notice  to  pay  "  in  accordance  with  the  terms 
of   the   judgment." 

A  notice,  in  order  to  be  valid,  must  be 
founded  upon  the  actual  terms  of  the  judg- 
ment, and  not  upon  those  terms  as  modified 
by  agreement  between  the  parties;  at  the 
same  time  it  must  not  be  inconsistent  with 
any  such  agreement  that  may  exist. 

Therefore,  where  the  parties  agree  simply 
that  a  judgment  debt  shall  be  paid  by  instal- 
ments, and  some  instalments  are  in  arrears, 
a  bankruptcy  notice  cannot  be  issued  for  the 
whole  judgment  debt  by  reason  of  the  col- 
lateral agreement,  nor  can  one  be  issued  for 
the  amount  of  the  instalments  in  arrear,  for 
it  leaves  a  balance  to  be  claimed  in  the 
future,  and  does  not  require  payment  "  in 
accordance  with  the  terms  of  the  judgment." 

If,  however,  the  agreement  provides  for  the 
whole  debt  becoming  due  upon  failure  to  pay 
any  instalment,  a  notice  may  then  be  issued 
in  respect  of  the  whole  judgment  debt. 

In  re  Feast  ((1887)  4  Morrell,  37)  dis- 
tingi 


Semble—A   garnishee   order    nisi   obtained 
by  a  judgment  creditor  does  not  operate  as 
a  stay  of  execution  so  as  to  prevent  the  issue 
of  a  valid  bankruptcy  notice. 
In  re  H.  B.  or  In  re  a  Debtor.  [1904]  1  K.  B. 

[94;  73  L.  J.  K.  B.  1 ;  52  AV.  R.  178;  89  L.  T. 
592;  20  T.  L.  R.  32;  10  Manson,  361-C.  A. 

51.  Partnership  —  Dissolution  —  Judgment 
against  Partnership— Bankruptcy  Notice  ad- 
dressed to  Dissolved  Partnership— Petition 
against  late  Partners  Separately— Bank- 
ruptcy Act,  1883  (46  &  47  Vict.  c.  52).  ss.  115. 
li':^— Bankruptcy  Rules,  Form  G—R.  S.  C. 
Ord.  48a,  rr.  1—8.]— A  creditor  issued  a  writ 
for  the  recovery  of  a  sum  of  money  against 
a  recently  dissolved  firm  of  partners.  The 
writ  was  served  personally  on  each  of  the 
late  partners,  and  judgment  was  obtained 
against  the  late  firm.  The  creditor  sub- 
sequently served  a  bankruptcy  notice  ad- 
dressed to  the  late  firm  on  each  of  the  two 
former  partners,  but  neither  of  them  com- 
plied with  its  terms,  and  he  thereupon  pre- 
sented separate  petitions  against  them,  ad- 
diessed  to  each  lu  liis  individual  name. 
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Bankruptcy  Notice — Continued, 

Held— that,  even  if  the  bankruptcy  was 
technically  incorrect  and  insufficient,  yet 
that  this  was  a  case  in  which  the  Court 
might  overlook  the  defect  under  the  terms  of 
sect.  143  of  the  Bankruptcy  Act.  1883;  but 

Held  also  (Collins,  L.J.,  dissenting)— that 
the  bankruptcy  notice  was,  as  a  matter  of 
fact,  technically  correct  and  sufficient  within 
the  terms  of  sect.  115  of  the  Bankruptcy  Act, 
1883. 

Per  Eigby,  L.J.  :  The  general  rule  of  law 
or  equity  embodied  in  Ord.  48a,  though  not 
the  order  itself,  is  applicable  in  bankruptcy. 
In   RE   Wenham,   Ex  parte   Battams,    [1900]    2 

[Q.  B.  C98;  G9  L.  J.  Q.  B.  803;  48  W.  R.  626; 
83  L.  T.  94;  7  Manson,  309— C.  A. 

52.  Security  given  to  Satisfaction  of 
Creditor— Right  to  Issue  Second  Bank- 
ruptcy Notice—Bankruptcy  Act,  1883  (46  & 
47  Vict.  c.  52),  s.  4  (1)  (g).]— A  creditor 
having  obtained  a  judgment  against  a  debtor 
issued  a  bankruptcy  notice  on  it,  but  sub- 
sequently entered  into  an  agreement  with 
the  debtor  by  which  the  latter  gave  certain 
property  by  way  of  security,  part  of  which 
property  he  was  to  be  at  liberty  for  a  year 
from  the  date  of  the  agreement  to  repur- 
chase. Six  months  after  the  agreement  the 
creditor  issued  a  second  bankruptcy  notice  in 
respect  of  the  debt  against  the  debtor,  on 
which  a  receiving  order  was  made. 

Held— that  the  creditor  had  no  right  to 
issue  the  second  notice  while  the  option  to 
repurchase  existed. 

In  re  Smith,  Ex  parte  Durban,  [1903]  1  K.  B. 

[33;    51    W.    R.    118;    19    T.    L.    R.    13;    72 

L.  J.  K.  B.  30;  87  L.  T.  586;  9  Manson,  341 

-C.  A. 

53.  Seizure  by  Sheriff  under  fi.  ia..— With- 
drawal by  Sheriff  Without  Ilcturn  to  Writ 
—Right  of  Creditor  to  Issue  Notice— Bank- 
ruptcy Act,  1883  (46  &  47  Vict.  c.  52,  s.  4, 
sub-s.  1  (</).]— A  judgment  creditor  issued  a 
writ  of  fi.  fa.  against  a  judgment  debtor's 
goods.  The  debtor's  wife  claimed  the  greater 
part  of  the  goods  which  the  sheriff  had 
seized,  and  the  trustees  of  the  debtor's  ante- 
nuptial settlement  claimed  the  remainder 
of  the  goods.  Pursuant  to  instructions  from 
the  judgment  creditor's  solicitor,  the  sheriff 
withdrew  from  possession  of  the  goods  and 
made  no  return  to  the  writ.  On  the  same 
day  the  judgment  creditor  issued  against 
the  debtor  a  bankruptcy  notice  under  the 
Bankruptcy  Act,  1S83  Csect.  4,  sub-sect.  1 
{g)),  for  the  whole  of  the  judgment  debt. 

Held— that  on  the  evidence  no  goods  of  the 
debtor  were  seized;  that  the  judgment  credi- 
tor had  a  right  to  serve  the  bankruptcy 
notice,  for  there  was  no  stay,  express  or  im- 
plied, and  the  sheriff  had  not  realised  any- 
thing by  the  seizure  or  by  the  sale  of  the 
goods  of  the  debtor,  for  which  he  was  bound 
to  account  or  make  a  deduction  from  the 
judgment  debt  mentioned  in  the  bankruptcy 


notice,  nor  was  the  sheriff  in  possession  of 
the  goods  of  the  judgment  debtor,  nor  had 
he  ever  been  so. 

Miller  v.  Parnell  ((1815)  6  Taun.  370;  2 
Marsh,  78)  is  not  overruled  by  Peptoe  v.  Gal- 
liers  ((1820)  4  Moore,  163);  nor  impaired  by 
Lee  V.  Danger  ([1892]  2  Q.  B.  337;  61  L.  J. 
Q.  B.  780;  56  J.  P.  678;  40  VV.  R.  469;  66  L.  T. 
548-C.   A.). 

In  re  a  Debtor,  Ex  parte  Smith,  [1902]  2  K.  B. 

[260;  71  L.  J.  K.  B.  664;  50  W.  R.  609;  87 

L.    T.    314;    18    T.    L.    R.    683;    9    Manson, 

243-C.  A. 


VI.  COUNTY  CODRTS. 

54.  Administration  Ordo — Total  Debts  not 
exceeding  £50— Subsequent  Creditors— Bank- 
ruptcy Act,  1883  (46  &  47  Vict.  c.  52),  s.  122, 
sub-s.  5.]— Where  an  administration  order 
has  been  made,  under  sect.  122  of  the  Bank- 
ruptcy Act,  1883,  in  a  County  Court  against 
a  judgment  debtor,  whose  total  indebtedness 
does  not  exceed  .£50,  a  creditor  whose  debt 
has  accrued  due  after  the  date  of  the  ad- 
ministration order  has,  by  virtue  of  sub- 
sect.  5,  like  prior  creditors,  no  remedy 
against  the  person  or  property  of  the  debtor 
except  with  the  leave  of  the  County  Court, 
so  long  as  the  administration  order  is  in 
existence,  his  remedy  being  to  come  in  under 
sub-sect.  12  as  a  creditor  under  the  adminis- 
tration order. 

Pearson  v.  Wilcock,  [1906]  2  K.  B.  440;  75 
[L.  J.  K.  B.  717;  95  L.  T.  431;  22  T.  L.  R. 
562,  653;  13  Manson,  214— Div.  Ct.  and  C.  A. 

55.  Appeal  from  County  Court — Leave  to 
Appeal— Property  under  £50— Bankruptcy 
Act,  1883  (46  &  47  Vict.  c.  52),  s.  lOi-Bank- 
ruptcy  Appeals  {County  Courts)  Act,  1884  (47 
Vict.  c.  9),  s.  2.]— Where  it  is  apparent  on 
the  face  of  the  proceedings  that  the  money, 
or  money's  worth  affected  by  any  order  of  a 
County  Court  Judge  in  Bankruptcy  does  not 
exceed  £50,  no  appeal  lies  to  the  Divisional 
Court  except  by  leave  of  the  County  Court 
Judge.  And  his  refusal  to  grant  such  leave 
is  not  an  "order  subject  to  appeal"  within 
the  meaning  of  sect.  104  (2)  of  the  Bank- 
ruptcy Act,   1883. 

In  re  Everson,  Ex  parte  Official  Receiver, 

[1904]  2  K.  B.  619;  52  W.  R.  656;  91  L.  T. 

81;    74   L.   J.    K.    B.   38;   11   Manson,   339— 

Div.  Ct. 

56.  "Enforceable  as  a  County  Court  Judg- 
ment"—.Jurisdiction  of  County  Court  Judge 
to  convict— Workmen's  Compensation  Act, 
1897  (60  &  61  Vict.  c.  37),  Sched.  II.,  el.  8— 
Debtors  Act,  1869  (32  &  33  Vict.  c.  62),  s.  5.] 
—A  County  Court  Judge  has  jurisdiction  to 
enforce  an  award,  made  under  the  Work- 
men's Compensation  Act.  1897,  by  means  of 
an  order  of  committal  under  sect.  5  of  the 
Debtors  Act,  1869. 

Bailey  v.  Plant,  ("1900)  49  W.  R.  103;  83  T,.  T. 
[458;  17  T.  L.  E.  48-C.   A. 
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County  Courts — Continued.  \ 

bl.  Judgment  Summons— Debtor  not  pre- 
sent—No Evidence  as  to  His  Means—No 
Power  to  Make  Receiving  Order— Bank- 
ruptcy Act,  1883  (46  &  47  Vict.  c.  52),  s.  103 
(5).]— Upon  the  hearing  of  a  judgment  sum- 
mons, there  being  no  evidence  as  to  the 
debtor's  means,  the  Judge  cannot  make  a 
committal  order,  and  therefore  cannot  make 
a  receiving  order  "  in  lieu  thereof "  under 
sect.  103  (5)  of  the  Bankruptcy  Act.  1883. 

R.  V.  Sussex  County  Court  Judge  ((1888)  59 

L.  T.  32-Div.  Ct.)  distinguished. 

Re   a   Debtor,    Ex    parte   the    Debtor,    [1905] 

[1  K.  B.  374;  53  W.  R.  29;  91  L.  T.  321;  74 

L.  J.  K.  B.  3G2;  12  Manson,  17— Div.  Ct. 

58.  Jurisdiction  —  Claim  Arising  out  of 
the  Bankruptcy— Lease— Disclaimer— Mort- 
gagees by  Demise— Option  to  take  Vesting 
Order  be  Excluded  —  Merge) —  Intention—  , 
Bankruptcy  Act,  1883  (46  &  47  Vict.  c.  52),  ; 
s.  102  (1).]-In  1880  W.  let  premises  to  M.  for 
95  years.  In  1881  M.  demised  the  term  less 
three  days  at  a  nominal  rent  to  H.  to  secure 
advances  now  amounting  to  .£8,000.  In  1882  M. 
bought  the  fee,  and  in  1885  conveyed  it  for 
value  to  F.  subject  to  the  lease  of  1880.  In 
1902,  in  M.'s  bankruptcy,  the  County  Court 
Registrar  ordered  that  H.'s  representatives 
should  be  excluded  from  all  interest  in  the 
lease  unless  they  accepted  a  vesting  order 
with  a  rent  equal  to  that  payable  by  M. 
They  did  not  appeal;  but  now  claimed  that 
a  merger  took  place  in  1882,  and  that  the 
only  subsisting  term  was  that  created  in 
1881. 

Held— that,  under  sect.  102  (1)  of  the  Bank- 
ruptcy Act,  1883,  the  Registrar  had  jurisdic- 
tion, without  any  consent  of  the  parties,  to 
decide  such  question  of  merger,  and  that 
his  decision  was  now  final;  and,  further,  that 
his  decision  was  correct,  for,  judging  from 
M's.  dealings  with  the  property  after  1882, 
he  intended  there  to  be  no  merger. 
Lea  v.  Thursby,  [1904]  2  Ch.  57;  73  L.  J.  Ch. 

[518;    90   L.    T.    667;    20   T.    L.    R.    470;    11 
Manson,  151— Eady,  J. 

59.  Jurisdiction— Matter  not  Arising  out 
of  the  Bankruptcy— Amount  in  Dispute  Ex 
ceeding  .£200 — Reference  to  Registrar — Bank 
ruptcy  Act,  1883  (40  &  47  Vict.  c.  52),  s.  102 
(1).]— Sect.  102  (1)  of  the  Bankruptcy  Act, 
1883,  does  not  authorise  a  County  Court 
Judge  to  refer  a  claim  exceeding  .£200,  and 
not  arising  out  of  the  bankruptcy,  to  hiH 
Registrar,  for  the  latter  to  take  an  account, 
and  report  the  amount  actually  due. 

Re  Healey,   (1906)  93  L.  T.  704-Div.  Ct. 

60.  Order  for  Arrest— County  Court  Judge 
exercising  Bankruptcy  Jurisdiction — Ceriior- 
ari— Bankruptcy  Act,  1883  (46  &  47  Vict 
c.  52),  s.  25,  sub-s.  1  (a)— Bankruptcy  Act,  1890 
(53  &  54  Vict.  c.  71),  s.  7.]— A  writ  of  certior- 
ari cannot  be  issutd  to  bring  up  to  be 
quashed  an  order  of  i.\  County  Court  Judge 


for  the  issue  of  a  warrant  of  arrest  made 
when  exercising  bankruptcy  jurisdiction. 
The  position  of  a  County  Court  Judge  sitting 
in  bankruptcy  and  exercising  bankruptcy 
jurisdiction,  and  acting  within  that  juris- 
diction, is  a  position  similar  to  that  of  a 
judge  of  the  High  Court  exercising  his  juris- 
diction, and  so  long  as  a  County  Court  Judge 
is  exercising  bankruptcy  jurisdiction  tht- 
remedy  by  which  to  question  an  order  made 
by  such  a  judge  when  exercising  such  juris- 
diction, if  such  order  requires  alteration  or 
amendment,  is  by  application  to  the  judge 
himself  sitting  in  bankruptcy,  and  then  pos- 
sibly by  appeal,  and  not  by  certiorari  to 
bring  up  the  order  into  the  Queen's  Bench 
Division.  Under  sect.  25,  sub-sect.  1  (a)  of 
the  Bankruptcy  Act,  1883,  amended  by  sect. 
7  of  the  Bankruptcy  Act,  1890,  the  power  to 
grant  a  warrant  is  not  limited  as  to  time, 
and  applies  to  the  case  of  a  debtor  abscond- 
ing before  a  bankruptcy  notice  has  been 
issued  or  a  bankruptcy  petition  presented. 

Decision  of  the  Court  of  Appeal    ([1898]  2 
Q.  B.  680;  68  L.  J.  Q.   B.  24;  79  L.  T.  327; 
15  T.   L.   R.  9;  5  Manson,  300)  affirmed. 
Skinner     v.     Northallerton     County     Court 

[Judge,  [1899]  A.  C.  439;  68  L.  J.  Q.  B.  896; 

63  J.  P.  756;  80  L.  T.  814;  15  T.  L.  R.  433;  6 
Manson,  274— H.  L.   (E.) 

61.  Power  to  Stay  Proceedings  in  High 
Court— Bankruptcy  Act,  1883  (46  &  47  Vict, 
c.  52),  ss.  9  (1).  10  (2),  168  (1).]-After  the 
Chancery  Division  has  allowed  a  matter  to 
go  on  with  a  knowledge  of  bankruptcy  pro- 
ceedings it  is  out  of  the  question  that  those 
proceedings  can  be  stayed  by  a  County  Court. 
Re  R1C11AED8ON  and  Cook,   Ex  parte  Grimes' 

[Executors,   (1902)  86  L,  T.  690— Div.  Ct. 

62.  Summary  Administration— Claim  Over 
^£200  not  arising  out  of  the  Bankruptcy- 
Jurisdiction  of  the  Bankruptcy  Court— Bank- 
ruptcy Act,  1883  (46  &  47  Vict.  c.  52),  ss.  102, 
121— Bankruptcy  Rule  273.]— In  April.  1901, 
a  farmer  authorised  an  auctioneer  to  sell  the 
effects  on  his  farm,  and  arranged  that  the 
proceeds  should  be  paid  into  his  banking  ac- 
count. On  2nd  May,  1901,  the  auctioneer 
paid  the  proceeds  of  the  sale— .£343  14s.— into 
the  bank.  On  11th  May,  1901,  a  receiving 
order  was  made  against  the  farmer  on  his 
own  petition,  and  on  the  same  day  he  was 
adjudicated  a  bankrupt.  On  May  24th,  1901, 
an  order  for  summary  administration  wm 
made  under  sect.  121  of  the  Bankruptcy  Act, 
1883,  and  tiie  Official  Receiver  became  trustee. 
The  Official  Receiver  applied  to  the  Judge  of 
the  County  Court  for  an  order  on  the 
aiutioneer  to  repay  the  .^£343  14s. 

Held— that  the  claim  was  clearly  one  which 
di<l  not  arise  out  of  the  bankruptcy,  and  the 
County  Court  Judge  was  right  in  holding 
that  lie  had  no  jurisdiction  to  make  the 
order   asked    tor. 

In  re  Billinu,  Ex  pvkte  Okfk  ial  Receiver  r. 
[Blakelv,    (1902)  86  L.  T.  G89-Div.  Ct. 
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County  CovLTtB— Continued. 

63.  Assignment  for  Benefit  of  Creditors- 
Alleged  Acquiescence  by  Petitioning  Creditor 
—  Trustee  ordering  Goods— Execution  of 
Order  for  Cash— Notice  of  Execution  of 
Deed.] — At  a  meeting  of  creditors  the  repre- 
sentative of  C.  &  Co.  refused  to  have  anj- 
thing  to  do  with  a  deed  of  assignment  for 
the  benefit  of  creditors.  After  he  left  the 
room,  a  deed  was  signed.  On  the  same  day 
the  trustee  under  the  deed,  writing  "  as 
trustee  of  the  estate,"  sent  a  small  order  to 
C.  &  Co.,  who  by  return  of  post  sent  an  in- 
voice saying  that  the  goods  were  "ready 
awaiting  remittance."  After  having  re- 
ceived a  cheque,  but  before  they  sent  off 
the  goods,  they  were  informed  of  the  execu- 
tion of  the  deed. 

Held— that  C.  &  Co.  were  not  estopped  from 
relying  on  the  execution  of  the  deed  as  an 
act  of  bankruptcy,  for  the  order  did  not 
necessarily  convey  to  them  that  a  deed  had 
been  signed,  and  the  transaction  was  com- 
pleted on  receipt  of  the  cheque  before  they 
in  fact  got  specific  notice  of  the  deed. 
In  re  Crow,  Ex  parte  Collier  &  Co.,  (1907)  97 
[L.  T.  140-Div.  Ct. 

VII.  DEED  OF  ARRANGEMENT. 

64.  Assignment  for  Benefit  of  Specified 
Creditors  —  Non  -  registration  —  Validity  — 
Deeds  of  Arrangemerit  Act,  1887  (50  &  51 
Vict.  c.  57),  ss.  4,  5,  19.]— A  deed  of  assign- 
ment of  certain  property  by  a  debtor  to  a 
trustee  for  the  benefit  of  certain  specified 
creditors  of  the  debtor,  there  being  other 
creditors  who  had  no  right  to  come  in  under 
the  deed,  is  not  a  deed  of  arrangement  for 
the  benefit  of  creditors  generally  within  the 
Deeds  of  Arrangement  Act,  1887,  and  is  not 
void  for  want  of  registration. 

Hedges   v.    Preston    ([1899]   80   L.    T.   847- 
dictuni   of  Vaughan-Williams,   L.J.,    No.    G7 
infra)  explained. 
In  RE   Saumarez,  Ex  parte  Salaman,   [1907]   2 

[K.  B.  170;  76  L.  J.  K.  B.  828;  97  L.  T.  121; 
23  T.  L.  E.  477;  14  Manson,  170-C.  A. 

65.  Creditor's  Deed— Trustee  of  Creditors' 
Deed— Preferable  Right  or  Security.'] — A.  S. 
conveyed  his  whole  estate  to  M.  "  as  trustee 
and  in  trust  and  as  my  commissioner  (but 
hereinafter  called  trustee)  for  the  uses,  ends 
and  purposes  after  specified,"  viz.,  to  manage 
the  farm,  to  sell  the  stock,  &c.,  and  sue  and 
defend  actions,  pay  rent  and  wages,  and  out 
of  the  remainder  pay  the  creditors  of  A.  S. 
A.  S.  was  declared  bankrupt.  M.  claimed  a 
preferential  right  to  be  paid  a  balance  due 
to  him  in  respect  of  his  management. 

Held — that  there  was  no  deed  in  existence 
constituting  any  preferable  right  or  security; 
that  M.  had  no  such  possession  of  any  part 
of  the  estate  stipulated  for  and  obtained  as  a 
security  for  his  advances  as  to  give  him  a 
preference    over    other    creditors,    that    the 


possession  of  M.  was  all  along  that  of  the 
bankrupt,  by  his  authorised  agent  or  com- 
missioner, and  not  possession  excluding  that 
of  the  bankrupt;  that  M.'s  position  was  not 
different  in  substance  from  creditors  who 
had  lent  money  or  sent  goods  to  the  bank- 
rupt, A.  S.,  of  which  tiie  general  creditors 
took  the  benefit  on  bankruptcy. 

Mess  v.  Hay,  [1899J  A.  C.  233;  15  T.  L.  R. 
[74-H.  L.  (Sc.) 

66.  Excluding  Names  of  Creditors— Regis- 
tration— Affidavit  not  Containing  Names  of 
all  Creditors  —  Benefit  Retained  by  the 
Grantor — Fraudulent  Conveyance — 13  Eliz. 
c.  5 — Deeds  of  Arrangement  Act,  1887  (50  & 
51  Vict.  c.  57),  s.  6  (1).] — A  deed  of  arrange- 
ment is  not  necessarily  void  under  the  Sta- 
tute of  Elizabeth,  as  tending  to  delay  credi- 
tors, merely  because  it  reserves  a  benefit  to 
the  debtor;  it  is  nevertheless  a  valid  deed, 
if  it  is  bond  fide,  i.e.,  if  it  is  not  a  mere 
cloak  for  retaining  a  benefit  to  the  debtor. 

A  debtor's  intention  to  exclude,  and  his 
exclusion  of,  the  names  of  particular  credi- 
tors from  a  bond-fide  deed  of  arrangement, 
does  not  render  the  deed  void;  nor  is  the 
registration  of  such  a  deed  avoided,  because 
the  statutory  afiidavit  does  not  contain  the 
name  of  every  creditor. 

Alton  v.  Harrison  ((18G9)  L.  E.  4  Ch.  622; 
38  L.  J.  Ch.  669;  17  W.  E.  1034;  21  L.  T. 
(n.s.)  282)   followed. 

Judgment  of  Div.  Ct.  ([1902]  2  K.  B.  158; 
71  L.  J.  K.  B.  476;  86  L.  T.  832;  18  T.  L.  R. 
498;  9  Manson,  139)  atfirmed 

Maskelyne     and     Cooke     v.     Smith,     Palmer 

[Claimant,  [1902]  1  K.  B.  671 ;  72  L.  J.  K.  B. 

237 ;  51  W.  E.  372 ;  88  L.  T.  148 ;  19  T.  L.  R. 

270;   10   Manson,   121— C. A. 

67.  For  Benefit  of  Creditors  Generally— 
Registration — Validity— Deeds  of  Arrange- 
ment Act,  1887  (50  &  51  Vict.,  c.  57),  ss.  4,  5, 
19.]— A  deed  recited  that  H.  was  indebted  to 
a  considerable  amount  to  his  trade  and 
other  creditors;  that  he  was  desirous  of  not 
having  a  receiving  order  made  against  him, 
and  had  negotiated  with  his  creditors  for 
the  payment  of  a  composition  in  discharge 
of  their  debts;  that  it  had  been  arranged 
that  the  creditors  should  accept  a  composi- 
tion of  5*.  in  the  pound  in  discharge  of 
their  debts;  and  that  P.  had  agreed  to  pro- 
vide the  necessarj'  funds  to  pay  the  composi- 

i  tion    upon    having    the    whole    estate    of    H. 

j  conveyed  and  assigned  to  him  absolutely, 
and  not  as  trustee  for  H.  or  the  creditors. 
Then,  in  consideration  of  <£50  paid  by  P.  to 
H.,  H.  conveyed  and  assigned  all  his  estate 
to  P.  absolutely,  and  not  as  trustee  for  H. 
or  the  creditors.  P.  covenanted  to  pay  all 
preferential  claims  in  full,  and  the  composi- 
tion of  5s.  in  the  pound  on  all  debts  due 
from  H.  to  the  creditors  not  exceeding 
i;i,800. 

Held — that  the  deed  was  a  "  deed  of 
arrangement  for  the  benefit  of  his  ci-editors 
generally "   within   sect.    4   of   the   Deeds   of 


149 


BANKRUPTCY  AND  INSOLVENCY. 


150 


Deed  of  Arrangement. — Continued, 
Arrangement  Act,  1887,  and  was  made  void 
to  all  intents  and   purposes   because  it  was 
not  registered  under  the  Act. 
Hedges  v.  rRESTON,  (1899)  80  L.  T.  847— C.  A. 
And  see  No.  64,  supra. 

68.  Foreujiicr— Assignment  jor  Benefit  of 
Creditors— Debtors'  Goods  in  England— Non- 
Registration  —  Conflict  of  Laws — Validity — 
Deeds  of  Arrangement  Act,  1887  (50  &  51 
Vict.  c.  57.)]— Tlie  word  "debtor"  in  the 
Deeds  of  Arrangement  Act,  1887,  means 
"debtor  svibject  to  the  Bankruptcy  Acts." 
The  plaintiffs  were  trustees  under  a  deed  of 
assignment  for  the  benefit  of  creditors,  exe- 
cuted by  foreign  debtors  in  the  country  of 
their  domicil. 

Held— that  the  plaintiffs  could  establish  in 
the  courts  of  this  country  a  good  title,  as 
against  execution  creditois,  to  goods  in  this 
country,  belonging  at  the  date  of  the  assign- 
ment to  the  debtors,  without  the  deed  of  as- 
signment being  registered  pursuant  to  the 
Deeds  of  Arrangement  Act,  1887,  and  there 
was  no  lex  rei  sitce  to  interfere  with  the 
operation  of  the  maxim,  "  Mobilia  sequun- 
tur  personam." 

Cooke    V.    Charles    A.    Vogeler    Co.   ([1901] 
A.  C.  102;  70  L.  J.  Q.  B.  181;  84  L.  T.  10;  17 
T.  L.  R.  153;  8  Manson,  113-H.  L.  (E.)  No.  4 
supra)  referred  to. 
DcL\NEY  V.  Merry  &  Son,  [1901]  1  Q.  B.  53G; 

[70  L.  J.  Q.  B.  377;  49  W.  R.  331;  84  L.  T. 

15G;    17    T.    L.    R.    253;   8    Manson,   152— 
(Jhaunell,  J. 

69.  Not  Providing  for  Creditors  Generally 
—Deeds  of  Arrangement  Act,  1887  (50  &  51 
Vict.  c.  57),  s.  4.] — The  debtor  became  joint 
tenant  with  S.  of  a  farm.  In  consequence 
of  disagreements  with  S.,  the  debtor  deter- 
mined to  wind  up  his  affairs.  He  instructed 
M.  to  make  a  valuation  of  his  farm  stock, 
and  it  was  agreed  that  T.,  a  solicitor,  should 
advance  the  debtor  JclOO  and  prepare  a  deed 
to  secure  the  =£100.  In  July,  189G,  by  a 
deid  between  the  debtor  T.  and  M.,  the 
debtor  assigned  all  his  interest  in  the  farm 
to  T.  and  M.,  and  all  other  hia  personal 
estate  whatsoever  upon  trust  to  sell  and 
stand  possessed  of  the  proceeds,  (a)  to  pay 
T.  the  sum  of  ,£100,  {h)  to  pay  all  his  just 
debts,  (c)  to  pay  the  income  of  the  residue 
when  invested  to  the  debtor's  daughter  till 
she  attained  twenty-one,  and  then  the  prin- 
cipal for  the  debtor  absolutely.  The  deed 
was  communicated  to  the  debtor's  creditors 
almost  immediately  after  its  execution,  and 
the  debtor  shortly  afterwards  left  for  Paris. 
On  the  1st  April,  1898,  a  receiving  order  was 
made,  and  the  debtor  was  subsequently 
made  bankrupt.  The  trustee  claimed  the 
property  as  part  of  the  estate. 

Held— that  the  governing  principle  of  the 
deed  was  not  to  provide  for  creditors  gener- 
ally. The  assignment  was  for  value,  and 
cuuid  not  be  impeached  under  sect.  47  of  the 


Bankruptcy  Act,  1883,  until  an  act  of  bank- 
ruptcy came  into  operation :  all  payments 
down  to  the  bankruptcy  were  protected: 
and  the  application  to  set  the  deed  aside 
failed. 

In  re  Ilolden,  Ex  parte  Official  Receiver 
(  (1887)  20  Q.  B.  D.  43;  57  L.  J.  Q.  B.  47;  36 
W.  R.  189;  48  L.  T.  118;  58  L.  T.  118),  fol- 
lowed. 

In   re   Bobbins,   Ex  parte   Official  Receiver, 
[(1899)   6   Manson,   212 -Wright,   J. 

70.  Trustee  —  Account— Wilful  Default  — 
Misconduct— Full  Decree— R.  S.  C.  Ord.55, 
r.  10.]— By  a  creditors'  deed  a  debtor  as- 
signed all  his  real  and  personal  estate  to  a 
chartered  accountant,  as  trustee.  Under 
the  provisions  of  the  deed  the  trustee  was 
empowered  to  carry  on  the  debtor's  busi- 
ness. The  debtor  afterwards  assigned  all 
his  interest  under  the  deed  to  his  wife  for 
her  separate  use.  The  debtor's  wife  brought 
an  action  against  the  trustee,  in  which  she 
made  various  charges  against  him,  and 
claimed  an  account  of  all  dealings  and  trans- 
actions under  the  creditors'  deed  on  the 
footing  of  wilful  default. 

Held— that  under  Ord.  55,  r.  10,  the  Judge 
has  a  discretion,  and  is  not  bound  to  give 
to  the  plaintiff  a  decree  for  a  common  ac- 
couTit,  if  the  questions  between  the  parties 
can  be  properly  determined  without  such  a 
decree.  The  discretion  must  be  exercised 
upon  due  consideration  of  all  the  facts  of 
the  case.  Under  the  circumstances,  it  was 
not  right  to  make  a  full  administration  de- 
cree, notwithstanding  the  defendant  was 
guilty  of  some  misconduct. 
Campbell   v.    Gillespie,    [1900]    1   Ch.   225;   48 

[W.  R.  151 ;  81  L.  T.  514— Cozens-Hardy,  J. 

VIII.  DISCHAKGE. 

71.  AppJicution  fur— Hearing  before  .Judge 
Allowed  on  Certain  Grounds.]— An  applica- 
tion on  behalf  of  the  bankrupt,  that  the 
hearing  of  the  motion  to  obtain  his  dis- 
charge should  be  before  the  Judge,  will  not 
be  granted  on  the  ground  that  the  Registrar 
has  had  something  to  do  with  the  making 
of  the  order  for  the  prosecution  of  the 
bankrupt  for  certain  offences  under  the 
Debtors  Act,  1869;  but  it  may  be  granted  on 
the  ground  that  the  report  of  the  Official 
Receiver  raises  issues  of  great  importance 
and  magnitude. 

In   re   Hooley,    Ex   parte   Hooley,    (1899)   80 
[L.  T.  495;  6  Manson,  176- Wright,  J. 

72.  Application  for  Official  Receiver's 
Report— Notice  to  Dispute  Staiemcnis  in 
Report— Bankruptcy  Rules,  1886  and  1890, 
r.  238  (a).]— Where  upon  an  application  by 
a  bankrupt  for  his  discharge  the  Official 
Receiver  in  his  report  to  the  Court  makes 
detailed  statements  as  to  the  bankrupt's 
conduct  and  affairs,  and  then  states  the  con- 
clusions at  which  he  has  arrived,  namely, 
that  one  or   more  of  the  facts  specified   in 
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BischtLrge—CjiiUiiued. 

sect.    8,    sub-s.    3,    of  the    Bankruptcy    Act, 

1890,    Lave    been    proved,    if    the    bankrupt 

desires    to    dispute    any    of    the    statements 

upon  which  the  conclusions  are  founded  he 

must    specify    the   statements    in   his   notice 

under  rule  238  (a)  of  the  Bankruptcy  Rules. 

188G  and  1890,  and  it  is  not  sufficient  to  give 

a  general  notice  of  his  intention  to  dispute 

the  conclusions. 

In  re  Woolf,  (190G)  22  T.  L.  E.  501— 

[Registrar. 

73.  Assets  not  equal  to  10s.  in  the  £— 
Burden  of  Proof— Official  Receiver's  Report 
—Bankruptcy  Act,  1890  (53  &  54,  Vict.  c.  71), 
s.  8.]— Upon  an  application  by  a  bankrupt 
for  an  order  of  discharge  the  onus  lies  upon 
the  person  opposing  the  discharge  to  prove 
facts  which  entitle  the  Court  under  sect.  8, 
sub-ss.  2,  3,  of  the  Bankruptcy  Act,  1890, 
to  refuse  or  suspend  the  discharge.  The 
Official  Receiver's  report  is,  however,  by 
sub-s.  5,  made  prima  facie  evidence,  if  there 
is  any  definite  finding  therein. 
In  re  Van  Laun,  Ex  parte  The  International 

[Assets  Co.,   Ld..   (1907)  23  T.  L.  E.  371— 

[C.  A. 

74.  Conditional  Discharge  —  Bankruptcy 
Act,  1890  (53  &  5-1  Vict.  c.  71),  s.  8,  sub-ss.  2, 
3.]— The  Court  may  grant  a  discharge  to  a 
bankrupt,  against  whom  some  of  the  facts 
specified  in  sect.  8,  sub-s.  3,  of  the  Bank- 
ruptcy Act,  1890,  have  been  proved,  and, 
without  obtaining  his  consent  to  judgment 
for  any  part  of  his  unpaid  debts,  order  him 
to  pay  over  a  portion  of  his  earnings  for 
the  benefit  of  his  creditors. 
In  re  Dallmeyer,  (1906)  22  T.  L.  R.  337,  445— 

[C.  A. 

75.  Conditional  Discharge  —  Granted  Sub- 
ject to  a  Judgment  Payable  by  Instalments 
—No  Reasonable  Probability  of  Instalments 
being  Paid— Variation  of  Order— Bank- 
ruptcy Act,  1890  (53  &  54  Vict.  c.  71),  s.  8.]- 
A  bankrupt's  discharge  was  granted  subject 
to  his  consenting  to  a  judgment  for  <£1,500 
payable  by  five  annual  instalments.  One 
instalment  was  paid  a  j-ear  late,  and  the 
Court  saw  no  reasonable  probability  of  the 
debtor   being  able   to   pay   the   remainder. 

A  relative  offered  ^£500  in  satisfaction  of 
the  =£1,200  remaining  due,  and  a  majority  of 
the  creditors  desired  to  accept  the  offer. 

Held— affirming  the  Registrar,  that  the 
offer  should  be  accepted  and  the  original 
order  varied  according. 

Re  Roberts,  Ex  parte  Bonzoline  Mandfactur- 

[iNG  Co.,  [1904]  2  K.  B.  299;  73  L.  J.  K.  B. 

724;  91  L.  T.  222;  20  T.  L.  R.  474;  11 

Manson,  134— C.  A. 

76.  Conditional  Discharge— Judgment  not 
Satisfied— Power  to  Revoke— Bankruptcy  Act, 
1883  (46  &  47  Vict.  c.  52),  s.  104.]-The  Court 
has    power,    under    sect.    104    of    the    Bank- 


ruptcy Act,  1883,  to  rescind  a  conditional 
order  of  discharge  in  the  terms  of  Form 
63a,  granted  under  sect.  8,  sub-s.  2  (iv.), 
of   the   Bankruptcy   Act,   1890. 

A  debtor  who  had  been  adjudicated  bank- 
rupt, and  whose  assets  were  of  less  value  than 
10s.  in  the  pound  on  the  amount  of  his  un- 
secured liabilities,  was  granted  his  dis- 
charge upon  condition  that  he  consented  to 
judginent  being  entered  against  him  in  the 
King's  Bench  Division  for  a  certain  amount, 
and  it  was  further  ordered  that  the  amount 
should  be  paid  by  monthly  instalments.  The 
debtor  gave  his  consent,  and  judgment  was 
accordingly  entered  up  against  him  for  the 
amount.  Subsequently  the  debtor  made 
default  in  paying  the  instalments. 

Held— that  the  payment  of  the  amount  by 
instalments  was  part  of  the  condition  of  the 
discharge,  and,  if  the  Court  was  satisfied 
that  the  debtor  had  after-acquired  property 
or  earnings  out  of  which  he  might  have  paid 
the  instalments,  the  condition  was  not  ful- 
filled, and  the  Court  might  revoke  the  dis- 
charge. 

In  re  Summers,  Ex  parte  Official  Receiver 

[1907]  2  K.  B.  166;  76  L.  J.  K.  B.   707;  96 

L.  T.  791;  23  T.  L.  R.  465;  14  Manson,  101- 

Bigham,  J. 

77.  Conditional  Discharge  —  Subject  to 
Judgment  — Refusal  to  Consent  to  Judg- 
ment-Probability of  Payment— Bankruptcy 
Act.  1890  (53  &  54  Vict.  c.  71),  s.  8  (2).] 
—The  debtor,  an  officer  in  receipt  of  pay 
and  allowances  amounting  to  ^£160  a  year, 
filed  his  own  petition.  His  only  liability  was 
a  judgment  in  a  breach  of  promise  action 
for  i;l,500  and  costs:  the  assets  realised  9d. 
in  the  pound.  Upon  the  bankrupt's  applica- 
tion for  his  discharge,  the  Registrar  granted 
it,  conditionally,  upon  his  consenting  to  a 
judgment  being  entered  for  i;600.  The 
bankrupt  refused  to  consent,  and  applied 
under  Rule  240  (3)  of  1886  &  1890  for  a  re- 
hearing. Thg  Registrar  thereupon  made  a 
similar  order,  refusing  a  discharge  upon 
any  other  conditions,  and  the  bankrupt  ap- 
pealed. 

Held— that,  as  the  bankrupt  had  been 
guilty  of  no  misconduct,  and  as  there  was 
no  reasonable  prospect  of  a  judgment  being 
fruitful,  the  proper  course  was  to  suspend 
his  discharge  for  two  years,  and  relieve  him 
of  his  liabilities. 

Semble,  the  Registrar  had  no  power  to  in- 
sist upon  making  the  same  order  over  again 
upon  the  bankrupt  refusing  to  consent  to  a 
judgment;  but  the  bankrupt  could  not,  as 
of  right,  claim  to  have  his  discharge  at  the 
end  of  only  two  years  suspension. 
In     re    Gaskell,     [1904]     2    K.     B.     478-     73 

[L.  J.  IK.  B.  656;  91  L.  T.  221;  20  T.  L.  R. 
469;  11  Manson,  125— C.  A. 

78.  Damages  against  Applicant  in  Divorce 
Suit-Onus—Bankruptcy  Act,  1890  (53  &  54 
Vict.  c.  71),  s.  10.]— A  bankrupt  applying  for 
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Jiisch&Tge— Continued, 

his  discharge  must  show  special  reasons  to 
induce  the  Court  to  make  an  order  under 
sect.  10  of  the  Bankruptcy  Act,  1890,  re- 
leasing him  from  the  debts  there  specified, 
including  damages  awarded  against  him  in 
the  Divorce  Court. 

In  re   Schumacher,    (1907)   23  T.   L.   R.  336— 
[Eegistrar. 

79.  Damages  against  Bankrupt  as  Co- 
Bcspondcnt  in  Divorce  Court— Belease  of— 
Discretion— Bankruptcy  Act,  1890  (53  &  54 
Vict.  c.  71),  s.  10.]— A  bankrupt's  assets 
realised  only  8s.;  his  liabilities  were  .±5,000, 
of  which  <£4,000  were  damages  given  against 
him  in  a  divorce  suit.  He  had  lived  in  an 
unjustifiably  extravagant  way. 

IIei.d- that     his    discharge     must   be    sus- 
pended  for   two   years,   and   that   the   Cour< 
would  not  release  him  from  liability  under 
the  judgment. 
Js  RE  Palmer,  (1905)  21  T.  L.  E.  344— 

[Eegistrar. 

80.  Discretion  of  Court— "  Fraud"— Bank- 
ruptcy Act,  1890  (53  &  54  Vict.  c.  71),  s.  8 
(3)  (/).]— The  word  "  fraud "  in  sect.  8  (3) 
(0  of  the  Bankruptcy  Act,  1890,  means 
fraud  in  the  ordinary  sense  of  the  word,  as 
distinct  from  "  constructive  "  fraud  within 
sect.  48  of  the  Bankruptcy  Act,  1883. 

Certain  traders,  unable  to  pay  their  debts 
as  they  fell  due,  transferred  all  their  assets 
and  business  to  a  company,  in  which  their 
wives  were  the  holders  of  most  of  the  shares 
and  debentures. 

Held— that  they  had  not  been  guilty  of 
fraud  within  the  meaning  of  sect.  8  (3)  (Z); 
but  that  their  dealings  with  their  property 
amounted  to  "  gross  misconduct,"  and  that 
their  discharge  must  be  suspended  for  four 
years. 

In  re  J.  Eowley  and  Sons,  (1903)  19  T.  L.  E. 
[602— Eegistrar. 

81.  Refusal  until  Debtor  has  paid  10s.  iii 
the  Pound—Suspension— Forthcoming  Funds 
-Bankruptcy  Act,  1883  (46  &  47  Vict.  c.  52). 
s.  2?,-Bankruptcy  Act,  1890  (53  &  54  Vict. 
c.  71),  s.  8.]— On  appeal  by  a  bankrupt  from 
an  order  of  a  county  court  Judge  refusing 
his  discharge  until  he  paid  10s.  in  the  pound 
to  his  creditors, 

Held— that  it  is  the  usual  practice  not  to 
make  such  an  order  unless  there  is  a  reason- 
able prospect  that  some  funds  or  property 
will  be  forthcoming,  which  may  be  made 
available  for  the  payment  of  the  debts  of 
tlie  bankrupt,  and  that  the  better  order  to 
make  would  be  to  suspend  the  discharge  for 
two  years. 
In  re  Marley,  (1900)  16  T.  L.  E.  383— 

[Wright,  J. 

82.  Release    of    Debts-Debts    provable    in 


Bankruptcy-Debt  Contracted  with  Notice  of 
Act  of  Bankruptcy— Bankruptcy  Act,  1883 
(46  &  47  Vict.  c.  52),  ss.  30,  37.]-The  Bank- 
ruptcy Act,  1883,  by  sect.  37  (2)  provides  that 
"  a  person  having  notice  of  any  act  of  bank- 
ruptcy available  against  the  debtor  shall  not 
prove  under  the  order  for  any  debt  or 
liability  contracted  by  the  debtor  sub- 
sequently to  the  date  of  his  so  having 
notice." 

A  debt  so  contracted  is  a  "  debt  provable 
in  bankruptcy,"  from  which  a  bankrupt  is 
released  by  an  order  of  discharge. 


BucKWELL  V.  Norman,  [1898],  1  Q.  B.  622;  67 

[L.  J.  Q.  B.  435;  78  L.  T.  248;  5  Manson. 

64;  14  T.  L.  E.  292;  46  W.  E.  239-C.  A. 


83.  Special  Reasons— Commission  of  a  Mis- 
demeanour under  the  Debtors  Act,  1869— .Spc- 
cial  Reasons  for  Granting  Discharge— Special 
Reasons  not  stated— Bankruptcy  Act,  1890  (53 
&  54  Vict.  c.  71),  s.  8.]— Where  the  Court,  for 
"  special  reasons  "  under  sect.  8  of  the  Bank- 
ruptcy Act,  1890,  grants  the  discharge  of  a 
bankrupt  who  has  been  convicted  of  offences 
under  tlie  Debtors  Act,  1869,  it  should  state 
the  "special  reasons"  on  which  it  acts. 
The  fact  that  the  jury  recommended  the 
bankrupt  to  mercy  is  not  a  "  special  reason  " 
within  the  meaning  of  the  statute. 
Stevens,  Ee,  Ex  parte  Board  op  Trade,  [1898] 

[2  Q.  B.  495;  67  L.  J.  Q.  B.  932;  79  L.  T.  80; 

5  Manson,  223;  14  T.  L.  E.  556;  47  W.  E. 
61-Div.  Ct. 


84.  Special  Reasons— Conviction  for  Falsify- 
ing Books— Refusal  of  Discharge— Period  of 
Probation— Practice— Registrar  refusing  to 
hear  Application  for  Discharge— Appeal- 
Court  of  Appeal  hearing  the  Substantive 
Application— Debtors  Act,  1869  (32  &  33  Vict. 
c.  62),  s.  n— Bankruptcy  Act,  1890  (53  &  54 
Vict.  c.  71),  s.  8.]— Where  a  debtor  appeals 
against  a  Eegistrar's  refusal  to  hear,  or  re- 
hear his  application  for  discharge,  the  Court 
of  Appeal  will  in  a  proper  case  themselves 
hear  the  substantive  application,  instead  of 
ordering  the  Eegistrar  to  do  so. 

The  fact  that  a  debtor  has  been  convicted 
of  an  offence  under  sect.  11  of  the  Debtors 
Act,  1869,  e.g.  for  falsif.\ing  books,  is  not  an 
absolute  bar  to  an  application  for  discharge. 
Circumstances  which  go  to  mitigate  such 
offence,  e.g.  facts  which  induced  the  Court 
to  pass  only  a  nominal  sentence,  may  be 
taken  into  consideration  as  "special 
"reasons"  for  eventually  granting  a  dis- 
charge under  sect.  8  (2)  of  the  Bankruptcy 
Act,  1890  :  in  such  case,  however,  the  Court 
will  probably  require  a  period  of  probation 
to  elapse  before  granting  the  discharge. 

Quo're,    whether    good    conduct    since     the 
offence   is   in   itself  a   "  special    reason "   for 
granting  the  discharge. 
In  re  Solomons,  [1904]  1  K.  B.  106;  73  L.  J. 

[K.  B.  55;  52  W.  E.  473;  89  L.  T.  637;  10 
Manson,  369— C.  A. 
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'DiBch&Tge—C'o7iii7iued. 

85.  Suspending  Discharge  —  Guaranteeing 
Debts  of  a  Third  Person— Whether  "Con- 
tracting Debts  without  Expectation  of 
Being  Able  to  Pay  Them"— Security  Given 
to  Creditor  by  the  Principal  Debtoi — Bank- 
rnptcy  Act,  1890  (53  &  54  Vict.  c.  71),  s.  8  (3) 
id).']— A  bankrupt,  who  has  guaranteed  a 
debt  owed  by  a  third  person,  may  be  re- 
garded as  having  contracted  a  debt  without 
having  any  reasonable  expectation  of  being 
able  to  pay  it,  even  though  the  debtor  de- 
posited security  with  the  creditor.  The  ques- 
tion is  whether  the  bankrupt  had  any 
reasonable  prospect  of  being  able  to  satisfy 
the  debt  himself  in  the  event  of  his  being 
called  upon  to  do  so. 

In  re  Adams,  (1903)  19  T.  L.  K.  640— Eegistrar. 

86.  Suspension— Assets  less  than  10s.  in  the 
Pound  on  the  Unsecured  Liabilities— Release 
of  Liability  after  Beceiving  Order— Bank- 
ruptcy Act,  1890  (.53  &  54  Vict.  c.  71),  s.  8, 
sub-s.  3  («).] — The  "unsecured  liabilities" 
of  a  bankrupt  within  the  meaning  of  sect.  8, 
sub-s.  3  (o)  of  the  Bankruptcy  Act,  1890,  in- 
clude a  liability  which  existed  at  the  date  of 
the  receiving  order,  but  from  which  he  has 
since  been  released.  Therefore  the  Court  has 
no  power  to  grant  an  immediate  uncon- 
ditional discharge  where  the  assets  at  thi; 
date  of  the  receiving  order  are  not  of  a 
value  equal  to  10s.  in  the  pound  on  the 
amount  of  the  increased  liabilities,  including 
such  subsequently  released  liability,  unless 
the  bankrupt  satisfies  the  Court  that  the  fact 
that  the  assets  were  not  of  that  value  arose 
from  circumstances  for  which  he  is  not 
responsible. 

In  re  De  Bernales,   (1902)  18  T.  L.  E.  505- 
[Registrar. 

87.  Suspension— Assets  not  equal  to  10s.  in 
the  Pound— Suspension  for  Tiro  Years — Dat- 
ing back  Period  of  Suspension— Bankruptcy 
Act,  1890  (53  &  54  Vict.  c.  71),  s.  8,  sub-ss.  2, 
3  (a).]— Where  it  is  proved  on  the  hearing 
of  an  application  for  an  order  of  discharge 
that  the  assets  of  the  bankrupt  are  not  of  a 
value  equ'il  to  10s.  in  the  i,ound  on  Ihe 
amount  of  his  unsecured  liabilities,  and  he 
does  not  satisfy  the  Court  tha.t  he  is  not  re- 
sponsible for  this  state  of  his  affairs,  l?'e 
Court,  in  suspending  the  discharge  for  two 
years,  has  no  power  to  order  that  the  period 
of  suspension  hhall  run  from  a  date  anterior 
to  the  hearing  of  the  application. 

In    re    Muzeen,     (1906)    22    T.    L.    E.    322- 
[Eegistrar. 

88.  Suspension — Previous  Adjudication  in 
Bankruptcy  —  Annulment  of  Adjudication 
with  Consent  of  Creditors— Bankruptcy  Act, 
1890  (53  &  54  Vict.  c.  71),  s.  8,  sub-s.  3  (k).]— A 
bankrupt  who  had  been  adjudicated  bank- 
rupt in  1892  applied  for  an  order  of  dis- 
charge. His  assets  were  not  of  a  value  equal 
to  10s.  in  the  pound  on  the  unsecured  liabili- 
ties, and  the  bankrupt  had  been  on  a  pre- 


vious occasion,  in  1864,  adjudged  bankrupt, 
but  this  bankruptcy  was  annulled  in  1805 
with  the  consent  of  the  creditors. 

Held— that,  notwithstanding  the  annul- 
ment of  the  previous  bankruptcy,  the  bank- 
rupt had  on  a  previous  occasion  been  "  ad- 
judged  bankrupt"  within  the  meaning  of 
sect.  8,  sub-s.  3  (k),  of  the  Bankruptcy  Act, 
1890,  and  the  discharge  would  therefore  be 
suspended  for  two  years. 
In  re  Denny,  (1905;  21  T.  L.  E.  297- 
[Eegistrar. 

89.  Trading  with  Knowledge  of  Iiisolveney 
—Rash  and  Hazardous  Spcculations—Bank- 
ruptey  Act,  1890  (53  &  54  Vict.  e.  71),  s.  8, 
sub-s.  3  (c),  (f).]— A  debtor  does  not  trade 
after  knowing  himself  to  be  insolvent,  Avho 
believes  that  a  careful,  prudent,  and  un- 
hurried realisation  of  his  assets  will  produce 
20s.  in  the  pound  for  his  creditors,  although 
he  may  know  that  a  forced  sale  at  breaking- 
up  prices  will  not  produce  that  result.  In 
alleging  that  a  debtor  has  brought  on  his 
bankruptcy  by  rash  and  hazardous  specula- 
tions, it  is  necessary  to  specify  such  specula- 
tions, so  that  the  Court  may  apply  its  mind 
to  all  the  circumstances  surrounding  them, 
and  it  is  not  sufficient  to  allege  generally 
that  the  whole  of  the  debtor's  trading  was 
speculative. 

In  re  John  Brown  &  Co.,   (1906)  22  T.  L.  E. 
[291— Eegistrar. 

90.  Withdrawal  of  Application  for— Dis- 
cretion of  Court— Bankruptcy  Act,  1890 
(53  &  54  Vict.  c.  71),  s.  8.]— The  Court  will 
refuse  to  allow  an  application  for  an  order 
of  discharge  to  be  withdrawn  only  in  cases 
where  witnesses  are  brought  forward  by  the 
official  receiver  in  opposition  to  the  dis- 
charge, and  the  opposition  might  be  pre- 
judiced by  the  application  being  withdrawn, 
and  renewed  at  a  later  date. 

In   re   Eobertson,    (1902)   18   T.    L.    E.    670- 
[Eegistrar. 

91.  Withdrawal  of  Application  for— Oppo- 
sition by  Official  Receiver— Discretion  of 
Court— Bankruptcy  Act,  1890  (53  &  54  Vict. 
c.  71),  s.  8.]— The  Official  Eeceiver  having  re- 
ported unfavourably  on  the  bankrupt's  con- 
duct, and  stating  that  he  had  evidence  in 
support  of  his  report  which  might  not  bn 
available  in  the  future,  the  Eegistrar  refused 
in  his  discretion  to  allow  the  application  for 
discharge  to  be  withdrawn,  or  to  call  on 
the  Official  Eeceiver  to  give  particulars  of  the 
evidence;  the  bankrupt  offered  an  undertak- 
ing not  to  dispute  the  report,  if  his  applica- 
tion should  be  renewed  in  the  future,  but 
the  Eegistrar  refused  to  allow  a  withdrawal 
even  on  these  terms. 

In  re  Tanner,  (1903)  19  T.  L.  E.  28-Eegistrar. 

92.  Withdrawal  of  Application  for—Pmj- 
ment  of  Costs  of  Opposing  Creditor.']— Whore 
a  bankrupt  applying  for  bis  discharge  find'' 
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Discharge — Co)iti"ucd. 

that   it   will  not  be   granted,   and   therefore 

asks  leave  to  withdraw  his  application,  leave 

will  only  be  granted  upon  condition  of  his 

paying   the   costs   of   any   creditor    who   has 

appeared  to  oppose  the  discharge. 

In  ee  Richards,  (1904)  20  T.  L.  R.  7U-Registrar. 

IX.  DIVIDENDS. 

93.  Charging  Order  on  Dividends  in  javour 
of  Stranger  to  Bankruptcy— Bankruptcy  Act, 
1883  (4(5  &  47  Vict.  c.  52),  s.  102Solicitors 
Act,  18G0  (23  &  24  Vict.  c.  127),  s.  28.]— At 
common  law  there  is  no  jurisdiction  to  make 
a  charging  order  in  the  case  of  bankruptcy. 
There  is  no  power  under  sect.  28  of  the  Soli- 
citors Act,  1860,  for  the  Court  of  Bankruptcy 
to  give  a  solicitor  a  charge  on  property  re- 
covered in  another  court,  even  if  that  pro- 
perty has  been  converted  into  a  dividend. 
Section  102  of  the  Bankruptcy  Act,  1883, 
gives  the  Court  of  Bankruptcy  no  power  to 
make  such  an  order,  and  no  legal  right  to 
deal  in  such  a  way  with  funds  in  the  hands 
of   the   trustee   in   bankruptcy. 

In  re  Cook,  Ex  parte  Cripps,  [1899]  1  Q.  B. 

[863;  68  L.  J.  Q.  B.  597;  47  W.  R.  524;  80 

L.  T.  495;  6  Manson,  185— Div.  Ct. 

94.  Payment  to  Assignee  of  Debts— Bank- 
ruptcy Act,  1883  (46  &  47  Vict.  c.  52),  ss.  58, 
63,  r.  225,  forms  122  (a),  126.]— An  assignee 
of  debts  in  a  bankruptcy  cannot  obtain  pay- 
ment of  dividends  on  such  debts  from  the 
trustee  except  by  proving  in  place  of  the 
creditors,  whose  proofs  had  been  allowed, 
who  have  assigned,  or  producing  to  the 
trustee  written  authorities  from  each  of  such 
creditors   in   accordance   with   form   126. 

In  re  Frost  and  Frost,  Ex  parte  The  Offi- 

[ciAL  Receiver  and  Frost,  [1899]  2  Q.  B.  50 ; 

68  L.  J.  Q.  B.  663;  47  W.  R.  512;  80  L.  T. 

496;  6  Manson,  194— Div.  Ct. 


95.  Retainer  by  Trustee  —  Set-off  —  Costs 
owing  by  Creditor— Assignment  of  Debt- 
Bight  of  Assignee.  —A  creditor  of  a  bank- 
rupt lodged  a  proof  against  the  estate,  and 
this  proof  was  rejected  by  the  trustee.  The 
Judge  upon  appeal  aflSrnied  the  rejection. 
The  creditor  appealed  to  the  Court  of 
Appeal,  and  assigned  to  her  solicitors  what- 
ever sums  she  might  become  entitled  to  re- 
ceive out  of  the  bankrupt's  estate.  The 
appeal  was  dismissed,  but  without  prejudice 
to  a  fresh  proof  being  sent  in.  The  solici- 
tors lodged  a  fresh  proof,  and  the  trustee  in 
bankruptcy  claimed  to  retain  the  dividend 
on  the  proof  against  the  taxed  costs  of  the 
appeals  due  to  him  from  the  creditor. 

Held— that  he  was  entitled  to  do  so. 

In    re   Mayne,   Ex    parte    Official   Receiver, 

[1907]  2  K.  B.  899;  76  L.  J.  K.  B.  1086;  23 

T.  L.  R.  758— Bigham,  J. 


X.  FRAUDULENT  PREFERENCE. 

96.  Creditor  taking  Substantially  the 
whole  Property  of  Debtor  for  Past  Debt- 
Protected  Transaction— Knowledge  of  Exis- 
tence of  other  Creditors— Bankruptcy  Act, 
1883  (46  &  47  Vict.  c.  52),  ss.  4,  49.]— Sect.  49 
of  the  Bankruptcy  Act,  1883,  does  not  protect 
a  creditor  who  takes  over  the  whole,  or  sub- 
stantially the  whole,  of  the  property  of  his 
debtor  in  payment  of  a  past  debt,  and  knows 
that  there  are  other  creditors,  as  in  so  doing 
he  cannot  be  said  to  be  acting  in  good  faith. 

Shears  v.  Goddard  ([1896]  1  Q.  B.  406;  65 
L.  J.  Q.  B.  344;  44  \V.  R.  402;  74  L.  T.  128; 
3  Manson,  24— C.  A.)  distinguished. 

In    re   Jukes,    Ex    parte    Official   Receiver, 

[1902]   2  K.  B.  58;  71  L.   J.   K.   B.   710;  50 

\V.  R.  560;  86  L.  T.  456;  9  Manson,  249— 

Wright,  J. 

97.  Mortgage  made  under  Agreement  of 
Equitable  Deposit.^— A  legal  mortgage,  exe- 
cuted in  pursuance  of  an  obligation  imposed 
under  an  agreement  of  equitable  deposit,  is 
not  a  fraudulent  preference. 

nERMODX  V.  Harbord,  (1898)  14  T.  L.  R.  243- 
[Wright,  J. 

98.  Onus  of  Proof— Bankruptcy  Act,  1883 
(46  &  47  Vict.  c.  52),  s.  48.]— When  a  trustee 
in  bankruptcy  impeaches  a  payment  made 
by  the  bankrupt  as  a  fraudulent  preference, 
the  onus  of  proof  of  intention  to  prefer  lies 
ipan  the  trustee  throughout  the  case,  and 
it  is  not  for  the  respondent  to  prove  absence 
jf  intention  to  prefer  after  the  trustee  has 
proved  that  the  bankrupt  knew  he  was  in- 
solvent at  the  time  when  he  made  the  pay- 
ment   impeached. 

Re  Laurie,  Ex  parte  Green,   (1898)  67  L.   J. 

[Q.  B.  431;  5  Manson,  48;  46  AV.  R.  491- 

Wright,  J. 

99.  Payment  by  Debtor  to  Bank  with  the 
Object  of  Benefiting  Debtor's  Surety— Bank- 
ruptcy Act,  1883  (46  &  47  Vict.  c.  52),  s.  48.]— 
A  payment  was  made  by  an  insolvent  debtor 
within  three  months  prior  to  the  bankruptcy 
in  order  to  discharge  her  debt,  to  which, 
jointly  and  severally  with  two  sureties,  she 
was  liable  on  a  promissory  note  to  the 
payees,  and  the  money  was  kept  by  them 
and  not  applied  to  any  other  purpose  than 
the  discharge  of  the  debt,  and  the  result  of 
the  payment  was  that  the  makers  of  the 
promissory  note  were  released  from  all 
liability    upon    it. 

Held— that  such  payment  did  not  make  it 
a  payment  to  or  in  favour  of  the  respon- 
dents, the  payees,  and  that  it  was  not  a 
fraudulent  preference  within  sect.  48  of  the 
Bankruptcy  Act,  1883,  and  that  the  sureties 
could  not  be  ordered  to  pay  ov^r  to  the 
trustee  in  bankruptcy  the  amount  paid  by 
the  debtor. 

In  re  Paine,  IJ.r  partr  Bead  ([1897]  1  Q.  B. 
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Frav-dulent  Preference  —Contivued. 
122;  06  L.  J.  Q.  B.  71;  45  W.  R.  190;  75  L.  T. 
316;  3  Manson,  309-Vaughan  Williams,  J.) 
not  followed. 

In    re    Mills,    Ex    parte    Official    Receiver 
((1888)  58  L.  T.  871;  5  Morr.  55-C.  A.)  fol- 
lowed. 
In  re  Warren,  Ex  parte  Trustee,   [1900]   2 

[Q.  B.  138;  69  L.  J.  Q.  B.  425;  82  L.  T.  502— 
Div.  Ct. 


100.  Repayment  of  Loan  in  Good  Faith— 
Dominant  View— Bankruptcy  Act,  1883  (46 
At  47  Vict.  c.  52),  s.  48.]— Where  a  debtor, 
though  knowing  himself  to  be  insolvent,  re- 
pays a  loan  to  a  creditor  in  the  belief  on 
reasonable  grounds  that  he  is  bound  by  con- 
tract to  return  the  money,  he  does  not  com- 
mit a  fraudulent  preference. 

In  re  Vautin,  Ex  parte  Saffery,  [1900]  2  Q.  B. 

[325;   69   L.   J.   Q.   B.   703;   48   W.    E.   652; 

82  L.  T.  722;  7  Manson,  291— Wright,  J. 

101.  Trustee  and  Cestui  que  Trust — Volun- 
tarily repairing  Breach  of  Trust — Domi- 
nant Motive -Bankruptcy  Act,  1883  (46  &4:7 
Vict.  c.  52),  s.  48.]— The  bankrupt,  a  solici- 
tor, was  one  of  the  trustees  of  a  marriage 
settlement,  and  his  firm  acted  as  solicitors 
to  the  trust  estate.  The  bankrupt  misap- 
propriated money  part  of  the  trust  estate. 
He  afterwards— being  hopelessly  insolvent 
— voluntarily,  and  without  any  communica- 
tion with  his  co-trustees  or  his  cestuis  que 
trust,  deposited  in  the  trust  box,  containing 
the  trust  securities,  four  debentures  of  a 
railway  company  standing  in  his  own  name 
and  belonging  to  him,  accompanied  by  a 
memorandum,  from  which  it  appeared  that 
he  or  his  daughter  had,  at  the  time  of  their 
misfortunes,  received  benefits  from  the  per- 
sons to  whom  it  was  intended  to  be  ad- 
dressed, and  purported  to  show  that  he  had 
become  aware  that  he  or  his  firm  were 
largely  indebted  to  the  trust.  Within  two 
months  the  receiving  order  was  made  and 
adjudication  followed. 

HEiiD— that  upon  the  memorandum  the 
bankrupt's  dominant  motive  was  not  frau- 
dulent preference,  but  the  wish  to  repair 
his  breach  of  trust  as  trustee;  and  that  the 
deposit  and  memorandum  did  not  constitute 
a  "  fraudulent  preference "  within  sect.  48 
of  the  Bankruptcy  Act,  1883. 

Whether  the  relation  between  a  cestui  que 
trust  and  a  trustee  who  has  misappropriated 
the  trust  fund  is  that  of  creditor  and 
debtor,  doubted.  Dictum  of  Lord  Halsbury, 
L.C.,  in  Sharp  v.  Jackson  ([1899]  A.  C.  419, 
426;  68  L.  J.  Q.  B.  806;  80  L.  T.  841;  15 
T.  L.  R.  418;  6  Manson,  264— H.  L.  (E.), 
infra),  questioned. 

Decision  of  Wright,  J.   (49  W.  R.  280;  17 
T.  L.  R.  222),  reversed. 
In  re  Lake  Ex  parte  Dyer,  [1901]  1  Q.  B.  710 ; 

[70  L.  J.  K.  B.  390;  49  W.  R.  291;  84  L.  T. 
430;  17  T,  L.  R,  396;  §  Hanson,  145-C,  A. 


102.  Voluntary  Conveyance  to  make  good 
Breaches  of  Trust— Pressure—State  of  Mind 
of  Bankrupt— Bankruptcy  Act,  1883  (46  &47 
Vict.  c.  52),  s.  48.] — A  trustee,  who  had  com- 
mitted breaches  of  trust,  two  days  before  his 
bankruptcy  executed  a  deed  by  which  he 
conveyed  an  estate  in  trust  to  make  good 
his  breaches  of  trust  without  any  pressure 
or  request  by  his  cestuis  que  trust. 

Held— that  the  deed  was  not  a  fraudulent 
preference  within  sect.  48  of  the  Bankruptcy 
Act,  1883,  as  its  object  was  to  shield  him 
from  the  consequences  of  his  breaches  of 
trust  and  not  a  preference  of  creditors.  The 
question  whether  there  has  been  a  fraudu- 
lent preference  depends,  not  upon  the  mere 
fact  that  there  has  been  a  preference,  but 
also  on  the  state  of  mind  of  the  person  who 
made  it.  It  must  be  shown  not  only  that  he 
has  preferred  a  creditor,  but  that  he  has 
fraudulently   done   so. 

New,  Prance  <C  Garrard's  Trustee  v.  Hunt- 
ing ([1897]  2  Q.  B.  19;  66  L.  J.  Q.  B.  554;  45 
W.  R.  577;  76  L.  T.  742;  13  T.  L.  R.  269;  4 
Manson,  103— C.  A.)  affirmed. 

Sharp    v.    Jackson,     [1899]     A.    C.    419;    68 

[L.  J.  Q.  B.  866;  80  L.  T.  841;  15  T.  L.  R. 

418;  6  Manson,  264— H.  L.   (E.) 


XI.  INTERIM  RECEIVER. 

103.  Official  Receiver— Acting  as  hiterim 
Receiver — Power  to  appoint  special  Manager 
of  Business— Bankruptcy  Act,  1883  (46  &  47 
Vict.  c.  52),  ss.  5,  12.]— The  Official  Receiver, 
while  acting  as  interim  receiver,  has  power 
to  appoint  a  special  manager  of  the  estate 
or  business  of  a  debtor,  if  satisfied  that  the 
nature  of  the  estate  or  business,  or  the  in- 
terests of  the  creditors  generally,  require 
his  appointment.  Section  5  of  the  Bank- 
ruptcy Act,  1883,  does  not  cut  down  sect.  12. 

In     re     Bankruptcy      Petition,      (1900)     69 
[L.  J.  Q.  B.  222;  82  L.  T.  798— C.  A. 

104.  Special  Manager— Petition  ultimately 
Dismissed — Accounts  of  Special  Manager- 
Jurisdiction — Bankruptcy  Act,  1883  (46  &  47 
Vict.,  c.  52),  ss.  10,  12— Bankruptcy  Rules, 
1886,  rr.  170— 175.]— The  duty  of  the  Court 
is  to  protect  its  officers.  The  Official  Re- 
ceiver in  bankruptcy  is  entitled  out  of  the 
debtor's  estate  to  all  expenses  properly  in- 
curred by  him  during  the  pendency  of  a 
bankruptcy  petition,  whether  by  himself 
personally  in  the  capacity  of  an  interim 
manager  under  sect.  10  of  the  Bankruptcy 
Act,  1883,  or  by  a  special  manager  appointed 
by  him  under  sect.  12  of  the  same  statute. 
And  this  is  true  even  in  cases  in  which  the 
petition  is  ultimately  dismissed  for  lack  of 
jurisdiction. 

Where  a  bankruptcy  petition  is  presented, 
and  fin  interim  receiver  and  a  special  man- 
ager of  the  debtor's  property  are  appointed 
pending  its  hearing,  the  validity  of  these  ap- 
pointments and  of  acts  done  under  them,  srj 
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Interim  Receiver — Continued. 

long  as  they  endure,  is  not  affected  even  in 
cases  in  which  the  petition  is  ultimately  dis- 
missed for  lack  of  jurisdiction. 
In  re  a.   B.   &  Co.,   [1900]   2  Q.   B.   429;  69 

[L.  J.  Q.   B.  5G8;  48  W.  E.  485;  82  L.  T. 

544;  IG  T.  L.  E.  365;  7  Manson,  2G8-C.  A. 

XII.  OFFENCES. 

And  see  Criminal  Law. 

105.  Deed  of  Assignment  to  Trustee  of  all 
Debtor's  Property — Debtor  quitting  England 
with  over  £20  not  Disclosed  to  such  Trustee 
-Debtors  Act,  1869  (32  &  33  Vict.  c.  62),  s.  12 
— "  His  "  Property.] — By  a  voluntary  deed 
dated  April  24th,  1903,  the  defendant  as- 
signed all  his  property,  including  all  sums 
of  money,  to  a  trustee  for  his  creditors.  The 
deed  was  executed  by  the  defendant  and  by 
the  trustee,  but  not  by  any  of  the  creditors, 
nor  did  it  appear  that  any  of  the  creditors 
had  known  of  the  defendant's  intention  to 
execute  tlie  deed  or  of  the  existence  of  the 
deed.  The  trustee  took  possession  next  day 
of  the  defendant's  property  and  carried  on 
the  business,  but  beyond  this  did  nothing 
under  the  deed,  which  was  duly  registered 
on   April  27th. 

At  the  time  when  the  defendant  executed 
the  deed  he  had  in  his  possession  ,£161  in 
money,  which  he  retained  and  did  not  hand 
over  to  the  trustee,  and  immediately  after 
the  registration  of  the  deed  the  defendant 
quitted  England,  taking  with  him  ^£120,  part 
of  the   said   Jei61. 

The  defendant  was  adjudged  bankrupt, 
and  was  subsequently  indicted  under  sect. 
12  of  the  Debtors  Act,  1869,  for  having, 
within  four  months  next  before  the  presen- 
tation of  a  bankruptcy  petition  against  him, 
quitted  England,  and  taken  with  him  a  part 
of  his  property  to  the  amount  of  .£20  or  up- 
wards, viz.,  <£120,  which  ought  by  law  to  be 
divided   amongst   his   creditors. 

Held — that  the  ^6120  when  taken  away  by 
the  defendant  was  his  property  which  ought 
by  law  to  be  divided  amongst  his  creditors. 

1{.  V.  Creese  (  (1874),  L.  R.  2  C.  C.  E.  105; 
43  L.  J.  M.  C.  51)  distinguished. 
Eex    v.  Humphris,  [1904]  2  K.  B.  89;  73  L.  J. 

[K.  B.  464;  68  J.  P.  325;  52  W.  E.  591;  90 

L.  T.  655;  20  T.  L.  E.  425;  11  Manson,  139; 
20  Cox  C.  C.  620-C.  C  E. 

106.  Debtor  not  Discovering  or  Delivering 
up  his  Property— Intent  to  Defraud— Evi- 
dence —  Defendant's  Evidence  Negativing 
Intent— Debtors  Act,  1869  (32  &  33  "Vict.  c. 
62),  s.  11,  sub-ss.  1,  2,  4,  6.]— The  defendant 
was  indicted  under  sub-ss.  (1)  (2)  (4) 
and  (6)  of  sect.  U  of  the  Debtors  Act,  1869, 
for  not  discovering  or  delivering  up,  &c.,  to 
his  trustee  the  sums  of  money  received  by 
him  for  certain  property  of  his  that  he  had 
sold.  Tie  tendered  evidence  to  show  that 
before  he  was  adjudicated  bankrupt  ha  had 
IJ.D.— VOL.   I. 


at  a  private  meeting  of  his  creditors  dis- 
closed the  sale  of  this  property  and  the  re- 
ceipt by  him  of  the  money  for  it. 

Held— that  this  evidence  was  admissible 
for  the  purpose  of  negativing  the  intent  to 
defraud. 

Eex  v.  Wiseman,  (1902)  71  L.  J.  K.  B.  128;  66 

[J.  P.  40;  50  W.  E.  333;  85  L.  T.  791;  18 

T.  L.  E.  177;  9  Manson,  12;  20  Cox  C.  C. 

144— C.  C.  E. 

107.  Punishment  —  Bankruptcy  Act,  1883 
(46  &  47  Vict.  c.  52),  s.  dl—Debtors  Act,  1869 
(32  &  33  Vict.  c.  62),  ss.  11, 13.]-The  maximum 
punishment  for  an  offence  under  sect.  31 
of  the  Bankruptcy  Act,  1883,  which  provides 
that  the  provisions  of  the  Debtors  Act,  1869, 
shall  apply  to  proceedings  under  such 
section,  is  imprisonment  with  hard  labour 
for  one  year. 

Eex  v.  Turner,  [1904]  1  K.  B.  181 ;  73  L.  J.  K.  B. 

[46;  68  J.  P.  15;  52  W.  E.  214;  89  L.  T.  676; 

20  T.  L.  E.  67;  20  Cox  C.  C.  590-C.  C.  E. 

108.  Obtaining  Credit  under  False  Pre- 
tences—Credit given  to  Person  other  than 
the  Defendant— Debtors  Act,  1869  (32  &  33 
Vict.  c.  62),  s.  13  (1).]— Before  a  person  can 
be  convicted  of  an  offence  within  sect.  13  (1) 
of  the  Debtors  Act,  1869,  it  must  be  shown 
that  he  obtained  credit  to  be  given  to  bisa- 
self.  It  is  not  sufficient  to  show  that  he  has 
obtained  credit  to  be  given  to  someone  else. 

If  a  person  induces  another  to  enter  into 
an  executory  contract  for  sale  for  the  delivery 
of  goods  at  a  future  day  at  a  specified  price 
to  be  paid  on  delivery  of  the  goods,  a  debt 
is  incurred  and  credit  given  on  the  making 
of  the  contract. 

Eeg.    v.    Bryant,    (1899)    63    J.    P.    376— The 
[Common  Serjeant,  C.  C.  C. 

109.  Offence  Under  the  Debtors  Act,  1869, 
by  Bankrupt— Report  of  Official  Receiver- 
Prosecution— Consideration  by  Court— Filing 
of  Report— Debtors  Act,  1869  (32  &  33  Vict.  c. 
62),  s.  IG-Bankruptcy  Act,  1883  (46  &  47  Vict, 
c.  52),  ss.  31,  163,  164,  1G6.]-Under  sect.  16 
of  the  Debtors  Act,  1869,  in  conjunction  with 
sect.  164  of  the  Bankruptcy  Act,  1883,  when 
the  Official  Eeceiver  has  reported  to  the  Court 
that  in  his  opinion  a  bankrupt  has  been 
guilty  of  any  offence  under  those  Acts,  the 
Court  must  consider— when  it  thinks  right 
to  do  so— the  report  and  determine  whether 
it  will  or  will  not  order  the  bankrupt  to  be 
prosecuted  for  his  offence.  The  Official 
Receiver  when  he  makes  his  report,  or  at 
any  subsequent  time,  may  apply  for  the 
directions  of  the  Court  with  reference  to 
the  report.  The  Court  may  postpone  its 
decision,  or  may  require  a  further  report 
to  be  made  or  further  information  to  be 
given,  or  may  decline  to  make  an  immediate 
order  for  a  prosecution.  The  Court  cannot 
refuse  to  consider  the  report  merely  because 
the  Official  Receiver  has  not  nuvdo  up  his 
mind  whether  there  ought  or  ought  not  1o 
be  a  prosecution,  or  will   not  make  a  sub- 
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stantive  application  for  an  order  to  pro- 
secute. When  the  report  of  the  Official 
Receiver  is  sent  in  it  should  be  filed. 

In    re    Dunn,     Ex    paete    Senior    Official 

[Receiver,  [1902]  1  K.  B.  107;  71  L.  J.  K.  B. 

83;  50  W.  R.  183;  85  L.  T.  567;  18  T.  L.  R. 

67;  9  Mauson,  1— C.  A. 


XIII.  PETITION. 

110.  Assigmnent  for  Benefit  of  Creditors— 
Acquiescence  in  —  Estoppel  —  Clause  Em- 
powering Trustee  to  Prefer  Non-Assenting 
Creditor— Bankruptcy  Act,  1883  (46  &  47 
Vict.  c.  52),  s.  7,  sub-s.  3.]— A  debtor 
executed  a  deed  of  assignment  of  his  pro- 
perty to  a  trustee  for  the  benefit  of  his 
creditors.  The  deed  contained  a  clause  giving 
power  to  the  trustee  to  pay  in  full,  or  other- 
wise than  by  dividends,  any  creditor  who 
should  decline  to  execute  the  deed.  The 
petitioning  creditors,  who  did  not  then 
know  of  this  clause,  refused  to  execute  the 
deed  unless  they  were  paid  two  items  in  1 
their  account  in  full,  iipon  the  ground  that 
as  to  them  they  had  special  grounds  of  com- 
plaint. The  debtor  and  the  trustee  refused 
to  pay  the  items  in  full,  and  the  petitioning  j 
creditors  presented  a  petition  in  bankruptcy. 
It  appeared  that  the  petitioning  creditors,  | 
subsequently  to  the  deed,  supplied  certain 
goods  to  the  trustee  under  the  deed  as  such 
and  received  payment  from  him  by  cheque,  I 
which  they  cashed.  The  Registrar  refused 
to  make  a  receiving  order. 

Held— that  the  petitioning  creditors  had 
by  their  conduct  recognised  the  deed  as  valid 
and  taken  an  advantage  under  it,  and  could 
not  afterwards  present  a  bankruptcy  petition 
founded  upon  the  ground  that  the  deed  was 
an  act  of  bankruptcy,  and  void  as  against 
them  and  the  other  creditors. 

Decision  of  the  Div.  Ct.  (75  L.  J.  K.  B.  46; 
22  T.  L.  R.  115;  12  Manson,  387)  reversed. 

Per  Cozens-Hardy,  J.,  a  preference  clause 
in  a  deed  of  assignment,  such  as  that  re- 
ferred to  above,  is  objectionable,  and  may  go 
far  towards  invalidating  the  deed. 

In    re    Brindley,    Ex    parte    Taylor    &    Co., 

[1906]  1  K.  B.  377;  75  L.  J.  K.  B.  211;  54 

W.  R.  301;  94  L.  T.  116;  22  T.  L.  R.  155;  13 

Manson,  1— C.  A. 


111.  Assignment  for  Benefit  of  Creditors- 
Creditors  not  entitled  to  found  Petition 
thereon— Right  to  found  Petition  on  other 
Act  of  Bankruptcy.^ — Although  a  creditor 
may  have  so  acted  with  reference  to  a  deed 
of  assignment  for  creditors  executed  by  his 
debtor  as  to  have  waived  his  right  to  found 
a  bankruptcy  petition  on  such  assignment, 
he  may  yet  (if  not  bound  by  the  deed)  found 
a  petition  upon  some  other  act  of  bank- 
ruptcy; his  right  to  do  so  is  not  affected 
by  the  fact  that  in  the  bankruptcy  the  deed 


of    assignment    will   be    avoided    as   against 
the  trustee. 

In  re  Mills,  Ex  parte  Mills,  [1906]  1  K.  B. 

[389;  75  L.  J.  K.  B.  247;  54  W.  R.  322;  94 

L.  T.  41;  13  Manson,  9-C.  A. 

112.  Attestation— Amendment'  at  Hearing.'i 
—A  petition  in  bankruptcy  was  presented 
jointly  by  two  creditors,  but  the  signature 
of  only  one  creditor  was  attested  by  a  solici- 
tor. 

Held— that  the  attestation  by  a  solicitor 
ought  to  have  been  allowed  at  the  hearing. 

Re  a  Debtor,  Ex  parte  Petitioning  Creditors 

[v.    The    Debtor,     (1902)    86    L.    T.    688— 

AVright.  J. 

113.  Attestation  — Formal  Defect  —  Amend- 
ment—Bankruptcy  Act,  1883  (46  &  47  Vict.  c. 
52),  s.  U3— Bankruptcy  Rules,  1886  to  1890, 
rr.  146,  350.]— A  bankruptcy  petition  was  pre- 
sented by  two  creditors,  the  signature  of  one 
of  the  petitioners  not  being  attested  as  re- 
quired by  Rule  146  of  the  Bankruptcy  Rules 
1886  to  1890. 

Held— that  this  was  a  formal  defect  within 
the  meaning  of  sect.  143  of  the  Bankruptcy 
Act,  1883,  and  could  be  amended  under  Rule 
350  by  allowing  the  creditor  to  re-sign  the 
petition  and  to  have  his  signature  properly 
attested,  though  three  months  had  elapsed 
since  the  act  of  bankruptcy  upon  which 
the  petition  was  founded. 
In  re  Dean,  Ex  parte  Blain  and  Breffit,  (1902) 
[18  T.  L.  E.  606-Div.  Ct. 

114.  Debtor's  "Place  of  Business"— "Ordi- 
narily resided"— Debtor  using  Company's 
Office  for  Transaction  of  his  Private  Business 
—Bankruptcy  Act,  1883  (40  &  47  Vict.  c.  52). 
s.  6,  sub-s.  1  (d).] — "Where  a  debtor  was  a 
director  of  a  company  whose  registered  office 
and  place  of  business  was  in  Copthall-avenue 
and  he  had  from  1898  down  to  the  present 
time  for  many  months  in  each  year  done  all 
his  private  business  in  connection  with  the 
company  at  that  place. 

Held— that  that  place  was  his  "  place  c 
business  "  within  sect.  6  (1)  (d)  of  the  Bank 
ruptcy  Act,  1883. 

Where  a  debtor  had  so  much  business  in 
England  that  he  came  over  and  remained  in 
England  during  the  greater  part  of  four 
years  in  succession. 

Held— that  the  Court  could  conclude  that 
the  place  where  the  debtor  habitually  stayed 
was  his  place  of  "ordinary  residence." 
In  re  Bright,  (1902)  18  T.  L.  R.  37-C.  A. 

115.  Hearing  —  Adjournment — Discretion 
—Bankruptcy  Rules,  1886,  r.  109.]— Upon  the 
day  appointed  for  the  hearing  of  a  bank- 
ruptcy petition,  the  debtor  made  an  offer  to 
settle  the  debt  and  costs.  The  local  solicitor, 
who  appeared  for  the  petitioning  creditor, 
said  that  the  offer  was  a  reasonable  one,  but 
he  would  not  accept  it  without  communicat- 
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iiig   with   his   principals.    Both   sides   asked 

lor  an  adjournment  to  enable  the  solicitor 


Act,   1883,   s.   148,   an   "  officer "   of   the   com- 
pany  to   present   a   petition   in   bankruptcy. 

In  re  Tomkins  &  Co.,  [1901]  1  Q.  B.  47G; 


to  get  instructions.     The  Registrar  refused,        [L.   J.   Q.  B.  223;  49   W.  E.  294;  84  L.  T. 
and  mads  a  receiving  order.  j        341;  17  T.  L.  K.  198;  8  Manson.  132— C.  A. 

Held— that  the  Registrar  had  exercised  his  [ 
discretion   wrongly  in  refusing  to  allow   an 
adjournment,   and  that  the  receiving  order 
must  be  rescinded. 


Ix    RE    Farleigh,   (1905)  21    T.    L.    R.    198- 
[Div.  Ct. 


116.  Judgment  Debt— How  far  conclusii-e 
in  Court  of  Bankruptcy— Irrcyidaritjj  in 
form  of  Judgment  —  Consideration— Judg- 
ment Substantially  Vnsupportablc— Bank- 
ruptcy Act,  1883  (46  &  47  Vict.  c.  52)  s.  7 
(3).]— On  the  hearing  of  a  petition  the 
Bankruptcy  Court  can  go  behind  a  judg- 
ment, if  there  be  no  consideration,  and 
possibly  also  if  the  action  be  one  in  which 
no  judgment  ought  to  have  been  given 
against  the  debtor,  but  otherwise  the  judg- 
ment is  conclusive  and  a  mere  informality 
in   it   is   immaterial. 

An  action  was  commenced  against  a  mar- 
ried woman,  described  as  sucn,  whose  hus- 
band had  at  that  date  obtained  a  decree 
nisi  for  divorce.  After  decree  absolute 
judgment  was  given  against  her  for  i'S.OOO. 
On  a  motion  for  a  new  trial  the  plaintiff 
consented  to  accept  <£1,500,  and  the  judg- 
ment was  amended.  Upon  the  hearing  of 
a  bankruptcy  petition  founded  on  this  debt 
the  defendant  objected  that  (1),  the  judg- 
ment was  wrongly  drawn  up  as  against  an 
unmarried  woman;  and  (2),  the  judgment 
erroneously  gave  interest  from  the  date  of 
the  trial  instead  of  from  the  date  of  the 
amendment. 

Held- that,  as  to  (1)  it  was  a  mere  infor- 
mality, for  the  defendant  being  in  fact  un- 
married at  the  date  of  the  trial  the  plead- 
ings could  have  been  amended,  and  a  valid 
judgment  given  against  her  as  a  femme 
scute;  and  as  to  (2)  the  judgment  was  con- 
clusive. 

Beauchamp    v.    Beauchamp,    or    In    re    Beau- 

[CHAMP,   Ex   Parte    B.,    [1904]   1   K.   B.   572; 

73  L.  J.  K.  B.  311;  90  L.  T.  591;  11  Manson, 

5-C.  A. 


117.  Limited  Company  Petitioners  — 
"Officer"  to  present  Petition-Clerk— Bank- 
ruptcy Act,  1883  (4G  &  47  Vict.  c.  52),  s.  148]. 
— Any  person  bona  fide  chosen  by  a  limited 
company  to  be  their  agent  for  the  presenta- 
tion of  a  petition  in  bankruptcy  becomes 
thereby  an  officer  of  the  company  for  the 
purpose.  Accordingly,  a  person  who  was 
originally  nominated  by  a  company,  though 
only  a  clerk  of  the  company,  and  not  in 
any  ordinary  sense  an  officer  of  the  com- 
pany before  he  was  appointed  under  the 
seal  of  the  company,  became  thereby,  suffi- 
ciently for  the  purposes  of  the  Bankruptcy 


118.  "Liquidated  Sum  payable  at  a  cer- 
tain future  Time"— Agreement— Suspension 
of  Payment— Damages  for  Breach  of  Agree- 
ment—Bankruptcy Act,  1883  (4G  &  47  Vict, 
c.  52),  s.  4,  sub-s.  1  (h);  s.  6,  sub-s.  1  (b).]— 
By  an  agreement  between  S.  M.,  a  stock- 
broker, and  V.  T.,  after  reciting  that  V.  T. 
was  desirous  of  becoming  a  member  of  the 
Stock  Exchange,  and  when  he  should  have 
become  a  member  thereof,  of  entering  into 
partnership  with  S.  JM.,  it  was  agreed  that 
V.  T.  should  pay  ^£2,000  into  a  bank  to  be 
used  by  S.  M.  for  the  purposes  of  his  busi- 
ness, but  not  for  any  hazardous  or  specu- 
lative purpose  or  otherwise,  and  if  he  did 
so  V.  T.  should  have  the  option  of  cancel- 
ling the  agreement  by  notice,  and  upon 
such  notice  V.  T.  should  be  at  liberty  to 
draw  out  the  said  sum  of  ^2,000.  V.  T. 
duly  paid  the  i;2,000  into  the  bank.  In  con- 
sequence of  the  failure  of  a  client  to  pay  a 
sum  of  money  due  from  him,  8.  M.  was 
"  hammered "  upon  the  Stock  Exchange, 
and  his  affairs  were  placed  in  the  hands  of 
the  official  assignee  of  the  Stock  Exchange. 
Without  giving  S.  M.  any  notice  under  the 
agreement,  V.  T.  presented  a  petition  in 
bankruptcy  against  S.  M.,  alleging  that 
S.  M.  "  was  indebted  to  him  in  the  sum  of 
i;2,000  lent  by  him "  to  S.  M.,  pursuant  to 
the  agreement,  and  that  the  act  of  bank- 
ruptcy was  that  S.  M.  on  the  3rd  July  gave 
notice  to  V.  T.  that  "  he  had  suspended 
payment   of    his   debts." 

Held— that  V.  T.  was  not  a  creditor  on 
the  3rd  July  for  the  sum  of  <£2,000,  either 
then  payable  or  payable  on  a  certain  future 
time,  within  sect.  6,  sub-s.  1  (b)  of  the 
Bankruptcy  Act,  1883,  and  that  on  the  3rd 
July  V.  T.'s  only  remedy  was  in  damages 
for   breach   of   the   agreement. 

In  re  Miller,  [1901]  1  Q.  B.  51;  70  L.  J.  Q.  B. 

[1;  49  W.  R.  G5;  83  L.  T.  545;  17  T,  L.  R. 

9;   8   Manson.    1— C,    A. 

119.  Petitioning  Creditor  —  lieceiver  of 
Partnership  Assets— Receiver  appointed  in 
Partnersliip  Action— Assigtimcnt  to  Receiver 
of  a  Judgment  Debt— Leave  to  Receiver 
to  Issue  Execution— Right  to  present  Bank- 
ruptcy Petition-Bankruptcy  Act,  1883  (4G  & 
47  Vict.  c.  52),  s.  G.]— Upon  the  dissolution 
of  a  partnersliip  all  debts  were  assigned  to 
L.  for  collection,  and  he  obtained  a  judg- 
ment against  M.  in  respect  of  one  of  such 
debts.  A  receiver  was  subsequently  ap- 
pointed by  the  Chancery  Division  in  a  part- 
nership action;  the  receiver  so  appointed 
took  an  assignment  of  the  judgment  debt 
from  T,.,  and  obtained  leave  to  issue 
execution. 

6-2 
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Held— that  the  receiver  was  entitled  to 
present  a  bankruptcy  petition  in  respect  of 
the  debt. 

In  re  Sacker   (  (1888),  22  Q.  B.  D.  179;  58 
L.  J.  Q.  B.  4;  GO  L.  T.  344;  37  W.  E.  204- 
C.A.)    discussed    and    explained. 
In    re   Macodn,    [1904]     2     K.     B.     700;     73 

[L.  J.  K.  B.  892;  91  L.  T.  276;  11  Hansen, 
264;   53   W.   E.    197-C.A. 

120.  Petitioning  Creditor's  Debt— Secured 
Creditor— Estimate  of  Security— Vnder-value 
—Amending  Estimate— Bankruptcy  Act,  1883 
(46  &  47  Vict.  c.  52),  ss.  6,  7.]— A  secured 
creditor  presented  a  petition  and  estimated  ] 
his  security  as  leaving  £51  of  his  debt  un-  | 
secured.  It  was  suggested  by  the  debtor 
that  the  security  was  undervalued,  and  that, 
if  it  were  properly  valued,  the  unsecured 
debt  would  not  be  sufficient  to  support  a 
petition. 

Held— that,  unless  it  can  be  said  that  an 
estimate  is  sham  and  unsubstantial,  the 
Court  ought  not  to  inquire  into  its  correct- 
ness. 

When  the  petitioning  creditor  comes  in  to 
prove,  he  will  be  bound  by  his  estimate,  at 
any  rate  in  the  absence  of  proof  of  mistake; 
and 

Qu(Bre,  whether,  even  if  he  proves  mistake, 
he  can  be  allowed  to  amend  his  estimate. 

Ex  parte  Taylor,  In  re  Lacey  ((1888)  13 
Q.  B.  D.  128;  1  Manson,  113— Div.  Ct.;  and 
In  re  Vautin,  E.r  parte  Saffery  ([1899]  2  Q.  B. 
549;  68  L.  J.  Q.  B.  971;  48  W.  E.  96— Wright, 
J.)  No.  30,  supra,  discussed. 
In  re  Button,  Ex  parte  Voss,  [1905]  1  K.  B. 

[002;  74  L.  J.  K.  B.  403;  53  W.  E.  437;  92 
L.  T.  250;  12  Manson,  111— C.  A. 

121.  Petitioning  Creditor's  Beht  —  Stock 
Exchange  "  Hammering  "—Creditor  Beceiv- 
ing  Dividend  jrom  Official  Assignee— Cessio 
Bonorum — Presenting  Petition  for  Balance 
of  Debt.']— On  the  failure  of  a  broker  on  the 
Stock  Exchange,  a  firm  of  jobbers  claimed, 
and  received,  a  dividend  in  the  liquidation 
of  his  estate  by  the  official  assignee.  They 
also  obtained  a  judgment  for  the  balance  of 
their  debt  after  deducting  dividends  re- 
ceived, and  pi-esented  a  bankruptcy  petition. 

Held— that  there  was  a  good  petitioning 
creditor's  debt,  and  that  the  Stock  Exchange 
cessio  bonorum  did  not  constitute  an  accord 
and  satisfaction,  or  operate  as  a  release  of 
debts. 

Decision  of  C.   A.    ([1903]   1   K.   B.   216;   72 
L.  J.  K.  B.  106;  87  L.  T.  721;  19  T.  L.  E.  88; 
10  Manson,  9)  affirmed. 
Mendelssohn  v.  Eatcliff  and  Another  (No.  2,) 

ri904]    A.   C.   456;  73   L.    J.    K.    B.    1027;  91 

L.  T.  204;  20  T.  L.  E.  670;  53  W.  E.  240;  10 
Com.  Cas.  14-H.  L.   (E.) 

122.  Proof  of  Alleged  Facts— Evidence— En- 
tries in  Debtor's  Books — Calling  Debtor  him- 


self as  a  Witness— Admissibility.]— The  acts 
of  bankruptcy  alleged  were,  that  the  debtor 
had  made  fraudulent  conveyances,  gifts, 
deliveries  or  transfers  of  specified  parts  of 
his  property,  and  that  he  had  made  convey- 
ances or  transfers  of  specified  sums  of  money 
which  would  be  void  as  fraudulent  prefer- 
ences in  the  event  of  his  being  adjudged 
bankrupt  on  the  petition.  In  order  to  prove 
the  alleged  acts  of  bankruptcy  the  petition- 
ing creditors  relied  {inter  alia)  upon  entries 
in  the  debtor's  books. 

Held— that  the  debtor's  books  could  be 
used  as  evidence  in  support  of  the  petition; 
that  the  debtor  himself  could  be  called  as 
a  witness;  and  that  the  presentation  of  a 
bankruptcy  petition  against  a  man  is  not 
now  in  the  nature  of  a  criminal  proceeding 
since  the  debtor  can  petition  against  himself. 
In  re  X.  Y.,  Ex  parte  Haes,  [1902]  1  K.  B.  98; 

[71  L.  J.  K.  B.  102;  50  W.  E.  182;  85  L.  T. 
564;  18  T.  L.  E.  66;  9  Manson,  5— C.  A. 

123.  Refusal  to  make  Receiving  Order— 
"  Sufficient  Cause  "—Petitioner's  Antecedent 
Conduct-Bankruptcy  Act,  1883  (46  &  47  Vict, 
c.  52),  s.  7,  sub-s.  3.]-  By  sect.  7,  sub-s.  3, 
of  the  Bankruptcy  Act,  1883,  "  If  the  Court 
.  .  .  is  satisfied  by  the  debtor  that  he  is 
able  to  pay  his  debts,  or  that  for  other  suffi- 
cient cause  no  order  ought  to  be  made,  the 
Court  may  dismiss  the  petition." 

In  July,  1899,  the  debtor  proposed  to  pay 
his  creditors  a  composition  of  10s.  in  the 
pound.  Gill,  one  of  the  petitioning  credi- 
tors, refused  to  accept  the  composition  un- 
less the  debtor  gave  him  a  promissory  note 
for  the  balance  of  his  debt.  The  composi- 
tion fell  through,  and  in  August,  1900,  Gill 
and  Sutcliffe  presented  a  joint  petition 
against   the    debtor. 

Upon  the  hearing  of  the  petition,  the  Eegis- 
trar  held  that  the  conduct  of  Gill  with  re- 
ference to  the  proposed  composition  consti- 
tuted "  sufficient  cause  "  why  no  order  ought 
to  be  made,  and  dismissed  the  petition. 

Held— that  there  was  "  sufficient  cause " 
for  dismissing  the  petition,  and  that  a  re- 
ceiving order  must  not  be  made. 

Decision  of  the  Divisional  Court  (49  W.  E. 
141;  83  L.  T.  487)  reversed. 
In    re    Shaw,    Ex   parte   Gill   and    Sutcliffe. 
[(1901)  49  W.  E.  264;  83  L.  T.  754-C.  A. 

124.  Withdrawal  of  by  Consent  on  Terms 
—Extortion— Second  Petition  based  on  Sub- 
stituted Debt— Bankruptcy  Act,  1883  (46  & 
47  Vict.  c.  52),  s.  7,  sub-s.  7.]— Although  it 
is  true  that  in  bankruptcy  the  Court  is 
entitled,  under  sect.  7,  sub-s.  3,  of  the 
Bankruptcy  Act,  1883,  to  look  behind  the 
judgment  on  which  a  petition  is  based,  and, 
in  cases  where  it  appears  that  the  judgment 
was  obtained  under  circumstances  which 
-rinstitnte  de  facta  extortion,  to  refuse  to 
make  any  receiving  order;  yet  the  mere 
fact  that  a  petitioning  creditor  has  with- 
drawn some  previous  petition  on  the  terms 
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that  he  was  to  receive  from  the  debtor  a 
sum  larger  than  his  principal,  interest,  and 
costs  does  not  itself  amount  to  any  such  de 
facto  extortion. 

Per  Webster,  M.E.— The  Court  ought  not 
to  give  its  leave,  under  sect.  7,  sub-s.  7,  of 
the  Bankruptcy  Act,  1883,  to  the  withdrawal 
of  a  creditor's  petition  by  consent  until  it 
has  first  been  thoroughly  satisfied  as  to  the 
facts  under,  and  the  conditions  on,  which 
such  petition  is  being  withdrawn. 
In  re    Bebro,  Ex    parte    G.    Gibbons,   [19C0] 

[2  Q.  B.  316;  69  L.  J.  Q.  B.  618;  48  W.  R. 
560;  82  L.  T.  773;  7  Manson,  285-C.  A. 

125.  "  Within  a  year  has  ordinarily  re- 
sided in  England"— Debtor  in  England  for 
Purposes  of  Litigation—Staying  at  various 
Hotels— Excursions  to  the  Continent— Ques- 
tion of  Fact— Bankruptcy  Act,  1883  (46  &  47 
Vict.  c.  52),  s.  6,  1  (d).]— In  January,  1900, 
the  debtor  came  from  South  America  to 
England  for  the  purposes  of  some  protracted 
litigation,  and,  with  the  exception  of  short 
trips  to  the  Continent  and  three  months 
spent  in  a  voyage  to  South  America  and 
back,  he  lived  at  various  hotels  in  London 
until  May,  1901,  when  a  bankruptcy  petition 
was  presented  against  him. 

Held— that  there  was  ample  evidence  to 
support  the  Eegistrar's  finding  of  fact  that 
the  debtor  had  ordinarily  resided  in  England 
within  a  year  before  the  presentation  of  the 
petition. 

In    re    Charles    Bright,    Ex    parte    Charles 

[Bright,   (1903)  51  W.  E.  342;  19  T.  L.  E. 

203-C.  A. 

XIY.  PRACTICE. 

And  see  I'KACTICE  AND  PKOCEDUEE,  327, 

126.  Adjudication— Disapproval  of  Scheme 
iif  Arrangement— Immediate  Adjudication.] 
Where  the  Court  disapproves  a  debtor's 
proposed  scheme  of  arrangement,  it  is  only 
in  very  exceptional  cases  that  it  will  make 
an  immediate  adjudication  of  bankruptcy. 
In   re   Flew,   Ex   parte   Flew,    [1905]    1   K.B 

[278;  74  L.  J.  K.  B.  280;  53  W.  E.  438;  92 
L.    T.   333;   12   Manson,   1-C.    A. 

127.  Adjudication- Noiice  io  Debtor  of 
i)ifetided  Application— Bankruptci)  ^cf ,  1883 
(to  &  47  Vict.  c.  52),  s.  20  (D-Bankrnptey 
Rules,  27,  28,  190-192  a.]- When  a  receiving 
ord(>r  has  been  made  and  the  creditors  have 
resolved  that  the  debtor  be  adjudicated 
l)ankrupt,  the  Court  has  jurisdiction,  with- 
out previous  notice  to  him,  to  adjudicate 
him  a  bankrupt  on  the  application  of  the 
official   receiver. 

M   the  same  time  notice  of  the  intention 
to  apply  should,  as  a  general  rule,  be  given 
to  the  debtor. 
In  re  Ponsford,  Ex  parte  Ponsford,  [1904]  2 

[K.  B.  704;  73  L.  J.  K.  B.  913;  91  L.  T.  82; 

91  L.  T.  51(1;  11  Manson,  342;  53  W.  E.  120 
— Div.   Gt. 


128.  Appcal—Costs—Security  for— Costs  uj 
Application  to  dispense  with  Security- 
Bankruptcy  Rules,  1886,  r.  131.]— The  de- 
posit of  ,£20  which  an  intending  appellant  is 
required  by  rule  131  of  the  Bankruptcy 
Rules,  1886  to  lodge  in  the  High  Court  as 
security  for  the  costs  of  his  appeal  may  be 
applied  to  satisfy  the  costs  of  an  unsuccess- 
ful application  to  diminish  or  dispense  with 
such  security  as  well  as  to  the  costs  of  the 
actual  appeal. 

In  re  Child,  Ex  parte  Child,  (1901)  49  W.  E. 
[447;  84  L.  T.  326- Wright,  J. 

129.  Appeal  —  Costs  —  Security— Dispensing 
with— Bankruptcy  Rule  131.]— Where  there 
is  no  respondent  to  an  appeal  the  Court 
may  dispense  with  the  security  required  by 
Rule  131,  e.g.,  where  a  debtor  appeals  against 
the  Registrar's  refusal  to  allow  him  to 
examine  a  witness. 

Re  Garrard,  [1905]  92  L.  T.  779— Div.  Ct. 

130.  Appeal— Evidence  on  — Judge's  Note 
—Right  to  Use  Shorthand-writer's  Tran- 
script to  Supplement  Vital  Omissions- 
Order   LVIIL,   r   11. 

On  the  hearing  of  an  appeal,  the  judge's 
note  may  by  special  order  be  supplemented 
on  vital  points  by  a  transcript  of  a  short- 
hand-writer's note,  but  the  whole  of  the 
shorthand-writer's  note  ought  not  to  be  re- 
ferred to. 
Re    Sprange,    Ex    parte     The     Official      Ee- 

[ceiver.    (1898)    77    L.    T.    808;    4    Manson, 
335— Div.    Ct. 

131.  Appeal  —  Stay  of  Proceedings  —  Ser- 
vice of  Notice  of  Appeal  —  Person 
"  directly  affected  by  the  Appeal  " — Rules 
of  Supreme  Court,  1883,  Order  58,  r.  2— 
Bankruptcy  Rules,  1886,  r.  134.]— After  a 
receiving  order  had  been  made  against 
a  debtor,  the  proceedings  thereon  were 
upon  the  application  of  the  debtor, 
stayed  by  the  Registrar  with  a  view  to  an 
arrangement  being  made  by  which  the 
creditors  would  be  paid  in  full.  The  peti- 
tioning creditor  and  a  large  majority  of 
the  creditors  supported  the  application. 
None  of  the  creditors  had  proved  their 
debts.  The  Official  Receiver  appealed 
against  the  order  staying  the  proceedings. 

Held— that  the  notice  of  appeal  must  be 
served  on  the  petitioning  creditor  as  a  per- 
son "  directly  affected  by  the  appeal  "  with- 
in Order  58,  r.  2,  but  not  upon  the  other 
creditors. 
In    re    A    Debtor.    [1901]    2    K.    B.    354;   .70 

[L.  J.  K.  B.  699;  84  L.  T.  666;  17  T.  L.  E. 
536;  8  Manson,  247-C.  A. 

132.  Arrest  of  Debtor  —  Bond  diren  in 
Ordrr  III  Obtain  Release  Forfeiture  of 
Rond  Proceeds  of  Rond  Who  Entitled  to— 
Form  of  Bond—Bankrupteii  .■(<•/.  1883  (46  & 
47  Vict.  c.  52),  s.  25.]— Neither  the  Bank- 
ruptcy Act  nor  the  rules  made  thereunder, 
prescribe  the  form  of  bond  to  be  given  by 


171 


BANKRUPTCY  AND  INSOLVENCY. 


172 


'Ei&ctice—Contimced. 

a  debtor  and  his  surety  in  order  to  obtain 
the  release  of  the  debtor,  when  the  latter 
has  been  arrested  under  sect.  25  of  the 
Bankruptcy  Act,  1883,  for  failing  to  attend 
his  examination. 

A  form  of  bond  has  now  been  settled  and 
approved;  and  in  future  the  bond  is  to  be 
given  to  the  Senior  Registrar  in  Bankruptcy 
for  the  time  being.  If  the  bond  is  put  in 
suit,  the  proceeds  will  in  the  ordinary 
course  go  to  the  bankrupt's  estate;  but,  in 
an  exceptional  case,  the  Registrar  may  refer 
to  the  Judge  as  to  the  application  of  the 
money. 

In  re  Gordon,  In  re  Sai.mond,  [1903]  2  K.  B. 

[164;   72  L.   J.   K.   B.   587;   89   L^  T.   25; 

10  Manson,  253— Wright,  J. 

133.  Attachment — Default  7nade  by  a  Per- 
son acting  in  a  Fiduciary  Capacity  in  pay- 
ing a  stim  in  liis  Possession  U7ider  his  Con- 
trol —  Arrest  —  Release  from  Prison  by 
Mistake—Second  Order  for  Attachment — Bc- 
arrest  —  "One  Year's"  Imprisonment  — 
Debtors  Act,  1869  (32  &  33  Vict.  c.  62),  s.  4, 
tub-s.  3.]— On  February  12th,  1902,  upon  mo- 
tion by  the  plaintiff,  Swinfen  Eady,  J.,  made 
an  order  which,  after  stating  that  it  had 
appeared  to  the  satisfaction  of  the  Court 
that  the  default  of  a  firm  in  payment  of  a 
sum  of  money  was  "  a  default  made  by  a 
trustee  or  person  acting  in  a  fiduciary  capa- 
city, and  ordered  to  pay  a  sum  in  his 
po.'?session  or  under  his  control  "  within  the 
meaning  of  sect.  4,  sub-s.  3,  of  the  Debtors 
Act,  1869,  gave  the  plaintiff  leave  to  issue  a 
writ  or  Avrits  of  attachment  against  M.  H. 
and  H.  V.,  the  partners  of  the  defendant 
firm,  for  their  contempt.  Writs  were  issued, 
and  M.  H.  and  H.  V.  Avere  arrested  and 
lodged  in  Hollo  way  Prison.  On  the  receipt 
of  two  orders  made  by  two  different  judges, 
the  governor  of  Holloway  Prison,  misappre- 
hending the  effect  of  such  orders,  released 
both  M.  H.  and  H.  V. 

Held— that  orders  under  sect.  4  of  the 
Debtors  Act,  1869,  were  in  the  nature  of 
punishment;  that  fraudulent  offences  of  this 
sort  can  only  be  punished  once,  and  that 
there  could  be  no  second  writ  of  attachment 
issued  in  respect  of  the  same  ofience. 

Per  Mathew,  L.J. — The  judge  had  power 
to  order  a  re-arrest  under  the  original  order 
for  a  writ  of  attachment  inasmuch  as  the 
debtor  had  not  undergone  his  punishment 
for  the  offence  offered  to  the  Court,  and  that 
if  such  order  were  made,  the  period  of  im- 
prisonment should  eud  with  the  twelve 
months  from  the  date  of  the  original  im- 
prisonment. 

Church's  Trustees  v.  Hibbard,   ri902]  2  Ch. 

[784;  87  L.  T.  412;  72  L.  J.  Ch.  46;  51  W.  R. 

293— C.  A. 

134.  Attachment—Trustee  Ordered  to  Pay 
Money  "in  his  J'osscssion  or  under  his  Con- 
trol"—Actual  Possession  or  Control— Con- 
structive Receipt— Debtors  Act,  1869  (32  &  33 


Vict.  c.  G2),  s.  4  (3)-Debtors  Act,  1878  (41  & 
42  Vict.  c.  54),  s.  1.]— In  order  to  bring  a 
case  for  attacliment  within  the  third  excep- 
tion of  the  Debtors  Act,  1869,  which  is  in 
these  terms :  "  Default  by  a  trustee  or  per- 
son acting  in  a  fiduciary  capacity  and 
ordered  to  pay  by  a  court  of  equity  any  sum 
in  his  possession  or  under  his  control,"  it 
must  be  proved  that  the  money  ordered  to 
be  paid  into  Court  is  or  has  been  in  the 
actual  possession  or  control  of  the  person 
sought  to  be  committed.  Mere  constructive 
receipt  by  an  agent  or  solicitor  on  his  be- 
half who  may  never  have  accounted  is  not 
enough. 

In  re  Fewster;  Herdman  v.  Fewster,  [1901]  1 

[Ch.  447;  70  L.  J.  Ch.  254;  84  L.  T.  45;  17 

T.  L.  R.  205- Joyce,  J. 

135.  Committal  of  Special  Manager  for 
Failing  to  File  Accounts— Bankruptcy  Act, 
1883  (46  &  47  Vict.  c.  52),  ss.  12,  102,  sub-s.  5 
-Bankruptcy  Rules,  1886  &  1890,  r.  344.]— 
The  Court  has  jurisdiction,  upon  the  appli- 
cation of  the  Board  of  Trade,  to  order  a 
special  manager  to  comply  with  an  order  to 
file  accounts,  and,  if  it  think  fit,  to  order  his 
committal  for  failure  to  do  so. 
Re  Jones,  (1907)  52  Sol.  Jo.  116-Phillimore,J. 

136.  Consolidating  Proceedings  —  Death  of 
One  Partnei — Administration  in  Bankruptcy 
—Subsequent  Bankruptcy  of  Surviving  Part- 
ner—Bankruptci/  Act,  1883  (46  &  47  Vict.  c. 
52),  ss.  106,  108,  112,  125.]— One  of  two  partners 
died  insolvent,  and  his  estate  was  ordered  to 
be  administered  in  bankruptcy;  upon  the 
other   partner   becoming   insolvent, 

!      Held— that  there  was  power  to  consolidate 

the  proceedings  in  the  two  matters. 

In  re   Greaves,  Ex  parte  Official  Receiver, 

[1904]  2  K.  B.  493;  73  L.  J.  K.   B.  975;  52 

W.  R.  633;  20  T.  L.  R.  564;  11  Manson,  270 

— Bigham,  J. 

137.  Costs  of  Strangci — Taxation  —  Power 
of  Board  of  Trade  to  Review — Bankruptcy 
Act,  1883   (46  &  47  Vict.   c.  52),  s.   73,  sub-s. 

I  3.— Bankruptcy    Rules,   1886  &  1890,   r.   124.] 
I  —By  rule  124  of  the  Bankruptcy  Rules,  1886 
I  and    1890,    it    is    provided    that   "  when    any 
bill  of  costs,  charges,  fees  or  disbursements 
!  of     any      solicitor,      manager,      accountant, 
j  auctioneer,    broker,    or    other     person    has 
!  been  taxed  by  a  Registrar  of  a  county  court, 
the  Board  of  Trade  may  require  the  taxa- 
tion to  be  reviewed  by  a  Bankruptcy  Taxing 
j  Master  of  the  High  Court." 

Held — that  this  rule  applies  merely  to  the 
costs  of  persons  employed  by  the  trustee  in 
bankruptcy,  and  has  no  application  to  per- 
sons litigating  with  him  outside  the  bank- 
ruptcy. 

Hunt  in  re,  Board  of  Trade  Ex  parte, 
[1  Q.  B.  287;  67  L.  J.  Q.  B.  247;  4  Mans 

315;  46  W.  R.  384— Wright,  J. 

138.  Costs  —  Set-off  —  Application  to  set 
aside    Bankruptcy    Notice — Petition — Set-off 


A 
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of    Costs.]— Costs    which    form    part    of    a 

petitioning  creditor's  debt  cannot  be  set  off 

against  costs  due  from  the  creditor  to  the 

debtor. 

Costs  payable  by  a  debtor  on  failing  to  set 
aside    a    bankruptcy    notice    can    be    set    off 
against   costs   due   to   him   on   the    ultimate 
dismissal  of  the  creditor's  petition. 
In  re  S.,  Ex  parte  Peak  Hill  Goldfield,  Ld., 

[1907]   2  K.  B.   896;   76  L.   J.   K.    B.   1144— 
— Bigham,  J. 

139.  Enforcing  AUendance  of  Witness  for 
rrivate  Examination— Bankruptcy  Act,  1883 
(46  &  47  Vict.  c.  52),  ss.  27,  U2-Ba7ikruptcy 
Rules,  1886  &  1890— Rules  62,  66,  71,  92- 
— Forms  149,  152,  164,  165.]— A  summons  to 
secure  a  witness's  attendance  under  sect.  27 
of  the  Bankruptcy  Act,  1883,  may  be  served 
by  registered  post. 

A  "  reasonable  sum "  for  conduct  money 
must  be  sent  at  the  same  time  iu  cash  or 
postal  orders. 

The  form  of  warrant  for  arrest  of  a  wit- 
ness should  be  altered  so  as  to  admit  of  his 
detention  in  prison  for  a  reasonable  time 
pending   the   examination. 

In    re    AVeinburg,     (1907)    96    L.     T.     790- 
[Bigham,  J. 

140.  Examination  of  Bankrupt  as  to 
Accounts  of  any  Matter  he  may  have  pre- 
viously fifircM.]— Upon  the  hearing  of  a 
motion  by  the  Official  Eeceiver,  as  trustee 
in  the  bankruptcy,  for  a  declaration  that  a 
certain  agreement  between  the  bankrupt 
and  the  respondent  was  void. 

Held— that  either  party  was  entitled  to  get 
from    the    bankrupt    any    account    he    has 
given  of  the  matter. 
In   re    Cunningham,    Ex    parte   The    Official 

[Receiver   v.   Cunningham,    (1899)   80   L.   T. 
503;  6  Manson,  199— Wright,  J. 

lil.  Examination  of  Bankrupt  —  Reopen- 
ing—Composition— Acceptance  after  Public 
Examination  concluded  — Bankruptcy  Acts, 
1883  (46  &  47  Vict.  c.  52),  ss.  23  (1),  104  (1) ; 
and  1890  (53  &  51  Vict.  c.  71),  s.  3.]— Where 
the  creditors  of  a  debtor,  who  has  been  ad- 
judged bankrupt  and  whose  public  examina- 
tion has  been  concluded,  accept  a  proposal 
for  a  composition  or  scheme  of  arrangement, 
the  Court  is  not  bound  to  reopen  the  public 
examination  of  the  bankrupt  before  ap- 
proving the  proposal.  The  Court  has  power 
to  reopen  the  examination  under  sect.  104, 
sub-s.  1,  of  the  Bankruptcy  Act,  1883,  but 
will  only  do  so  in  cases  where  there  appears 
to  be  good  reason  for  making  further  investi- 
gation into  the  bankrupt's  affairs. 
In  re  Hencke,  (1906)  22  T.  L.  U.  338- 
[Tvegistrar. 

142.  Examination  of  J'erson  in  a  I'laec 
"out  of  England"— Witness  Abroad— J uris- 
diction-Banruptcy  Act.  1883   (40  &  47  Vict. 


c.  52),  ss.  27,  1G8— Bankruptcy  Rules,  1886,  r. 
60.]— Although  the  words  "or  in  any  other 
place  out  of  England  "  in  sub-s.  0  of  sect.  27 
of  the  Bankruptcy  Act,  1883,  are  prima  facie 
wide  enough  to  include  a  place  not  within 
the  British  dominions,  yet  they  must  be 
construed  as  limited  to  places  within  the 
jurisdiction  of  the  British  Crown.  The 
Court  therefore  has  no  power  to  make  an 
order  appointing  a  special  examiner  for  the 
purpose  of  taking  the  examination  and  cross- 
examination  of  a  person  at  Zurich  in 
Switzerland.  Nor  can  it  be  made  in  the 
official  form  that  the  person  should  be  ex- 
amined if  he  think  fit  to  submit. 
In  re  Drucker  (No.  2),  Ex  parte  Basden, 
[1902]  2  K.  B.  210;  71  L.  J.  K.  B.  668;  50 
W.  R.  592;  86  L.  T.  692;  9  Manson,  241— 
Wright,   J. 

143.  Pledge  of  Share  Certificates  with 
Bankrupt — Disappearance  of  Pledgor — Power 
of  Sale  by  Trustee  in  B ankruptey— Direc- 
tions as  to  ^ducrf/sements.]— Where  certain 
share  certificates  had  been  pledged  with  a 
firm  which  afterwards  became  bankrupt, 
and  the  pledgor  had  disappeared  without  re- 
paying the  loan,  the  trustee  in  bankruptcy 
was  given  permission  to  sell  the  shares  after 
advertising  for  the  pledgor  as  directed  by 
the  Court. 

In  re  Harrison  and  Ingram,  Ex  parte  Whin- 

[ney,  (1906)  54  W.  E.  203;  14  Manson,  132— 

Bigham,  J. 

144.  Security  for  Costs— Applicant  resident 
Abroad— Discretion  of  Court.]— The  jurisdic- 
tion to  require  security  for  costs  from  an 
applicant  resident  abroad  will  only  be  exer- 
cised in  cases  where  there  is  good  reason  for 
so  doing. 

Ee  Pilling,  Ex  parte  Chapman,  (1906)  94  L.  T. 
[682-Bigham,  J. 

XV.  PRIORITIES. 

And  see  Companies,  3S7,  388. 

145.  Priorities  —  "  Actual  Expenses  In- 
curred in  Realising  Assets  "—"  Taxed  Costs 
of  Petitioning  Creditor  "—Ground  for  Vary- 
ing Priorities— Bankruptcy  Act,  1883  (46  & 
47' Vict.  c.  52),  s.  57— Bankruptcy  Rules,  1886, 
rr.  125,  183.]— By  Bankruptcy  Rule  125,  the 
assets  remaining  after  payment  of  the  actual 
expenses  incurred  in  realising  any  of  the 
assets  of  the  debtor  shall,  subject  to  any 
order  of  the  Court,  be  liable  to  the  follow- 
ing payments  in  the  following  order  :  —  (l) 
the  taxed  costs  of  the  petitioning  creditor; 
(2)  the  trustee's  necessary  disbursements 
other  than  the  actual  expenses  of  realisa- 
tion; (3)  the  costs  of  any  person  properly 
employed  by  the  trustee. 

Held— the  "actual  expenses"  of  realising 
the  assets  include  only  the  actual  costs  of  a 
sale,  and  not  the  costs  of  the  trustee's  soli- 
citor. 

The  "  taxed  costs  of  tlio  petitioning  credi- 
tor "  include  his  costs  of  a  rehearing  and 
of  appeals. 
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Held   also— that   under   the   circumstances 
there  was  no  ground  for  varying  the  order, 
and  preferring  the  trustee's  solicitor  to  the 
petitioning  creditor. 
In  RE  Bright,  Ex  parte  Wingfield  and  Blew, 

[1903]  1  K.  B.   735;  72  L.  J.  K.  B.  287;  10 
Manson,  31— Wright,  J. 

146.  Croirn  Bcht  —  Postmasicr  -  General  — 
lient  of  Telephone  TFire.]— N.  rented  from 
the  Postmaster-General  a  telephone  wire, 
and  the  agreement  provided  that  if  N.  be- 
came bankrupt  the  Postmaster-General 
might  determine  the  agreement  and  recover 
forthwith  as  liquidated  damages  a  sum 
equal  to  the  rent  from  the  date  of  such 
determination  to  the  date  on  which  the 
agreement  would  otherwise  have  expired. 
In  N.'s  bankruptcy. 

Held— that  the  Postmaster-General's  claim 
for  such  liquidated  damages  was  a  preferen- 
tial Crown  debt. 
In  re  Niblock,  [1907]  2  I.  E.  559-K.  B.  D. 

147.  General  Bond  to  Secure  Future  Ad- 
vances—Subsequent Bond— Date  of  Advances 
— Priority.]  — Upon  an  issue  as  to  a  preferen- 
tial claim  in  an  insolvency  liquidation, 

Held— that,  though  a  general  bond  given 
to  secure  future  advances  is  prior  in  date  of 
execution  and  of  registration  to  another 
bond,  preference  is  to  be  determined  by  the 
date  of  the  debts  and  not  of  the  securities, 
and  a  security  earlier  in  point  of  date,  but 
under  which  no  advance  has  been  made, 
must  give  place  to  one  later  in  point  of  date 
but  given  for  an  actual  advance  made  before 
an  advance  has  been  made  under  the  earlier 
security. 

Decision  of  the  Supreme  Court  of  the  Cape 
of    Good    Hope    (IG    Cape    Times    L.    K.    85) 
affirmed. 
The  Standard  Bank  of  South  Africa,  Ld.  v. 

[Heydenrych,  [1907]  A.  C.  336;  76  L.  J.  P.  C. 
73;  97  L.  T.  148;  23  T.  L.  E.  679-P.  C. 

148.  "Salary  of  Clerk  or  Servant"— Com- 
mission payable  to  Commercial  Traveller— 
I'refcrential  Payments  in  Bankruptcy  Act, 
1888  (51  &  52  Vict.  c.  62),  s.  1,  sub-s.  1  ({>).]— 
A  commercial  traveller  was  employed  at  a 
salary  of  £.2  per  week,  and  a  commission  by 
way  of  salary  of  3i  per  cent,  upon  all  busi- 
ness done  by  him.  At  the  date  of  his  em- 
ployer's bankruptcy  the  =£2  per  week  had 
been  paid  to  him  in  full,  but  a  sum  of  about 
.£25  was  due  for  commission  earned  within 
the  preceding  foLir  months. 

Held— that  the  commission  was  part  of  the 
"  salary '"  payable  in  respect  of  his  services 
within  sect.  1,  sub-s.  1  (b),  of  the  Pre- 
ferential Payments  in  Bankruptcy  Act, 
1888.  end  must  be  paid  in  priority  to  the 
ordinary  debts. 

Jji    «■   Klein,   Ex   parte   Goodwin,    (1906)   22 
rx.  L.  E.  664— Bigham,  J. 


149.  "Salary  of  Clerk  or  servant  "—Pre- 
ferential Payments  in  Bankruptcy  Acts,  1888 
CSl  &  52  Vict.  c.  62),  s.  1,  sub-s.  1  (b);  and 
1897  (60  &  61  Vict.  c.  19),  ss.  2,  3.]— The  duties 
of  the  secretary  of  a  particular  company 
were  to  attend  the  directors'  meetings,  at- 
tend to  the  correspondence  and  callers,  and 
keep  the  minute  book.  He  was  also  regis- 
trar to  another  company,  where  his  hours 
of  attendance  were  from  10  to  4.  He  accor- 
dingly employed  a  clerk  to  perform  his 
duties  as  secretary  of  the  first-mentioned 
company,  the  clerk's  hours  of  attendance 
being  from  10  to  5,  and  the  secretary  called 
at  the  office  and  remained  for  a  time  in  the 
middle  of  the  day,  and  he  attended  meetings 
of  directors  on  any  occasion  when  wanted. 

Held— that  he  was  not  a  "  clerk  or  ser- 
vant "  of  the  first-mentioned  company  with- 
in the  meaning  of  sect  1,  sub-s.  1  (b),  of 
the  Preferential  Payments  in  Bankruptcy 
Act,  1888,  as  he  did  not  himself  perforin  the 
services  for  the  company,  but  provided  a 
clerk  to  perform  the  services. 
Cairney   v.   Back,    [1906]     2    K.     B.     746;    75 

[L.  J.  K.  B.  1014;  22  T.  L.  E.  776;  96  L.  T. 
Ill;  14  ]\lanson,  58— Walton.  J. 

XVI.  PROOF  OF  DEBTS. 

150.  After  Scheme  Accepted-Objection  by 
Debtor— Befusal  of  Official  Receiver  to  inter- 
fere—Bankruptcy Bule  215.]— No  order 
allowing  a  debtor,  on  giving  such  an  in- 
demnity as  the  Court  should  think  fit,  to  be 
'^^rapowered  in  the  name  of  the  Official 
Receiver  to  reject  certain  proofs  and  to  take 
such  other  proceedings  as  might  be  neces- 
sary to  expunge  or  reduce  additional  proofs, 
after  a  scheme  has  been  accepted,  can  be 
made.  The  proper  course  is  for  the  debtor 
to  apply  by  motion  against  such  creditors 
to  expunge  their  proofs. 

Ee  Calvert,  Ex  parte  The  Debtor,   (1899)  80 
[L.  T.  208;  6  Manson,  209-Wright,  J. 

See  also  No.  154. 

151.  Amendment— Omission  to  value  Secu- 
rity—Inadvertence—Bankruptcy Act,  1883 
(46  &  47  Vict.  c.  52j,  schedule  1,  r.  10.]— A 
secured  creditor  of  a  bankrupt  stated  in  his 
proof  that  he  had  a  security  for  his  debt, 
but,  acting  on  wrong  information  that  he 
had  received,  he  stated  that  his  security 
was  worthless. 

Held— by  Smith  and  Chitty,  L.J  J.  (Collins, 
L.J.,  doubting)— that  there  had  not  been  on 
the  part  of  the  creditor  an  "  omission  to 
value  his  security "  within  rule  10  of 
schedule  1  of  the  Bankruptcy  Act,  1883. 

Held,  also — by  Smith,  Chitty,  and  Collins, 
L.JJ. — that,  whether  or  not  there  had  been 
an  "omission  to  value,"  it  had  not  arisen 
from  "  inadvertence  "  within  the  rule. 
Ee  Piers,  Ex  parte  Piers,  [1898]  1  Q.  B.  627; 

[67  L.  J.  Q.  B.  519;  78  L.  T.  314;  5  Manson, 
97;  14  T.  L.  E.  300;  46  W.  E,  475-C.  A, 
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152.  Amendment— Omission  to  Value  Secu- 
rity—Inadvertence— Bankruptcy  Act,  1883 
1,46  &  47  Vict.  c.  52),  Seh.  I.,  r.  10,  Seh.  II., 
rr.  13,  14.]— In  a  shareholder's  bankruptcy 
a  company  presented  a  proof,  which  was 
accepted,  for  unpaid  calls,  and  stated 
therein  that  they  held  no  security. 

Subsequently  the  company  altered  its 
articles  so  as  to  give  it  a  lien  for  these  calls 
on  fully-paid  shares,  a  number  of  which  the 
bankrupt's  trustee  still  held. 

Held— that  the  company  had  not  omitted 
to  value  their  security  through  any  "  inad- 
vertence," and  could  not  be  allowed  to 
amend  their  proof,  but  had  surrendered 
their  security  to  the  trustees. 
In   re    Rowe,    Ex    parte    West    Coast    Gold 

[Fields,     Ld.,     [1904]     2     K.     B.     489;     73 

L.   J.   K.   B.  852;   52  W.   R.   608;   91  L.   T. 
101;  11  Manson,  272— Bigham,  J. 

153.  Application  to  expunge — Claim,  by  the 
Crou^n  to  Dividends  on  the  Proof  of  an 
extinct  Corporation — Bona  Vacantia — Bank- 
ruptcy Act,  1883  (46  &  47  Vict.  c.  52),  Sched. 
11.,  rr.  23,  25.] — A  corporation  was  admitted 
to  proof  in  a  bankruptcy,  and  subsequently 
became  extinct,  having  been  dissolved  by 
order  of  the  Court  xinder  the  Companies 
Acts.  Some  years  after  such  dissolution  a 
fund  became  available  for  the  payment  of 
further  dividends  in  bankruptcy. 

Held— that  the  dividends  due  to  such  cor- 
poration in  respect  of  its  proof  passed  to  the 
Crown  as  bona  vacantia. 
In    re    Higginson   and   Dean,   Ex    parte  The 
[Attorney-General,   [1899]   1   Q.   B.   325;   G8 
L.  J.  Q.  B.  198 ;  47  W.  R.  285 ;  79  L.  T.  673 ; 
15  T.  L.  R.  135;  5  Manson,  289— Div.  Ct. 

154.  Application  to  expunge— Service  of 
Notice  of  Motion — Creditors  out  of  Jurisdic- 
tion.']—An  order  Avas  made  allowing  the 
bankrupt  to  apply  by  motion  against  certain 
creditors  to  e.xpunge  their  proofs.  Leave 
granted  to  serve  the  creditors  in  Edinburgh 
by  registered  post,  and  to  serve  the  solicitors 
in  London  who  lodged  the  proofs  of  those 
in  Western  Australia. 

In   re   Calvert,   Ex   parte   Calvert,    [1899]   80 
[L.   T.  499;  6  Manson,  216— AVright,  J. 
Sec  also  No.  150. 

155.  Assignment  of  Debt— Placing  Proof 
\>y  Assignee  of  Debt  on  File— Practice— Bank- 
ruptcy Act,  1883  (46  &  47  Vict.  c.  52),  ss.  58, 
63.]- Where  there  has  been  an  assignment  of 
a  debt  for  which  a  proof  has  been  filed  in 
bankruptcy,  the  practice  in  future  will  be 
for  the  assignee,  after  the  Official  Receiver 
or  trustee  has  examined  into  the  validity  of 
the  assignment  and  satisfied  himself  upon 
that  point,  to  apply  to  the  Court  to  give 
leave  to  the  Official  Receiver  or  trustee  to 
place  a  proof  by  the  assignee  on  the  file  in 
substitution  for  the  proof  of  the  assignor. 
I.V  RP  Tuff,  [1902]  51  W.  R.  80;  18  T.  L.  R. 

[819-Div.   Ct.  1 


156.  Ajithor  and  Publishci — Copyright 
Sold  to  Publisher  on  Royalties— Publisher 
Bankrupt — Trustee  Carrying  on  Business — 
.Author's  Claim  to  Royalties.']- A  publisher 
agreed  with  an  author  to  purchase  from  him 
the  copyright  in  a  book,  and  to  pay  him 
certain  royalties  upon  the  sale  of  the  book. 
The  publisher  having  become  bankrupt,  the 
trustee  in  bankruptcy  continued  to  carry 
on  the  business  and  sold  copies  of  the  book. 
The  author  claimed  that  the  trustee  was 
bound  to  pay  him  the  royalties  upon  the 
sale  of  the  book. 

Held — that  the  author  was  not  entitled  to 
the  royalties  in  full,   but  could  only   claim 
in  respect  of  damages  for  breach  of  contract 
to  pay  the  royalties. 
In    re    Grant    Richards,  Ex  parte  Warwick 

[Deeping,  [1907]  2  K.  B.  33;  76  L.  J.  K.  B. 

643;    96   L.    T.    712;    23    T.    L.    R.    388;     14 
Manson,  88— Bigham,  J. 

157.  Bankrupt  Trustee— Unauthorised  In- 
vestmcnt-NciD  Trustees  Realising  some 
"  Salvage  "—Right  to  Prove  for  Whole 
Amount  of  Invested  Moneys — Valuatio7i  of 
••  Salvage"— Bankruptcy  Act,  1883  (46  &  47 
Vict.  c.  52),  s.  168,  and  Sched.  II.  rr.  9—16] 
—A  bankrupt  trustee  was  found  to  have  in- 
vested trust  funds  to  the  amount  of  <£5,500 
upon  unauthorised  security,  viz.,  a  contri- 
butory mortgage.  The  mortgagor  having 
commenced  an  action  to  set  aside  the  mort- 
gage on  the  ground  of  fraud,  the  newly-ap- 
pointed trustees,  without  consulting  the 
trustee  in  bankruptcy,  compromised  the  ac- 
tion on  the  terms  of  their  receiving  .£500, 
and  a  further  sum  of  .£1,500  in  certain 
events.  They  claimed  nevertheless  to  prove 
against  the  bankrupt's  estate  for  the  whole 
^5,500. 

Held— that  the  new  trustees  had  adopted 
the  unauthorised  investment ;  and  that  they 
must  assess  the  value  of  their  compromise, 
and  only  prove  for  the  difference  between 
that  sum  and  ,£5,500,  as  being  the  measure 
of  damages  sustained  by  reason  of  the  im- 
proper  investment. 

In  re  Salmon  ((1889)  42  C.  D.  351;  38  W.  R. 
150;  62  L.  T.  270)  approved. 
In  re  Lake,  Ex  parte  Howe  Trustees,  [1903]  1 

[K.  B.  439;  72  L.  J.   K.  B.  213;  51   W.   R. 
496;  88  L.  T.  31-Wright,  J. 

158.  Bills  of  Exchange— Secured  Creditors 
—Consolidation  of  Debts  and  Securities^ 
Bills  of  Exchange  Act.  1882  (45  &  46  Vict.  c. 
61),  .«.  55.]— The  holder  of  four  dishonoured 
bills  of  exchange  sent  in  a  proof,  in  tlie 
liquidation  of  the  estate  of  a  firm  which  had 
indorsed  each  bill,  for  the  aggregate  amount 
of  the  four  bills  with  noting  expenses.  Tlie 
ti-usteo  in  the  liquidation  had  different 
rights  of  indemnity  in  respect  of  the  fotir 
bills.  In  respect  of  two  of  the  bills  the 
holder  liad  received  more  than  20s.  in  the 
pound  upon  his  proofs  against  the  various 
parties  to  the  said  bills,  Imt  the  total 
amount    received    bv    him    was    considerably 
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less  than  the  aggregate  amount  claimed  in 

respect  of  the  four  bills. 

Held  (affirming  Ivomer.  J.  ([1898]  2  Ch. 
413;  67  L.  J.  Ch.  534;  46  W.  E.  627;  5  Man- 
son,  216) )— that  the  holder  could  not  be  al- 
lowed to  retain  the  surplus  beyond  the 
amount  due  on  either  of  the  two  overpaid 
bills,  and  attribute  it  to  payment  of  the 
amounts  due  on  the  other  bills. 
In  re  Morris;  James  v.  London  and  County 

[Banking  Co.,  [1899]  1  Ch.  485;  68  L.  J.  Ch. 

299;  47  W.  K.  324;  80  L.  T.  37;  G  Manson, 
178-C.A. 

159.  Contract  to  take  Shares  in  a  Company 
—Disclaimer  by  Trustee  in  Bankruptcy- 
Proof  by  Liquidator  of  Company— Measure 
of  Damages.]— R.  agreed  to  sell  to  a  com- 
pany certain  properties,  and  to  subscribe 
and  pay  for  in  cash  so  much  of  the  share 
capital  of  the  company  as  should  not  be 
taken  up  by  the  public.  N.  became  bailee 
under  the  contract  to  take  up  and  pay  for 
certain  preference  and  ordinary  shares.  H. 
became  bankrupt,  and  his  trustee  disclaimed 
the  contract.  The  company  went  into  liqui- 
dation, and  the  liquidator  proved  against 
H.'s  estate  for  damages  for  breach  of  the 
contract.  The  trustee  admitted  the  proof 
for  the  difference  between  the  then  estimated 
assets  and  liabilities  of  the  company. 

Held— that    the   trustee    had    gone   on   the 

right  principle,  since  after  the  disclaimer  of 

the  contract  only  damages  remained. 

In  re  Hooley,  Ex  parte  United  Ordnance  and 

[Engineering    Co.,    [1899]    2    Q.    B.    579;  68 

L.  J.  Q.  B.  993;  6  Manson,  404- Wright,  J. 

160.  Damages  against  Co-respondent  in 
Divorce  Court  —  Bankruptcy  of  Co-respon- 
dent—Provable Debt— Matrimonial  Causes 
Act,  1857  (20  &  21  Vict.  c.  85),  s.  33-Barjfc- 
ruptcy  Act,  1890  (53  &  54  Vict.  c.  71),  s.  10.]— 
Damages  awarded  to  a  petitioner  in  a  di- 
vorce suit  constitute  a  debt  provable  in  the 
bankruptcy  of  the  co-respondent,  although 
no  order  directing  the  damages  to  be  paid 
to  the  petitioner  has  been  made  at  the 
date  of  the  receiving  order,  but  such  dam- 
ages will  not  support  a  bankruptcy  petition. 

Wood  v.  Tl^ood  and  Stanger  ((1868),  L.R.  1 
P.  &  D.  467;  37  L.  J.  Mat.  Cas.  25;  16  W.  E. 
568;  18  L.  T.   (n.s.)  110)  followed. 
In  re  O'Gorman,  Ex  parte  Bale,  [1899]  2  Q.B. 

[62;  68  L.  J.  Q.  B.  650;  47  W.  R.  543;  80 
L.  T.  501 ;  6  Manson,  204-Wright,  J. 

161.  Damages  for  Breach  of  Contract- 
Damages  in  Tort— Bankruptcy  Act,  1883  (46  & 
47  Vict.  c.  52),  s.  37.]— S.  stored  goods,  a 
quantity  of  household  furniture,  with  the 
bankrupt  H.,  and  then  borrowed  ,£20  from 
him.  H.  subsequently  sold  the  goods.  S. 
brought  an  action  against  H.,  alleging 
breach  of  contract  and  claiming  only  for 
detinue  and  conversion,  but  making  no 
claim  for  damages  for  breach  of  contract.    S. 


obtained  judgment  for  JE300  and  costs  against 
H.  on  12th  March,  1901.  On  30th  January. 
1902,  a  receiving  order  was  made,  and  this 
was  followed  by  an  order  of  adjudication  on 
18th  February. 

Held— that  S.  ought  to  be  allowed  to  prove 
in  the  bankruptcy  of  H.  for  damages  for 
breach  of  contract  if  she  abandoned  the 
judgment  in  the  action,  and  gave  an  under- 
taking to  stay  all  further  proceedings  under 
it ;  and  that  the  trustee  in  bankruptcy  would 
have  a  lien  on  any  dividends  declared  on  that 
proof  for  his  costs. 

Decision  of  Wright,  J.  ((1902)  86  L.  T.  504), 
reversed. 

In  re  Hopkins,  Ex  parte  De  Stedingk,  (1902) 
[86  L.  T.  676-C.  A. 

162.  Debt  —  Gaming  Transaction  —  New 
Consideration.1— An  action  was  brought 
against  the  debtor  to  recover  £800  in  respect 
of  betting  transactions.  The  debtor  pleaded 
the  Gaming  Act,  and  the  action  was  dis- 
missed. The  plaintiff  in  that  action  then 
wrote  to  the  committee  of  a  club  of  which 
he  and  the  debtor  were  members,  complain- 
ing of  the  debtor's  conduct,  and  the  latter 
was  not  re-elected  a  member.  Subsequently 
it  was  arranged  that  the  debtor  should  pay 
the  plaintiff  ,£100,  and  give  him  three  bills 
for  c£100  each  in  consideration  of  his  with- 
drawing his  letter  to  the  club.  A  receiving 
order  having  been  made  against  the  debtor. 

Held— that  the  consideration  for  the  bills 
was  the  withdrawal  of  the  letter,  and  not  the 
gambling   debt,    and    that   the   plaintiff   was 
entitled  to  prove  in  respect  thereof. 
In  re  Browne,  Ex  parte  Martingell,   [1904] 

[1  K.  B.  139;  73  L.  J.  K.  B.  446;  52  W.  E. 

384;    90    L.    T.    291;    20    T.    L.    E.    289;    11 
Manson,  148— Buckley,  J. 

163.  Debt-Interest  on— Rate  o/.]-The  old 
rate  of  interest  on  debts  has  not  been 
altered.  Four  per  cent,  has  always  been 
the  rate  on  a  judgment  debt,  and  the  same 
rate  is  allowable  on  a  debt  arising  out  of  a 
claim  by  co-surety. 

In  re  Hunt;  Harvey's  Claim,  (1902)  2  Ch.  318, 

[n;     86     L.     T.     504-Mathew,     L.J.,     in 

Lunacy  Chambers. 

164.  Husband  and  Wife — Wife  Surety  for 
Husband — Payment  of  Debt  by  Wife — Right 
of  Exoneration — Money  Lent  for  the  Pur- 
pose of  any  Trade  or  Business — .issets— 
Onus  of  Proof — Married  Women's  Property 
Act,  1882  (45  &  46  Vict.  c.  75),  s.  3.]— A  hus- 
band applied  to  his  wife  to  allow  the  title 
deeds  of  her  separate  real  estate  to  be  de- 
posited with  his  bankers  as  security  for  a 
loan  to  be  made  to  him,  and  ,£1,100  was 
advanced  to  him  by  the  bankers  on  that 
security.  Subsequently  she  raised  a  sum  of 
oei,800  on  a  mortgage  of  the  property.  As 
regards  the  i;l,100  she,  out  of  the  ^1,800,  the 
proceeds  of  the  mortgage,  paid  off  the  bank. 
As   regards   the   balance   of   the   .£1,800,   she 
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money  to  her  husband,  but  not  for  the  pur- 
poses of  the  business  carried  on  by  him, 
she  was  entitled  to  prove  in  competition 
with  his  other  creditors. 

Ee  Clark,  Ex  parte  Schulze,   [1898]  2  Q.  B. 

[330;  G7  L.  J.   Q.   B.   759;   78  L.  T.   735;  5 

Manson,   201;   14   T.   L.   R.   462;   46   W.   R. 

678-C.  A. 

168.  Moneylenders  Act,  1900  —  Belief  to 
Debtor— Construction— "  Harsh  and  Uncon- 
scionable "—Judgment  not  Conclusive— 63  & 
64  Vict.  c.  51,  s.  1.]— The  Moneylenders  Act, 
1900,  was  not  intended  to  be  merely  declara- 
tory of  the  existing  law.  It  enables  a  Court 
to  reopen  a  transaction  on  the  ground  of 
excessive  interest  or  charges,  if  the  transac- 
tion is  "  harsh  and  unconscionable,  or  is 
otherwise  such  that  a  Court  of  Equity  would 
give  relief." 

Upon  the  true  construction  of  these  words 
it  is  not  necessary  that  the  transaction 
should  be  of  such  a  nature  that  a  Court  of 
I  Equity  would  give  relief  :  it  is  sufficient,  if 
it  be  "  harsh  and  unconscionable,"  these 
!  words  not  being  limited  in  any  way  by  the 
succeeding  clause. 

The  Bankruptcy  Court  can  give  relief 
under  sect.  1  (3),  even  though  the  debtor  has 
allowed  judgment  to  go  against  him  without 
asking  for  relief  in  the  action. 

Wilton  V.  Osborn  ([1901]  1  K.  B.  110;  70 
L.  J.  K.  B.  507;  84  L.  T.  694;  17  T.  L.  R. 
431— Ridley,  J.)  overruled. 

Spe  Money,  15. 

In  re  a  Debtor,  Ex  parte  The  Debtor,  [1903] 

[1  K.  B.  705;  72  L.  J.  K.  B.  382:  51  W.  R. 

370;    88    L.    T.    401;    19    T.    L.    R.    288;    10 

Manson,  130— C.  A. 

169.  Notice  of  Bejeclion  of  Proof—Service 
at  Last  Knouin  Place  of  Address— Bank- 
ruptcy Act,  1883  (46  &  47  Vict.  c.  52),  s.  142.] 
—Where  a  trustee  knows  that  a  creditor 
whose  proof  he  desires  to  reject  has  gone 
abroad,  but  does  not  know  of  his  address 
abroad,  he  may  send  notice  of  rejection  of 
proof  by  post  to  the  last  known  address  of 
the  creditor  in  England. 
Re  Follick,   (1907)  52  Sol.  Jo.  13- 

[Phillimore,  J. 

170.  Bent  —  Disclaimer  —  Lease  —  Appor- 
tionment.I—Vpon  the  disclaimer  by  the 
assignees  of  a  bankrupt  of  his  interest  in  a 
lease,  the  lessor  is  entitled  to  prove  in  the 
bankruptcy  for  an  apportioned  part  of  the 
rent  which  has  accrued  due  between  the  last 
gale  day  and  the  date  of  adjudication. 
In  re  Leeks,  [1902]  2  Ir.  R.  339-C.  A. 

171.  T!eputcd  Otcne'ship-Loss  of  Goods 
—  Claim  hti  Bral  Owner  to  Prove— Bank- 
niptcy  Act,  1883  (46  i  47  Vict.  c.  52),  s.  37; 
S-.  44,  sub-s.  2  (iii.)].— Where  goods  are  in  the 
p;>ssession  of  a  bankrupt  at  the  commence- 
mont  of  his  bankruptcy  with  the  consent  of 

Held— that  this  section  docs  not  apply  to  '  the  true  owner  under  sucli  circumstances 
all  loans  whatsoever  by  a  wife  to  her  I  tliat  they  pass  to  the  trustee  in  bankruptcy 
husband,  and,  therefore,  where  a  wife  lent  1  as   property   divisible   among   the  creditors 
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received  i-'lUO  tn^reof  herself.  The  remain- 
ing i'OOO  came  to  the  hands  of  the  husband 
without  the  wife  being  made  aware  that  it 
was  to  be  used  for  the  purpose  of  his  busi- 
ness. After  the  husband's  death  an  order 
was  made  to  administer  his  estate  in  bank- 
ruptcy. 

Held— that  (1)  as  regards  the  ^61,100  the 
wife  stood  in  the  position  of  a  surety  or 
ciuasi  surety  to  the  bankers  for  her  hus- 
band's debt;  (2)  on  the  payment  off  of  the 
^1,000  she  had  a  right  to  be  treated  as  hav- 
ing the  bank's  security,  and  a  right  to  prove 
for  the  same  and  interest  against  her  hus- 
band's estate;  (3)  as  to  the  -£600,  there  was 
no  prima  facie  case  that  it  was  wanted  for 
the  purpose  of  her  husband's  business,  and 
she  was  not  bound  to  prove  that  it  was  not 
so  advanced ;  she  could,  therefore,  also  prove 
for  the  .£600,  as  sect.  3  of  the  Married 
Women's  Property  Act,  1882,  did  not  apply. 

7m  re   Genese    ((1885)   16  Q.   B.   D.   700;   55  j 

L.  J.  Q.  B.  118;  34  W.  E.  79;  2  Morr.  283— 

Cave,  J.)  explained.  ! 

In  re  Cronmtre,  Ex  parte  Cronjiire,  [1901]  1 

[Q.  B.  480;  70  L.  J.  K.  B.  310;  84  L.  T. 

342;  8  Manson,  140— C.  A. 

165.  Income  Tax— Inland  Bevenue—In- 
quirij  by  Court  of  Bankruptcy  into  Assess- 
ment—Income Tax  Act,  1842  (5  &  6  Vict.  c. 
35),  ss.  52,  111,  113,  118.]— The  Court  of  Bank- 
ruptcy has  no  power  to  inquire  into  the 
validity  of  an  assessment  by  Commissioners 
of  Income  Tax. 
In  re  Calvert,  Ex  parte  Calvert,    (No.  3), 

[1899]  2  Q.  B.  145;  68  L.  J.  Q.  B.  761;  47 

W.  R.  523;  80  L.  T.  504;  6  Manson,  256— 

Weight,  J. 

166.  Loan  — Bealization  of  Securities.- 
The  appellants  lent  money  on  securities  to  a 
firm  which  subsequently  failed.  Hating 
realized  the  securities,  they  nevertheless 
sought  to  recover  judgment  for  the  whole 
indebtedness,  so  that  they  might  obtain  a 
larger  dividend  in  the  bankruptcy. 

Held— that  they  could  not  do  so. 
Molson's  Bank  v.  Cooper  and  Smith,  (1898)  14 
[  T.  L.  R.  276-P.  C. 

167.  Loan  by  Wife  to  Husband— "  For  the 
purpose  of  any  trade  or  business  carried 
on  by  him  or  otherwise  "—Proof  of  Debt- 
Married  Women's  Property  Act,  1882  (45  & 
46  Vict.  c.  75),  s.  3.]-By  sect.  3  of  the 
Married  Women's  Property  Act,  1882,  "any 
money  or  other  estate  of  the  wife  lent  or 
intrusted  by  her  to  her  husband  for  the  pur- 
pose of  any  trade  or  business  carried  on 
by  him  or  otherwise "  is  to  be  treated  as 
assets  of  the  husband's  estate  in  case  of  his 
bankruptcy,  and  her  claims  are  to  be  post- 
poned to  all  those  of  his  other  creditors. 
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under  the  doctrine  of  "  reputed  ownership," 
the  true  owner  is  entitled  to  prove  against 
the  estate  of  the  bankrupt  in  respect  of  the 
loss  of  the  goods  caused  thereby. 

Decision  of  Bigham,  J.  ([1907]  1  K.  B.  397; 
76  L.  J.  K.  B.  319;  96  L.  T.  124;  23  T.  L.  K. 
256;  14  Manson,  17)  reversed. 
In    re    Button,   Ex   parte   Haviside,    [1907]    2 

[K.  B.  180;  76  L.  J.  K.  B.  833;  97  L.  T.  71; 
23  T.  L.  E.  422;  14  Manson,  180-C.  A. 

172.  Secured  Creditor  —  T)cht  Secured  by 
Mortgage— Bills  given  by  way  of  Collateral 
Security— Proof  of  Debt— Scheduling  Bills— 
Bankruptcy  BuUs,  1886-1890,  r.  219,  Form 
72.]— A  creditor,  whose  debt  is  secured  by  a 
mortgage  on  his  debtor's  property  and  to 
whom  bills  of  exchange  have  been  given  by 
way  of  collateral  security,  must,  when  he 
seeks  to  prove  his  debtor's  bankruptcy  or  the 
covenant  for  payment  contained  in  the  mort- 
gage deed,  specify  in  his  proof  particulars 
of  such  bills,  these  being  securities  within 
Form  72  of  the  Bankruptcy  Rules  1886-1890. 
In  re  Euthen,  Ex  parte  Kidd  [1898],  5  Manson, 

[227-Wright,  J. 

173.  Secured  Creditor— Fluctuating  Value 
of  Securities— Proof  for  purpose  of  Voting 
on  Composition  only — Motion  to  get  rid  of 
Proof— Conditional  withdrawal — Leave  in 
amend  Proof— Bankruptcy  Act,  1883  (46  &  47 
Vict.  c.  52),  Sched.  II.,  r.  13.]— A  company 
applied  for  leave  to  withdraw  their  amended 
proof  made  for  the  purposes  of  voting  on  a 
proposed  composition  only,  on  the  ground 
that  the  liability  of  the  debtor  had  been 
largely  reduced  in  consequence  of  certain 
obligations  under  the  contracts  between 
them  having  run  off,  and  that  their  secu- 
rities had  greatly  increased  in  value.  The 
company  were  not  willing  absolutely  and 
finally  to  abandon  their  proof.  There  was  a  I 
motion  pending  to  get  rid  of  their  proof. 

Held— that  a  conditional  withdrawal  of 
the  proof,  as  distinguished  from  an  abso- 
lute withdrawal  of  it,  ought  not  to  be 
allowed,  whilst  there  was  a  motion  pending 
to  get  rid  of  the  proof,  but  leave  might  be 
given  to  the  company  to  amend  their  proof. 
In    re    Clark,    Ex    parte    Buenos    Ayres    and 

[Eacific  Eailway  Co.,   [1901]  1   Q.   B.   655; 

70  L.  J.  Q.  B.  259;  49  W.  E.  528;  84  L.  T. 
208;   8  Manson,  136— Wright,   J. 

174.  Secured  Creditor— Mortgages— Misre- 
presentation  by  Mortgagor  that  Property 
Mortgaged  was  his  Wife's — Bankruptcy  Act, 
1883  (46  &  47  Vict.  c.  52,  ss.  39,  168;  Sched. 
II.,  r.  9.] — As  security  for  an  advance,  C. 
represented  to  the  intending  mortgagees 
that  the  Yacht  tavern  belonged  to  his  wife 
as  her  separate  property.  The  Yacht  tavern 
Avas  mortgaged  to  secure  the  advance,  C. 
joining  in  the  mortgage  deed.  C.  became 
l)ankrupt,  and  his  trustee  in  bankruptcy  ob- 
tained an  order  declaring  that  C.'s  wife  was 


trustee  or  nominee  for  the  bankrupt,  and 
that  the  Yacht  tavern  formed  part  of  the 
bankrupt's  estate.  The  mortgagees  claimed 
a  dividend  upon  the  whole  of  their  debt 
without  giving  credit  for  the  amount 
realised  by  the  sale  of  the  Yacht  tavern. 

Held — the  mortgagees  conceded  the  whole 
point  when  they  claimed  to  be  secured 
creditors,  and  that  they  could  only  prove  for 
the  balance  of  their  debt  after  deducting  the 
net  amount  realised  by  the  sale  of  the 
security. 

In  re  Collie,  Ex  parte  Manchester  and 
County  Bank  ((1876)  3  Ch.  D.  481;  45  L.  J. 
Bank.  149;  24  W.  E.  1035;  35  L.  T.  (n.s.)  23— 
C.  A.) 

In  re  Cooksev,  Ex  parte  I'ortal  &  Co.,  (1901) 
[83  L.  T.  435-Wright,  J. 

175.  Secured  Creditor  —  Sequestration 
Order— Effect  of— Administration  Action-- 
Defendant  Ordered  to  Pay  into  Court  a 
Debt  due  from  him  to  the  Estate— Non-com- 
pliance—Sequestration —  Payment  of  Pro- 
ceeds into  Court  to  "Account  of  Seques- 
trators"—Bankruptcy  of  Defendant— Title 
of  Trustee  to  Sum  in  Court — Jurisdiction  of 
Bankruptcy  Court  —  Secured  Creditors  — 
Bankruptcy  .Act,  1883  (46  &  47  Vict.  c.  52),  ss. 
9,  45.] — The  effect  of  a  sequestration  is  not 
to  convert  the  property  seized  into  the  pro- 
perty of  the  creditor. 

Nor  does  the  mere  seizure  give  the 
creditor  a  charge  on  the  property  seized  so 
as  to  make  him  a  "  secured  creditor  "  within 
the  meaning  of  the  Bankruptcy  Act. 

An  executor,  who  at  the  date  of  the  death 
of  his  testatrix  was  indebted  to  her,  was 
made  defendant  to  an  action  in  the  Chan- 
cery Division  brought  by  his  co-executors 
for  the  administration  of  her  estate.  An 
order  was  made  that  the  defendant  should 
pay  into  Court  to  the  credit  of  the  action 
the  amount  which  had  been  found  due  from 
him.  He  failed  to  obey  the  order,  and  on 
the  application  of  the  plaintiffs  a  writ  of 
sequestration  was  issued  against  him,  and 
his  bankers  were  ordered  to  pay  into  Court 
to  the  credit  of  the  action,  "  the  seques- 
trators' account,"  the  balance  standing  in 
their  books  to  his  credit.  This  payment  was 
accordingly  made  on  August  6th,  and  the 
same  day  a  receiving  order  in  bankruptcy 
was  made  against  the  defendant  upon  a 
creditor's  petition  presented  on  the  previous 
July  13th.  He  Avas  afterwards  adjudicated 
a  bankrupt. 

Held— that  the  plaintiffs  in  the  adminis- 
tration action  were  not  secured  creditors, 
and  that  the  trustee  in  bankruptcy  was  en- 
titled to  the  money  in  Court;  and  that 
although  the  administration  was  proceeding 
in  the  Chancery  Division  the  Bankruptcy 
Court  could  order  payment  out  to  the 
trustee. 

Semble — the  position  would  have  been 
otherwise  if  the  money  had  been  ordered  to 
be  paid  to  the  "general  credit  of  the 
action." 
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In  re  Hastbujs   ([1892]  01  L.  J.  Q.  B.  G54;  ' 

67  L.  T.  234;  9  Morr.  234— Div.  Ct.)  followed. 
Decision  of  Wright,  J.    (51  W.  E.  432;  88 

L.  T.  476)  affirmed. 

In  re  H.  E.  Pollard,  Ex  parte  S.  R.  Pollard, 

[:(1903)  2  K.  B.  41;  72  L.  J.  K.  B.  509;  51 

W.   K.   483;   88  L.   T.   652;   10  Manson,   152 

— C.  A. 

176.  Secured  Creditor — Subsequent  increase 
in  \'alue  of  Security — Amending  Proof — 
"At  any  time"— Bankruptcy  Act,  1883  (46 
&  47  Vict.  c.  52),  Sch.  II.  r.  13.]-M.,  a 
secured  creditor  of  a  bankrupt,  valued  his 
security  at  one-half  of  his  debt,  and  his 
proof  for  the  balance  was  admitted.  The 
bankrupt  had  lodged  a  scheme  for  the  pay- 
ment of  10s.  in  the  £  to  his  unsecured  credi- 
tors, and  alleged  that  M.  was  fully  secured. 
The  other  creditors  had  accepted  the 
scheme,  but  it  fell  through  because  M.  re- 
fused to  withdraw  his  proof,  and  the  estate 
only  paid  Is.  in  the  £. 

Eight  years  later  M.'s  security  increased 
greatly  in  value  owing  to  the  death  of  a 
woman  entitled  to  a  jointure,  and  M.  ap- 
plied for  leave  to  revalue  his  security  and 
to  admit  himself  fully  secured. 

Held— that  he  had  acted  in  good  faith  and 
must  be  allowed  to  amend  on  repaying  the 
dividend  of  Is.  in  the  £  received  by  him  on 
his  proof,  together  with  interest  at  4  per 
cent,  and  the  costs  of  the  application. 
In    re    Fanshawe,  Ex    parte    Le    Marchant, 

[1905J    1    K.    B.    170;  74   L.    J.    K.    B.    153; 

53  W.  R.  222;  92  L.  T.  32;  12  Manson,  7- 
Bigham,  J. 

177.  Solicitor's  Bill  of  Costs  —  Amount 
agreed  hy  Client— Account  Stated— Payment 
-Power  of  Trustee  to  Reopen— Solicitors 
Act,  1843  (6  &  7  Vict.  c.  73),  ss.  37,  41-Bank- 
ruptcy  Act,  1883  (46  &  47  Vict.  c.  52),  Sched. 
II.,  r.  22.] — On  four  occasions  a  solicitor 
rendered  to  his  client  draft  bills  of  costs  and 
a  cash  account,  and  on  each  occasion  in  the 
result  a  sum  was  stated  to  be  due  to  the 
solicitor  for  costs,  and  the  client  wrote  at 
tlie  foot  of  the  account,  "  I  agree  this  ac- 
count." On  each  occasion  tiie  amount 
stated  to  be  due  to  the  solicitor  was  carried 
forward  into  the  next  account.  On  the 
third  occasion  the  client  executed  a  mort- 
gage of  substantially  the  whole  of  his  pro- 
perty in  favour  of  the  solicitor,  whereby  he 
covenanted  to  pay  to  the  solicitor  the  amount 
due  upon  the  account  stated  and  that  might 
become  due  in  the  future  for  business  tran- 
sacted. The  client  having  become  bankrupt 
(more  than  a  year  after  the  mortgage),  the 
solicitor  sent  in  a  proof  for  the  amount 
stated  as  being  due  to  him  on  the  last  ac- 
count. The  trustee  required  the  solicitor  to 
supply  him  with  particulars  as  to  the  dates 
and  items  of  the  agreed  sums  for  costs  men- 
tioned in  the  accounts,  which  the  solicitor 
refused  to  do.  The  trustee  thereupop  re- 
jected the  proof. 


Held— that,  though  as  between  the  client 
and  the  solicitor  the  delivery  of  a  signed  bill 
might  have  been  w^aived  and  the  accounts 
stated  might  have  amounted  to  payment, 
and  (there  being  no  special  circumstances) 
the  client  could  not  have  demanded  delivery 
of  a  signed  bill  for  the  purposes  of  taxation, 
yet  the  trustee,  on  behalf  of  the  creditors, 
was  entitled  to  go  behind  the  accounts,  and 
to  require  satisfactory  evidence  that  the 
debt  on  which  the  proof  was  founded  was 
a  real  debt  and  that,  until  the  solicitor  com- 
plied with  that  requirement,  the  proof  was 
properly  rejected. 

In  re' Turner  (or  Boyle)  ((1854)  24L.  J.  Ch. 
71 ;  5  D.  M.  &  G.  540)  discussed  and  ex- 
plained. 

Decision  of  Bigham,  J.  ([1907]  1  K.  B.  155; 
76  L.  J.  K.  B.  142;  95  L.  T.  840;  23  T.  L.  R. 
97;  14  Manson,  11)  affirmed. 

In  re  Van  Laun,  Ex  parte  Chatterton,  [1907] 
[2  K.  B.  23;  76  L.  J.  K.  B.  644;  97  L.  T. 
69;  23  T.  L.  R.  384;  14  Manson,  91-C.  A. 

178.  Voluntary  Payment  by  Stranger- 
Right  to  Prove  for  Full  Amount  of  Debt.]— 
A  creditor,  in  proving  for  his  debt,  need  not 
give  credit  for  a  voluntary  payment  made  to 
him  by  the  bankrupt's  partner,  in  consider- 
ation of  the  fact  that  the  creditor  has  lost 
money  by  the  acts  of  the  bankrupt,  for 
which  the  partner  disclaims  any  legal 
liabilitv. 

Decision  of  Buckley,  J.   (52  W.  R.  336;  90 
L.  T.  290),  affirmed. 
In  re  Eowe,  Ex  parte  Derenburg  &  Co.,  [1904] 

[2  K.  B.  483;  73  L.  J.  K.  B.  594;  52  W,  R. 
628;  91  L.  T.  220;  11  Manson,  130-C.  A. 

179.  Withdrawal  —  Moneylender  —  Juris- 
diction to  Reopen  Transaction— Money- 
lenders Act,  1900  (63  &  64  Vict.  c.  51),  s.  1, 
sub-s.  3—BanlcrupUy  Act,  1883  (46  &  47  Vict, 
c.  52),  Sched.  I.,  r.  12.]— Where  a  proof  is 
lodged  by  a  creditor  merely  for  voting  pur- 
poses and  has  never  been  made  use  of  either 
for  voting  or  for  claiming  a  dividend,  it 
may  be  withdrawn   by  the  creditor. 

A  proof  was  lodged  by  a  moneylender, 
stating  the  value  of  a  security  which  he  held 
against  his  debt,  and  the  proof  was  admit- 
ted for  the  purpose  of  voting  at  the  first 
meeting  of  creditors.  The  creditor  did  not 
vote  upon  it,  and  he  wrote  to  the  trustee  in 
bankruptcy  that  he  intended  to  revalue  it. 
The  trustee  thereupon  wrote  to  the  credi- 
tor requiring  him,  pursuant  to  Rule  12  of 
Schedule  I.  to  the  Bankruptcy  Act,  1883,  to 
give  up  the  security  upon  being  paid  tiie 
value  and  20  per  cent,  extra.  The  creditor 
in  reply  wrote  that  he  withdrew  the  proof. 
The  trustee  thereupon  gave  notice  of  mo- 
tion to  the  Bankruptcy  Court  for  an  order 
that  tiie  creditor  should  deliver  up  tlie 
security  upon  being  paid  the  above  value 
and  20  per  cent,  extra,  and  that  an  account 
should  be  taken  under  the  Moneylenders 
Act,  1900.  The  creditor  then  gave  notice  of 
motion  for  leave  to  amend  his  proof.  Th€ 
trustee's  motion  came  on  first,  and  the  Court 
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held  that,  as  the  creditor  had  withdrawn  his 
proof  there  was  no  proof  before  the  Court, 
and  therefore  it  had  uo  jurisdiction  to 
direct  an  account  to  be  taken  under  the 
Moneylenders  Act,  1900.  The  creditor  then 
abandoned    his   motion. 

Held— that  the  creditor  had  a  right  to 
withdraw  the  proof,  and  that  there  being 
no  proof  before  the  Court,  there  was  no 
jurisdiction  to  order  an  account  to  betaken 
under  the  Moneylenders  Act,  1900;  and  that 
the  fact  that  the  creditor  gave  notice  of 
motion  to  amend  the  proof  did  not  confer 
jurisdiction,  the  motion  being  withdrawn. 
In  re  Attree,  Ex  parte  Ward,  [1907]  2  K.  B. 
[868;  23  T.  L.  K.  73i-Div.  Ct. 

XVI  [.  PROPEETY  OF  BANKRUPT. 

(a)  Generally. 

183.  Ascertained  or  Unascertained  Pro- 
perty—Bulk—Bills of  Lading  handed  over 
as  Security—Sale— Delivery  Order— Appro- 
priation.]—A.  and  B.  had  lent  money  to  M., 
a  flour  merchant,  to  whom  sacks  of  flour  of 
a  certain  brand  had  been  consigned  from 
America.  Before  the  sacks  were  landed  M. 
gave  to  A.  as  security  a  bill  of  lading  (blank 
indorsed)    for    a   number    of    sacks;    all   the 


[2  K.  B.  683;  74  L.  J.  K.  B.  963;  93  L.  T. 

248;    21    T.    L.    R.    707;   54    W.    R.    171;    12 

Manson,  364— Bigham,  J. 

182.  Assignmoit  of  Business  for  Benefit  of 
Creditors— Creditor  of  Assignee  of  Trust 
Estate— Assignee's  Right  of  Lien— Bank- 
ruptcy of  Assignee— Right  of  Assignee's 
Trustee  to  Trust  Estate  as  against  Assignee's 
Creditor— Bankruptcy  Act,  1883  (46  &  47  Vict, 
c.  52),  s.  44.]— S.,  a  trader,  called  a  meeting 
of  his  creditors,  and  there  was  an  arrange- 
ment by  which  M.  became  assignee  of  the 
trading  estate  of  S.  on  trust  to  carry  on  the 
business,  and  out  of  the  profits  of  the  busi- 
ness to  pay  certain  dividends  to  the  credi- 
tors, and  upon  further  trust  to  stand  pos- 
sessed of  the  property  after  the  payment  of 
those  dividends  for  the  insolvent  trader. 
In  the  course  of  the  carrying  on  of  the 
business  by  M.,  J.  sold  to  M.  certain  goods, 
and  thus  became  a  creditor  of  M.  He 
obtained  judgment  against  M.,  and  seized 
in  execution  the  goods  in  question,  which 
formed  part  of  the  trading  estate.  M.  be- 
came bankrupt  and  absconded,  and  the  ques- 
tion arose  between  the  execution  creditor 
and  M.'s  trustee  in  bankruptcy  as  to  the 
ownership  of  the  goods.  In  an  interpleader 
issue. 

Held— that  M.   had  a  lien  or  right  of  in- 


sacks  were  then  landed  and  stored  in  the  I  ^lemnity  over  the  assets  of  the  trust  estate, 
ship's  name  in  a  neutral  store,  Avhere  they  ^^^  ^^^^  ^uch  equitable  lien  passed  to  M.': 
were    indistinguishably    mixed    with    other  i  tiustee  in  bankruptcy ;  that  J.,  through  M.'t 


similar  sacks  belonging  to  M.  M.  then  gave 
to  B.  also  a  bill  of  lading  for  some  of  the 
sacks   recently   landed. 

M.  sold  certain  of  the  sacks  to  C,  who 
paid  therefor,  and  received  a  delivery  order 
addressed  to  the  storekeeper.  The  latter  gave 
to  C.  a  transfer  note  and  entered  the  trans- 
action in  his  books,  but  the  sacks  so  sold 
had  not  been  identified  or  set  aside. 

Upon  M.  becoming  bankrupt. 

Held— that  A.  and  B.  were  entitled  as 
against  his  trustee  to  the  number  of  sacks 
mentioned  in  their  bills  of  lading,  but  that 
C.  could  not  make  good  his  claim. 
Hayman  &  Son  v.  M'Lintock,  [1907]  S.  C.  936— 
[Ct.  of  Sess. 

181.  Assignment  after  Act  of  Bankruptcy 
—Bankruptcy  Act,  1883  (46  &  47  Vict.  c.  52), 
s.  49.]— A  debtor,  after  an  act  of  bankruptcy 
and  the  presentation  of  a  bankruptcy  peti- 
tion, but  before  the  date  of  the  receiving 
order  made  thereon,  assigned  to  his  creditor 
a  sum  of  money,  which  was  payable  to  him 
by  a  third  person,  as  security  for  the  debt, 
and  gave  notice  of  the  assignment.  The 
creditor  took  the  assignment  bond  fide  and 
without  notice  of  the  act  of  bankruptcy  or 
the  bankruptcy  petition. 

Held— that  the  assignment  was  valid  under 
sect.  49  of  the  Bankruptcy  Act,  1883. 

In  re  Badham  (^893)  69  L.  T.  356;  10  Mor. 
252— Vaughan-Williams,    J.)    distinguished. 
|n  re  Dunkley  &  Son,  Ex  parte  Waller,  [1905] 


trustee,  had  also  a  right  to  a  satisfaction  of 
that  lien;  but  that  M.'s  trustee  had  a  right 
to  the  goods  in  question  as  against  the  exe- 
cution creditor;  and  that  sec.  44  of  the  Bank- 
ruptcy Act,  1883,  did  not  prevent  the  lien 
or  right  of  indemnity  from  passing  to  M.'s 
trustee. 

Decision  of  Divisional  Court  ([1901]  1  Q.  B. 
108;  70  L.  J.  Q.  B.  53;  49  W.  R.  495;  83  L.  T. 
■)06;  8  Manson,  14)  affirmed. 
Jennings  v.  Mather,  70  L.  J.  1032;  50  W.  R. 

[52;  85  L.  T.  396;  18  T.  L.  R.  6;   [1902]  1 
K.  B.  1;  8  Manson,  14,  329— C.  A. 

183.  Bill  of  Sale— Apparent  Possession- 
Bankruptcy  Act,  1883  (46  &  47  Vict.  c.  52), 
s.  44-Bills  of  Sale  Act,  1878  (41  &  42  Vict.  c.  31), 
s.  8.]— A  woman  being  indebted  to  a  friend, 
and  having  no  property  but  her  furniture, 
transferred  the  furniture  in  satisfaction  of 
the  loan,  and  carried  out  the  transaction  by 
documents  which  were  found  in  fact  to  con- 
stitute an  absolute  bill  of  sale.  Subsequently 
the  Sheriff  seized  the  goods  in  execution, 
and  was  actually  in  possession  when  the 
woman  filed  her  own  petition.  The  trustee 
in  bankruptcy  claimed  the  furniture,  and 
sought  to  set  aside  the  bill  of  sale  as  void 
for  want  of  registration. 

Held— that  the  bill  of  sale  could  not  be 
avoided,  because  at  the  date  when  the  bank- 
rupt filed  her  petition  the  goods  were  not  in 
her  possession  or  apparent  possession,  but 
in   the   possession   of   the   Sheriff. 

In  re  Bremner,  Ex  parte  Saffery  ([1881]  16 
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Ch.  D.  GG9;  U  L.  T.  324;  29  W.  E.  749-C.  A.) 
followed. 

In  re  Bales,  Ex  paete  Steele,  (1906)  54  W.  E. 
[202-Div.  Ct. 

184.  Bill  of  Sale  — Hiring  and  Purchase 
Agreement — Bankruptcy  of  Grantoi — Non- 
Registration— Title  to  Goods.l—M.,  a  pub- 
lican, being  in  want  of  money  to  complete 
the  purchase  of  an  hotel,  applied  to  the  defen- 
dants for  a  loan  of  ^2,000.  They  refused  to 
lend  on  a  fourth  mortgage  of  the  hotel,  and 
M.  refused  to  give  them  a  bill  of  sale.  It 
was  therefore  arranged  that  the  defendants 
should  buy  the  furniture  in  the  hotel  from 
the  vendor  for  ^£2,000  instead  of  M.,  and 
should  let  the  furniture  to  M.  under  a 
hiriug  and  purchase  agreement.  M.  subse- 
quently became  bankrupt,  and  the  furniture 
was  claimed  by  the  trustee  in  bankruptcy. 

Held — that  the  defendants  had  purchased 
the  furniture  as  trustees  for  Mellor,  who 
was  the  real  owner,  and  that  they  had  no 
title  to  the  goods  except  under  the  hiring 
and  purchase  agreement,  which  was  void 
for  want  of  registration  as  a  bill  of  sale. 

Beckett    v.    Tower    Assets    Co.    ([1891]    1 
Q.  B.  G38;  60  L.  J.  Q.  B.  493;  55  J.  P.  438; 
39  W.  E.  439;  64  L.  T.  497— C.  A.)  followed. 
Mellob's   Trustee   v.   Maas   &   Co.,    (1901)   50 

[W.  E.  Ill;  85  L.  T.  490;  18  T.  L.  E.  40; 

[1902]    1    K.    B.    137;    71    L.    J.    K.    B.    26; 
8  Manson,  341— Wright,  J. 

185.  Dealings  hy  Bankrupt  with  his  Pro- 
perty— Sale  of  his  Business  to  a  Company- 
Issue  of  Debentures — Sale  Set  Aside — Right 
of  Debenture  Holders— Bankruptcy  Act, 
1883  (46  &  47  Vict.  c.  52),  s.  49.]— S.,  a  debtor, 
bought  on  credit  large  quantities  of  goods, 
and  also  agreed  to  purchase  for  ^4,000  a 
genuine  business,  of  a  similar  nature  to  his 
own,  from  M.  He  then  sold  to  N.  as  trustee 
for  a  new  company,  to  be  formed,  his  busi- 
ness, stock-in-trade,  book  debts,  &c.,  and  the 
benefit  of  his  contract  with  M.  Two  nomi- 
nees of  the  debtor  were  the  first  dii-ectors 
of  the  company,  and  they  allotted  (at  the 
request  of  the  debtor,  or  of  N.  as  his  agent) 
d63,000  debentures  to  M.  in  discharge  of  the 
•purchase  price,  ,£3,000  to  N.  for  "  commis- 
sion," i;700  to  B.,  .£1,500  to  L.,  and  the  ro 
maining  debentures  and  virtually  the  whole 
of  the  share  capital  to  the  debtor. 

At  the  time  the  debtor  owed  trade  debts 
amounting  to  .£13,000,  which  were  left  un- 
provided for;  and  the  sale  by  him  to  the 
company  was  set  aside  as  a  fiaudulent  act 
of  bankruptcy  on  the  application  of  his 
trustee. 

The  question  now  arose  as  to  whether  the 
debenture  holders  had  a  charge  on  the  bank- 
rupt's business  in  the  hands  of  his  trustee. 

Held— that  M.  must  be  taken  as  having 
received  his  debentures  from  S.,  and  was 
protected  by  sect.  49  of  the  Bankruptcy  Act, 
1883:    -ihat    N.,    L.,   and   B.    all    took   their 


debentures  with  knowledge  of  the  facts,  and 
were  not  protected,  and  that  therefore  bond 
fide  purchasers  from  them  for  value  were 
also  not  protected. 

Ee   Slobodinsky,   Ex   parte   Moore,    [1903]    2 

[K.  B.  517;  72  L.  J.  K.  B.  883;  89  L.  T. 

190;   19  T.   L.   E.   651;  52  AV.   E.   156;   10 

Manson,  341— Wright,  J. 

186.  Deposit— Member  of  Inn  of  Court.l— 
j  The  -£50  deposited  by  a  member  of  Grays  Inn 
i  on  his  entrance  as  a  student  does  not  vest  in 

his  trustee  in  bankruptcy,  but  may  be  re- 
tained by  the  society  so  long  as  there  is  any 
j  possibility  of  a  liability  for  sums  due  and 
to  become  due  to  them  under  the  orders  of 
the  Inn  from  the  bankrupt. 

In    ee    Ahmed,    Ex    paete    Official    Eeceivee 
[1901]  W.  N.  106-Wright,  J. 

187.  Determinable  Life  Interest—"  Would 
become  vested  in  some  other  Person  or  Per- 
sons " — Act  of  Bankruptcy — Adjudication — 
Title  to  Dividend  Payable  after  Adjudica- 
tion—Apportionment—Relation back —  Bank- 
ruptcy Act,  1883  (46  &  47  Vict.  c.  52),  ss.  43, 
44,  54.]— By  his  will  J.  G..  who  died  in  1858. 
gave  a  share  of  his  residue  upon  trust  to 
permit  H.  G.  to  receive  the  income  until  he 
should  do  or  omit  to  do,  or  should  suffer  to 
be  done  any  act  whereby  the  s-ame,  if  pay- 
able to  himself,  would  become  vested  in 
some  other  person  or  persons;  and,  on  the 
determination  of  the  interest  so  given  to 
H.  G.  upon  other  trusts.  A  bankruptcy 
notice  which  was  served  on  H.  G.  expired 
on  the  8th  July,  1900,  without  his  having 
complied  with  it;  on  the  12th  July  a  petition 
was  presented;  on  the  17th  August  a  re- 
ceiving order  was  made;  on  the  1st  October 
he  was  adjudicated  a  bankrupt.     Dividends 

j  on  the  fund  in  question  were  payable  on  the 
j  5th   July   and    the   5th    October.     The   ques- 
tion   arose   as    to    who    was    entitled    to    the 
dividend  payable  on  5th  October.       Neither 
party   disputed   that   the   income  was  to   be 
treated  as  accruing  de  die  in  diem,  or  that 
I  the    proportionate   amounts    attributable   to 
I  July  6th,  7th  and  8th  were  payable  to  H.  G. 
i  and  therefore  to  the  Official  Eeceiver. 
I      Held— that  the  remainder  of  the  dividend 
:  and  all  future  dividends  during  the  life  of 
H.   G.   would  be  applicable  by   the  trustees 
of  the  will  as  provided  by  the  will,  since  it 
was  the  act  of  H.  G.  in  failing  on  July  8th 
to  comply  with  the  bankruptcy  notice  vested 
the  dividend  in  some  other  person  or  persons, 
and  not  the  act  of  the  Court  in  adjudicating 
him    a   bankrupt,    but   his   act   to    which   it 
related  back. 

Montefiore  v.  Guedalla,  [11)01]  1  Ch.  435;  70 

[L.  J.  Ch.  180;  49  W.  E.  2G8;  83  L.  T.  735; 

8  Manson,  126— Buckley,  J. 

188.  Execution— Completion  of  Execution 
—Sale  of  Goods  by  Debtor  to  Execution 
Creditor— Bankruptcy  Acts,  1883  (46  &  47 
Vict.  c.  52),  s.  45,  and  1890  (53  &  54  Vict.  c. 
71),   s.   11.]— On   July   22ud   the   goods   of   a 
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Property  of  Bankrupt — Continued, 
judgment  debtor  were  seized  in  execution  at 
two  places.  On  July  27th  the  sheriff  was 
authorised  to  and  did  Avithdraw  from  one 
of  the  places,  and  on  the  next  day  the 
debtor  sold  to  the  execution  creditor  for  M21 
some  goods  which  were  at  the  place  from 
which  the  sheriff  had  withdrawn,  and  which 
had  been  seized.  On  July  29th  the  debtor 
sold  to  the  execution  creditor  other  goods 
for  ,£21  which  were  at  the  same  place,  but 
which  had  not  been  seized,  and  on  the  same 
day  a  settlement  was  made  under  which 
credit  was  given  to  the  debtor  for  dCSS,  then 
in  the  hands  of  the  sherift,  and  for  the  price 
of  the  goods  sold  as  above,  and  the  debtor 
paid  the  balance  of  the  levy  direct  to  the 
execution  creditor  in  cash,  and  the  sheriff 
withdrew.  The  sheriff  held  the  ^.58  for 
fourteen  days,  and  on  August  14th,  not  hav- 
ing received  notice  of  any  act  of  bankruptcy, 
paid  it  over  to  the  execution  creditor.  On 
August  20th  a  receiving  order  was  made  on 
the  debtor's  petition. 

Held — that  the  execution  liad  been  com- 
pleted before  the  date  of  the  receiving  order, 
and  that  therefore  the  cash  paid  to  the 
execution  creditor  and  the  goods  sold  to 
him  by  the  debtor  did  not  form  part  of  the 
debtor's  estate. 

In  re  Pollock  and  Rendle  (  (1902)  87  L.  T. 
238;  18  T.  L.  R.  794-Div.  Ct.  No.  190  infra) 
discussed. 

In  re  Ford  ([1900]  1  Q.  B.  264;  G9  L.  J.  Q.  B. 
74;  48  W.  R.  173;  11  L.  T.  648;  7  Manson,  14 
-Div.  Ct.  No.  191  infra)  applied. 

In  RE  Jenkins,  Ex  parte  The  Trustee,   (1904) 
[90  L.  T.  65;  20  T.  L.  K.  187— Div.  Ct. 


183.  Execution— Sale  of  Mortgaged  Pre- 
mises by  Sheriff — Proceeds  of  Sale— Subse- 
quent Bankruptcy  of  Mortgagor— Service  of 
Notice  on  Sheriff — Lodgment  of  Proceeds  of 
Sale  in  Court— Application  for  Payment  out 
by  Mortgagee — Right  of  Assignees.] — A  bank- 
rupt, before  his  adjudication,  was  in  possess- 
sion  of  certain  houses  and  premises  subject 
to  an  equitable  mortgage.  The  equitable 
mortgagee  sued  for  the  debt  thereby  secured, 
and  having  recovered  judgment  issued  exe- 
cution, and  the  premises  were  sold  by  the 
sheriff  for  a  sum  less  tlian  the  amount  of 
the  debt.  The  existence  of  the  equitable 
mortgage  was  not  referred  to  either  in  the 
sherifi's  auction  bill  or  the  conditions  of 
sale.  On  the  following  day  the  purchaser 
lodged  the  proceeds  of  the  sale  with  the 
sheriff.  The  adjudication  took  place  four 
days  afterwards,  and  the  sheriff,  being 
served  with  notice  by  the  assignees,  lodged 
the  money  in  Court.  The  equitable  mort- 
gagee having  filed  a  charge  to  have  it  de- 
clared that  he  was  entitled,  as  equitable 
mortgagee,  to  have  the  money  paid  out  to 
him : 

Held— that  the  equitable  mortgagee  was 
not  entitled  to  have  the  money  paid  out  to 


him,  which  he  had  recovered  not  as  mort- 
gagee, but  in  the  capacity  of  an  unsecured 
creditor. 

In    re    Keane,     [1899]    2    I.    R.    798— Q.    B 
[(Banky.). 

190.  Execution— Seizure  by  Sheriff— Incom- 
vlete  Execution— Money  Paid  by  Judgment 
Debtor  direct  to  Execution  Creditor— With- 
drawal of  Sheriff— Right  of  Trustee  in  Bank- 
ruptcy to  Money— Bankruptcy  Act,  1883  (46 
&  47  Vict.  c.  52),  s.  i5— Bankruptcy  Act,  1890 
(53  &  54  Vict.  c.  71),  s.  ll.]-The  goods  of  a 
judgment  debtor  were  seized  by  the  sheriff 
in  execution  of  a  judgment  obtained  by  the 
execution  creditor.  Before  sale  the  judg- 
ment debtor  paid  the  amount  due  to  the 
execution  creditor  direct,  who  thereupon 
directed  the  sheriff  to  withdraw.  Seven 
days  afterwards  a  receiving  order  was  made 
against  the  judgment  debtor,  and  he  was 
adjudicated  bankrupt.  The  trustee  in  bank- 
ruptcy claimed  payment  from  the  execution 
creditor  of  the  money  so  paid  to  him  as 
being  part  of  the  bankrupt's  estate. 

Held— that,  as  the  execution  had  not  been 
completed  by  seizure  and  sale  within  sect. 
45  of  the  Bankruptcy  Act,  1883,  and  as  the 
payment  was  made  within  fourteen  days 
before  the  receiving  order  within  sect.  11 
of  the  Bankruptcy  Act,  1890,  the  trustee  was 
entitled  to  the  money. 

In  re  Pollock  and  Rendle,  Ex  parte  Wilson 

[and   Mathieson,   Ld.,    (19021   87   L.   T.   238; 

18  T.  L.  R.  794-Div.  Ct. 

18').  Exection  — Sale  of  Mortgaged  Pre- 
sion  on  Part  Payment  of  Judgment  Debt- 
Subsequent  Receiving  Order— Non-Comple- 
tion of  Execution— Benefit  of  Execution- 
Bankruptcy  Act,  1883  (46  &  47  Vict.  c.  52). 
s.  45,  sub-s.  1.]— A  creditor  put  in  execution 
against  a  debtor,  and  withdrew  from  posses- 
sion on  receiving  ^40  in  part  payment  or 
his  debt  and  an  undertaking  to  pay  the  re- 
mainder by  instalments.  A  receiving  order 
was  made  against  the  debtor  before  the  re- 
mainder of  the  debt  had  been  paid. 

Held— that  the  creditor,   not  having  com- 
pleted   the    execution    by    seizure    and    sale, 
was  not  entitled  to  retain  the  MO  as  against 
the  trustee  in  bankruptcy. 
In    re    Ford,    Ex    parte    Official    Receiver, 

[1900]    1    Q.    B.   265;  69   L.   J.    Q.    B.    74;  48 

W.   R.   173;  81  L.   T.   648;   7  Manson,   14- 
Div.  Ct. 

192.  Goods  obtained  by  Fraud— Disaffirm- 
ing Contract  of  Sale— Title  of  Trustee.]— In 
February,  1904,  the  debtor  bought  goods  on 
credit  from  various  tradesmen,  and  on 
April  20th  one  of  the  tradesmen  brought  an 
action  to  recover  the  price.  On  April  22nd 
the  debtor  absconded,  and  the  tradesmen 
then  discovered  that  the  goods  had  been 
obtained  by  fraud.  They  accordingly,  with 
the  leave  of  the  landlord,  broke  into  the 
debtor's  house  where  the  goods  were,  and 
took  away  such  of  their  goods  as  they  could 
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find.  On  May  20tli  a  receiving  order  was 
made  against  the  debtor,  and  he  was  ad- 
judged bankrupt.  The  trustee  in  bank- 
ruptcy claimed  the  goods  from  the  trades- 
men. 

Held— that    the    goods,    having    been    ob- 
tained by  fraud,  the  tradesmen  had  a  right 
to    disaffirm    the    sale,    though,    they    had 
notice  of  an  act  of  bankruptcy;  and  that,  as 
they  did  so  within  a  reasonable  time,  the 
trustee    was    not    entitled    to    the    goods,    he 
having  no  better  title  than  the  bankrupt. 
In  re  Eastgate,  Ex  parte  Ward,  [1905]  1  K.  B. 
[465;  74  L.  J.  K.  B.  324;  53  W.  R.  432;  92 
L.  T.  207;  21  T.  L.  E.  198;  12  Manson,  11— 
Bigham,  J. 

\9Z.  Lease —  Covenants  io  Pay  Bent  and 
Indcmnijy — Chose  in  Action — Assignment 
— Bankruptcy — Bankruptcy  Act,  1883  (46  & 
47  Vict.  c.  52),  ss.  20,  44,  50,  56,  57,  168.]— The 
plaintiff,  the  original  lessee  under  a  burden- 
some lease,  assigned  the  lease  to  A.,  and  A. 
subsequently  assigned  to  B.  Each  assign- 
ment contained  covenants  by  the  assignee 
with  the  assignor  to  pay  the  rent  and  per- 
form the  covenants  and  indemnify  the 
assignor.  B.  having  died,  his  executors 
assigned  the  lease  of  a  man  of  straw.  The 
lessor  applied  tathe  plaintiff  to  pay  the  rent, 
which  he  was  compelled  to  do.  A.  had 
meanwhile  become  bankrupt,  and  the  plain- 
tiff tendered  a  proof  for  the  rent  he  had 
paid  and  the  estimated  amount  of  future 
rent  and  dilapidations  for  which  he  might 
become  liable  under  the  covenants  in  the 
lease. 

Thereupon,  a  compromise  was  agreed  to 
between  the  plaintiff  and  A.'s  trustee  in 
bankruptcy,  whereby  the  trustee  by  deed 
assigned  to  the  plaintiff  the  benefit  of  the 
covenants  to  pay  rent  and  indemnify  A.  con- 
tained in  the  assignment  from  A.  to  B.,  and 
the  plaintiff  thereby  withdrew  his  proof,  and 
further  released  and  discharged  A.'s  estate 
and  the  trustee  from  all  claims  and 
demands  under  or  in  respect  of  the  cove- 
nants by  A.  with  the  plaintiff. 

Held— (1)  that  the  rights  vested  in  A.'s 
trustee  wore  assignable,  having  regard  to 
sects.  20,  44,  50  (5),  56,  57,  and  168  of  the 
Bankruptcy  Act,  1883;  and  (2)  that  the  true 
effect  of  the  release  contained  in  the  deed, 
although  couched  in  general  terms,  was  that 
it  did  not  extend  to  all  A.'s  estate,  includ- 
ing the  asset  assigned  to  the  plaintiff;  but 
that  the  estate  released  must  exclude  that 
asset. 

Decision  of  North,  J.,  affirmed. 

Re  Perkins;  Poyser  v.  Beyfus,  [1898]  2  Ch. 

[183;    67    L.    J.    Ch.    454;    78    L.    T.    666; 

5  Manson,  193;  14  T.  L.  R.  464;  46  W.  R. 

595-C.  A. 

194.  Life  Policy  —  Equitable  Deposit  for 
Value — Incumbrancer    for     Value — Notice- 
Trustee    in    Bankruptcy  —  Priority.'}  — W. 
B.D.— VOL.  I. 


deposited  a  policy  of  assurance  on  his  own 
life  with  his  wife  as  security  for  advances 
made  by  her  to  him.  No  notice  of  this 
equitable  charge  was  given  to  the  assurance 
society.  A  receiving  order  was  made 
against  W.,  and  adjudication  followed.  The 
Official  Receiver  gave  notice  of  the  receiving 
order  to  the  assurance  society.  The  trustee 
in  bankruptcy  claimed,  as  against  the  wife, 
to  be  entitled  to  the  policy  as  part  of  the 
property  of  the  bankrupt  free  from  incum- 
brances. 

Held— that  as  the  trustee  in  bankruptcy 
was  not  an  incumbrancer  for  value  and 
under  the  bankruptcy  laws  he  was  a  statu- 
tory assignee,  the  policy  vested  in  him  sub- 
ject to  all  equities  existing  at  the  date  of  the 
commencement  of  the  bankruptcy;  and  that 
he  could  only  have  the  policy  on  payment 
to  the  wife  of  what  was  due  to  her  under 
the  security. 

In  re  Wallis,  Ex  parte  Jenks,  [1902]  1  K.  B. 

[719;  71  L.  J.  K.  B.  465;  50  W.  R.  430;  86 

L.  T.  237;  18  T.  L.  R.  414;  9  Manson,  136— 

Wright,  J. 

196.  Life  Policy— Payment  of  Premiums  by 
Bankrupt's  Wife— Repayment  of  Moneys  to 
Wife-Duty  of  Trustee  to  Act  Equitably.]- 
The  principle  laid  down  in  E.x  parte  James 
(L.  R.  9  Ch.  609)  and  Ex  parte  Simmonds 
(16  Q.  B.  D.  308),  that  a  trustee  in 
bankruptcy,  being  an  officer  of  the  Court, 
cannot  be  allowed  to  retain  money  on  behalf 
of  creditors  where  it  is  contrary  to  fair 
dealing  for  him  to  do  so,  is  not  confined  to 
cases  of  payment  of  money  imder  a  mistake 
of  law,  but  is  of  general  application.  There- 
fore, where  a  wife  both  before  and  after  the 
bankruptcy  of  her  husband  paid  the  pre- 
miums upon  a  mortgaged  policy  of  insur- 
ance upon  her  husband's  life,  and  this  fact 
came  to  the  knowledge  of  the  then  trustee, 
and  the  wife  afterwards  continued  to  pay 
the  premiums,  it  was  held  that  the  trustee's 
successor  would  not  be  allowed  to  retain  the 
surplus  of  the  policy  moneys  payable  on  the 
death  of  the  bankrupt  without  repaying  to 
the  wife  the  amount  of  the  premiums  paid 
by  her  for  the  purpose  of  keeping  up  the 
policy. 

Decision  of  Bigham,  J.  (76  L.  J.  K.  B.  49; 
95  L.  T.  808;  13  Manson,  350)  affirmed. 
In    re    Tyler,    Ex    parte    Official    Receiver, 

[1907]  1  K.  B.  865;  76  L.  J.  K.  B.  541;  97 

L.  T.  30;  23  T.  L.  R.  328;  14  Manson.  73 
-0.  A. 


197.  Marriage  Settlement— Conveyance  of 
all  the  Husband's  Property— Act  of  Bank- 
ruptcy-Bankruptcy Act,  1883  (16  &  47  Vict, 
c.  52),  s.  4,  sub-s.  1  (b);  s.  49.]— By  an  ante- 
nuptial marriage  settlement,  the  husband 
conveyed  all  his  property,  giving  his  wife 
an  immediate  life  interest.  The  wife  did  not 
know  that  the  conveyance  included  all  the 
husband's  property.  Within  three  months 
thereof  a   petition   in   bankruptcy   wa."   pre- 
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sented     against     the     husband     for     having 
failed  to  comply  with  a  bankruptcy  notice, 
and  he  was  adjudicated  bankrupt  thereon. 

Held— that,  assuming  that  the  settlement 
was  an  act  of  bankruptcy,  as  it  was  made 
for  valuable  consideration,  and  the  wife  had 
no  notice  of  the  act  of  bankruptcy,  the 
settlement  was  protected  by  sect.  49  of  the 
Bankruptcy  Act,  1883. 

Shears  v.   Goddard   ([1896]  1  Q.  B.  406;  65 

L.  J.  Q.  B.  344;  44  W.  R.  402;  74  L.  T.  128; 

12  T.  L.  E.  234;  3Manson,  24— C.  A.)  followed. 

Bullock   v.   Arden   and   others,   17  T.   L.    E. 

[285-C.   A. 

198.  Money  lent  by  Debtor's  Solicitor  to 
Debtor  for  Purpose  of  obtaining  Dismissal 
of  Petition— Payment  of  same  by  Debtor's 
Solieitor  to  Petitioning  Creditor's  Solieitor 
—Subsequent  Adjudication— Bankruptcy  Act, 
1883  (46  &  47  Vict.  c.  52),  s.  44.]— A  banking 
company  were  creditors  of  a  debtor  for 
jei.OOO  and  presented  a  bankruptcy  petition 
against  him.  Before  the  day  for  hearing  the 
petition  the  solicitors  of  the  debtor  offered 
to  pay  je300  to  obtain  a  compromise  and  the 
dismissal  of  the  petition,  and  added  "  we 
shall  have  to  find  the  money."  The  offer 
was  accepted  in  the  belief  that  the  ^6300  so 
to  be  provided  was  not  the  debtor's  money; 
and  accordingly  the  petition  was  dis- 
missed. On  the  previous  day  the  debtor  had 
executed  a  charge  on  certain  of  his  pro- 
perty in  favour  of  his  solicitors  to  secure 
^328  then  due  to  them  for  costs,  and  ^6300 
stated  to  be  then  advanced  by  them  to  him; 
and  it  was  this  sum  of  .£300  which  was  after- 
wards paid  by  their  own  cheque  to  the 
solicitor  for  the  bank;  and  they  repaid 
themselves  out  of  moneys  of  the  debtor  that 
shortly  afterwards  came  into  their  hands. 
Under  these  circumstances  the  trustee  in  the 
subsequent  bankruptcy  of  the  debtor  claimed 
that  the  bank  should  refund  this  ^300  as 
part  of  the  property  of  the  bankrupt  re- 
ceived by  them  with  notice  of  an  available 
act  of  bankruptcy. 

Held— that  the  ^300  never  came  into  the 
debtor's  hands  at  all;  that  it  never  was  in- 
tended to  come  into  his  hands;  that  the 
jESOO  was  never  free,  and  never  became 
part  of  the  general  assets  of  the  debtor  at 
all ;  that  it  was  to  be  applied  for  the  dis- 
charge pro  tanto  of  the  claim  of  the  bank; 
and  that  the  trustee's  claim  failed. 

Re  Smjder  ((1891)  8  Morr.  127)  not  fol- 
lowed. 

On  appeal  (affirming  decision  of  Wright, 
J.),  [1902]  2  K.  B.  55;  71  L.  J.  K.  B.  686;  50 
W.  E.  543;  9  Manson,  237. 

Held— that  the  =£300  was  impressed  with  a 
trust  that  it  should  be  applied  in  paying 
the  bank. 

In   re   Rogers    ((1891)   8  Morr.   243-C.   A.) 
followed. 
In   re   Drucker    (No.    1),    Ex   parte   Basden, 

[1902]  2  K.  B.  237;  71  L.  J.   K.  B.  686;  86 
L.  T.  785-C.  A. 


199.  Money  paid  after  act  of  Bankruptcy 
-Subsequent  Adjudication — Trustee's  Title 
-Bankruptcy  Act,  1883  (46  &  47  Vict.  c.  52), 
s.  49  (c),  (d).]— Money  paid  away  by  a  debtor 
after  an  act  of  bankruptcy  committed  within 
three  months  before  the  presentation  of  a 
bankruptcy  petition  against  .  him  can  be 
recovered  by  his  trustee  in  bankruptcy  in 
the  same  way  as  goods  transferred  by  him 
or  their  proceeds  can  be  recovered.  A 
debtor,  after  he  had  committed  an  act  of 
bankruptcy,  paid  to  the  defendant,  who  had 
no  notice  of  the  act  of  bankruptcy,  a  sum 
of  money  in  respect  of  a  bet  v/hich  the 
defendant  had  won  from  him,  and  he  also 
deposited  a  sum  of  money  as  security  against 
other  bets  which  he  had  made  with  the  de- 
fendant. The  bets  were  lost.  A  receiving 
order  having  been  made  against  him  founded 
on  the  act  of  bankruptcy,  and  an  adjudica- 
tion following  :  — 

Held— that  the  defendant  was  not  protec- 
ted by  sect.  49  (c),  (d),  of  the  Bankruptcy 
Act,  1883,  and  the  trustee  was  entitled  to 
the  money. 

Decision  of  Wright,  J.  (17  T.  L.  E.  37), 
affirmed. 

Ward  v.  Fry,   (1901)  50  W.  E.  72;  85  L.  T. 
[394;  18  T.  L.  R.  2-C.  A. 

200.  Money  paid  to  Banker  for  Remittance 
to  a  Third  Person— Trust— Right  to  Follow.'] 
— The  bankrupts  were  bankers  carrying  on 
business  in  London  and  India.  Two  sums 
of  money  were  paid  to  them  in  London  to 
be  remitted  through  their  Bombay  branch 
to  a  third  person  about  to  proceed  to  India. 
Neither  the  person  who  paid  the  money  nor 
the  person  to  whom  it  was  to  be  remitted 
were  customers  of  the  bankrupts. 

The  receiving  order  was  made  before  the 
arrival  at  Bombay  of  the  person  to  whom 
the  money  Avas  to  be  remitted. 

Held— (1)  that  no  trust  was  constituted, 
and  that  the  person  who  paid  the  money 
had  no  right  to  be  paid  in  full  in  priority 
to  the  other  creditors.  (2)  That'  the  ordi- 
nary relationship  of  debtor  and  creditors 
was  established  between  the  bankrupts  and 
the  person  to  whom  the  money  was  to  have 
been  remitted. 

Ee  Watson  &  Co.,  Ex  parte  Lloyd,   (1905)  91 
[L.  T.  655— Bigham,  J. 

201.  Mortgage  of  Ship  after  Act  of  Bank- 
ruptcy— Protection  of  bona  fide  Transaction 
without  Notice— Bankruptcy  Act,  1883  (46  & 
47  Vict.  c.  52),  ss.  43,  44,  49.]— The  owner  of 
a  steamship  on  the  7th  July,  1897,  committed 
an  act  of  bankruptcy,  in  respect  of  which  he 
was  subsequently  adjudicated  a  bankrupt. 
On  the  1st  September,  1897,  he  mortgaged 
her  to  the  plaintiff,  and  on  the  2nd  Sep- 
tember the  mortgage  was  duly  registered. 
At  the  date  of  the  mortgage  the  mortgagee 
had  no  notice  of  any  act  of  bankruptcy 
committed  by  the  mortgagor.  The  vessel 
remained  in  the  possession  of  the  mortgagor 
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Property  of  Bankrupt— CyH<(«Mf(i?. 

up  to  the  date  of  the  receiving  order,  viz., 

23rd  November,  1897. 

Held— that  the  mortgagee  was  entitled  to 
claim  the  protection  of  sec.  49  of  the  Bank- 
ruptcy Act,  1883. 

Lyon  V.  Weldon  (  (1824)  2  Bing,  334;  3  L.  J. 
(o.s.)  C.  P.  27)  followed. 

The  Ruby,   (1901)  83  L.  T.  438;  9  Asp.  M.  C. 
[14G-Barnes,  J. 

202.  Mortgage  after  Adjudication — Land  in 
Middlesex  —  Registration— Title  of  Offieial 
Receiver— "  Deed  or  Conveyance"— Middle- 
sex Registration  Act  (7  Anne,  c.  20),  s.  1 — 
Bankruptcy  Act,  1883  (46  &  47  Vict.  c.  52), 
ss.  20,  54,  siib-s.  4,  121.— An  order  of  the 
Court  adjudging  a  debtor  bankrupt  and  an 
order  directing  his  estate  to  be  sumniarily 
administered  were  respectively  made  under 
sects.  20  and  121  of  the  Bankruptcy  Act,  1883,  | 
by  which  the  Official  Receiver  became  his 
trustee  in  bankruptcy.  Subsequently  to 
those  orders  the  bankrupt  mortgaged  pro- 
perty in  Middlesex  to  which  he  was  entitled 
at  the  date  of  his  bankruptcy.  The  mort- 
gagee registered  his  mortgage  under  the 
Middlesex  Registration  Act  (7  Anne,  c.  20). 
The  Official  Receiver  never  registered  his 
title. 

Held— that  the  order  which  vested  the 
bankrupt's  property  in  the  Official  Receiver 
was  not  a  "  conveyance "  within  the  mean- 
ing of  the  Middlesex  Registration  Act 
capable  of  registration ;  and  that,  therefore, 
the  title  of  the  Official  Receiver  was  not  post- 
poned to  that  of  the  subsequent  mortgagee 
from  the  bankrupt. 

Dictum  of  Lord  Cairns  in  Credland  v. 
Potter  (L.  R.  10  Ch.  App.  8,  at  p.  12)  dis- 
tinguished. 

Decision  of  Kekewich,  J.    (  (1898)  67  L.  J. 
Ch.  327;  78  L.  T.  417;  5  Manson,  116;  46  W.  R. 
457)  reversed. 
Re  Calcott's  and  Elvin's  Contract,   [1898]  2 

[Ch.  460;  67  L.  J.  Ch.  553;  78  L.  T.  826;  5 
Manson,  208;  46  W.  R.  673-C.  A. 

203.  Payment  under  Mistake  of  Law — 
Duty  of  Trusfee.]— The  debtor  was  the 
owner  of  fishing  boats,  which  he  mortgaged 
as  security  for  an  advance.  The  debtor  got 
into  difficulties,  and  the  mortgagees,  who 
liad  taken  possession  of  the  boats  under 
their  mortgage,  desiring  to  help  him,  told 
him  that  if  he  could  arrange  with  his 
creditors  to  accept  a  composition  of  4s.  in 
the  <£  they  would  find  the  money.  At  his 
request  the  mortgagees  wrote  to  the 
creditors  offering  the  composition,  which 
the  great  majority  accepted,  and  the  mort- 
gagees, knowing  that  an  act  of  bankruptcy 
had  been  committed,  paid  to  the  debtor  the 
amount  of  the  composition  for  those 
creditors  who  had  accepted,  and  the 
creditors  were  paid  the  amount  and  gave 
discharges. 

Subsequently  the  debtor  was  adjudicated 
bankrupt    upon    the    act    of    bankruptcy    in 


question.  The  debtor  had  no  assets  beyond 
the  fishing  boats,  and  tliese  were  sold  by 
the  mortgagees  under  their  mortgage,  and 
realised  more  than  sufficient  to  pay  the 
mortgage  debt.  The  mortgagees  claimed  to 
retain  the  balance  in  respect  of  the  sums 
advanced  by  them  to  pay  the  composition. 
The  Divisional  Court,  affirming  the  decision 
of  a  County  Court  Judge,  were  of  opinion 
that  it  was  right  that  the  trustee,  as  an 
officer  of  the  Court,  should  allow  the  mort- 
gagees, who  had  made  a  mistake  of  law,  to 
retain  this  sum,  and  they  refused  to  order 
them  to  pay  it  over  to  the  trustee.  Upon 
appeal : 

Held — that  it  was  not  contrary  to  honesty 
for  the  trustee  to  insist  upon  the  payment 
by  the  mortgagees  of  this  sum  to  him,  and 
that  therefore  no  case  had  been  made  out 
for  the  application  of  the  rule  in  Ex  parte 
James  (L.  R.  9  Ch.  609). 

Decision  of  Div.  Ct.  (95  L.  T.  889;  23 
T.  L.  R.  136)  reversed. 

In  re  Hall,  Ex  parte  Official  Receiver,  [1907] 
[1  K.  B.  875;  76  L.  J.  K.  B.  546;  97  L.  T. 
33;  23  T.  L.  R.  327;  14  Manson,  82— C.  A. 

204.  Payment  to  an  Accountant  for  Pre- 
paration of  Statement  of  Accounts  with  a 
Knoirledge  of  an  Act  of  Bankruptcy — Title 
of  Trustee.] — Where  an  accountant,  who  had 
prepared  a  statement  of  accounts  and  sent 
to  the  creditors  a  notice  which  amounted  to 
an  act  of  bankruptcy,  had  received  payment 
for  his  services  : 

Held — that  the  transaction  was  not  pro- 
tected within  the  exception  of  Re  Sinclair; 
Ex  parte  Payne  (15  Q.  B.  D.  616),  and  that 
the  money  so  paid  was  recoverable  by  the 
trustee  in  the  bankruptcy. 
Re  White,  Ex  parte  Ward  and  Afford,  (1898) 
[78  L.  T.  25;  5  Manson,  17— Wright,  J. 

207.  Payment  under  Garnishee  Order  nisi 
—Bankruptcy  Act,  1883  (46  &  47  Vict.  c.  52), 
s.  49.]— A  judgment  debtor  being  owed  a 
sum  of  money,  the  judgment  creditor  served 
a  garnishee  order  nisi  upon  the  person  who 
owed  the  money,  and  that  person  at  once 
paid  the  money  to  the  judgment  creditor, 
and  the  garnishee  order  was  never  made 
absolute.  Sul)sequently  the  judgment  debtor 
was  adjudicated  bankrupt  upon  an  act  of 
bankruptcy  committed  before  the  judgment 
was  obtained.  The  trustee  in  bankruptcy 
applied  for  an  order  that  the  garnishee 
should  pay  him  the  amount  of  the  debt 
which  had  already  been  paid  to  the  judg- 
ment creditor. 

Held— that,  as  the  garnishee  had  :oaid  the 
debt  without  being  compelled  to  do  so  by 
any  process  of  law,  he  must  pay  it  to  the 
trustee,  the  hitter's  title  relating  back  to 
the  time  before  the  payment  was  made. 
In  re  Webster,  Ex  parte  Official  Receiver, 

[1907]    1    K.    B.    623;    76    L.    J.    K.    B.    380; 

96  L.  T.  322;  23  T.  L.  E.  275;  14  Manson, 
20-Div.  Ct. 
7-2 
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Property  of  BsLnkr-apt— Continued. 

208.  Pending  Action— Payment  into  Court 
—  Bankruptcy  of  Dcfendaiit  —  Secured 
Creditor— Title  of  Trustee— Decision  of  "  the 
Event  "—Bankruptcy  Act,  1883  (46  &  47  Vict, 
c.  52),  s.  168-iJ.  S.  C.  Ord.  14,  r.  6.]-An 
order  was  made  under  E.  S.  C.  Ord.  14, 
"  That  the  plaintiffs  be  at  liberty  to  sign 
final  judgment  for  the  claim  indorsed  on 
the  -writ  and  costs  to  be  levied,  unless  the 
sura  of  dei.OOO  be  paid  into  Court."  The 
money  was  paid  into  Court.  The  defendant 
delivered  a  defence,  and  filed  his  own  peti- 
tion in  bankruptcy,  on  which  a  receiving 
order  was  made,  and  adjudication  followed. 
The  trustee  in  the  bankruptcy  claimed  the 
,£1,000. 

Held— that  the  plaintiffs  were  entitled  for 
the  present  to  the  benefit  of  the  security, 
that  the  order  must  be  treated  as  an  order 
that  the  right  to  the  money  when  paid  into 
Court  shall  abide  the  event,  and  that  the 
money  must  remain  in  CoTirt  until  "the 
event "  was  decided  by  the  trial  of  the 
action,  if  that  was  to  be  tried,  or  by  adjudi- 
cation upon  a  proof  in  the  bankruptcy. 
In   ee  Ford,   Ex   parte   The   Trustee,    [1900] 

[2  Q.  B.  211;  69  L.  J.  Q.  B.  690;  48  W.  E. 

688;  82  L.  T.  625;  16  T.  L.  E.  399;  7Manson, 
281-Wright,  J. 

209.  Pension— Bankruptcy  Act,  1883,  s.  53, 
sub-sect.  2— Alimony.']— A  husband,  against 
whom  an  order  for  payment  of  alimony  had 
been  made,  became  bankrupt.  He  had  for- 
merly been  employed  in  India  by  the  Govern- 
ment, but  had  retired  on  a  pension  of  .£347 
a  year  payable  monthlj*.  An  application 
was  made  by  his  trustee  under  sect.  53,  sub- 
sect.  2  of  the  Bankruptcy  Act,  1883,  for 
payment  of  part  of  his  pension.  The  Court 
directed  the  sum  of  ,£100  a  year  to  be  paid 
to  the  trustee  out  of  the  debtor's  pension, 
,£50  of  which  was,  by  agreement  between  the 
trustee  and  wife,  to  be  applied  for  her 
benefit,  and  the  other  ^£50  for  the  several 
creditors  of  the  bankrupt. 

In  re  Sir  William  Young,  Ex  parte  Haydon, 
[(1898)  5  Manson,  85— C.  A. 

210.  Pledge  of  Chattels  by  Debtors— Re- 
demption by  Pledgee  with  Notice  of  Act  of 
Bankruptcy  —  P^elation  Back  of  Trustee's 
Title— Conversion— Bankruptcy  Act,  1883  (46 
&  47  Vict.  c.  52),  s.  49.]-L.  &  L.,  in  co-part- 
nership as  cab  proprietors  and  jobmasters, 
on  September  14th,  1900,  pledged  with  W.  a 
number  of  vehicles  on  a  memorandum  of  de- 
posit as  security  for  a  loan  of  about  ,£430 
then  made  to  them  to  be  repaid  with  interest 
on  October  26th  following;  and  on  September 
27th  they  pledged  more  vehicles  with  W.  in 
a  similar  way  for  a  loan  of  ^6120  to  be  repaid 
with  interest  on  the  following  November 
11th.  On  October  6th,  1900,  the  sherifi  sold 
the  goods  of  L.  &  L.  under  a  fi.  fa.  issued  by 
a  judgment  creditor  for  a  large  amount. 
On  October  26th  G.  in  collusion  with  L.  &  L. 
on  a  written  authority  from  L.   &  L.   that 


he  had  purchased  the  vehicles  pledged  on 
September  14th,  paid  W.— who  knew  of  the 
act  of  bankruptcy  of  October  6th— the 
amount  due  on  this  pledge  and  took  delivery 
of  the  vehicles.  On  November  11th  G.  again 
came  to  W.  Avith  a  similar  authority  as  to 
the  vehicles  pledged  on  September  27th,  and 
arranged  with  W.  to  extend  the  date  of  re- 
demption to  December  11th  and  then  to 
January  11th,  1901,  when  he  paid  off  W.— 
who  knew  of  the  receiving  order  of  January 
9tli— and  took  delivery  of  the  vehicles. 

On  November  28th,  1900,  a  bankruptcy 
petition  was  presented  against  L.  &  L.,  on 
which  a  receiving  order  was  made  on  Janu- 
ary 9th,  1901,  and  adjudication  followed.  The 
title  of  the  trustee  in  bankruptcy  related 
back  to  the  act  of  bankruptcy  committed 
by  the  debtors  on  the  previous  October  6th, 
and  he  claimed  from  W.  the  vehicles  com- 
prised in  the  two  pledges,  or  their  value, 
less  the  loans. 

Held— that  the  trustee  took  the  debtors' 
interest  in  the  vehicles  subject  to  the  con- 
tract by  which  W.,  as  pledgee,  was  under  the 
duty  to  re-deliver  the  vehicles  when  he  was 
paid  on  the  date  named  for  redemption,  and 
he  had  a  right  to  discharge  himself  of  that 
liability  under  the  contract;  and  that  W. 
was  guilty  of  no  conversion,  although  he  was 
not  protected  by  sect.  49  of  the  Bankruptcy 
Act,  1883. 

In  re  Lawford  and  Lawrence,  Ex  parte  the 

[Trustee,  [1902]  2  K.  B.  445;  71  L.  J.  K.  B. 

78G;  50  W.  E.  592;  86  L.  T.  693;  9  Manson, 

254-Wright,  J. 

And  see  No.  213. 

211.  Relation  back  of  Trustee's  Title— Pay- 
ment made  to  Trustee  of  Creditor's  Deed- 
Bankruptcy  Act,  1883  (4G  &  47  Vict.  c.  52), 
?s.  43,  49.]— The  defendant,  who  was  in- 
debted to  a  tradesman  for  work  done,  paid 
the  amount  to  the  trustee  under  a  deed  by 
which  the  tradesman  had  assigned  all  his 
property  to  the  trustee  on  trust  for  his 
creditors.  Within  three  months  of  the  exe- 
cution of  the  deed  a  bankruptcy  petition, 
founded  on  the  execution  of  the  deed  as  an 
act  of  bankruptcy,  was  presented  against 
the  tradesman,  and  he  was  adjudicated 
bankrupt.  The  trustee  in  the  bankruptcy 
claimed  the  amount  of  the  debt  from  the 
defendant. 

Held— (1)  that,  as  the  defendant  had  notice 
of  the  act  of  bankruptcy  when  he  paid  the 
amount  to  the  trustee  under  the  deed,  the 
payment  was  not  good  as  against  the  trustee 
in  bankruptcy,  who  was  entitled  to  recover 
the  amount  from  the  defendant;  and  (2)  that 
the  triistee's  right  was  not  prejudiced  by 
his  having  accepted  from  the  trustee  under 
the  deed  a  sum  of  money  not  proved  to  have 
included  the  defendant's  debt. 

Decision  of  Div.  Ct.  ([1905]  2  K.  B.  528;  74 
L.  J.  K.  B.  785;  54  W.  E.  30;  93  L.  T.  511;  21 
T.  L.  E.  610;  12  Manson,  244)  affirmed. 
Davis  v.  Petrie,  [1906]  2  K.  B.  786;  75  L.  J. 

[K.  B.  992;  95  L.  T.  239;  22  T.  L.  E.  771; 
13  Manson,  344— C.  A. 
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Property  of  Ba.n'krvipt  — Continued. 

212.  Right  of  Action— Action  for  Trespass 
and      Conversion— Damages      for      Personal  \ 
Annoyance— Divisibililij  of  Action— Cause  of  ' 
Action     7-emaining     vested     in     Bankrupt- 
Bankruptcy  Act,  1883   (46  &  47  Vict.   c.  52), 
ss.  44,   54,   1G8.]— The    plaintiff    brought    an  i 
action    for    trespass    and    conversion    of    the  , 
plaintiff's  goods,  and  damages  were  claimed  j 
in     addition     for     the     personal     annoyance 
caused  thereby  to  the  plaintiff.      After   the  | 
cause  was  entered  for  trial  the  plaintiff  be- 
came  bankrupt.     It   was   admitted   that   the 
damage  to  the  land  and  goods  were  merely 
nominal,   and   if   substantial   damages   could 
be    recovered    at    all,    it    would    be    for    the 
annoyance      and       personal      inconvenience  | 
caused  to  the  bankrupt.  j 

Held— that  the  primary  personal  injury 
to  the  bankrupt ■i\as  the  principal  and  essen- 
tial cause  of  action;  and  that  the  cause  of 
action  remained  vested  in  the  bankrupt,  and 
did  not  pass  to  his  trustee  in  bankruptcy.  [ 
EosE  V.  BucKETT,  [1901]  2  K.  B.  449;  70  L.  J.  j 

[K.  B.  736;  50  W.  K.  8;  84  L.   T.  670;  17 
T.  L.  E.  544;  8  Manson,  259— C.  A. 

213— Securities  Held  by  Bank  for  Advance  j 
—Act  of  Bankruptcy— Handing  over  Securi-  j 
ties— Power  of  Debtor  to  Tender  Money  to  | 
Redeem  Securities— Bankruptcy  Act,  1883  i 
(43  &  47  Vict.,  c.  52),  ss.  43,  49.]— A  debtor 
who  has  committed  an  act  of  bankruptcy 
cannot  within  three  months  after  the  act  of 
bankruptcy,  collect  debts  due  to  him  from, 
and  give  a  valid  discharge  for  them  to,  a 
person  who  has  notice  of  the  act  of  bank- 
ruptcy; but  this  does  not  affect  the  obliga- 
tion of  a  person  who  owes  money  to  the 
debtor,  and  therefore  the  debtor  is  allowed 
to  sue  for  the  debt,  and  the  proper  course 
for  the  Court  to  pursue  is  not  to  allow  the 
money  to  be  paid  to  the  debtor,  but  to  direct 
the  money  to  be  kept  in  Court  until  the 
expiration  of  three  months  from  the  act  of 
bankruptcy  so  as  to  see  whether  bankruptcy 
will  supervene.  So,  too,  a  secured  creditor 
is  not  entitled,  without  the  sanction  of  the 
Court,  to  receive  payment  of  the  debt  from 
the  debtor  for  the  purpose  of  redeeming  the 
securities. 

A  bank  made  an  advance  to  a  member  of 
the  Stock  Exchange  upon  certain  securities. 
The  member  was  declared  a  defaulter  on  the 
Stock  Exchange,  and  the  official  assignee 
thereof  proceeded  to  collect  his  assets.  The 
bank  were  requested  to  hand  over  the  securi- 
ties on  being  tendered  the  amount  due 
thereon,  but  they  refused  to  do  so  upon  the 
ground  that,  as  the  official  assignee  was 
assignee  of  all  the  member's  property,  an 
act  of  bankruptcy  had  been  committed  with- 
in three  months  of  which  the  bank  had 
notice,  and  that  therefore  they  would  not 
be  protected  under  sect.  49  of  the  Bank- 
ruptcy Act,  1883.  In  an  action  against  the 
bank  by  the  member  and  the  official 
assignee  :^ 

Held— that,  by  reason  of  the  act  of  bank- 


ruptcy, the  member  was  disqualified  from 
making  a  tender  of  the  money  due  to  the 
bank,  and  it  was  not  open  to  the  bank  to 
accept  the  money  and  that  the  proper  course 
was  to  direct  the  bank  to  deliver  up  the 
securities  to  the  official  assignee  upon  pay- 
ment by  him  of  the  amount  due,  he  under- 
taking to  hold  them  until  it  was  ascertained 
whether  bankruptcy  would  supervene  with- 
in the  three  months,  otherwise  the  action 
would  stand  over  until  the  period  of  three 
months  had  expired. 

hi  re  Lawford  and  Lawrence  ([1902]  2 
K.  B.  445;  71  L.  J.  K.  B.  786;  50  W.  E.  592; 
86  L.  T.  093;  9  Manson,  254— Wright,  J. 
No.  210,  supra)  not  followed. 

Decision  of  Buckley,  J.    (94  L.  T.  812;  22 
T.  L.  E.  581)  reversed. 
PoNSFORD  Baker  &  Co.  v.  Union  of  London 

[and    Smith's    Bank,    [1906]    2    Ch.    444;    75 

L.  J.  Ch.  724;  95  L.  T.  333;  22  T.  L.  E. 

812;  13  Manson,  321— C.  A. 

214.  Settlement  of  Settlor's  own  Property 
-Settloi-'s  own  Interest  Determinable  on 
Bankruptcy— First  Bankruptcy— Settlement 
partially  Set  Aside— Second  Bankruptcy- 
Effect  of  the  Settlement.1— In  1893  a  bachelor 
settled  property,  giving  himself  a  life  inte- 
rest determinable  on  bankruptcy,  in  which 
event  the  trustees  were  to  apply  the  income 
at  their  absolute  discretion  in  maintaining 
him,  or  his  children  (if  any),  there  being 
an  ultimate  trust  for  certain  relatives. 

In  1900  the  settlor  became  bankrupt,  and 
the  settlement  was  set  aside  so  far  as  was 
necessary  to  pay  his  debts. 

In   1902    he    again    became   bankrupt,    but 
the  trustee  failed  to  get  the  settlement  set 
aside,  it  being  found  that  the  bankrupt  was 
in  1893  in  a  position  to  pay  his  debts  with- 
!  out  having  recourse  to  the  settled  property. 
i  Thereupon    the    trustee    claimed    that    the 
I  bankrupt's    life    interest    under    the    settle- 
ment vested  in  him. 

Held— that  the  life  interest  was  forfeited 
and  determined  by  the  first  bankruptcy,  and 
therefore  could  not  vest  in  the  trustee  of 
the  second  bankruptcy. 

In  re  Johnson  Johnson,  Ex  parte  Matthews 

[and    Wilkinson,    [1904]    1    K.    B.    134;    73 

L.  J.  K.  B.  220;  52  W.  E.  304;  90  L.  T.  61; 

11  Manson,  14-Div.  Ct. 

215.  Solicitor  acting  for  Bankrupt— Verbal 
Contract  for  Lump  Sum  for  Cosls—lirtain- 
ing  Costs  after  the  Receiving  Order.]- A 
client  took  a  cheque  of  <£l(i3  odd  he  had 
received  to  his  solicitor,  to  whom  he  was 
indebted  in  a  small  account  for  costs,  and 
informed  liim  of  his  financial  position.  It 
was  arranged  that  he  should  tile  his  peti- 
tion, and  a  verbal  agreement  was  entered 
into  by  which  it  was  agreed  that  the  soli- 
citor should  deduct  a  lump  sum  of  =£10  from 
the  chc(iuc  in  payment  of  the  costs  due  and 
retain  the  balance  of  the  .C40  as  his  agreed 
costs  for  acting  for  the  bankrupt  in  the 
bankruptcy.     A  receiving  order  was  made. 
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Held— that   the   solicitor   could   not   retain 
costs  incurred  after  the  receiving  order. 
In  re  Mander,  Ex  parte  Official  Eeceiver  v. 
[Davis,   (1902)  8G  L.  T.  231— Wright,  J. 

216.  Siflckhrohcr— Balance  due  io  Client 
for  Differences— Surplus  after  Payment  of 
Stock  Exchange  Creditors  —  Claim  by 
Trustee  in  Bankruptcy  to  Balance.'] — The 
defendant  was  customer  to  a  broker  on  the 
Stock  Exchange,  and  was  running  a  specu- 
lative account  through  him.  On  December 
28  there  was  a  balance  due  to  the  defendant 
on  the  accounts  of  differences.  Two  dajs 
afterwards  the  broker  was  officially  declared 
a  defaulter,  and  the  official  assignee  of  the 
Stock  Exchange,  in  accordance  with  the 
rules  of  the  same,  closed  all  the  broker's 
contracts  then  open  on  the  Stock  Exchange, 
including  those  in  which  the  defendant  was 
interested,  and,  after  receipt  and  payment 
of  all  amounts  owing  by  or  to  members  of 
the  Stock  Exchange,  there  remained  a  sur- 
plus. Subsequently  the  broker  was  adjudi- 
tated  a  bankrupt,  and  the  plaintiff  was 
appointed  trustee  in  the  bankruptcy.  The 
defendant  claimed  the  balance  due  to  him 
out  of  the  surplus  in  the  hands  of  the  official 
assignee. 

Held— that  as  the  balance  of  one  fort- 
nightly account  was  carried  on  to  the  next 
account,  there  was  a  running  account,  the 
balance  of  which,  was  to  be  paid  or  received 
by  the  defendant  as  the  case  might  be,  i.e., 
a  debtor  and  creditor  account.  The  broker 
was  not  a  trustee  in  respect  of  each  item. 
The  trustee  in  bankruptcy  was  entitled  to 
the  surplus  in  the  hands  of  the  official 
assignee,  and  the  defendant  must  prove  in 
the  bankruptcy  in  respect  of  the  balance  due 
to  him. 

Judgment  of  Phillimore,  J.   ([1899]  2  Q.  B. 

555;  fiS  L.  J.  Q.  B.  975;  48  W.  E.  95;  83  L.  T. 

G8;  G  Manson,  385)  affirmed. 

King  v.  Hctton,  [1900]  2  Q.  B.  504;  69  L.  J. 

[Q.  B.  786;  83  L.  T.  68-C.  A. 

217.  Stockbroker  —  Defaulter  —  Surplus  in 
Hands  of  Official  Assignee  of  Stock  Exchange 
—Differences  due  to  and  from  Customers- 
Title  of  Trustee  in  Bankruptcy.]— On  De- 
cember 29,  1898,  B.  W.,  being  then  a  broker 
on  the  Stock  Exchange,  absconded,  owing 
large  outside  liabilities.  On  December  30, 
1S98,  he  was  officially  declared  a  defaulter 
on  the  Exchange,  and  thereupon  the  official 
assignee  of  the  Exchange,  in  accordance  with 
the  rules  of  the  Exchange,  closed  all  B.  W.'s 
transactions  on  the  Exchange  that  day 
(which  happened  to  be  pay  day),  and  received 
and  paid  all  sums  due  to  or  from  B.  W.  on 
that  day,  with  the  result  that  a  surplus  of 
about  jC650  remained  in  the  hands  of  the 
official  assignee.  Amongst  the  sums  so  re- 
ceived by  the  official  assignee  was  a  sum  of 
^1,262  15s.  2d.  due  by  Messrs.  D.  &  Co.,  job- 
bers on  the  Exchange,  to  B.  W.,  and  a  sum 
of   <£117   15s.   2d.,   representing   cheques   sent 


by  outside  clients  to  B.  W.  to  him  on  De- 
cember 30  to  pay  for  certain  transactions  on 
the  Exchange.  In  January,  1899,  B.  W.  was 
adjudicated  a  bankrupt,  and  iinder  the 
bankruptcy  laws  the  title  of  his  trustee  in 
bankruptcy  related  back  to  the  previous 
December  20.  Upon  B.  W.'s  default,  the 
official  assignee  of  the  Stock  Exchange  made 
up  accounts  in  the  usual  way  between  D.  & 
Co.  and  B.  W.,  and  between  B.  W.  and  a 
jobber  M.  In  the  account  to  made  up  be- 
tween D.  &  Co.  and  B.  W.  the  provisional 
or  "  making-up "  price,  which  us  always 
adopted  as  the  common  denominator  for  con- 
venience of  brokers  and  jobbers  in  the  cir- 
culation and  adjustment  of  the  "tickets," 
was  such  that  D.  &  Co.  had  to  account.  D.  & 
Co.  had  to  account  for  about  ,£137  more  than 
B.  W.  had  to  pay  H.,  an  outside  client. 

Held— that  the  sum  of  =£137  was  a  purely 
artificial  fund,  temporarily  created  for  a 
special  and  temporary  purpose,  and  not 
shown  to  be  in  any  sense  the  property  of 
the  bankrupt  or  of  any  of  his  clients,  and 
that  the  trustee's  claim  failed  as  to  this; 
but  that  if  it  should  turn  out  that  the  bank- 
rupt was  entitled  to  receive  any  portion  of 
this  amount  from  other  fobbers  on  the  settle- 
ment of  his  accounts  with  them  respectively 
the  trustee's  claim  would  be  against  them. 

A  sum  of  c£818  15s.,  part  of  the  ,£1,262 
15s.  2d.,  was  supposed  to  have  become  due 
to  one  G.,  an  outside  client  of  B.  W.'s,  upon 
transactions  similar  to  those  in  H.'s  case, 
but  not  then  claimed  by  him. 

Held— that  G.  must  be  taken  to  have  agreed 
that  the  differences  should  be  settled  in  the 
way  usual  on  the  Stock  Exchange  on  specu- 
lative transactions,  and  to  have  agreed  to 
take  payment,  not  out  of  a  specific  fund 
resulting  from  a  particular  transaction  with 
a  particular  jobber  for  the  sale  of  a  par- 
ticular parcel  of  stock,  but  out  of  a  balance 
resulting  from  the  aggregate  of  his  transac- 
tions through  B.  W.  with  various  jobbers 
for  the  end  of  December  account.  He  must 
be  taken,  therefore,  to  have  authorised  B.  W. 
to  receive  and  pay  money  for  liim,  and  to 
set  off  losses  to  one  jobber  against  gains 
from  another,  and  to  have  agreed  to  be 
merely  a  creditor  of  B.  W.  for  the  general 
balance,  if  any,  in  his  own  favour,  and  not 
even  a  creditor  for  the  gain  upon  a  particu- 
lar bargain,  if  on  the  whole  account  the 
balance  should  be  against  him.  The  trustee, 
therefore,  was  entitled  to  the  =£818  15s.  in  the 
first  instance,  and  it  was  he  who  must  give 
effect  to  any  charge  which  might  be  found 
to  attach  to  it,  and  that  there  must  be  an 
order  against  the  official  assignee  for  the 
£'818  15s.,  as  it  is  the  practice  of  the  Court 
to^look  in  the  first  instance  to  the  person 
into  whose  hands  the  fund  is  traced,  unless 
he  has  paid  it  away  in  ignorance  of  the 
bankruptcy. 

King  v.  Hutton  ([1899]  2  Q.  B.  555)  (supra) 
followed. 

In  re  Woodd,  Ex  parte  King,  (1900)  82  L.  T. 
[504;  IG  T.  L.  R.  294-Wright,  J. 
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218.  Testamentary  Power  of  Appointment 
— Appointment  by  Will  to  Exncutor— Subse- 
quent Bankruptcy  of  Appointor — No  Order 
of  Discharge — Creditors  Subsequent  to 
deceiving  Order — Property  Divisible  among 
Creditors — Retainer — Bankruptcy  Act,  1883 
(4G  &  47  Vict  c.  52),  ss.  9,  44.]— G.,  who  under 
a  settlement  had  a  general  testamentary 
power  to  appoint  a  fund  of  <£2,000,  by  his 
will  in  1892  appointed  it  to  his  executor  E. 
In  1900  G.  vas  adjudicated  bankrupt,  and 
E.  proved  in  this  bankruptcy  for  =£1,131. 
G.  died  in  1904  having  never  received  his 
discharge,  and  having  incurred  debts  since 
the  date  of  the  receiving  order  amounting 
to  .£170. 

Held— that  the  duty  of  dividing  the  ap- 
pointed fund  devolved  upon  the  executor, 
and  that  only  creditors  subsequent  to  the 
receiving  order  had  a  right  to  participate 

Quare,  whether  in  such  a  case  an  executor 
could  set  up  a  right  of  retainer  in  respect  of 
a  debt  due  from  the  bankrupt  to  him. 

In  re  Guedalla,  Lee  v.  The  Tkustee,  [1905]  2 

[Ch.  331;  54  W.  E.  77;  75  L.  J.  Ch.  52;  94 

L.  T.  94;  12  Manson,  392— Warrington,  J. 

219.  Trad'ng  under  Assumed  Name — Pur- 
chasing and  Mortgaging  Freehold  Land — 
Second  Receiving  Order — Assets — Rights  of 
Trustee  and  Mortgagees  —  Order  —  Bank- 
ruptcy Act,  1883  (46  &  47  ict.  c.  52),  s.  53.] 
— A  receiving  order  was  in  1896  made  against 
a  builder,  who  was  subseqxiently  adjudi- 
cated a  bankrupt,  and  the  Official  Receiver 
became  trustee.  He  failed  to  surrender, 
and  no  information  was  obtainable  about 
his  affairs,  nor  were  there  any  apparent 
assets.  About  1898  the  bankriipt  started  in 
business  in  another  place  as  a  builder  under 
an  assumed  name.  He  purchased  freehold 
land  in  his  assumed  name,  and  mortgaged 
it.  A  second  receiving  order  was  made.  The 
assets  consisted  of  the  equities  of  redemption 
and  chattels,  which  realised  .£113.  On  motion 
by  the  mortgagees  :  — 

Held— that  the  order  would  be  that  "  on 
the  Registrar  being  satisfied  that  the  debts 
of  the  bankrupt  provable  in  the  first  bank- 
ruptcy are  paid  in  full,  the  sum  of  iill3 
being  applied,  so  far  as  it  will  go,  for  that 
purpose,  and  that  all  costs  and  expenses  of 
the  bankruptcy,  including  the  costs  of  the 
motion,  are  iiaid,  the  bankruptcy  shall  be 
annulled,  and  the  order  will  direct  that  the 
rnorf gaged  property  shall  vest  in  the  mort- 
gagoos,  subject  to  such  other  equity  of  re- 
demption as  may  subsist  therein." 
Re  Adis,  Ex  parte  Rushforth,  (1901)  84  L.  T. 
[508-Wright,  J. 

220.  Wife's  Separate  Property— Loan  to 
Husband  for  the  Purpose  of  his  Business— 
"Money  or  other  Estate"— Furniture— 
Bankruptcy  of  Ilasband—Assetx  of  Ihislxind 
—Married  Womeji's  Property  Act,  1882  (45 
and  46  Vict.  c.  75),  s.  3.]— A  married  woman 


lent  to  her  husband  for  the  purpose  of  his 
business  as  hotel-keeper  certain  furnitur® 
to  which  she  was  entitled  as  her  separate 
property.  On  the  husband's  bankruptcy  his 
assignees  claimed  the  furniture  as  his  assets. 

Held— that  the  furniture  was  to  be  treated 
as  assets  of  the  husband. 

In  sect.  3  of  the  Married  Women's^ Pro- 
perty Act,  1882,  the  words  "other  estate" 
are  not  to  be  read  as  meaning  only  property 
ejusdem  generis  with  that  indicated  by  the 
preceding  words  "  any  money." 
In  re  Donaldson,  [1902]  2  Ir.  R.  310-C.  A. 


(b)  Order  and  Disposition. 

221.  Bill  of  Sale— Trade  Goods— Order  and 
Disposition  of  the  Bankrupt  with  Consent 
and  Permission  of  the  true  Oicner— Bills  of 
Sale  Act,  1878,  Amendment  Act,  1882  (45  & 
46  Vict.  c.  43),  s.  7— Bankruptcy  Act,  1883 
(46  &  47  Vict.  c.  52),  5.  44.]— The  construction 
of  the  Bankruptcv  Act,  1883,  s.  44,  is  un- 
affected by  the  Bills  of  Sale  Act,  1882,  and 
the  possession  by  the  bankrupt  of  goods  used 
in  trade,  which  he  has  assigned  by  a  bill 
of  sale,  under  circumstances  such  as  to  raise 
a  reputation  of  ownership,  is  a  possession  by 
the  bankrupt  with  the  consent  and  permis- 
sion of  the  true  owner. 

Re  Ginger,  Ex  parte  London  and  Universal 

[Bank,  Ld.,  [1897]  2  Q.  B.  461;  66  L.  J.  Q.  B. 

777;  76  L.  T.  808;  4  Manson,  149;  44  W.  R. 

144-Div.  Ct. 

222.  Debt,  Assignment  of,  by  Bankrupt 
—Notice  of  Assignment— Bankruptcy  Act, 
1883  (46  &  47  Vict.  c.  52),  ss.  43,  44,  49.]-An 
English  banking  company  forwarded  on  the 
3rd  March  a  letter  signed  by  D.  requesting 
a  company  carrying  on  business  at  Athens, 
who  had  purchased  a  cargo  of  coal  from 
D.,  to  hand  bills  of  exchange  to  the  English 
banking  company  on  their  demand,  and  in 
the  letter  enclosing  the  said  letter  they  said, 
"  We  shall  be  glad  if  you  will  post  direct  to 
us  the  four  bills  with  the  enclosed  instruc- 
tions." D.  committed  an  act  of  bankruptcy 
on  the  3rd  March,  before  giving  the  said 
letter  to  the  English  banking  company,  who 
had  no  notice  thereof  till  afterwards. 

Held— that  the  letters  constituted  a  suffi- 
cient notice  of  the  assignment  of  the  debt; 
and  that  the  posting  of  the  notice  before  the 
English  banking  company  received  a  notice 
of  the  act  of  bankruptcy  was  sufficient  to 
prevent  the  debt  from  remaining  in  the 
order  or  disposition  of  the  bankrupt. 
In  re  Dixon,  Ex  parte  The  Trustee,  (1901) 
[83  L.  T.  433-Wright,  J. 

223.  Debts  Due  or  Growing  Due  to  Bank- 
rupt—Deposit of  Unaccepted  Bills  drawn  ou 
Debtor  hi)  Bankrupt— Custom  of  Trade- 
Bankruptcy  Act,  1883  (46  &  47  Vict.  c.  52". 
suh-s.  Hi.]— A  firm  of  general  shippers  at 
Manchester  were  in  the  habit  of  consigning 
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and  selling  goods  to  Spanish  customers  upon 
terms  that,  unless  the  goods  had  been  pre- 
viously paid  for,  the  Spanish  customers,  on 
the  expiration  of  three  months  from  the 
date  of  the  invoice,  should  accept  drafts  at 
three  months  to  be  drawn  upon  them  by  the 
shippers.  The  shippers  borrowed  money 
from  London  bankers  upon  the  terms  that, 
on  dispatching  goods  to  Spanish  customers, 
they  should  deposit  with  the  bankers  a  six 
months'  bill  of  the  amount  of  the  invoice 
drawn  on  the  Spanish  customer,  together 
with  a  copy  of  the  invoice  and  duplicate  bill 
of  lading;  and  that  they  should,  on  the  ex- 
piration of  three  months  from  the  date  of 
the  invoice,  further  give  the  bankers  a  three 
months'  bill  on  the  Spanish  customer,  which 
was  to  be  presented  by  the  bankers  to  the 
Spanish  customer  for  acceptance.  When  the 
three  months'  bill  was  met  the  bankers  were 
to  return  to  the  shippers  the  unaccepted  six 
months'  bill.  After  borrowing  money  on 
these  terms  the  shippers  became  bankrupt. 
The  six  months'  bills  were  not  presented  for 
acceptance,  nor  did  the  bankers  give  to  the 
Spanish  customers  any  notice  of  their  trans- 
actions with  the  bankrupts. 

Held— that  the  debts  owing  from  the 
Spanish  customers  were  in  the  order  or  dis- 
position of  the  bankrupts  in  their  trade  or 
business  by  the  consent  of  the  true  owners 
under  such  circumstances  that  they  were 
divisible  among  the  bankriipts'  creditors 
under  sect.  44,  sub-sect.  iii.  of  the  Bank- 
ruptcy Act,  1883. 
Ee     Goetz,    Jonas    &     Co.,     Ex    parte    Thb 

[Trustee,  [1898],  1  Q.  B.  787;  G7  L.  J.  Q.  B. 

577;  78  L.  T.  399;  5  Mauson,  76;  14  T.  L.  R. 
327;  46  W.  R.  469-C.  A. 


224.  Shares— Deposit  hy  Owner  with  Bank 
— Notice  of  Act  of  Bankrupteij — Subsequent 
Adjudication— h-ish  Bankruptcy  and  Insol- 
vent Act,  1857  (20  &  21  Vict.  c.  60),  s.  313.]— 
Where  an  owner  of  shares  in  certain  com- 
panies deposited  the  scrip  with  a  bank  to 
secure  an  advance,  without  any  memoran- 
dum in  writing  or  duly  executed  transfer, 
and  the  bank,  before  adjudication,  served 
notice  of  such  assignment  on  the  companies, 
with  knowledge,  however,  of  an  act  of  bank- 
ruptcy committed  by  the  owner. 

Held— that  where  the  certificates  contained 
a  proviso  that  they  must  be  produced  on 
registration  of  the  transfer,  such  shares 
were  not  in  the  order  and  disposition  of  the 
bankrupt;  but  that  where  the  certificates 
contained  no  such  proviso,  the  shares  were 
in  the  order  and  disposition  of  the  bank- 
rupt, the  notice  of  transfer  not  having  been 
served  upon  the  companies  by  the  bank 
before  becoming  aware  of  the  act  of  bank- 
ruptcy. 

Colonial  Bank  v.  Whinney  (  (1886)  11  App. 
Cas.  426;  56  L.  J.  Ch.  43;  34  W.  R.  705;  55 
L.  T.  362;  3  M.  B.  R.  207)  followed. 
In  re  Bctler,  [1900]  2  Ir.  R.  153— Boyd,  J. 


225.  Farming  Stock— Custom— Bankruptcy 
Act,  1883  (46  &  47  Vict.  c.  52),  s.  44,  suh-s.  2 
(lit. ).]— There  being  a  well-known  custom 
that  stock  is  taken  in  for  agistment  on  a 
farm,  sect.  44,  sub-sect.  2  (iii.),  of  the  Bank- 
ruptcy Act,  1883,  does  not  apply  so  as  to 
bring  the  stock  of  another  person  which  is 
on  the  farm  within  the  order  and  disposition 
of  the  bankrupt  with  the  consent  of  the  true 
owner,  even  though  in  fact  there  is  no  agist- 
ment agreement. 

Ex  parte  Turquand,  In  re  Parkers  (  (1885), 
14  Q.  B.  D.  636;  51  L.  J.  Q.  B.  242;  53  L.  T. 
579;  33  W.  R.  437-C.  A.)  applied. 
In  ee  James,  Ex  parte  The  Swansea  Mercan- 

[tile  Bank,  Ld.,  (1907)  24  T.  L.  R.  15-C.  A. 

226.  Partnership  —  Dissolution  —  Assign- 
ment of  Book  Debts — Equitable  Assignment 
of  Debt — Notice  of  Assignment— Possession 
with  Consent  of  True  Owner— Bankruptcy 
Act,  1883  (46  &  47  Vict,  c  52),  s.  44.]— C.  and 
S.  carried  on  business  in  partnership.  The 
firm  lent  money  to  R.  The  firm  dissolved 
partnership,  and  the  whole  of  the  assets, 
including  the  book  debts,  were  assigned  to 
C,  Avho  was  to  pay  S.  one-fifth  of  the  loan 
to  R.  C.  became  bankrupt,  and  his  trustee 
subsequently  received  from  R.  a  sum  in 
settlement  of  the  loan.  S.  gave  no  notice  of 
his  interest  to  R. 

Held— that  although  there  Avas  a  valid 
equitable  assignment  to  S.  of  one-fifth  of 
the  loan,  S.  was  the  "  true  owner "  of  one- 
fifth  within  sect.  44  of  the  Bankruptcy  Act, 
1883,  but  that  C.  was  in  possession  of  the 
whole  debt  with  the  consent  of  S.  at  the 
commencement  of  the  bank^-uptcy,  and  S. 
could  not  recover  from  the  trustee. 
Re  Crouch,  Ex  parte  Smith,  (1901)  S3  L.  T. 
[746-Wright,  J. 

227.  Reputed  Oxcner ship— Bill  of  Sale- 
Consent  of  True  Owner.'] — Where  a  person 
is  in  possession  of  certain  chattels,  of  which 
he  has  executed  a  bill  of  sale,  and  is  sub- 
sequently adjudicated  a  bankrupt,  before 
making  any  default  in  payment  of  the  sum 
thereby  secured,  such  chattels  are  to  be 
deemed  to  be  in  the  order  and  disposition 
of  the  bankrupt,  with  the  consent  of  the 
true  owner,  within  the  meaning  of  sect.  313 
of  the  Irish  Bankrupt  and  Insolvent  Act, 
1857. 

In  re   Ginger,   Ex  parte   the  London  and 
Universal    Bank    ([1897]    2    Q.    B.    461;    66 
L.  J.  Q.  B.  777;  46  W.  R.  144;  76  L.  T.  808; 
5  Manson,  149 — Div.  Ct.),  followed. 
In  re  Hayes,  [1899]  2  Ir.  R.  206-Q.  B. 

228.  Reputed  Ownership — Building  Agree- 
7nent — Materials  and  Plant  Deemed  to  be 
"Annexed  to  the  Freehold"— Mortgage  of 
Building  Agreement — Power  to  Mortgagee 
to  Enter  and  Complete  if  Builder  "  Become 
Bankrupt"— Bankruptcy  Act,  1883  (46  &  47 
Vict.  c.  52),  s.  44.]— W.  entered  into  a  build- 
ing agreement  with  the  freeholder  of  certain 
plots  of  land.       There  was  a  clause  in  the 
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Property  of  Bankrupt — Continued, 
agreement  which  "  annexed  to  the  freehold  " 
unconditionally  all  materials  and  plant 
brought  on  to  the  premises.  W.  assigned  this 
agreement  to  A.  H.  as  security  for  repayment 
to  A.  H.  Avith  interest  of  moneys  then  advanced 
and  to  be  advanced  by  A.  H.  to  W.  This 
deed  provided  that  if  W.  should  make 
default  in  payment  or  should  "  become  bank- 
rupt "  then  A.  H.  might  enter  and  complete 
the  buildings.  A  receiving  order  was  made 
against  W.,  and  A.  H.  with  the  consent  of 
the  freeholder  entered  and  completed  some 
of  the  unfinished  houses,  using  the  plant  and 
materials  for  that  purpose.  The  trustee  in 
bankruptcy  disclaimed  the  building  agree- 
ment and  claimed  the  loose  plant  and 
materials  which  at  the  date  of  the  receiving 
order  were  on  the  premises. 

Held— that  the  words  "  become  bank- 
rupt" should  be  construed  strictly,  and, 
therefore  no  right  to  enter  under  the  mort- 
gage had  arisen;  that  the  freeholder  was  the 
true  owner  of  the  materials  and  plant  in  a 
general  sense,  but  that  he  consented  to  their 
remaining  in  the  possession  of  the  builder 
as  if  the  builder  were  the  true  owner;  that 
the  assent  given  at  the  time  of  making  the 
building  agreement  operated  as  an  assent 
for  the  purpose  of  the  doctrine  of  reputed 
ownership ;  and  that  the  plant  and  materials 
which  were  loose  at  the  date  of  the  act  of 
bankruptcy  belonged  to  the  trustee  in  bank- 
ruptcy. 

In  re  Ginqer  ([1897]  2  Q.  B.  461;  6G 
L.  J.  Q.  B.  777;  46  W.  E.  144;  76  L.  T.  808; 
4  Manson,  149— Div.  Ct.)  followed. 

In  re  Weibking,  Ex  parte  Ward,  [1902]  1  K.  B. 
[713;  71  L.  J.  K.  B.  389;  50  W.  R.  460;  86 
L.  T.  24,  455;  9  Manson,  131— Wright,  J. 

229.  Reputed  Ownership— Building  Con- 
tract—Plant and  Materials  "  considered  to 
be  properly  of"  Building  Owncrs—For- 
jeiture  by  Contractor  of  Plant  and  Materials 
to  Building  Owners— Bankruptcy  oj  Contrac- 
tors —  Protected  Transaction  —  Bankruptcy 
Act,  1883  (46  &  47  Vict.  c.  52),  s.  44.]— A  firm 
of  builders  contracted  to  erect  for  a  school 
board  certain  school  buildings.  Clause  10 
of  the  contract  provided  that  "  all  plant, 
work,  and  materials  brought  to  and  left 
upon  the  ground  by  the  contractor  .  .  . 
shall  be  considered  to  be  the  property  of  the 
board,  and  the  same  shall  not  on  any  ac- 
count whatever  be  removed  or  taken  away 
by  the  contractor  or  by  any  other  person 
without  the  express  licence  in  v;riting  of  the 
architect,  but  the  board  shall  not  be  in  any 
way  answerable  for  any  loss  or  damage  which 
may  happen  to  or  in  respect  of  any  such 
plant,  work,  or  materials,  either  by  the 
same  being  lost,  stolen,  or  injured  by 
weatlier  or  otherwise."  Clause  20  of  the 
contract  provided  that  in  the  event  of  the 
builders  or  their  trustee  neglecting  to  pro- 
ceed with  the  work  for  seven  days  after 
receiving  notice  in  writing  to  do  so  all  plant 
and    materials   on   the   premises   should    be 


forfeited  to  the  board.  On  Feb.  16th,  1900, 
the  builders  filed  their  petition  in  bank- 
ruptcy. On  Feb.  22nd,  1900,  the  school  board, 
in  pursuance  of  Clause  20  of  the  contract, 
gave  the  debtors  and  the  OSicial  Receiver  in 
bankruptcy  notice  to  proceed  with  the  works. 
On  March  1st  the  debtors  were  adjudged 
bankrupt;  on  March  2nd  C.  was  appointed 
trustee  of  the  debtors'  estate.  The  trustee 
claimed  the  plant  and  materials  upon  the 
premises  as  being  in  the  order  and  disposi- 
tion of  the  debtors  by  the  consent  of  the 
board  as  the  true  owners  under  such  cir- 
cumstances as  to  make  the  debtors  the 
reputed  owners. 

Held— that  the  school  board  were  not  the 
"  true  owners,"  within  sect.  44  of  the  Bank- 
ruptcy Act,  1883,  of  the  plant  and  materials 
upon  the  premises  at  the  time  of  the  bank- 
ruptcy; that  the  board  had  a  contractual 
right  to  have  the  goods  remain  on  the  land; 
that  the  possession  of  the  builders  was  an 
ambiguous  one  which  they  could  not  make 
use  of  to  remove  the  goods  from  the  pre- 
mises; that  the  board  merely  consented  that 
the  goods  should  remain  on  the  land  for  the 
purpose  of  using  them  in  the  building;  that 
the  goods  were  not  in  the  reputed  owner- 
ship of  the  debtors;  that  the  trustee  took 
them  subject  to  their  being  forfeited  under 
Clause  20  to  the  board;  and  that  that  con- 
tingency happened  and  transferred  the  pro- 
perty to  the  board. 
In  re  Keen  and  Keen,  Ex  parte  Collins,  [1902] 

[1  K.  B.  555;  71  L.  J.  K.  B.  487;  50  W.  R. 

334;  86  L.  T.  235;  9  Manson,  145— 

Div.  Ct. 

230.  Reputed  Ownership— Goods  used  hy 
Bankrupt  "in  his  Trade  or  Business"— 
Mantle-stands— Consent  of  True  Owner- 
Bankruptcy  Act,  1883  (46  &  47  Vict.  c.  52), 
s.  45  (iti. ).]— Goods  "  in  the  possession,  order 
or  disposition  of  the  bankrupt  in  his  trade 
or  business,"  which  pass,  by  virtue  of 
sect.  44  of  the  Bankruptcy  Act,  1883,  to  the 
trustee  in  bankruptcy,  may  be  used  for  pur- 
poses connected  with  the  bankrupt's  trade 
or  business. 

Stands  or  models  used,  with  the  knowledge 
and  acquiescence  of  the  true  owner,  in  the 
business  of  a  mantle-dealer,  who  became 
bankrupt,  were  accordingly  held  to  be  goods 
in  the  bankrupt's  possession  in  his  trade  or 
business,  and,  there  being  no  proof  of  a 
custom  to  the  effect  that  stands  not  belong- 
ing to  the  trader  were  used  in  the  business, 
passed  to  the  bankrupt's  trustee. 
Suarman  v.  Mason,  [1899]  2  Q.  B.  679;  69  L.  J. 

[Q.   B.   3;  48  W.   R.  142;  81  L.   T.  485;  10 

T.  L.  R.  11—7  Manson,  19- Div.  Ct.   (and 
see  No.  232,  infra). 


231.  Reputed  0 u-nership-Liccnscd  Vic- 
tualler—hi  ortyagees  in  Possession  — Bill  of 
Sale— Goods  in  Possession,  Order,  or  Dispo- 
sition of  Debtor  in  his  Trade  or  Business— 
Baiikruptcy  Act,  1883  (46  &  47  Vict.  c.  52), 
s.  44.]— A  bankrupt  was  a  licensed  victualler 
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Property  of  Bankrupt— 6'o?t<»n«fZ. 
and  the  lessee  of  three  public-houses;  the 
licence  of  one  of  these  houses  was  in  his 
name,  while  the  licences  of  the  other  two 
were  held  by  other  persons  for  him.  The 
three  public-houses  were  mortgaged  to  a 
firm  of  brewers  who,  on  the  31st  October, 
1900,  served  the  bankrupt  with  a  writ  in 
respect  of  his  debt  to  them,  on  which  judg- 
ment was  entered.  On  the  3rd  November, 
1900,  the  bankrupt  executed  a  bill  of  sale. 
On  the  8th  March,  1900,  the  sheriff  entered 
upon  the  three  houses  under  a  writ  of  fi.  fa., 
and  seized  all  the  stock-in-trade  and  chattels 
excepting  such  as  were  included  in  the  bill 
of  sale.  Upon  the  same  day  the  mortgagees 
appointed  three  persons  as  managers  of  the 
respective  public-houses.  On  the  9th  Novem- 
ber the  sheriff  sold  the  goods  comprised  in 
the  bill  of  sale  by  private  contract.  On  the 
30th  November  a  receiving  order  was  made 
against  the  bankrupt.  There  was  no  de- 
fault under  the  bill  of  sale. 

Held— that  as  far  as  the  goods  in  the  bill 
of  sale  consisted  of  goods  used  in  the  trade 
or  business,  they  were,  at  the  commence- 
ment of  the  bankruptcy,  in  the  possession, 
or  disposition  of  the  bankrupt,  with 


I'dei 


the  consent  or  permission  of  the  true. owner, 
under  such  circumstances  that  he  was  the 
true  owner  thereof  and  that  they  were 
vested  in  the  trustee,  and  were  within  the 
provisions  of  the  Bankruptcy  Act,  1883,  s.  U 
(iii.). 

Ee  Elliott,  Ex  parte  The  Trustee,   (1901)  84 
[L.  T.  325-Wright,  J. 

232.  Samples  sent  to  show  to  Customers- 
Consent  of  Owner— Bankritptcy  Act,  1883  (46 
&  47  Vict.  c.  52),  s.  44.]— In  order  that  goods 
may  be  in  the  order  and  disposition  of  a 
bankrupt  with  the  consent  of  the  true  owner 
so  as  to  pass  to  the  trustee  in  bankruptcy, 
the  real  owner  must  have  consented  to  a 
state  of  things,  from  which  (had  he  con- 
sidered the  matter)  he  must  have  known 
that  the  inference  of  ownership  by  the 
bankrupt  must  arise. 

A  firm  of  foreign  bankers,  shipping  and 
commission  agents  had  in  their  possession  at 
the  date  of  their  bankruptcy  certain  silver 
and  plated  articles,  the  property  of  A.  &  Co., 
silversmiths  and  electroplaters. 

The  articles  were  sent  as  samples  to  be 
exhibited  in  cases  in  the  bankrupt's  office, 
and  a  list  of  the  trade  prices  was  sent  with 
them;  they  could  not  be  sold  below  these 
prices. 

Held— not  to  be  within  the  "  order  and 
disposition  "  of  the  bankrupts. 

Sharman  v.  Mason   ([1899]  2  Q.  B.  679;  69 
L.  J.  Q.  B.  3;  48  W.  R.  142;  81  L.  T.  485- 
Div.   Ct.  No.  230  supra)  explained. 
In  re  Watson  &  Co.,  Ex  parte  Atkin  Bros., 

[1904]  2  K.  B.  753;  73  L.  J.  K.  B.  854;  20 

T.  L.  R.  727;  11  Manson,  25G;  91  L.  T.  709— 

C.  A. 


(c)  Undischarged  Bankrupt— after 
acquired  property. 


233.  Assignment  of  Chose  in  Action  after- 
Discharge— luiowledge  by  Assignee  of  Trus- 
tee's Ignorance—"  Dealing  with  the  Bankrupt 
bond  fide  and  for  Value  "—Law  of  the  Colony 
of  Fjctorm.]— Under  the  law  of  the  Colony 
of  Victoria  (Australia)  the  term  "insolvent" 
is  equivalent  to  "bankrupt"  in  English 
law.  E.  became  an  insolvent  in  the  said 
Colony  in  April,  1892.  In  March,  1893,  E. 
became  entitled  under  the  will  of  his  father, 
who  died  domiciled  in  England  on  the  4th  of 
that  month,  to  a  legacy  and  share  of  residue 
together  amounting  to  about  ,£900. 

On  the  30th  Sept.,  1893  E.  obtained  his 
discharge.  By  deed  of  the  25th  June,  1895, 
E.  assigned  to  the  plaintiffs  all  his  share 
and  interest  under  the  said  will  in  consider- 
ation of  J:900.  The  assignee  in  the  insolvency 
was  not  aware,  and  was  not  informed,  as  to 
E.  having  become  entitled  to  the  said  interest 
under  his  father's  will,  and  accordingly  had 
not,  prior  to  the  date  of  the  assignment  to 
the  plaintiffs,  intervened  to  claim  the  benefit 
of  such  interest.  At  the  date  of  the  said 
assign aient  the  plaintiffs  knew  that  the 
assignee  in  the  insolvency  was  not  aware  that 
E.  had  become  entitled  to  the  interest  under 
his  father's  will.  The  trustees  of  the  will 
knowing  of  E.'s  insolvency  declined  to  pay 
over  the  amount  of  his  share  and  interest 
under  the  will  to  the  plaintiffs,  who  there- 
upon brought  this  action  against  the  said 
trustees  for  a  declaration  that  the  plain- 
tiffs were  entitled  to  the  share  and  interest 
of  E.  under  his  father's  will.  The  assignee 
in  the  insolvency  was  afterwards  by  order 
added  as  a  defendant,  and  contended  that  the 
money  representing  the  said  share  and 
interest  should  be  paid  over  to  him.  The 
learned  judge  found  as  a  fact  upon  expert 
evidence  that  there  was  no  material  differ- 
ence between  the  phraseology  of  the  Victorian 
Insolvency  Act  of  1890  and  the  English 
Bankruptcy  Act  of  1883  so  far  as  concerned 
the  matters  to  be  dealt  with  in  the  present 
case,  and  that  although  not  in  the  strict 
sense  binding  the  decisions  of  the  Courts  of 
Appeal  in  England  were  regarded  with  the 
highest  respect  in  the  courts  of  the  Colonies, 
and  that  substantially  those  decisions  were 
looked  at  in  matters  turning  upon  the  con- 
struction of  similar  statutes,  as  giving  the 
law  which,  should  the  precise  point  arise, 
the  courts  in  the  Australian  Colonies  would 
act  upon. 

Held— that  the  dealing  of  the  plaintiffs 
with  E.  had  been  "  bond  fide  and  for  value" 
within  the  meaning  of  the  rule  laid  down  in 
Cohen  v.  Mitchell  (25  Q.  B.  D.  202),  and 
that  the  assignment  to  the  plaintiffs  was 
therefore  valid  against  the  assignee  in  E.'s 
insolvency,  and  that  the  plaintiffs  were  con- 
sequently entitled  to  the  declaration  they 
claimed. 

Hunt  v.  Fripp,  [1898]  1  Ch.  675;  67  L.  .1.  Ch. 

[377;  77  L.  T.  516;  5  Manson,  105;  46  W.  R. 

125— Byrne,  J. 
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Property  of  BsLnkYu^t—Coiilinued. 

234.  Bequest  hu  an  Original  Creditor— 
Executor's  right  to  retain  Debt—Bank- 
ruptcij  Aet,  1869  (32  &  33  Vict.  c.  71),  s.  54.]— 
Section  51.  of  the  Bankruptcy  Act,  18G9, 
applies  to  liquidating  debtors. 

Ex  parte  WiUiams  ((1875)  L.  E.  20  Eq.  713; 
41  L.  J.  Bk.  122)  followed. 

In  1882  P.  filed  a  petition  under  tlie  Bank- 
ruptcy Act,  18G9,  for  liquidation  of  his 
affairs  by  arrangement.  His  father,  to 
whom  he  owed  =£1,183,  sold  some  property 
over  which  he  held  a  bill  of  sale,  but  did 
not  prove,  for  the  balance  of  his  debt.  The 
liquidation  was  closed,  but  the  creditors  re- 
fused to  grant  P.  his  discharge.  In  1903  his 
father  died,  leaving  him  a  share  of  residue. 

Held— that  the  balance  of  the  debt  was 
still  subsisting,  and  that  the  executors  could 
call  upon  P.  to  bring  it  into  account,  to- 
gether with  interest  thereon  at  4  per  cent, 
from  the  expiration  of  three  years  from  the 
close  of  the  liquidation. 

In   re   Powell,   Powell  v.   Powell    (1904)   20 
[T.  L.  E.  374;  11  Mansou,  22— Eady,  J. 

235.  Payment  hij  Exeeutors  of  Legacy  to 
Bankrupt—No  Intervention  by  Assignees- 
Liability  of  Executors.]- Where  a  person 
became  entitled  to  a  legacy  after  he  had  been 
adjudicated  a  bankrupt,  and  before  he  had 
obtained  his  discharge,  such  legacy  was  paid 
to  him  by  the  testator's  executors,  acting 
bond  fide,  without  notice  of  his  bankruptcy, 
and  before  any  intervention  on  the  part  of 
the  assignees  in  bankruptcy,  to  assert  title 
to  the  legacy  for  the  benefit  of  the  creditors 
of  the  bankrupt. 

Held  bv  the  Court  of  Appeal  (reversing  the 
decision  "^  of  Boyd,  J.)— that  the  executors 
were  not  liable  to  the  assignees  for  the 
amount  of  the  legacy,  under  sect.  267  of  the 
Irish  Bankrupt  and  Insolvent  Act,  1857. 

Herbert    v.    Sayer    ((1844)    5    Q.    B.    965;    2 
D.  &  L.  49;  13  L.   J.  Q.  B.  209;  8  Jur.  812) 
applied. 
In   re   Ball,    [1899]   2   Ir.   E.   313-Q.   B.   322 

236.  Personal  Earnings— B iUiards— Wager- 
ing Contract  —  Stakes  —  Interpleader  —  Pay- 
ment into  Court— (laming  Act,  1845  (8  &  9 
Vict.  c.  109),  s.  IS— Gaming  Act,  1892  (55  &  56 
Vict.  c.  9),  s.  1—Bankruptcij  Act,  1883  (46  & 
47  Vict.  c.  52),  .9.9.  44,  53.]— The  defendant  was 
an  undischarged  bankrupt  and  a  professional 
billiard  player.  The  plaintiff  was  his  trustee 
in  bankruptcy.  The  defendant  and  D. 
agreed  to  play' a  match  at  billiards  for  JilOO 
a-side,  and  each  party  deposited  that  sum 
with  stakeholders.  The  defendant  won  the 
match.  Both  the  plaintiff  and  the  defendant 
claimed  the  money.  The  stakeholders  inter- 
pleaded, and  the  money  was  paid  into  Court, 
and  an  issue  directed  to  dolciiiiine  whether 
the  plaintiff  or  the  defendant  was  entitled  to 
the  money. 

Held— that  the  =£100  deposited  by  the  bank- 
rupt belonged  to  his  trustee  in  bankruptcy. 


the  plaintiff;  that  D.  setting  up  no  claim  to 
the  ,£100  deposited  by  him,  it  also  belonged 
to  the  plaintiff. 

Order  of  PhiUimore,  J.  ([1899]  2  Q.  B.  560; 
68  L.  J.  Q.  B.  998;  81  L.  T.  522;  15  T.  L.  E. 
523;  6  Manson,  397),  varied. 
Shoolbred  v.  Eobeets,  [1900]  2  Q.  B.  497;  69 

[L.  J.  Q.  B.  800;  83  L.  T.  37;  16  T.  L.  E. 


486-C. 


237.  Personal  Earnings— Charge  on  Fund 
—Personal  Promise  to  Pay— Assignment  not 
Perfected  by  Notice  —  Intervention  of 
Trustee— Stop  Order— Title  of  Trustee- 
Bankruptcy  Act,  1883  (46  &  47  Vict.  c.  52), 
s.  50,  sub-s.  5.]— T.,  an  undischarged  bank- 
rupt, who  had  prior  to  his  bankruptcy  been 
a  wine  merchant,  while  not  a  professional 
public-house  broker,  had  since  his  bank- 
ruptcy habitually  endeavoured  to  earn 
money  by  introducing  buyers  to  vendors  of 
public-houses,  introduced  to  R.  a  purchaser 
for  E.'s  public-house,  and  on  the  20th  April, 
1897,  obtained  a  judgment  against  E.  for 
^£258  commission.  On  the  6th  May,  1897,  the 
trustee  in  the  bankruptcy  gave  notice  to  T. 
and  E.  claiming  the  money  for  the  estate, 
and  on  the  7th  May  obtained  a  stop-order. 
The  trustee  was  subsequently  informed  of 
two  claims  by  C.  and  V.  against  this  fund. 
C.'s  claim  was  based  on  a  letter  by  T.  pro- 
mising C.  one-half  the  commission  earned 
by  T.  on  the  sale  by  T.  of  public-houses  in- 
troduced by  C.  to  T.  V.'s  claim  arose  out 
of  a  written  assignment  by  T.  of  his  claim 
against  E.  executed  two  days  prior  to  the 
trial  of  T.'s  action  against  E.  Neither  C. 
nor  V.  had  given  notice  of  assignment  to  R., 
but  E.  in  the  course  of  the  action  became 
informed  of  C.'s  claim. 

Held— (1)  that  commission  so  earned  was 
in  the  nature  of  earnings  from  a  trade  or 
business,  and  not  in  the  nature  of  mere  per- 
sonal labour  or  personal  skill,  and  passed  to 
the  trustee.  (2)  That  C.'s  claim  was  not  a 
charge  or  assignment  on  the  particular 
fund,  but  a  mere  personal  contract  to  pay 
money  in  certain  events.  (3)  That  V.  not 
having  perfected  his  assignment  by  notice, 
the  trustee  by  obtaining  a  stop-order  had 
perfected  his  title. 

Mercer  v.  Vans  Colina,  (1898)  67  L.  J.  Q.  B. 

[424;     78     L.     T.     21;     4     Manson,     363— 

Wright,  J. 

238.  Personal  Earnings— Property  Vesting 
in  Trustee— Exception  of  Personal  Earnings 
Limited  to  what  is  Necessary  for  the  Sup- 
port of  the  Bankrupt,  his  Wife  and  Family 
—Bankruptcy  Aet,  1883  (46  &  47  Vict.  c.  52), 
s.  44.]— After  bankruptcy,  and  before  his 
discharge,  whatever  property  a  bankrupt 
acquires  belongs  to  his  trustee,  save  only 
what  is  necessary  for  his  support.  He  may 
sue  for  and  recover  his  earnings  if  his 
trustee  does  not  interfere,  but  what  he  re- 
covers lie  recovers  for  the  benefit  of  his 
creditors,  except  to  the  extent  necessary  to 
support   himself   ami    his    wife   and   family. 
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Property  of  B&nkivi-pt— Continued. 
Personal    earnings   beyond    the    amount    re- 
quired for  this  purpose  vest  in  the  trustee 
under  sect.  44  of  the  Bankruptcy  Act,  1883. 

In  re  Graijdon  ([1896J  1  Q.  B.  417;  C5 
L.  J.  Q.  B.  328;  44  W.  R.  495;  74  L.  T  175; 
3  Manson,  5 — Vaughan  Williams,  J.)  fol- 
lowed. 

In    re    Eobeets,     [1900]     1    Q.    B.    122;    69 

[L.  J.  Q.  B.  19;  48  W.  E.  132;  81  L.  T. 

4G7;  IG  T.  L.  E.  29;  7  Manson,  5— C.  A. 

239.  Real  Property —  Bona-fide  Purchaser 
for  Value— Property  Vesting  in  Trustee— 
Bankruptcy  Act,  1883  (46  &  47  Vict.  c.  52), 
ss.  44,  54.]— The  rule  laid  down  in  Cohen  v. 
Mitchell,  that,  until  the  trustee  intervenes, 
all  transactions  with  respect  to  after- 
acquired  property  entered  into  by  a  bank- 
rupt with  any  person  dealing  with  him  bona 
fide  and  for  value,  whether  with  or  without 
notice  of  the  bankruptcy,  are  valid  against 
the  trustee  in  bankruptcy,  does  not  apply 
to  real  estate.  Therefore  a  conveyance  by 
an  undischarged  bankrupt  of  real  property 
to  a  purchaser  bond  fide  and  for  value  is  in- 
valid against  the  trustee. 

An  undischarged  bankrupt,  nine  years 
after  his  adjudication,  bought  freehold  pro- 
perty, which  he  mortgaged;  subsequently  he 
sold  the  equity  of  redemption  to  the  plain- 
tiffs, who  knew  nothing  of  his  bankruptcy, 
and  who  spent  large  sums  of  money  in 
building  houses  on  the  property. 

Held— that  as  against  a  purchaser  from 
the  trustee  in  the  bankruptcy  the  plaintiff 
had  no  title. 

Cohen  v.  Mitchell  ((1890)  25  Q.  B.  D.  262; 
59  L.  J.  Ch.  409;  38  W.  E.  551;  63  L.  T.  206) 
considered. 

7)1  re  New  Land  Development  Co.  v.  Gray 
(  [1892]  2  Ch.  138;  61  L.  J.  Ch.  323;  40  W.  E. 
295,  551;  66  L.  T.  404-Chitty,  J.)  and  Bird  v. 
Philpott  (  [1900]  1  Ch.  822;  69  L.  J.  Ch.  487; 
82  L.  T.  110;  7  Manson,  251— Farwell,  J. 
No.  242,  inira)  followed. 
London   and   County   Contracts,    Ld.    v.    Tal- 

[lack,  (1903)  51  W.  E.  408;  19  T.  L.  E.  156— 
Kekewich,  J. 

240.  Realty-Legal  or  Equitable  Estate— 
Mortgage— Intervention  by  Trustee— Bank- 
ruptcy Act,  1883  (46  &  47  Vict.  c.  52),  ss.  44, 
54,  1G8.]— An  undischarged  bankrupt,  who, 
after  his  bankruptcy,  has  acquired  either  a 
legal  or  equitable  interest  in  real  property, 
cannot,  before  his  trustee  intervenes,  make 
a  good  title  even  to  a  bond  fide  purchaser  for 
value  without  notice. 

The  rule  laid  down  in  In  re  New  Land 
Development  Association  v.  Gray  ([1892] 
2  Ch.  138;  51  L.  J.  Ch.  323;  40  W.  E.  295; 
06  L.  T.  404— Chitty,  J.)  applied  to  an 
equitable  interest  in  realty. 

The  rule  laid  down  in  Cohen  v.  Mitchell 
(  (1890)  25  Q.  B.  D.  262;  59  L.  J.  Q.  B.  377; 
54  J.  P.  804;  38  W.  E,  588;  93  L.  T.  153— 
C.  A.)  applies  only  to  personal  estate,  in- 
cluding leaseholds. 


After  P.'s  bankruptcy,  and  while  he  was 
still  undischarged,  freehold  property  was 
conveyed  to  a  person,  who  was  in  fact 
trustee  for  P. ;  this  person  was  said  to  have 
granted  a  lease  of  the  property  to  P.,  who 
mortgaged  it  by  sub-demise  to  the  defendant, 
but  the  Court  held  that  the  genuineness  of 
the  lessor's  signature  to  the  lease  was  not 
proved.  The  Trustee  in  Bankruptcy  had 
not  intervened  at  the  date  of  the  mortgage, 
and  the  defendant  acted  therein  bond  fide. 

Held— that  the  trustee's  title  was  superior 
to  that  of  the  defendant. 
Official  Eeceiver   (or  Preston's  Trustee)  v. 

[Cooke,  [1906]  2  Ch.  661;  75  L.  J.  Ch.  757; 
13  Manson,  337— Neville,  J. 

241.  Solicitor's  Bill  of  Costs— Assignee  for 
Value— Notice  by  Trustee— Priority— Out-of- 
pocket  Expenses— General  Dcclaration.}—A 
trustee,  as  general  assignee  of  the  bankrupt's 
property,  can,  by  giving  proper  notice  to 
the  holder  of  the  fund  or  by  a  stop-order, 
where  a  stop-order  is  necessary,  perfect  his 
title  as  against  other  assignees.  So  that 
where  a  solicitor,  an  undischarged  bankrupt, 
assigned  for  value  the  amount  of  his  taxed 
bill  of  costs  for  the  petitioning  creditors  of 
a  company  in  liquidation,  his  trustee  in 
bankruptcy  gave  notice,  before  the  assignee, 
to  the  liquidator  of  the  company,  claiming 
the  amount  of  the  taxed  bill  as  part  of  the 
after-acquired  property  of  the  bankrupt. 

Held— that  the  trustee  was  entitled  to  the 
amount  in  priority  to  the  assignee,  but  not 
to  a  general  declaration.  Mercer  v.  Vans 
Colina  ((1897)  67  L.  J.  Q.  B.  424;  78  L.  T. 
21;  4  Manson,  363)  followed.  In  such  a  case 
the  bankrupt's  out-of-pocket  expenses  will, 
if  properly  vouched,  be  allowed  to  him  out 
of  the  amount. 
In    re    Beall,    Ex    parte    Official    Eeceiver, 

[1899]   1  Q.  B.  088;  68  L.  J.  Q.  B.  462;  80 
L.   T.   267;  6  Manson,  163-Wright,  J. 

242.  Surplus  Assets— Agreement  for  Charge 
—Second  Bankruptcy— Rights  of  Successive 
Trustees— Bankruptcy  Act,  1883  (46  &  47  Vict, 
c.  52),  ss.  20,  40,  sub-s.  5;  ss.  44,  50,  54,  65, 
168.]— A  trustee  in  bankruptcy  takes  all  the 
bankrupt's  property  for  an  absolute  estate 
in  law,  but  for  limited  purposes,  namely, 
for  the  payment  of  the  creditors  under  that 

I  bankruptcy,  and  that  bankruptcy  only,  pay- 
ment of  principal  and  interest,  and  all  the 
costs  of  the  bankruptcy.  Subject  to  that, 
he  is  a  trustee  for  the  bankrupt  of  the 
surplus.  He,  as  a  trustee,  is  in  a  better 
position  than  an  ordinary  trustee  to  the 
extent  that  the  bankrupt  has  not  the  ordin- 
ary right  of  a  ccsiiii  que  trust  to  intervene 
until  the  surplus  has  been  ascertained  to 
exist,  and  all  the  creditors  and  interest  and 
costs  have  been  paid. 

In  re  Leadbitter  ((1878),  10  Ch.  D.  388;  48 
L.  J.  Ch.  242;  27  W.  E.  267;  39  L.  T.  28G- 
C.  A.)  and  Ex  parte  Sheffield,  In  re  Austin 
((1879),  10  Ch.  D.  434;  27  W.  E.  622;  40  L.  T. 

i  15— C.  A.),  explained. 
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Property  of  Bankvaipt —Continued.  j 

Subject  to  the  bankrupt's  non-interference  ^ 
with  the  administration  and  with  the  man-  | 
agement  of  the  trustee  during  the  bank-  ! 
ruptcy  in  the  due  course  of  the  execution 
of  his  duty  he  can  demand  the  surplus,  and 
he  has  a  right  to  the  surplus— a  right  which 
he  can  dispose  of  by  Avill  or  deed  or  other- 
wise during  the  pendency  of  the  first  bank- 
ruptcy—if there  are  more  than  one— even 
before  the  surplus  is  ascertained,  although 
such  disposition  will,  of  course,  be  ineffectual, 
unless  in  the  event  there  prove  to  be  a  sur- 
plus upon  which  it  can  operate.  The  trustee 
in  the  second  bankruptcy  has  no  claim  to 
any  part  of  the  surplus  which  the  bankrupt 
has  effectually  dealt  with.  He  can  only  takt- 
the  property  of  the  bankrupt  at  the  time  of 
the  second  receiving  order.  What  that  pro- 
perty is  depends  on  what  the  bankrupt  has 
done  with  it  between  the  date  of  the  first 
order  and  the  date  of  the  second  order,  and 
if  and  so  far  as  the  bankrupt  has  effectually 
dealt  with  it,  then  it  is  not  property  of  the 
bankrupt  which  can  pass  to  the  trustees  in 
the  second  bankruptcy. 

A  bankrupt  never  obtained  his  discharge 
or  disclosed  that  he  was  an  undischarged 
bankrupt.  The  plaintiff,  who  acted  as  his 
solicitor,  advanced  money  to  him  in  respect 
of  three  different  sets  of  property.  The 
bankrupt  bought  these  three  sets  at  a  sale  by 
auction.  The  plaintiff  at  his  request  paid 
the  deposit  and  took  up  the  contract,  and 
retained  it,  and  paid  the  balance  of  the  pur- 
chase-money, and  received  and  retained  thf) 
conveyance  to  the  bankrupt,  who  was  after 
wards  adjudicated  a  bankrupt  a  second  time. 
Held— that  the  solicitor  made  the  advance 


of  his  next-of-kin  took  out  letters  of  adminis- 
tration, received  the  policy  moneys,  and  dis- 
tributed them  among  the  next-of-kin,  none 
of  whom  knew  of  the  bankruptcy.  The 
trustee  in  the  bankruptcy  did  not  know  of 
the  policy  moneys  until  after  they  were 
distributed,  when  he  applied  to  each  of  the 
next-of-kin  to  pay  over  to  him  the  amount 
received. 

Held— that,  as  the  next-of-kin  gave  no 
value  for  the  money  received,  each  of  them 
must  pay  the  amount  received  by  him  to 
the  trustee,  but  that  the  administrator  was 
not  as  such  personally  liable. 

Herbert  v.  Sayer  ((1844),  5  Q.  B.  9G5)  and 
Cohen  v.  Milchell  ((1890),  25  Q.  B.  D.  262; 
59  L.  J.  Q.  B.  409;  63  L.  T.  206;  38  W.  R.  551 
— C.  A.)  applied. 

In  re  Ball  ([1899]  2  Ir.  E.  313)  distin- 
i^uished. 

A  person,  even  with  notice  of  a  bank- 
ruptcy, may  deal  honestly  and  for  value  with 
a  bankrupt  before  the  trustee  intervenes. 

Dictum   of   Byrne,   J.,    in   Hunt   v.    Fripp 
([1898],  1  Ch.  675;  67  L.  J.  Ch.  377;  46  W.  R. 
125;   77  L.   T.   576;   5   Manson,   105,   No.   233, 
supra)  approved. 
In   re   Bennett,   Ex   parte   Official  Receiver, 

[1907]  1  K.  B.  149;  76  L.  J.  K.  B.  134;  95 

L.  T.  887;  23  T.  L.  R.  99;  14  Manson,  6- 
Bigham,  J. 

245.  Wrongful  Dismissal  of  Bankrupt  after 
Bankruptcy— Contraet  of  Employment  made 
before  Bankruptcy— Action  for  Damages  by 
Bankrupt—Non-intervention  of  Trustee  in 
Action— Bankruptcy  Act,  1883  (46  &  47  Vict. 
c.  52),  s.  44.]— The  plaintiff  was  employed  by 
the  defendants  as  their  traveller  for  a  period 


with  the  intention  of  taking  the  benefit  of    of    five    years    from    April    17th,    1899,    at    a 
the    conveyance    when    it    was    obtained,    to  '  salary,  to  be  paid  weekly,  and  commission. 


the  extent  of  his  charge,  and  it  was  not 
displaced  by  the  subsequent  conveyance  to 
the  bankrupt. 

Mcux  V.  Smith  ((1843)  11  Sim.  410;  12  L.  J. 
Ch.  209;  7  Jur.   (o.s.)  821)  followed. 
Bird  v.  Philpott,   [1900]   1  Ch.  822;  69  L.  J 


to  be  paid  monthly,  on  all  orders  procured 
by  him  for  them.  Early  in  the  month  of 
June,  1901,  the  plaintiff  was  adjudicated 
bankrupt.  Subsequently  the  defendants  dis- 
missed him  from  their  employment,  and  he 
thereupon  brought  his  action  for  wrongful 


[Ch    487-  82  L    T    110-  16  T    L    R.  173;  7    dismissal,  being  then  an  undischarged  bank 
Manson,  251-Farwell.  J    "     "'''-' j;„^  f„„  ^i,.  ^i„;« 

243.    Undischarged   Bankrupt      allowed   by 


rupt.  The  jury  gave  a  verdict  for  the  plain- 
tiff, damages  =8100. 
Held  (affirming  Phillimore,  J.)— that  the 
Trustee  to  Trade  —  Subsequent  Assets  and  cause  of  action  could  be  sued  upon  by  the 
Liabilities— Second  Bankruptcy— Title  of  bankrupt,  subject  to  the  right  of  his  trustee 
Trustee.]— Where  a  bankrupt  is  allowed  by  to  intervene;  and  that  the  plaintiff  was  en- 
the  trustee  in  bankruptcy  or  by  his  creditors  ]  titled  to  judgment, 
to  continue  trading,  and  to  incur  fresh  lia- 
bilities and  to  acquire  assets,  and  the  bank- 
rupt is  adjudicated  bankrupt  a  second  time, 
the  trustee  cannot  claim  those  assets  as 
against  the  subsequent  creditors. 
In  re  Burr,  Ex  parte  Pannell,  (1901)  84  L.  T. 
[327;  17  T.  L.  R.  3G1-Wright,  J. 


244.  Policy  of  Insurance— Death  of  Bank- 
rupt—Payment of  Policy  Moneys  to  Ncxt-of- 
Kin— Bankruptcy  Act,  1883  (46  &  47  Vict, 
c.  52),  s.  44.]— A  bankrupt,  after  his  bank- 
ruptcy, insured  his  life,  and  died   intestate 


Decision  of  Phillimore,  J.   ([1902],  2  K.  B. 
397;  71  L.  J.  K.  B.  800;  87  L.  T.  364)  affirmed. 

Beckham  v.  Drake  ((1849),  2  H.  L.  C.  579) 
followed. 
Bailey  v.  Thurston  &  Co.,  [1903]  1  K.  B.  137; 

[72  L.  J.  K.  B.  36;  51  W.  R.  162;  88  L.  T. 
43;  19  T.  L.  R.  75;  10  Manson,  1— C.  A. 

XVIII.  KECEIVING  ORDEX. 

St'e  also  Execution. 
246.  Cotnmittal  for  Non-payment  of  Bates 
—Legal  Process— Punitive  Order — Belcase  of 


without  having  obtained  his  discharge.    One    Debtor  from  Prison— Distress  for  Bates  Act, 
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Eeceiving  OT6.ev—Oonti7iued. 
1849  (12  &  13  Vict.  c.  14),  s.  2— Debtors'  Act, 
18G9  (32  &  33  Vict.  c.  C2),  s.  4,  subs.  2— Bank- 
ruptcy Act,  1883  (46  &  47  Vict.  c.  52),  s.  10, 
sub-s.  2.] — A  warrant  of  commitment  in  de- 
fault of  distress  was  issued  by  a  magistrate 
in  the  usual  form  under  the  Distress  for 
Eates  Act,  1849,  sect.  2,  directing  that  E. 
should  be  imprisoned  in  Holloway  Prison 
for  one  month  "  unless  the  said  sum  of 
<£174  16s.  44d."  together  with  the  costs, 
"  shall  be  sooner  paid."  The  warrant  was 
executed  on  July  1st,  when  E.  was  im- 
prisoned at  Holloway.  On  July  2nd  he  pre- 
sented a  bankruptcy  petition,  and  on  the 
same  day  a  receiving  order  was  made 
against  him  on  that  petition.  On  July  4tli 
he  applied  to  the  Registrar  in  Bankruptcy 
for  an  order  that  he  should  be  released  from 
prison  UJider  sects.  9  and  10  of  the  Bank- 
ruptcy Act,  1883,  on  the  ground  that  the 
receiving  order  had  been  made.  The  Regis- 
trar dismissed  the  application. 

Held— that  the  getting  of  the  receiving 
order  did  not  entitle  the  debtor  to  ask  for 
relief  under  sects.  9  and  10,  notwithstanding 
the  fact  that  at  any  time  during  the  im- 
prisonment he  could  have  got  rid  of  the 
imprisonment  by  payment  of  the  debt,  as 
the  committal  was  of  a  punitive  character, 
and  not  merely  a  legal  process  to  compel 
payment. 

In  re  Edgcome,  Ex  parte  Edgcome,   [1902]  2 
[K.  B.  403;  71  L.  J.  K.  B.  722;  50  W.  R. 
C78;  87  L.  T.  108;  18  T.  L.  R.  734;  9  Man- 
son,  227— C.  A. 

247.  Discretion  of  Court— No  Assets  Likely 
Ever  to  be  Available.^— Where  there  are  no 
assets  and  no  probability  of  any  becoming 
available,  the  Court  has  a  discretion  to  re- 
fuse to  make  a  receiving  order  if,  in  its 
opinion,  the  proceedings  are  of  an  oppressive 
character. 

Re  Somers,  Ex  parte  Union  Credit  Bank,  Ld., 
4  Manson,  227— Div,  Ct. 


248.  Married  Woman— Non-trader— Pre- 
sentation of  Petition  before  Marriage— Re- 
ceiving,Order  made  after  Marriage— Jurisdic- 
tion—Married Women's  Property  Act,  1882 
(45  &  46  Vict.  c.  75),  s.  1,  sub-s.  5,  sect.  13— 
Bankruptcy  Act,  1883  (46  &  47  Vict.  c.  52),  s. 
152.]— A  bankruptcy  petition  was  presented 
against  a  debtor,  who  was  then  a  spinster. 
The  hearing  of  the  petition  was  adjourned, 
and  in  the  interval  the  debtor  got  married. 
The  debtor  was  not  carrying  on  a  trade 
separately  from  her  husband. 

Held— that,    in    consequence    of    her    mar- 
riage, a  receiving  order  could  not  be  made 
against  the  debtor. 
Re   a    Debtor,    Ex    parte   a    Debtor,    [1898]    2 

[Q.  B.  576;  67  L.  J.  Q.  B.  820;  78  L.  T.  824; 

5  Manson,  122;  14  T.   L.  R.  508;  46  W.  R. 
675-C.  A. 

249.  Rescission  —  Debt  Extinguished.  —  A 
judgment  in  the  House  of  Lords  having  ex- 


tinguished the  debt  of  the  petitioning  credi- 
tor, their  Lordships  directed  the  receiving 
order  to  be  set  aside. 

In  re  Beauchamp;     Beauchamp  v.  Beauchamp, 

([1904]  1  K.  B.  572;  73  L.  J.  K.  B.  311;  90 

L.  T.  594;  20  T.  L.  R.  269;  11  Manson,  5— 

C.  A.) ;  (1905)  21  T.  L.  R.  4ia-H.  L.  (E.) 

250.  Rescission  —  Petitions  Presented  in 
Order  to  Evade  Committal  Orders— Abuse  of 
Process  of  6'oitrt.]— Where  a  debtor  is  in 
the  habit  of  filing  bankruptcy  petitions,  so 
that  the  bankruptcy  law  is  really  being 
made  nse  of  in  order  to  assist  him  in  his 
frauds  on  his  creditors,  and  to  enable  him 
to  get  credit,  wdiile  he  all  along  has  the 
intention  of  getting  rid  of  his  liabilities  by 
filing  his  own  petition,  such  a  state  of  things 
is  an  abuse  of  the  process  of  the  Court.  A 
debtor  was  in  the  habit  of  iiling  his  petition 
in  order  to  defeat  orders  of  committal  made 
against  him  on  judgment  summonses. 

Held— the  receiving  order  must  be  re- 
scinded. 

Ex  parte  Painter,  In  re  Painter  ([1895]  1 
Q.  B.  85;  64  L.  J.  Q.  B.  22;  43  W.  R.  144;  71 
L.  T.  581;  1  Manson,  499;  15  R.  16-Div.  Ct.) 
distinguished. 
In    re    Betts,    Ex    parte    Official    Receiver, 

[1901]   2  K.   B.  39;  70  L.  J.   K.   B.  511;  49 

W.  R.  447;  84  L.  T.  427;  17  T.  L.  R.  383;  8 
Manson,  227— Div.  Ct. 

251.  Rescission  before  Public  Exainination 
of  Debtor  —  Composition  with  Creditors  — 
Jurisdiction  of  Court  —  Discretion  —  Bank- 
ruptcy Act,  1883  (46  &  47  Vict.  c.  52),  s.  104— 
Bankruptcy  Act,  1890  (53  &  54  Vict.  c.  71),  s. 
3,  ss.  6.] — After  a  receiving  order  had  been 
made  against  a  debtor  on  his  own  petition, 
he  made  an  arrangement  with  all  his 
creditors  under  which  they  were  paid  a 
composition  for  the  debts  due  to  them,  and 
they  released  the  debtor  from  his  debts  and 
withdrew  their  proofs  in  the  bankruptcy. 
The  debtor  thereupon  applied  to  the  Regis- 
trar that  the  receiving  order  should  be 
rescinded. 

Held — by  Smith  and  Collins,  L.JJ.  (Rigby, 
L.J.,  dissenting),  that  the  Registrar  had 
jurisdiction  in  the  exercise  of  his  discretion 
to  rescind  the  receiving  order,  though  the 
debtor  had  not  been  publicly  examined;  and 
that,  as  all  the  circumstances  of  the  case 
had  been  brought  before  the  Registrar,  the 
Court  would  not  interfere  with  his  decision 
that  the  receiving  order  should  be  rescinded. 

Re    Izod,    Ex   parte    The    Official   Recei/er, 

[1898]  1  Q.  B.  241;  67  L.  J.  Q.  B.  Ill;  77 

L.  T.  640;  4  Manson,  343;  14  T.  L.  R.  115; 

46  \V.  R.  304-C.  A. 

252.  "Sufficient  cause"  for  not  making- 
Antecedent  Threat— Bankruptcy  Act,  1883 
(46  &  47  Vict.  c.  52),  s.  7,  sub-s.  3.]-A  debtor, 
who  had  assigned  the  whole  of  his  property 
to  a  trustee  for  the  benefit  of  his  creditors, 
called  a  meeting  of  his  creditors,  who  agreed 
to   accept   an   offer   by    the   debtor    and   his 
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Receiving  OrAer— Continued. 
relatives  to  pay  10s.  in  the  =£.  Subsequently, 
the  debtor  informed  them  that  he  could  not 
arrange  to  carry  out  the  composition  of  10s., 
but  that  his  relatives  offered  to  purchase 
his  estate  for  a  sum  sufficient  to  pay  7s.  6d. 
in  the  <£.  The  majority  of  the  creditors 
accepted  this;  but  one  creditor  wrote  threat- 
ening to  present  a  bankruptcy  petition 
unless  he  received  an  immediate  cash  pay- 
ment of  7s.  Gd.  in  the  £  and  bills  for  2s.  6d. 
endorsed  by  a  relative  of  the  debtor.  These 
terms  were  declined,  and  a  bankruptcy  peti- 
tion was  presented  by  the  creditor  in  ques- 
tion. 

Held — that,  as  the  petitioning  creditor  had 
endeavoured  to  obtain  a  secret  advantage 
over  the  other  creditors,  with  a  threat,  if 
the  debtor  did  not  concede  it,  to  present  a 
bankruptcy  petition,  there  Avas  "  sufficient 
cause "  for  declining  to  make  a  receiving 
order  within  sect.  7,  sub-sect.  3  of  the  Bank- 
ruptcy Act,  1883. 

In  re  Shaw  ((1901),  83  L.  T.  754;  49  W.  R. 
2G4— C.  A.)  followed. 

Decision   of   the   Div.    Ct.    (53   W.    R.   223; 
91  L.  T.  6G4;  21  T.  L.  R.  2)  affirmed. 
In  re  Goldberg,  (1905)  21  T.  L.  R.  139-C.  A. 

253.  When  made— No  Order  drawn  vp— 
Nothing  done  under  it — No  subsequent  Pro- 
ceedings against  Debtor— Bankruptcy  Act, 
1883  (46  &  47  Vict.  c.  52),  ss.  9,  103  (5).]— A 
receiving  order  is  made  when  it  is  pro- 
nounced, although  the  order  may  not  be 
drawn  up  and  nothing  has  been  done  under 
the  order.  Such  an  order  must  be  got  rid 
of  before  proceedings  against  the  debtor  can 
be  taken  as  if  it  did  not  exist.  A  receiving 
order  cannot  be  abandoned  by  a  creditor,  as 
it  enures  for  the  benefit  of  others. 

Re  Manning  ((1885),  30  Ch.  D.  480;  55  L.  J. 
Ch.  613;  34  W.  R.  Ill;  54  L.  T.  33)  followed. 
Blount   r.   Whitely,    (1899)   79   L.   T.   635;    6 
[ilanson,  48— C.  A. 


XIX.  SCHEME  OF  ARRANGEMENT. 

254.  Approval  by  Court— Offence  by  Debtor 
—  Misdemeanour  —  "Special  Reasons"  — 
Bunkrnpfcy  Acts,  1883  (46  &  47  Vict.  c.  52), 
s.  31;  and  1890  (53  &  54  Vict.  c.  71),  s.  3, 
suh-ss.  7,  8,  9;  ss.  8,  sub-s.  2.]— Upon  an  ap- 
plication for  the  approval  of  a  scheme  of 
arrangement,  where  the  debtor  is  charged 
in  the  Official  Receiver's  report  with  having 
committed  a  misdemeanour,  the  Bankruptcy 
Court  will  itself  try  the  charge;  for  the 
words  "has  committed  any  misdemeanour" 
in  sect.  8,  sub-sect.  2,  of  the  Bankruptcy 
Act,  1890,  do  not  mean  that  the  debtor  has 
been  tried  and  convicted.  The  Court,  how- 
ever, will  only  be  satisfied  of  the  truth  of 
the  charge  by  evidence  which  would  satisfy 
a  Criminal  Court. 

Tims,  where  tlie  Official  Receiver  reported 
that  the  bankrupt  had  obtained  credit  with- 
out disclosing  that  he  was  an  undischarged 


bankrupt,  but  the  bankrupt  swore  that  the 
persons  giving  him  credit  knew  of  that  fact, 
and  none  of  them  were  called  to  contradict 
the  statement. 

Held— that  the  charge  was  not  proved, 
and  the  scheme  might  be  approved. 

Held  ALSO  —  that  there  were  "special 
reasons,"  within  the  meaning  of  sect.  8  (2) 
of  the  Bankruptcy  Act,  1890,  for  approving 
this  scheme,  in  view  of  the  litigation  which 
it  was  to  terminate. 

In     ee     Peel,     (1903)     19     T.     L.     R.     207- 
[Registrar. 

255.  Approval  of  Court  —  Speculative 
Scheme— Bankruptcy  Act,  1890  (53  &  54  Vict, 
c.  71),  s.  3  (9).]— Although,  when  creditors  of 
a  bankrupt  approve  a  scheme  of  arrangement 
proposed  by  him,  the  Court  will  hesitate  to 
refuse  its  sanction,  yet  unless  satisfied  that 
reasonable  security  is  offered  for  the  pay- 
ment of  7s.  Cd.  in  the  £,  and  that  the  scheme 
is  really  for  the  benefit  of  the  creditors,  the 
Court  ought  to  decline  to  sanction  it. 

A  bankrupt,  whose  business  had  been  re- 
ported on  as  "  rash  and  hazardous "  pro- 
posed a  scheme  w^hereby  all  his  property 
should  vest  in  a  trustee  and  be  administered 
by  him  as  in  bankruptcy :  fees,  costs,  and 
preferential  debts  to  be  paid  at  once,  and  the 
estate  to  be  realised  gradually  until  20s.  in 
the  £  should  be  paid  to  all  creditors. 

Held— upon  the  facts,  that  the  scheme  did 
not  provide  reasonable  security  for  the  pay- 
ment of  7s.  6d.  in  the  £,  and  that  it  ought 
not  to  be  approved  by  the  Court. 
In  re  Flew,  Ex  parte  Flew,  [1905]  1  K.  B.  278; 

[74  L.  J.  K.  B.  280;  53  W.  R.    438;  92  L.  T. 
333 ;  12  Manson,  1— C.  A. 
And  see  No.  260,  infra. 

256.  Assent  of  Petitioning  Creditor— Delay 
in  Presenting  Petition  —  ^quiescence.] — A 
creditor  who,  knowing  that  the  debtor  has 
executed  a  deed  of  assignment,  unduly  de- 
lays—for two  months— the  presentation  of 
a  petition  will  be  taken  to  have  assented  to 
the  deed. 

The  mere  sending  of  a  representative  to  a 
meeting  of  creditors,  who  takes  no  part  in 
the  proceedings,  does  not  bind  the  creditor 
who  sends  him  to  any  course  that  may  be 
agreed  upon  at  such  a  meeting. 
In  re  Carr,  Ex  parte  Jacobs,  (1902)  50  W.  R. 
[336;  85  L.  T.  552-Div.  Ct. 

257.  Assent  of  Petitioning  Creditor— Delay 
in  Presenting  Petition— Acquiescence.']— A. 
creditor's  solicitor  attended,  on  Novem- 
ber 4th,  the  meeting  of  creditors  called  by 
the  debtor,  when  a  resolution  was  passed 
approving  a  deed  of  assignment.  The  solici- 
tor did  not  assent  to  the  resolution,  and  said 
he  must  consult  his  client.  On  Novem- 
ber 30th  the  creditor  wrote  to  the  debtor 
and  reserved  his  rights  to  take  proceedings 
in  bankruptcy.  On  January  28th  the 
creditor's  solicitor  wrote  and  informed  the 
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Scheme  of  ArvsLngement—Coniinucd. 

debtor  that  a  bankruptcy  petition  had  been 

filed  on  January  25th. 

Held— that  at  no  time  did  the  creditor 
acquiesce  in  the  trust  deed. 

In  re  Carr,  Ex  parte  Jacobs  ([1901]  50  W. 
R.  336;  85  L.  T.  552— Div,  Ct.,  supra),  ex- 
plained. 

In  ee  Day,  Ex  parte  Hammond,  (1902)  50  W.  R. 

[448;   86   L.   T.   238;   18   T.    L.   R.   442- 

Div.  Ct. 

258.  Body  of  Creditors  Releasing  their 
Debts  Condilioyially — Refusal  of  Court  to 
Approve-Bankruptcy  Act,  1890  (53  &  54 
Vict.  c.  71),  s.  3.]— If  a  debtor  obtains  re- 
leases of  their  debts  from  a  large  number  of 
his  creditors  upon  terms  not  disclosed,  and 
then  endeavours  to  make  a  composition  with 
the  remaining  minority,  the  Court  will 
refuse  to  sanction  his  scheme,  especially  if 
the  releases  are  coiiditional  upon  the  scheme 
being  approved.  A  scheme  for  a  composition 
with  the  debtor's  creditors  should  be  brought 
before  the  Court  as  a  whole,  and  considered 
by  the  Court  as  a  whole. 

According  to  a  debtor's  statement  claims 
amounting  to  about  ,£13,000  had  been  re- 
leased, and  he  proposed  to  pay  immediately 
a  composition  of  7s.  6d.  in  respect  of  the 
remaining  .£7,000.  The  release  proved  to  be 
conditional  iipon  the  Court  sanctioning  the 
scheme,  and  did  not  disclose  the  circum- 
stances under  which  some  of  the  creditors 
agreed  to  it. 

Held — that  under  the  circumstances  the 
Court  ought  not  to  approve  the  scheme.      | 

In   re   E.   A.   B.    ([1902]    1    K.    B.    457;    71  1 
L.  J.  K.  B.  356;  50  W.  R.  229;  85  L.  T.  772; 
9   Manson,    105— C.    A.,    No.   269,    infra)   dis- 
tinguished. 

Comments  on  In  re  E.  A.  B.  in  In  re  Baines 
86  L.  T.  691— Div.   Ct.,  No.  271,  infra)  dis- 
approved. 
In     ee     Pilling,     [1903]     2    K.     B.     50;     72 

[L.  J.  K.  B.  392;  51  W.  R.  465;  88  L.  T.  667; 
19  T.  L.  R.  388;  10  Manson.  142-C.  A. 

259.  Cessio  Bonorum—" All  the  Property" 
of  a  Bankrupt— Fund  in  Court— Stop  Order 
—Default  of  Paymaster-General— Court  of 
Chancery  (Bounds)  Act,  1872  (35  &  36  Vict, 
c.  44),  s.  5.]—"  All  the  property  "  of  a  bank-  [ 
rupt  was  by  an  agreement,  confirmed  by  an 
order  of  the  Court,  vested  in  a  company  and 
the  bankruptcy  annulled.  The  agreement 
contained  a  list  of  the  bankrupt's  proper- 
ties, which  did  not,  however,  include  a  fund 
in  Court  to  which  the  bankrupt,  unknown 
to  any  of  the  parties  to  the  agreement  or 
their  solicitors,  was  then  absolutely  entitled.  ' 
The  late  bankrupt  subsequently  obtained 
an  order  of  the  Court  for  payment  out  to 
him  of  the  fund  upon  affidavits  that  he  had 
not  incumbered.  No  stop  order  was  ever  ob- 
tained against  the  fund. 

Held— that  the  agreement  operated  as  a 
complete  cessio  bonorum  of  the  bankrupt, 
and  that  he  was  liable  to  pay  the  amount  of 
the  fund  to  the  company. 


Decision  of  Kekewich,  J.  ([1901]  1  Ch.  460; 
70  L.  J.  Ch.  270;  49  W.  R.  341;  84  L.  T.  107; 
17  T.  L.  R.  196),  affirmed. 

Bath  v.  Bath,  (1902)  71  L.  J.  Ch.  500;  50  W.  R. 
[535;  86  L.  T,  435;  18  T.  L.  R.  560-C.  A. 

260.  Conditional  Withdrawal  o-f  Claims- 
Approval  of  Court  — Bankruptcy  Act,  1890 
(53  &  54  Vict.  c.  71),  s.  3  (9).]-7?i  re  Pilling 
([1903]  2  K.  B.  50;  72  L.  J.  K.  B.  392;  51 
W.  R.  465;  88  L.  T.  667;  19  T.  L.  R.  388;  10 
Manson,  142— C.  A.)  is  not  to  be  taken  as 
deciding  that  the  Court  will  never,  under 
any  circumstances,  approve  a  scheme  of 
arrangement  which  provides  for  the  condi- 
tional withdrawal  of  certain  claims. 

In  ee  Flew,  Ex  paete  Flew,  [1905]  1  K.  B. 
[278;  74  L.  J.  K.  B.  280;  53  W.  R.  438;  92 
L.  T.  333;  12  Manson,  1-C.  A. 
And  see  No.  255,  supra. 

261.  "Debts  Provable"— Bankruptcy  Act, 
1890  (53  &  54  Vict.  c.  71),  s.  3,  sub-s.  9.]- 
"  Debts  provable  "  in  sect.  3,  sub-s.  9,  of  the 
Bankruptcy  Act,  1890,  means  debts  provable 
when  the  scheme  of  arrangement  comes 
before  the  Court  for  approval. 

In  ee  Ashmead-Babtlett,    (1902)  18  T.   L.  R. 
[213-C.  A. 
And  see  No.  270,  infra. 

262.  Interest  Exceeding  5  per  cent,  per 
annum— The  Bankruptcy  Act,  1890  (53  &  54 
Vict.  c.  71),  s.  22— Not  to  be  Construed  Retro- 
spectively.]—The  Bankruptcy  Act,  1890,  sect. 
23,  is  not  retrospective,  and  does  not  apply 
to  a  scheme  approved  by  the  Court  prior  to 
the  passing  of  the  Act,  so  as  to  preclude  the 
creditor  from  receiving  a  dividend  on  the 
whole  amount  of  his  proof,  although  in 
arriving  at  the  amount  of  his  proof  interest 
had  been  calculated  at  a  rate  exceeding  5 
per  cent,  per  annum. 

Sect.  31  of  the  Bankruptcy  Act,  1890,  does 
not  have  the  effect  of  making  the  provisions 
of  the  Act  of  1890  operative  as  from  1883. 

Semble,  sect.  23  would  apply  where  the 
original  contract  was  made  before  the  pas- 
sing or  commencement  of  the  Act,  if  the 
scheme  was  adopted  and  approved  after  the 
commencement  of  the  Act. 

Re    Athlumney    (Loed),    Ex    paete    Wilson, 

[1898]  2  Q.  B.  547;  67  L.  J.  Q.  B.  935;  79 

L.  T.  303;  47  W.  R.  144-Wright,  J. 

263.  Provable  Debts  Carrying  Interest  at 
a  Rate  Exceeding  5  per  cent.— Exclusion  of 
s.  23  of  the  Bankruptcy  Act,  1890  (53  &  54 
Vict.  c.  71),  s.  23.]— A  scheme  of  arrange- 
ment was  approved  by  the  Court,  under 
which  the  bankrupt's  friends  provided  a  sum 
of  money,  and  it  was  agreed  that  "  a  divi- 
dend shall  be  paid  to  each  of  the  creditors 
on  the  amount  of  the  debts  of  each  of  the 
creditors  provable  .  .  .  ."  Some  of  the  debts 
carried  interest  exceeding  the  rate  of  5  per 
cent,  allowed  by  sect.  23  of  the  Bankruptcy 
Act,  1830. 
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Scheme  of  Arrangement— Contimccd. 

Held— that  it  was  competent  for  a  debtor  l 
with   the   consent   of   his   creditors   and   the  , 
Court,  to  exclude  the  operation  of  sect.  23;  : 
and  that  the  particular  deed  of  arrangement 
did    exclude    it,    and    that    the    creditors    in 
question  were  entitled  to  a  dividend  on  the 
whole  amounts  proved  for  by  them  in  respect 
both  of  principal  and  of  interest. 
In  re  Nepean,   Ex   i-arte  Eamchund,   [1903]   1 

[K.   B.  794;  72  L.  J.   K.  B.  407;  51  W.  R. 

559;  88  L.   T.   477;   10  Manson,   156— 

Wright,  J. 

264.  Releases  hy  Creditors— Approval  of 
Court— Bankruptcy  Act,  1890  (53  &  54  Vict. 
c.  71),  s.  3.]— A  debtor  lodged  a  proposal  for 
paying  his  creditors  20s.  in  the  £.  by  two 
instalments  of  15s.  and  5s.  each,  the  first 
instalment  to  be  secured  by  the  deposit  of 
a  sufficient  sum  with  the  Official  Receiver 
before  the  application  for  the  Court's  ap- 
proval. The  proposal  was  accepted  by  all 
the  creditors.  In  consequence  of  the  assets 
realising  less  than  was  expected,  the  debtor 
was  unable  to  lodge  with  the  Official  Re- 
ceiver sufficient  to  pay  the  first  instalment 
to  all  the  creditors,  and  thereupon  three  of 
the  creditors  withdrew  their  proofs  and  re- 
leased their  debts  for  the  purpose  of  allowing 
the  proposal  to  be  carried  through.  The 
sum  deposited  with  the  Official  Receiver  was 
sufficient  to  pay  the  first  instalment  on  the 
remaining  debts.  The  Court  refused  to 
approve  the  proposal  upon  the  ground  that 
its  terms  as  to  the  deposit  of  the  first  instal- 
ment had  not  been  complied  with,  there  be- 
ing no  reference  to  the  releases  of  debts  in 
the  proposal  as  accepted  by  the  creditors. 
In  re  Avon,  (1905)  21  T.  L.  R.  693-Registrar. 

265.  Remuneration  of  Trustee  —  Assets 
Realised  by  Official  Receive) — Assets  Realised 
by  Trustee— Fund  pravided  by  Bankrupt's 
Fathei — "Amount  Realised  by  Trustee" — 
Resolution  of  Creditors  —  Bankruptcy  Act, 
1883  (46  &  47  Vict.  c.  52),  s.  72  (l)-Banfc- 
ruptcy  Act,  1890  (53  &  54  Vict.  c.  71),  s.  15 
(1).]— By  sect.  72  (1)  of  the  Bankruptcy  Act, 
1883,  "  Where  the  creditors  appoint  any 
person  to  be  trustee  of  a  debtor's  estate,  his 
remuneration  (if  any)  ....  shall  be  in  the 
nature  of  a  commission  or  percentage,  of 
which  one  part  shall  be  payable  on  the 
amount  realised  ....  and  the  other  part 
on  the  amount  distributed  in  dividend;" 
and  by  sect.  15  of  the  Bankruptcy  Act,  1890, 
it  is  enacted  that  "  The  part  of  the  trustee's 
remuneration  to  be  payable  in  pursuance  of 
sect.  72  of  the  principal  Act  on  the  amount 
realised  shall  be  payable  only  on  the  amount 
realised  by  the  trustee." 

Held— that  the  object  of  the  enactment  is 
to  distinguish  between  assets  realised  by  the 
trustee  and  assets  realised  by  the  official  re- 
ceiver. Where,  therefore,  the  trustee  was 
appointed  after  the  adjudication  in  bank- 
ruptcy, and  he  realised  a  small  portion  of 
the  estate  on  which  he  was  entitled  to  com- 
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mission,  but  the  composition  was  paid  out 
of  a  fund  provided  by  the  bankrupt's  father, 
whereby  the  trustee  was  saved  the  trouble 
of  realising  the  estate,  the  trustee  was  not 
entitled  to  be  paid  commission  on  the  =£5,200 
paid  in  by  the  father  as  a  sum  coming 
within  the  words  "  amount  realised  by  the 
trustee." 

Held  also— that  creditors  have  no  power  to 
pass  resolutions  outside  the  language  of  the 
sections  so   as   to   enlarge  the  scope  of   the 
Act. 
In    re    Christie,    Ex    parte    Christie,    [1900] 

[1  Q.  B.  5;  69  L.  J.  Q.  B.  31;  48  W.  R.  94; 
81  L.  T.  528;  7  Manson,  1— Wright,  J. 

266.  Remuneration  of  Trustee— Fund  pro- 
vided by  Stranger  to  secure  Composition— 
Payment  thereout  of  fixed  sum  to  Trustee— 
"Amount  Realized  by  Trustee"— Resolution 
of  Creditors— Bankruptcy  Act,  1883  (46  &  47 
Vict.  c.  52),  s.  72  (1).]— A  stranger  to  the 
bankruptcy  agreed  to  pay  to  the  trustee 
^£7,600,  to  be  applied  as  to  ^6,000  in  payment 
of  a  composition  to  the  creditors,  and  as  to 
dei,500  in  payment  of  the  remuneration  of 
the  trustee  and  the  costs,  and  the  creditors 
passed  a  resolution  accepting  the  scheme, 
and  also  resolved  "  that  upon  the  approval 
of  the  Court  of  this  composition  the  bank- 
ruptcy shall  be  annulled  by  order  of  the 
Court." 

Held— that  the  words  "  amount  realized  by 
the  trustee  "  in  sect.  72,  sub-s.  1,  of  the  Bank- 
ruptcy Act,  1883,  did  not  apply  to  the  i;7,500 
found  by  the  bankrupt's  friend  for  the  pur- 
poses of  the  composition  or  scheme,  and 
that  the  creditors  had  power  to  pass  the 
resolution  fixing  the  trustee's  remuneration 
and  the  costs  as  above. 

Ex  parte  Christie  ([1900]  1  Q.  B.  5;  69 
L.  J.  Q.  B.  31;  48  \V.  R.  94;  81  L.  T.  528;  7 
Manson,  1— Wright,  J.,  supra)  followed. 

Held  also— that  the  resolution  must  be 
amended  by  substituting  the  words  "  the 
trustee  shall  apply  to  the  Court  that  the 
bankruptcy  be  annulled,"  for  the  words 
"  the  bankruptcy  shall  be  annulled  by  order 
of  the  Court,"  as  annulment  was  entirely  a 
matter  for  the  Court. 

In  re  Earl  op  Rosslyn,   (1902)  18  T.  L.  K. 
[76— Registrar. 

267.  Scheme  Conditional  on  Annulment- 
Discretion  of  Court— Interests  of  Creditors 
as  Against  Interests  of  Commercial  Morality 
—Bankruptcy  Act,  1883  (46  &  47  Vict.  c.  52), 
,9.9.  23,  32.]— A  bankrupt  who  has  got  his  dis- 
charge cannot  obtain  an  annulment  of  his 
bankruptcy  as  a  matter  of  course,  merely 
because  he  is  able  to  purchase  the  consent 
of  his  creditors.  A  bankrupt's  discharge 
had  been  suspended,  upon  a  report  of  the 
Official  Receiver  alleging  misconduct,  for  \\vt 
years  and  a  half.  At  the  expiration  of  thi.s 
period  he  offered  to  pay  a  further  dividend 
of  7s.  lid.  (making  in  all  10s.)  in  the  £, 
provided  he  could  obtain  an  annulment  of 
his    bankruptcy.       The    creditora    upproveJ 
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the  scheme,  by  resolution,  aud  an  applica-  j 
tion  was  made  for  the  approval  of  the  Court,  i 

Held— that  in  such  cases  the  Court  must 
consider,  not  only  the  interests  of  the  credi- 
tors, but  also  the  conduct  of  the  debtor,  and 
the  interests  of  the  public  and  of  commer- 
cial morality;  and  that  under  the  circum- 
stances the  application  could  not  be  granted. 

Decision  of  the  Eegistrar  (19  T.  L.  E.  218) 
affirmed. 
In  re  Beer,  Ex  partk  Beer,  [1903]  1  K.  B.  628; 

[72  L.  J.  K.  B.  3GG;  51  W.  R.  422;  88  L.  T. 

334;  19  T.  L.  E.  319;  10  Manson,  136— C.  A. 

268.    Withdraical     by     Creditors    of    their 
Debts— Declaration  of  Trust  in  their  favour 
bii     Third    Parttj— Knowledge    of    Debtor- 
Debts  Provable— Conduet  of  Debtor  justify- 
ing Refusal  of  Seheme  by  Court— "  Rash  and 
hazardous    Speculation"— Bankruptcy     Act, 
1890  (53  &  54  Vict.  c.  71),  s.  3,  sub-ss.  7,  8,  9, 
and  10.]— A  scheme  of  arrangement  was  ap- 
proved by  all  the  unsecured  creditors  of  a 
debtor,    except   two,    whose    claims    were    of 
comparatively    small    amount.     It    appeared 
that  exception  was  taken  by  certain  credi-  i 
tors  to  a  declaration  of  trust  executed  by  the 
debtor's  brother  in  favour  of  W.'s  executors 
and  F.'s  executors,  two  creditors  who  with-  j 
drew    their    claims,    whereupon    those    two  ] 
creditors  at  once  offered,  if  required  by  the 
Court,    to   give    up    all    benefits   under   that 
declaration  of  trust.     It  was  said  that  the 
effect  of  giving  the  declaration  of  trust  was  i 
to  place  the  two  withdrawing  creditors  in  a  ! 
better  position  than  the  other  creditors. 

Held— that  as  the  arrangement  Avas  not  a 
bargain  made  by  the  debtor,  or  a  bargain 
made  on  his  behalf  with  his  knowledge,  but 
was  a  bargain  made  by  a  third  person  with- 
out any  knowledge  whatever  on  the  part  of 
the   debtor,   the    objection   failed. 

Held  also— that  sect.  3,  sub-s.  9  of  the 
Bankruptcy  Act,  1890,  Avhich  in  its  latter 
part  provides  that  "  unless  it  [the  proposal] 
provides  reasonable  security  for  payment  on 
all  the  imsocured  debts  against  the  debtor's 
estate,"  applies  only  to  the  debts  which  still 
continue  provable  at  the  moment  when  the 
scheme  comes  up  for  approval. 

There  is  no  rule  that  any  misconduct  will 
justify  the  Court  in  refusing  to  sanction 
a  scheme ;  the  misconduct  must  have  been 
such  as  would  make  it  against  public  policy 
to  sanction  the  scheme;  that  is,  the  miscon- 
duct must  have  been  of  a  gross  character ; 
rash  and  hazardous  speciilation  is  not  of 
itself  sufficient  jnisconduct. 
In  re  E.  a.  B.,  [1902]  1  K.  B.  457;  71  L.  J.  K. 
[B.  35G;  50  W.  R.  229;  85  L.  T.  772;  9 
Manson  105— C.  A. 

269.  Withdrawal  by  Creditors  of  their 
Debts — "  General  Body  of  Creditors  " — Assets 
not  equal  to  10s.  in  the  Pound — Debtor's  Con- 
duct—Nximber  of  Creditors  withdraicing  and 
Amount  of  their   Claims— Family   Creditors 


withdrawing— Bankruptcy  Act,  1890  (53  &  54 
Vict.  c.  71),  s.  3,  sub-ss.  8,  9.]— A  scheme  pro- 
vided, in  effect,  for  security  being  given  for 
the  payment  of  7s.  6d.  in  the  pound  to  the 
creditors  not  withdrawing  or  releasing  their 
claims,  and  for  the  vesting  of  the  debtor's 
estate  (if  any)  in  a  trustee,  with  a  view  to 
the  payment  {inter  alia)  of  dividends  in 
excess  of  7s.  6d.  in  the  pound,  should  the 
realization  so  permit.  The  assets  were  not 
of  a  value  equal  to  10s.  in  ths  pound  on  the 
amount  of  unsecured  liabilities.  The  with- 
drawing creditors  did  not  vote  at  the  meet- 
ing at  which  the  scheme  was  accepted.  The 
debtor  had  contributed  to  his  failure  by  rash 
and.  hazardous  speculations. 

Held— that  the  scheme  was  brought  within 
sub-s.  8  of  sect.  3  of  the  Bankruptcy  Act, 
1890,  by  the  fact  that  the  assets  were  not 
equal  to  10s.  in  the  pound  on  the  amount  of 
unsecured  liabilities;  that  the  debtor's  con- 
duct did  not  require  a  refusal  of  the  appro- 
val of  the  scheme;  that  the  withdrawals 
were  not  an  abuse  of  the  process  of  the 
Court,  as  the  withdrawing  creditors  were 
comparatively  few,  the  claim  of  one  of  them, 
the  debtor's  brother,  being  for  no  less  than 
^42,000,  and  the  other  creditors  withdrawing 
appeared  to  be  family  creditors;  and  that  the 
scheme  might  be  approved. 
In  re  Ashmead-Bartlett,  (1902)  18  T.  L.  E. 
[68— Eegistrar. 
And  see  No.  261,  supra. 
270.  Withdrawal  by  some  Creditors  of 
their  Debts— Release  to  them  by  Deeds 
Delivered  as  Escrows,  pending  Approval  by 
Court— Remaining  Creditors  to  be  Paid 
7s.  Gd.  in  the  Pound— Security— Votes  of 
Released  Creditors— Bankruptcy  Act,  1890 
(53  &  54  Vict.  c.  71),  s.  3,  sub-ss.  2,  9.]— A 
debtor  filed  a  scheme  of  arrangement  under 
j  which  creditors  for  about  <£4,926  were  to 
release  their  debts,  and  the  remainder  were 
I  to  be  paid  7s.  6d.  in  the  pound.  The 
creditors  who  had  agreed  to  release  their 
debts  had  executed  deeds  of  release  re- 
delivered as  escrows,  to  take  effect  on  the 
approval  of  the  scheme  by  the  Court,  under 
which  they  were  to  receive  5s.  in  the  pound. 
The  meeting  of  creditors  to  consider  the 
scheme  was  held,  and  the  scheme  was  carried 
by  the  votes  of  the  creditors  who  had 
delivered  releases  of  their  debts  as  escrows. 
It  was  contended  by  the  Official  Eeceiver  and 
the  Board  of  Trade  that  the  security  must 
extend  to  the  debts  released  by  the  deeds 
delivered  as  escrows. 

Held— that  the  security  itself  could  not  ex- 
tend to  debts  which  had  been  released  before 
the  approval  of  the  scheme  by  the  Court, 
where  no  undue  advantage  had  been  given 
in  order  to  obtain  the  releases,  and  there- 
fore that  the  security  need  not  extend  to 
those  who  had  delivered  releases  as  escrows; 
that  there  was  no  fraud  on  the  creditors; 
that  the  acceptance  of  7s.  6d.  in  the  pound 
had  been  forced  on  the  creditors  who  had 
not  agreed  to  execute  releases ;  and  that 
before  anything  could  be  done  to  make  the 
scheme  valid,  the  escrows  must  be  delivered. 
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and  then  the  remaining  creditors  might,  if 
they  thought  fit,   pass  the  scheme,   and  the 
Court  then  could  approve  it. 

In    re   E.    A.    B.    ([1902]    1    K.    B.    457;    71 

L.  J.  K.  B.  356;  50  W.  li.  229;  85  L.  T.  772; 

9  Manson,  105— C.  A.,  No.  268,  supra)  applied. 

In  re  Baines,  Ex  parte  Board  of  Trade,  (1902) 

[86  L.  T.  691— Div.  Ct. 

XX.   SET-OFF. 

271.  Lease— Bankruptcy  of  Tenant—Sheep 
Stock— Valuation— Set-off  of  Rent— Repudia- 
tion hij  Trustee.^— The  trustee  of  a  bankrupt 
called  on  the  landlord  to  take  over  the  sheep 
stock  on  the  bankrupt  farm  in  terms  of  the 
conditions  of  lease. 

Held— that  the  trustee  could  not  resist  the 
claim  of  the  landlord  to  set  off  against  the 
price  of  the  sheep  stock  the  debt  due  to 
him  under  the  lease  for  rent  still  unpaid,  as 
the  trustee  cannot  siiccessfully  insist  on 
stipulations  favourable  to  the  interest  of  the 
bankrupt  estate  and  repudiate  the  liability 
under  the  lease. 

Craig's    Trustee    v.     Lord    Malcolm,     (1900) 
[2  F.  541. 

272.  Mutual  Dealings — Avoidance  of  Volun- 
tary Settlement— Bankruptcy  Act,  1883  (46  * 
47  Vict.  c.  52),  ss.  38,  47.]-A  bankrupt 
within  two  years  before  his  bankruptcy  by  a 
voluntary  settlement  transferred  .£250  to  his 
wife.  The  trustee  in  the  husband's  bank- 
ruptcy obtained  an  order  setting  aside  the 
voluntary  settlement  under  sect.  47,  sub-sect. 
1,  of  the  Bankruptcy  Act,  1883,  and  brought 
an  action  against  the  wife  to  recover  the 
ci250.  The  wife  claimed  to  set-off,  under 
sect.  38  of  the  Act,  a  debt  due  to  her  from 
the  bankrupt  and  secured  by  a  mortgage  of 
certain  property,  the  securitj'  being  in- 
sutticient  by  more  than  ot250  to  repay  the 
debt. 

Hkld— by  Vaughan  Williams  and  Buckley, 
L. .).[.,  Fh'tcher  Moulton,  L.J.  dissenting, 
that,  as  the  settlement  was  only  avoided  as 
against  the  trustee  in  the  bankruptcy  and 
not  as  against  the  husband,  there  was  no 
debt  due  from  the  wife  to  the  husband 
which  could  be  made  available  for  the  pur- 
pose of  a  set-off  under  sect.  38,  and  that 
therefore  the  wife  was  not  entitled  to  the 
set-off   claimed. 

Lister  v.  Hooson,  (1907)  24  T.  L.  1{.  162— C.  A. 

273.  Miifunl  Credits- Judgment  Debt  Due 
to  a  Company  in  Liquidation  —Cross  Claim 
by  Debtor  —  Liquidator  Issuing  Bank- 
ruptcy Noiice— Application  to  Set  Aside- 
Bankruptcy  Act,  1883  (46  &  47  Vict.  c.  52),  s. 
38. J— A  company  in  liquidation  obtained  a 
judgment  for  unpaid  calls  against  a  share- 
holder, who  had  a  larger  claim  against  the 
company.  The  liquidator  issued  a  bank- 
ruptcy notice;  and  the  debtor  applied  to  set 
it  aside  on  the  ground  that,  though  he  could 


not  plead  his  cross-claim  as  a  defence  to  the 
action  for  calls,  yet,  as  soon  as  he  should  be 
adjudicated  bankrupt,  it  could  be  set  off 
against  the  company's  judgment  under  sect. 
38  of  the  Bankruptcy  Act,  1883. 

Held— that  there  is  no  recognised  principle 
that  a  bankruptcy  notice  cannot  be  issued  in 
respect  of  a  debt,  which  upon  adjudication 
will  be  discharged  by  a  set-off;  and  that  the 
application  must  be  dismissed.  There  must 
be  an  effective  set-off  existing  at  the  time 
when  the  application  is  made,  and  not  merely 
an  inchoate  right  of  set-off. 
In  re   G.   E.   B.,   In   re  a   Debtor,    (1903)    72 

[L.  J.   K.   B.   V12;  51  W.   E.  675;  89  L.  T. 
245;  10  Manson,  243— C.  A. 

274.  Mutual  Dealings— Lease  of  Public- 
house  by  Brewers-Tied  House— Set-off  of 
Money  Due  to  Tenant  under  Valuation- 
Bankruptcy  Act,  1883  (46  &  47  Vict.  c.  52),  s. 
38.]— Brewers  let  to  the  debtor  a  public- 
house  for  a  term  of  six  months,  and  then  on 
from  month  to  month,  and  the  debtor 
agreed  to  take  all  his  beer  from  the  brewers. 
The  agreement  provided  that,  in  case  the 
tenancy  should  be  determined  by  either 
party,  all  arrears  of  rent  and  all  moneys 
whatsoever  owing  by  the  debtor  to  the 
brewers  should  be  deducted  from  the  valua- 
tion for  tenant's  fixtures  and  stock-in-trade 
payable  by  the  incoming  tenant  and  should 
be  paid  over  to  the  brewers.  The  brewers 
lent  the  debtor  a  sum  of  money  to  pay  the 
outgoing  tenant's  valuation,  and  also  sup- 
plied him  with  beer  upon  credit.  About 
sixteen  months  after  the  date  of  the  lease 
the  debtor  agreed  to  give  up  the  house  to  a 
new  tenant,  and  a  valuation  was  then  made 
and  paid  by  the  incoming  tenant  to  the 
brewers,  who  had  then  notice  of  an  act  of 
bankruptcy  on  the  part  of  the  debtor. 
Shortly  afterwards  a  receiving  order  was 
made  against  the  debtor  and  he  was 
adjudicated  bankrupt.  The  brewers  claimed 
to  retain  out  of  the  valuation  money  in  their 
hands  tlie  amount  of  the  debts  owing  to  them 
by  the  debtor. 

Held— that  these  were  mutual  dealings 
between  the  brewers  and  the  debtor  within 
sect.  38  of  the  Bankruptcy  Act,  1883,  and  the 
brewers  were  entitled  to  set-off  the  debts 
against  the  valuation  money. 
In  re  Rushforth,   Ex  parte  Holmes  &  Sons, 

[(190G)    23   T.    L.    L'.    41;    14    Manson    135— 
Div.  Ct. 

275.  Mutual  Dealings-Right  of  Sct-off-Rc- 
cririnq  Order— Date  for  taking  Account- 
Bankruptcy  Act,  1883  (46  &  47  Vict.  c.  52), 
s.  38.]  — D.  owed  Messrs.  M.  JcSG.  Messrs.  M. 
became  liable  under  a  document  described 
as  "  Heads  of  Agreement  "  to  pay  D.  various 
sums  amounting  to  about  ,t3()0,  under  certain 
conditions,  and  whatever  was  payable  to  D. 
was  payable  under  that  document.  A  receiv- 
ing order  was  made  against  1).  The  trustee 
objected  that  Messrs.  M.  could  not  set  off  the 
=C86  against   the   JC'MO;   that   they   must   pay 
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the  .£300  in  lull  and  be  satisfied  with  a  divi- 
dend on  the  debt  of  ^86. 

Held— that  there  were  "  mutual  dealings  " 
between  D.  and  Messrs.  M.,  and  the  opera-  i 
tion  of  sect.  38  of  the  Bankruptcy  Act,  1883,  j 
could  not  be  excluded.     The  date  of  the  re-  j 
ceiving  order,  and  not  the  date  of  the  com- 
meucemeut  of  the  bankruptcy,   is  the  time 
for  ascertaining  what  mutual  debts,  credits 
and     dealings    were     existing    between     the 
debtor  and  other  persons.     Messrs.  M.  were  I 
therefore  entitled  to  set  off  the  ^£86  against  ' 
the  .£300.  j 

In  re  Daintrey,  Ex  parte  Mant,  [1900]  1  Q.  B. 

[516;  69  L.  J.  Q.  B.  207;  82  L.  T.  239-C.  A. 

XXI.  TRUSTEE. 

276.  Application  by  Trustee  for  Directions 
—Discretion  of  Court  as  to  Giving— No  Obli- 
gation—Duty of  Trustee  to  Exercise  own 
Judgment— Bankruptcij  Act,  1883  (46  &47  Vict. 
c.  52),  ss.  57,  89.]— There  is  no  obligation  upon 
the  Court  to  give  directions  to  a  trustee  who 
applies  under  sect.  89  of  the  Bankruptcy  Act, 
1883. 

Therefore  in  a  complicated  question  as  to 
compromises,  the  Court  declined  to  give  any 
directions,  holding  that  the  case  was  one  for 
the  trustee  to  deal  with  himself,  with  the 
assistance  of  the  committee  of  inspection 
under  sect.  57  (6). 

Where  the  trustee  and  committee  propose 
to  accept  a  compromise,  the  onus  is  upon  an 
objector  to  show  that  it  is  an  undesirable 
one. 

In  re  Pilling,  Ex  parte  Salaman,  [1906]  2  K.  B. 

[044;  75  L.  J.  K.  B.  739;  95  L.  T.  362;  13 

Manson,  229— Bigham,  J. 

277.  Books  kept  by  Trustee— Inspection  by 
Bankrupt— Bankruptcy  Act,  1883  (46  &  47 
Vict.  c.  52)  s.  SO— Bankruptcy  Btiles,  1886, 
Rules  285—290,  292.]— The  Court  will  not,  ex- 
cept in  special  circumstances,  allow  a  debtor 
to  inspect  the  record  book  kept  by  the  trus- 
tee in  bankruptcy  and  in  which  he  has  re- 
corded minutes  of  the  proceedings  and 
resolutions  at  meetings  of  creditors  and  of 
the  committee  of  inspection. 

Decision  of  Bigham,  J.  ([1904]  2  K.  B.  760; 
73  L.  J.  K.  B.  963;  53  W.  R.  30;  91  L.  T.  321; 
20  T.  L.  E.  753;  11  Manson,  268)  affirmed. 
In  re  Solomons,  Ex  parte  Solomons,  [1904]  2 

[K.  B.  917;  73  L.  J.  K.  B.  1029;  53  W.  R.  49; 
21  T.  L.  R.  48;  91  L.  T.  512— C.  A. 

278.  Taxation  of  Trustee's  Costs— Convey- 
ancing Business— Sale  of  Mortgaged  Property 
— "  Proceeds  of  Sale  " — Solicitors  Remunera- 
tion Act,  1881  (44  &  45  Vict.  c.  44),  s.  2— 
Bankruptcy  Rules,  1886,  Appendix,  Part  II. 
Sub-head  I'll.  (General  Regulations),  rule 
2.]— It  is  no  part  of  the  duty  of  the  bank- 
ruptcy taxing  Master,  when  taxing  the  bill 
of  costs  of  the  solicitor  to  the  trustee  in 
bankruptcy  in  respect  of  the  sale  of  mort- 


gaged property  under  rule  2  of  the  General 
Regulations  in  Part  II.,  Sub-head  VII.,  in 
the  Appendix  to  the  Bankruptcy  Rules,  1886, 
to  have  regard  to  the  fund  out  of  which  the 
bill  when  taxed  will  be  payable.  His  duty 
is  to  tax  the  bill  in  accordance  with  the 
General  Order  under  the  Solicitors  Re- 
muneration Act,  1881,  and  to  state  in  his 
allocation  that  it  is  to  be  paid  in  accordance 
with  rule  2,  leaving  it  to  the  parties  to  ascer- 
tain the  fund,  if  any,  out  of  which  the  bill 
when  taxed  is  to  be  paid. 

Scmble,  in  rule  2  the  words  "proceeds  of 

sale "  mean  net  proceeds  after  payment  of 

all  charges  on  the  fund. 

In  re  Garner,  Ex  parte  Pedley,  [1906]  2  K.  B. 

[213;  75  L.  J.  K.  B.  584;  54  W.  R.  627;  95 

L.  T.  60;  22  T.  L.  R.  597;  13  Manson,  204— 

Bigham,  J. 

279.  Penal  Interest  against  Trustee—Such 
Interest  is  Payable  to  the  Bankrupt's 
Estate— Bankruptcy  Act,  1883  (46  &  47  Vict, 
c.  52),  s.  74  (6).]— The  bankrupt's  estate,  and 
not  the  Treasury,  is  entitled  to  any  sum  pay- 
able by  a  trustee  as  penal  interest  under  sect. 
74  (6)  of  the  Bankruptcy  Act,  1883,  for  im- 
properly retaining  moneys. 

In  re  Sims,  Ex  parte  Official  Receiver,  [1907] 

[2  K.  B.  36;  76  L.  J.  K.  B.  819;  96  L.  T.  713; 

14  Manson,  169— Bigham,  J. 

280.  Prosecution  of  Fraudulent  Debtor  by 
Trustee— Authority  of  Committee  of  Inspec- 
tion to  order  same — Leave  of  Court— Costs  of 
Prosecution— Debtors  Act,  1809  (32  &  33  Vict, 
c.  62),  s.  11,  sub-s.  3;  ss.  16,  17;  Bankruptcy 
Act,  1883  (46  &  47  Vict.  c.  52)  s.  57,  sub-s.  3, 
s.  166.]— The  trustee  in  bankruptcy  with  a 
committee  of  inspection  was  authorised  by 
the  committee  to  prosecute  the  debtor  for  an 
offence  against  the  bankruptcy  laws,  and  to 
employ  solicitors  for  that  purpose.  The 
debtor  was  tried  and  acquitted,  the  jury 
stating,  however,  that  they  gave  him  the 
benefit  of  a  doubt.  The  trustee  applied  for 
an  order  that  the  costs  of  the  prosecution 
might  be  taxed  and  paid  out  of  the  estate. 

Held— that  there  was  no  ground  for  mak- 
ing the  order,  as  it  would  saddle  the  estate 
with  costs  which,  if  the  trustee  had  done  his 
duty  and  had  obtained  the  leave  of  the 
Court  under  sect.  16  of  the  Debtors  Act,  1809, 
would  have  been  paid  by  the  Treasury;  that 
under  sub-s.  3  of  sect.  57  of  the  Bankruptcy 
Act,  1883,  the  committee  of  inspection  had  no 
power  to  authorise  the  prosecution  of  the 
debtor  without  the  sanction  of  the  Court; 
and  that  it  was  highly  undesirable  that  a 
trustee  should,  without  obtaining  an  order 
of  the  Court  under  sect.  16  of  the  Debtors 
Act,  1869,  be  entitled  to  embark  upon  a 
speculative  prosecution  of  the  debtor. 

In  re  Howes,  Ex  parte  White,  [1902]  2  K.  B. 

[290;  71  L.  J.  K.  B.  705;  9  Manson,  252- 

Wright.  J. 

281.  Release  of— Revocation  of  Release  by 
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Trustee— C'ok/<«»c(?. 

Board  of  Trade— Bankruptcy  Act,  1883  (46  & 
47  Vict.  c.  52),  s.  82  (3).]-By  sub-sect.  3  of 
sect.  82  of  the  Bankruptcy  Act,  1883,  tlie 
Board  of  Trade  may  revoke  an  order  releas- 
ing a  trustee  in  bankruptcy  "  on  proof  that 
it  was  obtained  by  fraud  or  by  suppression 
or  concealment  of  any  material  fact." 

Held— that  an  order  of  release  ought  not 
to  be  revoked  on  the  ground  that  it  was  ob- 
tained by  "  suppression  or  concealment  of 
any  material  fact,"  unless  there  is  such  sup- 
pression or  concealment  as  has  in  it  some 
element  of  fraud  or  wrongfulness. 

In    re    Harris,   Ex    parte    Hasluck    v.   The 

[Board    of    Trade,   [1899]    2    Q.    B.  97;  68 

L.  J.  Q.  B.  7G9;  47  W.  R.  544;  80  L.  T.  499; 

6  Manson,  259— Wright,  J. 

282.  Summary  Bankruptcy  —  Release  of 
Trustee  —  Future  Assets  —  Appointment  of 
Trustee— Official  Receiver— Bankruptcy  Act, 
1883  (46  &  47  Vict.  c.  52),  ss.  82, 
121 — Bankruptcy  (Discharge  and  Closure) 
Act,  1887  (50  &  51  Vict.  c.  66),  s.  6,  sub-s.  2.] 
— When  the  Official  Eeceiver  is  acting  as 
trustee  under  a  summary  bankruptcy,  and 
has  been  released  on  the  ground  that  the 
whole  estate  has  been  got  in,  so  far  as  he 
can  get  it  in,  and,  therefore,  that  he  is  en- 
titled to  a  release  under  sect.  6  of  the  Bank- 
ruptcy (Discharge  and  Closure)  Act  of  1887, 
then  the  same  consequences  follow  as  under 
sect.  82  of  the  Bankruptcy  Act,  1883,  and  he 
continues  to  act  as  trustee  for  any  subse- 
quent purpose  of  the  administration  of  the 
debtor's  estate.  Section  121  of  the  Bank- 
ruptcy Act,  1883,  is  not  intended  to  apply  a 
diSerent  rule  to  summary  bankruptcies,  and 
to  extend  the  powers  of  the  creditors  in  sum- 
mary bankruptcies  down  to  a  period  beyond 
that  at  which  they  are  removed  by  sect.  82 
in  the  case  of  ordinary  bankruptcies. 

In  re  Leach,  Ex  parte  Barnes,  [1900]  2  Q.  B. 

[649;  69  L.  J.  Q.  B.  931;  49  W.  R.  76;  83 

L.  T.  222-Wright,  J. 

283.  Vacating  Office  on  Receiving  Order 
being  made  against  him — Rescission  of  Re- 
ceiving Ordei — Restoration  to  Office — Bank- 
ruptcy Act,  1883  (46  &  47  Vict.  c.  52),  ss.  85, 
86,  87.]— By  sect.  85  of  the  Bankruptcy  Act, 
1883,  "  if  a  receiving  order  is  made  against 
a  trustee,  he  shall  thereby  vacate  his  office 
of  trustee."  A  receiving  order  had  been 
made  against  a  trustee,  and  soon  after- 
wards rescinded  on  the  ground  that  it  ought 
never  to  have  been  made. 

Held — that  the  receiving  order  should  be 
treated  as  if  it  never  had  been  made,  and 
the  trustee  deemed  not  to  have  vacated  his 
office. 

In  re  Newman,  Ex  parte  Official  Receiver, 

[1899]  2  Q.  B.  587;  68  L.  J.  Q.  B.  9C1 ;  81 

L.   T.   527;   48   W,   R.   9i;   6  Manson,   381- 

Wright,  J. 


XXII.  VOLUNTARY  ASSIGNMENTS. 

284.  Post-nuptial  Settlement  —  Power  of 
Revocation  ivith  Trustees'  Consent— Trustees 
Consenting  to  Partial  Revocation  on  Condi- 
tion of  further  Property  being  Settled — 
Settlement  of  such  Property— Bankruptcy  of 
Settlor— Whether  Second  Settlement  "  Vol- 
untarily"—Whether  Trustees  "Purchasers 
for  Value"— Bankruptcy  Act,  1883  (46  &  47 
Vict.  c.  52),  s.  47.]— In  1899  A.  executed  a 
post-nuptial  settlement,  under  which  he  took 
the  first  life  interest.  In  1902  he  requested 
the  trustees  to  consent  (as  the  deed  gave 
them  power  to  do)  to  the  settlement  being 
partially  revoked  in  order  to  raise  iil.GOO. 
Such  consent  was  given  upon  condition  that 
A.  should  bring  into  settlement  the  life  in- 
terest given  to  him  by  the  deed  of  1899,  and 
also  further  property.  Accordingly,  by 
deed  dated  December,  1902,  in  consideration 
of  the  ,£1,600  and  the  consent,  he  assigned 
his  life  interest  and  the  other  property  to 
the  trustees,  and  in  September,  1903,  was 
adjudicated  bankrupt,  in  respect  of  debts 
incurred  during  that  year. 

Held— that  the  trustees  were  not  "  pur- 
chasers for  value "  within  sect.  47  of  the 
Bankruptcy  Act,  1883;  that,  therefore,  the 
settlement  of  1902  was  a  voluntary  settle- 
ment, and  was  void  to  the  amount  required 
to  pay  the  debts  in  the  bankruptcy. 

Hance  v.  Harding  (  (1888)  20  Q.  B.  D.  732; 
57  L.  J.  Q.  B.  403;  36  W.  R.  629;  59  L.  T. 
659— C.   A.)   followed. 

In  re  Parry,  Ex  parte  Salaman,  [1904]  1  K.  B. 

[129;  73  L.  J.   K.  B.  83;  52  W.  E.  256;  89 

L.  T.  612;  20  T.  L.  E.  73;  11  Manson,  18- 

Wright,   J. 

285.  Voluntary  Settlement  —  Fluctuating 
Business— Bankruptcy  Act,  1883  (46  &  47 
Vict.  c.  52),  s.  47.] — A  gift  of  money  does  not 
constitute  a  "settlement"  within  the  mean- 
ing of  sect.  47  of  the  Bankruptcy  Act,  1883, 
unless  it  is  the  intention  of  the  giver  that 
the  money  shall  be  invested  in  some  form 
which  will  enable  it  subsequently  to  be 
traced. 

In  re  Player,  Ex  parte  Harvey  (  (1885),  15 
Q.  B.  D.  682;  54  L.  J.  Q.  B.  554;  2  Morr.  261 
— Div.  Ct.),  discussed  and  approved. 

Where  a  father  released  certain  debts  and 
securities  due  to  him  from  a  trading  com- 
pany as  a  part  of  the  consideration  received 
by  the  company  for  the  sale  of  their  busi- 
ness to  his  son,  and  it  appeared  that,  at  the 
time  of  the  father's  subsequent  bankruptcy, 
the  stock-in-trade  of  the  business  as  it  came 
to  the  son  had  been  entirely  altered,  with  a 
few  trifling  exceptions. 

Held— that  there  was  no  gift  to  the  son 
with  the  intention  that  what  was  given  him 
should    be    invested    in    some    form   which 
would  enable  it  subsequently  to  bo  traced. 
In  re  Plummer,  Ex  parte  The  Trustee,  [1900] 

[2  Q.  B.  790;  69  L.  J.  Q.  B.  930;  48  W.  R. 
634;  83  L.  T.  387-C.  A. 
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Voluntary  Assignments — Continued. 

286.  Voluntary  Scitlcment—Gift  of  JciceU 
and  Money  —  Avoidance  of — Bankruptcy 
Act,  1883  (46  &  47  Vict.  c.  52),  s.  47,  subs.  3.] 
— Gifts  of  personal  property  made  by  a 
bankrupt  within  two  years  of  his  bank- 
ruptcy, without  restricting  the  donee's 
power  of  alienation,  but  with  intention  that 
the  donee  shall  use  or  retain  the  property 
for  an  indeterminate  time,  are  voluntary 
settlements  within  the  meaning  of  sect.  47 
of  the  Bankruptcy  Act,  1883,  and  void  as 
against  the  trustee  in  bankruptcy,  but  with- 
out prejudice  to  any  sale  or  disposition  of 
the  property  made  by  the  donee  before  bank- 
ruptcy in  good  faith  and  without  notice  of 
an  available  act  of  bankruptcy.  But  the 
donee  may  have  to  account  for  the  proceeds 
of  any  such  sale  or  disposition  remaining  in 
his  hands  at  the  commencement  of  the 
bankruptcy. 

In  re  Plaijer  (  (1885)  15  Q.  B.  D.  682;  54 
L.  J.  Q.  B.  554;  53  L.  T.  865)  and  In  re  Van- 
sittart  ([1893]  1  Q.  B.  181;  62  L.  J.  Q.  B.  277 ; 
57  J.  P.  132;  41  W.  E.  32;  67  L.  T.  592;  9 
Mor.  280),   considered. 

In  re  Tankard,  Ex  parte  Official  Eeceiver  r. 

[Hart,  [1899]  2  Q.  B.  57;  68  L.  J.  Q    B.  670; 

47  W.  E.  624;  80  L.  T.  500;  15  T.  L.  E.  332; 

6  Manson,  188— Wright,  J. 


287.  Voluntary  Settlemeiit — Life  Policies — 
Payment  of  Premiums  of  Settled  Policies 
within  ten  years  of  Bankruptcy — Bank- 
ruptcy Act,  1883  (46  &  47  Vict.  c.  52),  s.  47.] 
— Although  circumstances  might  easily  arise 
in  which  moneys  paid  within  ten  years  of 
bankruptcy  for  the  purpose  of  effecting  a 
policy  of  assurance  which  is  taken  out  and 
settled  within  that  period  might  constitute  a 
settlement  within  the  meaning  of  sect.  47 
of  the  Bankruptcy  Act,  1883,  yet,  where  the 
policy  has  been  taken  out  and  settled  at  a 
period  more  remote  than  ten  years  from  the 
date  of  the  settlor's  bankruptcy,  the  pre- 
miums subsequentli'  voluntarily  paid  by  the 
settlor  within  the  said  ten  years  in  order 
to  keep  alive  the  policy  do  not  constitute 
such  a  settlement. 

No  proportionate  part  of  the  moneys 
Tiltimately  payable  under  a  policy  of  assur- 
ance is  represented  by  the  payment  of  any 
particular  premium. 

Decision  of  Wright,  J.  (82  L.  T.  623;  16 
T.  L.  E.  370),  reversed. 

In  re  Harrtson,  Ex  parte  Whinney,  [1900]  2 

[Q.  B.  710;  69  L.  J.  Q.  B.  942;  49  W.  E.  2; 

83  L.  T.  189;  16  T.  L.  E.  530-C.  A. 


BARRATRY. 

See   Criminal    Law  ;    Shipping    and 
Navigation. 


BARRISTERS. 

And  ■■ire  ISAXKRUPTCY,  187  ;  .County 
Courts,  51  ;  Crown  Practice  ; 
Dependencies  and  Colonies,  VJi. 

1.  Authority— Conduct  of  Action— Compro- 
mise of  .4.ction  —  Agreement  to  Refer— 
Limitation  of  Authority—Authority  ex- 
ceeded— .ibsence  of  Mistake— Interlocutory 
Order  —  Rescission.'\— Counsel  appearing  for 
a  party  in  an  action  is  held  out  as  having 
authority,  and  has  full  authority,  as  to  all 
matters  which  relate  to  the  conduct  of  the 
action  and  its  settlement,  and  notwithstand- 
ing a  limit  may  have  been  placed  upon  the 
authority  of  counsel,  the  party  for  whom  he 
appears  is  bound  by  such  settlement,  unless 
the  fact  that  the  counsel's  apparent  autho- 
rity had  been  limited  was  communicated  to 
the  other  side.  The  conduct  of  the  action 
includes  the  power  to  refer  the  action  and 
the  power  to  compromise  the  action. 

Counsel  for  the  plaintiff,  in  an  action  for 
slander,  admitted  that,  in  making  a  com- 
promise, he  acted  contrary  to  the  instruc- 
tions of  his  client.  He  said  that  there  was 
no  mistake  on  his  part,  that  there  was  in 
point  of  fact  a  limitation  of  his  authority  by 
his  client,  who  had  instructed  him  not  to 
agree  to  a  reference  except  on  the  condition 
that  all  imputations  should  be  disclaimed 
by  the  defendant,  but  that  he,  nevertheless, 
made  a  compromise  without  that  term,  and 
therefore  outside  the  limits  of  the  authority 
in  fact  given  to  him.  The  fact  that  counsel's 
authority  was  so  limited  was  not  communi- 
cated to  the  other  side. 

Held— that  the  compromise  could  be  set 
aside  merely  l)ecause  the  authority  actually 
given  to  counsel  was  exceeded. 

Decision  of  Lord  Alverstone,  C..T.  (18 
T.  L.  E.  390),  reversed  by  Court  of  Appeal; 
and  Decision  of  Court  of  Appeal  ([1902]  1 
K.  B.  838;  71  L.  J.  K.  B.  536;  50  W.  E.  487; 
86  L.  T.  574;  18  T.  L.  E.  494)  reversed. 
Neale  v.  Gordon  Lennox,  [1902]  A.  C.  465;  71 

[L.  J.  K.  B.  939;  66  J.  P.  757;  87  L.  T.  34}; 
18  T.  L.  E.  791;  51  W.  E.  140-H.  L.  (E.) 

2.  Costs— Counsel  —  Non-attending  Counsel 
—  Taxation.]— It  has  been  the  uniform  prac- 
tice for  forty  years  in  party  and  party  taxa- 
tion to  allow  the  fees  of  non-attending  coun- 
sel, and  the  Court  will  not  disturb  the  prac- 
tice. 

Charman    v.    Brandon,    (1900)  82  L.  T.  369— 
[Kekewich,   J. 

3.  Costs— Counsel— Special  Fee  —  Disalloiv- 
auce.]— Upon  the  hearing  of  a  summons  in 
an  administration  action  which  had  been 
going  on  for  some  j'ears,  where  all  the  evi- 
dence was  by  affidavit  or  documentary,  the 
claimant  was  obliged  to  brief  a  leader  from 
another  Court,  all  the  leaders  in  the  par- 
ticular Court  having  been  retained  by  other 
parties  in  the  proceedings.  Such  leader's 
fee  was  ten  guineas  on  the  brief  and  fifty 
guineas   special  fee,   he   being   one   of  those 
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who  do  not  accept  a  brief  in  any  Court  with-  | 
out  an  additional  special  fee  of  fifty  guineas.  ! 

Held— that,   as   between   party   and   party,  [ 
there    were    not    any    special    circumstances 
sufficient  to  warrant  the  allowance  on  taxa- 
tion  of   the   special    fee,    and    that   the   fees 
charged  must  be  reduced  by  fifty  guineas. 
In  re  Parson,  Parson  v.  Parson,  [1901]  2  Ch. 

[17(5;    70   L.    J.    Ch.    5G3;   84   L.    T.    709;   17 
T.  L.  E.  451-Joyce,  J. 

4.  Costs— Counsel  — Fee  for  Attending  to 
Hear  Judgment.l—U  judgment  is  given  in 
the  same  sittings  in  which  a  case  is  tried,  a 
fee  to  counsel  to  attend  and  hear  judgment 
will  not  be  allowed  on  taxation. 

In  re  Biss,  Biss  v.  Biss,  [1903]  2  Ch.  40-C.  A. 

5.  Costs— Counsel  —  Befresher  Fees  —  Dis- 
cretion of  Taxing  Master— R.  S.  C.  Ord.  65, 
r.  27,  suh-ss.  29,  48.]— A  taxing  master  has 
discretion  under  Ord.  G5,  r.  27  (29),  to  allow 
in  a  proper  case  refresher  fees  to  counsel 
exceeding  the  maxima  fixed  by  r.  27  (48). 
Stewart   &    Co.    v.    Weber    and    Others,    19 

[T.  L.  E.  722;  89  L.  T.  559— Kennedy,  J. 

6.  Costs  —  Counsel  —  Befrcshers  —  Tax- 
ation between  Parties  —  Discretion  of 
Taxing  Officer— R.  S.  C,  Ord.  65,  r.  27  (29) 
(48).]— In  a  taxation  between  party  and 
party,  a  taxing  officer  has  now,  under  Ord. 
65,  r.  27,  sub-r.  29  (r.  10  of  Jan.,  1902),  dis- 
cretion to  allow  refresher  fees  to  counsel  ex- 
ceeding the  maxima  allowed  by  sub-r.  48. 

Stewart  <£•  Co.  v.  Weber  ([1903]  19  T.  L.  E. 
722— Kennedy,    J.,    supra)    followed. 
Cavendish    v.    Strutt,    [1904]    1   Ch.  524;   73 

[L.  J.  Ch.  247;  52  W.  E.  333;  90  L.  T.  500;  20 
T.  L.   E.  99— Buckley,  J. 

7.  Costs  — Fees  —  Costs  of  Two  Counsel- 
Taxing  Master's  Discretion.']  —  Where  a 
taxing  master  (affirmed  by  a  Judge  in  Cham- 
bers) has  refused  to  allow  the  costs  of  two 
counsel  on  an  appeal,  the  Court  of  Appeal 
refused  to  interfere.  They  would,  however, 
have  done  so  had  it  been  shown  that  the 
Master  and  Judge  had  acted  upon  some  sup- 
posed rule,  and  were  wrong  in  so  doing. 
Wheeler  v.  Fradd  (No.  2),  (1898)  14  T.  L.  E. 

[440;  affirming  Darling,  J.,  at  Chambers— 

8.  Costs  —  Counsel  —  Three  Counsel  — 
U.  S.  C,  Ord.  65,  rr.  8,  27  (29),  (38).]-In 
considering  whether  to  allow  the  costs  of 
three  counsel  the  Court  will  have  regard  to 
the  length  of  the  documents,  the  time  likely 
to  be  occupied  by  the  case,  its  commercial 
importance,  and  the  amount  at  stake. 

Semble-the  last  two  are  not  in  themselves 
sufficient  grounds  unless  there  is  some  com- 
plication  in   the   case. 

The  existing  rule  (made  in  1902)  has  not 
rendered  the  old  authorities  upon  the  point 
obsolete. 


Peel  v.  London  and  North  Western  Ey.  Co. 

[(No.  2),  [1907]  1  Ch.  607;  76  L.  J.  Ch.  379; 

96  L.  T.  498-Parker,  J. 

9.  Costs  —  Counsel  —  Three  Counsel  —  Re- 
freshers.]—Vf  here  a  motion  is  of  a  serious 
character,  and  involves  difficult  questions  of 
law,  three  counsel  will  be  allowed,  as 
between  party  and  party.  On  a  motion  to 
stay  an  action  and  refer  the  matters  in  dis- 
pute to  an  arbitrator,  on  the  ground  that 
they  came  within  a  clause  in  a  contract 
agreeing  to  refer  the  matters  between  the 
parties  in  the  settlement  of  the  accounts  to 
arbitration,  the  Court  allowed,  as  between 
party  and  party,  three  counsel  and  refresher 
fees. 

Workman  v.  Belfast  Harbour  Commissioners, 
2  Ir.  E.  tl9-Q.  B. 


10.  Costs  —  Counsel  —  Three  Counsel  — 
R.  S.  C,  Ord.  65  r.  8;  App.  N.,  items  81,  82, 
16G,  172.]— In  an  action  for  a  declaration 
that  the  London  School  Board  could  not 
lawfully  expend  money  on  certain  purposes 
an  interlocutory  injunction  was  granted; 
and,  on  appeal,  it  was  agreed  that  the  hear- 
ing of  such  appeal  should  be  treated  as  the 
trial  of  the  action. 

The  plaintiff  was  given  his  costs;  and,  in 
the  taxation,  three  items  came  into  dispute  : 

(1)  The  costs  of  attending  counsel  in  Court 
on  the  hearing  of  the  appeal. 

(2)  The  costs  of  instructions  for  the  brief 
on  the  motion. 

(3)  The  fee  to  a  third  counsel. 

Held— as  to  (1)  that  where  a  special 
motion  for  an  injunction  is  treated  as  the 
trial  of  the  action,  attendance  in  Court  on 
such  motion  might  be  treated  as  attendance 
upon  trial  under  items  171  or  172,  and  not 
166. 

As  to  (2)  that,  as  no  Avitnesses  were  in  fact 
called,  the  Master  was  right  in  treating  it 
as  a  non-witness  action,  and  in  disallowing 
cos*^s  in  obtaining  information,  etc., 
although  the  action  would  have  been  a  wit- 
ness action  if  it  had  gone  to  trial  in  the 
ordinary  course,  and  such  costs  might  then 
have  been  allowed. 

As  to  (3)  that  the  action  was  not  one  in 
which  the  costs  of  three  counsel  ought  to  be 
allowed. 

Dyer   and   others    r.    London   School   Board, 
[(1903)  19  T.  L.  E.  413— Eady,  J. 

11.  Costs-Coun.sel-Thrcc  Counsel  at  Trial 
and  on  Appeal— Discretio7i.]—In  an  action 
against  a  trade  union  and  the  officials  of  the 
union,  in  which  a  largo  amount  of  damages 
was  claimed  and  whicli  lasted  several  days, 
both  at  the  trial  and  in  the  Court  of  Appeal, 
and  ill  which  the  defendants  were  successful, 
the  Court  refused  to  interfere  with  the  dis- 
cretion exercised  by  the  taxing  master,  and 
affirmed  by  the  Judge  in  chambers,  in  allow- 
ing the  officials  of  the  union  the  costs  of 
only  two  counsel,  both  at  the  trial  and  in 
tlio    Court   of   Appeal.       The   laxiiig   master 
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having  allowed  the  union  the  costs  of  only 
two  counsel  in  the  Court  of  Appeal  (though 
the  costs  of  three  counsel  at  the  trial  were 
allowed  to  them),  the  majority  of  the  Court, 
Vaughan  Williams  and  Buckley,  L.JJ.,  re- 
fused to  interfere  with  the  exercise  of  dis- 
cretion, affirmed  as  it  was  by  the  Judge  at 
chambers— Fletcher  Moulton,  L.J.,  dissent- 
ing upon  the  ground  that  the  case  Avas  of 
such  importance  and  difficulty  that  the  costs 
of  three  couu-^i  for  the  union  in  the  Court 
of  Appeal  should  have  been  allowed. 
Denaby  &  Cadeby  Main  Collieries,  Ld.  v. 
[Yorkshire  Miners'  Association,  (1907)  23 
T.  L.  E.  635-C.  A. 

12.  Costs— Counsels'  Fees-Three  Counsel- 
Discretion  of  Judge— Finality  of.]— In  a 
divorce  suit,  the  hearing  of  which  lasted 
fourteen  days,  the  Registrar  allowed  to  the 
successful  co-respondent  the  costs  of  two 
counsel  only.  The  Judge,  however,  reviewed 
the  taxation  and  allowed  the  costs  of  a  third 
counsel. 

Held— that  the  Court  of  Appeal  would  not 
review  the  learned  Judge's  exercise  of  his 
discretion. 

Hartopp    v.    Hartopp    &    Cowley,     (1904)    20 
[T.  L.  R.  216-C.  A. 

13.  Fees  —  Counsel  Advisinrj  after  Actio77 
Begun— Eight  to  be  Briefed  at  Trial— Objec- 
tion by  Client— Bight  of  Solicitor  to  Charge 
Fee  to  Client.']— The  rules  of  etiquette  as 
between  members  of  the  legal  profession  are 
not  binding  upon  clients.  Therefore  where  a 
counsel  had  advised  a  client  during  the  pro- 
gress of  an  action,  but  the  client  expressly 
told  his  solicitor  not  to  brief  the  counsel  at 
the  trial,  and  the  solicitor,  acting  under 
Resolution  20  as  to  Bar  Etiquette  (Annual 
Practice,  1908,  vol.  2  p.  743),  briefed  the 
counsel  at  the  trial  and  paid  him  his  fees. 

Held — that  the  solicitor  could  not,  upon 
taxation,  charge  his  client  with  the  fees 
paid  to  the  counsel. 

In    re    Harrison    and    Another,     (1907)    24 
[T.  L.  R.  118-Parker,  J. 

14.  Fees— Befrcshers— Allowance  of  Full 
Befresher  for  Saturdays— B.  S.  C,  Ord.  45,  r. 
27  sub-r.  48.]— In  a  case  which  lasted  nine 
days,  which  included  two  Saturdays,  the 
taxing  master  was  held  to  be  justified  in 
allowing  refreshers  to  counsel  in  respect  of 
eight  days,  although  it  was  argued  that 
under  Ord.  45,  r.  27  (48),  refreshers  were 
only  payable  in  respect  of  clear  days  of  at 
least  five  hours  each. 

Dunning  v.  Grosvenor  Da  vies,  [1901]  W.  N. 

[218;    46    Sol.    J.    69;    112    L.    T.    Jo.  83- 

Joyce,  J. 

15.  Barrister  Peer— Bight  to  Argue  for 
Client.] — A  barrister  peer  may  argue  as 
counsel  for  a  client  on  an  appeal  to  the 
House  ^f  Lords,  but  not  before  Committees  I 


of  the  House,  or  before  the  House  sitting  to 
hear  a  criminal  case  under  the  presidency 
of  the  Lord  High  Steward. 
In  re  Lord  Kinross,  [1905]  A.  C.  468;  74 
[L.  J.  P.  C.  137-H.  L.  (Committee  of 
Privil 
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And  see  Husband  and  Wife,  219,  286. 

I.  AFFILIATION  PROCEEDINGS, 

1.  Application  for  Summons— Three  Ap- 
plications at  -same  Time— Different  Magi- 
strates-Duplicates.]— On  the  21st  October, 
1896,  K.  applied  to  three  separate  justices  for 
summonses  against  C.  in  respect  of  a  bastard 
child  born  on  the  9th  September,  1896. 

The  first  summons  was  issued  on  the  28th 
July,  1897,  and  was  heard  on  the  3rd  Novem- 
ber, 1897,  when  it  was  dismissed  without 
prejudice  to  any  further  application.  Sub- 
sequently, a  second  summons  was  issued,  and 
heard  on  the  17th  November,  1897,  but,  there 
being  no  proof  of  service,  it  was  not  pro- 
ceeded with. 

The  third  summons  was  issued,  and  heard 
on  the  29th  December,  1897,  when  an  order 
was  made. 

Held— that  the  rule  nisi  for  a  certiorari 
must  be  made  absolute,  on  the  ground  that 
the  original  applications  of  the  21st  October, 
1896,  were  spent  and  exhausted  by  the  hear- 
ing and  dismissed  on  the  3rd  November,  1897, 
for,  although  the  three  applications  were  to 
separate  magistrates,  they  were  in  fact  only 
duplicates,  and  the  hearing  of  one  ex- 
hausted the  others. 

R.  V.  Robinson,  Ex  parte  Corbishley,  [1898] 

[1  Q.  B.  734;  62  J.  P.  309;  67  L.  J.  Q.  B. 

510;  78  L.  T.  350;  14  T.  L.  R.  326;  46  W.  R. 

462-Div.  Ct. 

2.  Evidence  —  Corroboration  in  some 
Material  Particular  —  Bastardy  Laws 
Amendment  Act,  1872  (35  &  36  Vict.  c.  65),  s. 
4.]— In  an  application  by  a  servant  girl  for 
an  affiliation  order  against  her  master's 
grandson,  evidence  was  given  (with  a  view  to 
corroborate  her  testimony)  that  they  were 
seen  "  out  together  evenings  in  the  lanes," 
and  that  after  the  birth  of  the  child  the 
appellant  asked  another  servant  if  the 
respondent  "  was  going  to  swear  the  child." 

Held  (Wills,  J.,  dissentiente)— that, 
having  regard  to  the  difference  between  the 
social  position  of  the  parties,  the  evidence 
of  "  walking  out "  might,  under  the  circum- 
stances, be  accepted  by  the  justices  as 
'■  corroboration  in  some  material  parti- 
cular "  within  sect.  4  of  the  Bastardy  Act, 
1872. 
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In  such  cases  justices  sliould  act  with  great 
caution— per  Lord  Alverstone,  C.J. 

Harvey  v.  Anning,  (1903)  67  J.  P.  73;  87  L.  T. 

[G87-Div.  Ct. 

3.  Evidence  —  Corroboration  in  some 
Material  Particular — What  Is—Bastardy 
Laws  Amendment  Act,  1872  (35  &  36  Vict.  c. 
65),  s.  4.] — In  a  bastardy  summons  against 
a  master  the  only  evidence  relied  on  as 
corroboratory  was  the  fact  that  the  servant 
had  moved  into  .a  bedroom  nearer  to  the 
master's  than  her  old  one. 

Held— not  sufficient. 

Semble  (per  Alverstone,  L.C.J.).  corro- 
borative evidence  "  in  some  material  parti- 
cular "  within  the  meaning  of  sect.  4  of  the 
Bastardy  Laws  Amendment  Act,  1872,  must  ' 
be  evidence  having  some  relation  to  the  con-  j 
duct  of  the  putative  father,  or  at  least  have 
some  relation  to  the  probability  oif  the  per- ' 
son  summoned  being  the  father.  ! 

Bray,  J.,  refrained  from  expressing  any  ' 
opinion  as  to  a  possible  rule  of  law  defining  j 
what  evidence  can  be  said  to  amount  to ' 
"  corroborative  evidence  in  some  material 
particular." 

Harvey  v.  Anning  ((1903)  67  J.  P.  73;  87 
L.  T.  687— Div.  Ct.,  supra)  explained. 

Eeffell  v.  Morton,   (1906)  70  J.  P.  347- 

[Div.  Ct. 

4.  "Single    Woman"— Wife   Living    Apart 
from  her  Husband— Illegitimate  Child  Born 
before    Marriage — Bastardy    Laws    Amend-  1 
ment  Act,  1872  (35  &  36  Vict.  c.  65),  s.  3.]— A 
married    woman    cannot    after    marriage    to 
another   man   obtain   an   order   of   affiliation  \ 
against   the   putative   father   of  her   illegiti-  | 
mate     child     born     before     the     marriage 
although   she   is    living   separate   and   apart 
from    her    husband,    he    having    turned    her 
out  of  doors  and  refused  to  maintain  her  or 
the    child    on    first    learning    of    the    child's 
existence.    The  husband  is  liable  to  maintain 
her  and  her  child. 

Peatfield    r.    Childs,    (1899)    63    J.    P.    117— 
[Div.  Ct. 

5.  "Single  Woman"  —  Wife  Separated 
from  Husband— Affiliation  Order — Bastardy 
Laws  Amendment- Act,  1872  (35  &  36  Vict.  c. 
65),  s.  3.]— A  married  woman  who  gives  birth 
to  an  illegitimate  child,  and  subsequently 
becomes  separated  from  her  husband,  may 
obtain  an  affiliation  order  against  the  father 
of  the  child  as  a  "  single  woman,"  within 
the  meaning  of  the  Bastardy  Laws  Amend- 
ment Act,  1872,  s.  3. 

Webb    v.    Murrell,     (1904)    68    J.    P.    104— 
[Stip.  Mag. 

6.  "Single  Woman" — Woinan  Living  with 
Husband  or  only  Colourably  Separated  from 
him  at  Date  of  Application— Bastardy  Laws 
Amendment  Act,  1872  (35  &  36  Vict.  c.  65), 
s.  3.]— Where  husband  and  wife  are,  at  the 


date  of  application,  in  fact  living  together, 
or  only  colourably  living  apart,  the  woman 
cannot  obtain  an  affiliation  order  against 
another  man  under  the  Bastardy  Laws 
Amendment  Act,  1872,  s.  3. 
Jones  v.  Davies,  [1901]  1  Q.  B.  118;  70 
[L.  J.  Q.  B.  38;  64  J.  P.  39;  49  W.  R.  136; 
83  L.  T.  412— Div.  Ct. 


V.  CUSTODY  OF  BASTARDS. 

7.  Contract— Validity— Mother's  Legal  Re- 
sponsibility towards  her  Child— No  Power 
to  Divest  Herself  of  it — Void  Contract  to 
relieve  Mother  for  ever  from  all  Besponsi- 
bility  and  Liability.']— By  a  contract  made 
between  the  plaintiff  and  the  defendants,  in 
consideration  that  the  plaintiff,  who  was  the 
mother  of  an  illegitimate  child,  would  place 
and  allow  the  child  to  remain  in  the  defen- 
dants' possession,  if  they  approved  and  de- 
termined to  keep  her  after  the  expiration  of 
a  month's  trial,  the  defendants  promised  to 
maintain  and  bring  up  the  child  as  though 
she  were  the  defendants'  child,  and  for  ever 
to  relieve  the  plaintiff  from  all  liability  and 
responsibility  in  connection  with  the  bring- 
ing up  of  the  child.  The  child  was  placed 
in  the  defendants'  possession,  and  main- 
tained by  them  for  some  months,  when  they 
refused  to  maintain  her  any  longer.  In  an 
action  by  the  plaintiff  to  recover  damages 
for  breach  of  contract. 

Held— that  the  mother  of  the  child  owed 
a  duty,  and  had  a  legal  responsibility  to- 
wards the  child  for  its  benefit,  and  that  the 
mother  could  not  by  contract  divest  herself 
of  it  in  favour  of  another  person. 
Hdmphrys   v.   Polak,   [1901]   2  K.   B.   385;   70 

[L.  J.   K.   B.   752;  49  W.   R.  612;  85  L.   T. 
103-C.  A. 

8.  Rights  of  Parent — Adoption — Arrears  of 
Aliment  — Retention— Conduct  of  Parent  — 
Objections  to  Parent's  Custody — Custody  of 
Children  Act,  1891  (54  Vict.  c.  3),  ss.  1,  3.]— 
B.  K.,  dairymaid  at  a  farm,  petitioned  for 
delivery  of  her  illegitimate  child.  Shortly 
after  its  birth  the  child  was  given  to  the 
respondent  to  be  boarded,  "upon  the  agree- 
ment that  aliment  should  be  paid  to  the 
respondent  for  it  at  the  rate  of  16s.  per 
month,  afterwards  reduced  bj"  agreement  to 
12s.  per  month.  B.  K.,  so  long  as  she  was 
in  farm  service,  had  no  home  for  the  child 
along  with  herself.  She  was  going  to  be 
married,  and  a  house  had  been  taken  in 
which  she  was  to  live  with  her  intended 
husband.  The  intended  husband  was  willing 
and  desirous  that  the  child  should  live  in 
family  with,  and  be  brought  up  by  them. 
The  respondent  set  up  as  a  defence  that  by 
arrangement  with  the  petitioner  she  agreed 
to  adopt  the  child;  she  also  claimed  the 
right  to  retain  the  child  as  a  security  for 
money  due  in  respect  of  its  aliment. 

Held- that  the  defence  could  not  be  sus- 
tained, and  that  there  was  nothing  disclosed 
in   the   pleadings   to  indicate  or   suggest  the 
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existence  of  the  conditions  which  were 
saiy  to  bring  into  operation  the  provisions 
of  sect.  3  of  the  Custody  of  Children  Act, 
1891. 

Kerrigan  v.  Hall,  (1902)  4  F.  10— Ct.  of  Sess. 

[1st  Div. 

9.  Rights  of  Parent— Custody  of  Children 
Art,  1891  (54  &  55  Vict.  c.  3),  ss.  1,  3.]-The 
illegitimate  daughter  of  a  domestic  servant 
had  since  her  birth  (seven  years)  been  looked 
after  by  her  mother's  cousin,  the  house- 
keeper in  a  large  house.  The  cousin  had  at 
first  arranged  for  her  to  be  boarded  by  re- 
spectable persons,  and  had  subseciuently  ob- 
tained permission  from  her  own  master  to 
bring  the  child  to  his  house.  The  mother 
had  never  contributed  to  the  child's  ex- 
penses. 

The  mother,  having  now  married,  asked 
for  the  custody  of  her  child. 

Held— that,  having  regard  to  all  the  cir- 
cumstances of  the  case,  the  welfare  of  the 
child^  and  the  kind  of  home  in  which  she 
would  have  to  live,  the  application  ought 
not  to  be  granted,  although  no  moral  turpi- 
tude was  imputed  to  the  mother  of  her 
husband. 

M'DoNALD    r.     Wright,     (1905)    7    F.    568  — 
[Ct.   of  Sess. 

10.  Wishes  of  the  Mothci — Interests  of  the 
Child.] — The  wish  of  the  mother  of  an  ille- 
gitimate child  as  to  its  custody  is  primarily 
to  be  considered,  but,  if  it  be  shown  to  be 
detrimental  to  the  interests  of  the  child  to 
give  the  custody  of  it  to  the  mother  or  to 
her  nominee,  the  Court  is  not  bound  to 
accede  to  her  wish. 

A  man  and  wife  had  for  many  years 
brought  up  as  their  own  a  woman's  illegiti- 
mate child,  and  were  willing  and  anxious  to 
keep  the  child,  without  any  charge,  for  good, 
and  to  settle  a  little  money  on  it. 

The  mother  desired  to  put  the  child  into  a 
Church  institution. 

Held — that  the  mother's  wish  must  prevail. 

Decision  of  the  Div.  Ct.  (20  T.  L.  R.  515) 
affirmed. 

Eex  v.  New  and  Wife,  (1904)  20  T.  L.  E.  583- 

[C.  A. 

HI.  LEGITIMACY. 

11.  Action  for  Declaration— Presumption 
oj  Paternity.] — H.  married  B.  in  1894,  and 
one  child  was  born  before  they  separated  in 
1895.  In  1898  they  were  living  in  the  same 
town,  and  occasionally  met  and  spoke  to 
each  other  :  in  that  year  a  second  child  was 
born.  In  1900  H.  obtained  a  divorce,  and 
he  also  obtained  the  custody  of  the  first 
child  in  pursuance  of  an  agreement,  which 
recited  that  there  was  only  one  child  of  the 
marriage. 

He  now  brought  an  action  claiming  a 
declaration  that  the  second  child  was  ille- 
gitimate. 


Held— (1)  that  the  Court  had  no  juris- 
diction to  entertain  the  action; 

And   (2)  that   (semble)  the  evidence  would 
not   have   been   strong   enough   to   rebut  the 
presumption  of  paternity. 
YooL  V.  EwiNG,  [1904]  1  Ir.  R.  434-M.  R. 

12.  Child  Born  after  Marriage— 'Wife  Preg- 
nant at  Date  of  Marriage— Evidence  of  Hus- 
band Admissible  on  this  Point— Statement 
made  by  Wife  before  the  Marriage.]— The 
old  legal  presumption  as  to  a  child  born  after 
marriage,  the  husband  being  "  within  the 
four  seas "  at  the  date  of  conception,  can 
no  longer  be  relied  on.  The  question  of  the 
legitimacy  of  such  a  child  is,  at  the  present 
day,  one  of  fact,  not  of  law;  and  though 
there  is  a  presumption  in  favour  of  legiti- 
macy, it  may  be  rebutted. 

Where  a  child  is  born  so  soon  after  mar- 
riage that  it  must  have  been  conceived  be- 
fore, statements  made  J)y  the  wife  before 
marriage,  and  by  the  husband  even  after 
marriage,  are  admissible  to  prove  its  ille- 
gitimacy. 

P.,  who  eventually  succeeded  to  a  peerage, 
married  N.  on  June  23rd,  1849;  in  two 
months,  discovering  her  to  be  enceinte,  he 
left  her,  and  made  her  a  small  allowance. 
On  December  15th  a  fully-developed  child 
was  born,  which  P.  and  his  family  never 
recognised. 

It  was  proved  aliunde  that  from  April  to 
June  N.  Avas  living  as  the  mistress  of  G.,  and 
she  subsequently  gave  her  child  two  of  G.'s 
Christian  names. 

A  statement  made  by  N.  to  a  friend  before 
her  marriage  to  the  efiect  that  she  was  preg- 
nant by  G.  was  held  to  be  admissible;  and 
also  the  sworn  statement  of  P.  that  he  was 
never  intimate  with  his  wife  before  mar- 
riage, that  he  was  ignorant  of  her  condition 
until  after  marriage,  and  that  she  admitted 
to  him  that  G.  was  the  child's  father. 

Held— that  the  child  was  illegitimate. 

Anon.  V.  Anon.  ((1856)  22  Beav.  481;  23 
Beav.  273— Romilly,  M.R.)  disapproved. 

Morris  v.   Davies    ((1836)  5  CI.   &  F.   163- 
H.   L.)  followed. 
Poulett  Peerage  Case,   [1903]  A.   C.     395;    72 

[L.   J.   K.   B.   924;  19  T.   L.   R.   644-H.   L. 
(Comm.  of  Priv.). 

13.  Child  Born  after  Marriage— Prestimp- 
tion— Adultery  of  Mothei — Evidence  of  Hus- 
band's A'^ou-^ccess. ]— Sexual  intercourse  be- 
tween husband  and  wife  is  always  to  be  pre- 
sumed, unless  the  possibility  of  it  taking 
place  is  actually  disproved. 

Evidence  of  a  mother's  adultery  is  not  suffi- 
cient to  bastardise  a  child  born  in  wedlock 
unless  it  is  actually  proved  that  her  husband 
did  not  have  intercourse  Avith  her  at  the 
time  of  conception. 

Cope  V.  Cope  ((1833)  1  Moo.  &  Rob.  269;  42 
R.  R.  787)  approved. 

Gordon  v.  Gordon  and  Gordon,  [1903]  P.  141; 
[72  L.  J.  P.  33;  89  L.  T.  73-Jeune,  P. 
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Legidmacy — Continued. 

14.  Presumption  of  Legitimacy— Evidence 
to  liastardisc— Child  Born  soon  after  Decree 
Nisi  for  Divorce— Statements— Admissibility 
as  Evidence  of  "  Conduct."^— The  presump- 
tion in  favour  of  the  legitimacy  of  a  child 
born  in  wedlock  is  rebuttable,  but  the  evi- 
dence to  rebut  it  must  be  "  strong,  distinct, 
satisfactory,  and  conclusive." 

In  such  a  case  statements,  which  may  be 
inadmissible  as  evidence  of  the  actual  facts 
stated,  may  yet  be  admissible  as  evidence  of 
the  "conduct"  of  the  parties;  e.g.,  an  entry 
in  the  register  signed  by  the  alleged  father 
and  stating  himself  to  be  the  father :  a 
written  confession  by  the  wife,  and  an  affi- 
davit by  her  husband  verifying  his  petition 
in  which  non-access  was  alleged. 

Burnaby  v.  BaiUie  ((1889)  42  Ch.  D.  482; 
58  L.  J.  Ch.  842;  38  W.  \l.  125;  Gl  L.  T.  G34— 
North,  J.)  followed. 

Evans  v.  Evans  and  Blyth,  (1901)  20  T.  L.  R. 
[612;  91  L.  T.  GOO-Barues,  J. 


BATH  AND  WASH-HOUSES. 


BENEFIT     BUILDING 
SOCIETIES. 

See  Building  Societies. 


BETTERMENT. 

Sec  Metropolis,  181,  182. 


Sec  Local  Government. 


BATTERY. 


See  Criminal  Law  ;  Trespass. 


BECHUANALAND. 

See  Dependencies  and  Colonies,  194. 


BEER. 

S:e  Food  and  Drugs. 

BEES. 

See  Animals,  20. 

BENCH    WARRANTS. 

Nv-  Citl.MINAL    i>A\V    AM)    I'ROCEDURE. 

BENEFICE. 

Sec  Ecclesiastical  Law. 


BETTING. 


,s>    Criminal    Law;     Gaming    and 
Wagering  ;  Intoxicating  Liquors. 


BICYCLES. 

&^' Carriers  ;  Highways,  49, 117—119  ; 
Street  Traffic. 


BILLS    OF    EXCHANGE, 

PROMISSORY    NOTES, 
AND     NEGOTIABLE 
INSTRUMENTS. 

<S'(V'  also  Auctions  and  Auctioneers, 
18  ;  Bankruptcy  and  Insolvency, 
158  ;  Evidence. 

For  Cheques  see  under  Bankers  and 
Banking. 


Bills  of  Exchange 
Promissory  Notes  . 
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III.   Instruments     Negotiable     by 

Mercantile  Usagk     .        ,        .  259 


I.  BILLS  OF  EXCHANGE. 

1.  Acceptance— Bill  Drawn  on  a  Limited 
Company— Name  of  Company— Omission  of 
"  Limited"— Liability  of  Directors— Com- 
panies Act,  18G2  (25  &  26  Vict.  c.  89),  ss.  41, 
42.]— A  bill  of  exchange  was  drawn  upon  a 
limited  company  in  its  proper  name,  and  it 
was  accepted  by  two  directors  for  the  com- 
pany, the  word  "  limited,"  however,  being 
omitted  in  the  acceptance  owing  to  the  fact 
that  the  rubber  stamp,  by  which  the  words 
of  acceptance  were  impressed  on  the  bill,  was 
longer  than  the  part  of  the  bill  on  which  the 
acceptance  was  stamped,  and  therefore  the 
word  "limited"  overlapped  tlie  paper.  The 
company  did  not  pay  the  bill. 

Held— that  the  name  of  tlie  company  was 
mentioned  in  the  bill  in  accordance  with 
sects.  41  and  42  of  the  Companies  Act,  1862, 
and  that  the  two  directors  were  not  per- 
sonally liable  thereon. 
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Bills  of  'Exda.&nge— Continued. 
The    Dermatine    Co.,    Ld.    v.    Ashworth    and 
[another,   (1905)  21  T.  L.  K.  510- 

Channell,  J. 

2.  Blank  Acceptance— Conversion  into  a 
Bill— Completion  according  to  Authority  and 
xcithin  reasonable  Time.]— Where  a  person 
has  signed  a  piece  of  blank  stamp  paper  and 
delivered  it  to  another  for  the  purpose  of 
its  being  converted  into  a  bill,  the  onus 
is  upon  the  signer  to  show  that  the  bill  was 
not  completed  according  to  authority  and 
within   a    reasonable   time. 

Anderson  v.  Somerville,  Murray  &  Co.,  [1898] 
[1  F.  90;  36  S.  L.  R.  86. 

3.  Blank  Acceptance— Inchoate  Instrument 
— Filling  in  Name  of  Drawer — Liability  of 
Acceptor.^ — If  a  person,  however  honestly, 
takes  a  piece  of  paper  on  which  an  acceptor's 
name  appears,  but  no  drawer's  name,  he 
runs  the  risk  of  the  person  who  gives  him 
the  instrument  not  having  authority  to  allow 
a  drawer's  name  to  be  put  to  the  instru- 
ment. 

Watkin  Brothers,  Ld.  v.  Lamb  and  Robertson, 
[(1901)  85  L.  T.  483;  17  T.  L.  R.  777— 

Kennedy,    J. 

4.  Accommodation  Bill— Liability  of  Party 
to  —  Holder  for  Value  —  Holder  in  duel 
Course.']— An  accommodation  party  to  a  bill 
is  liable  to  a  holder  for  value  although  he 
be  not  a  holder  in  due  course,  unless  the 
title  of  the  indorser  were  defective.  ' 


Downie  v.  Saunders'  Trustees, 


S.  L.  T. 
[172-0.  H. 


5.  Conversion— Agent  having  Limited  Au- 
thority to  Indorse  Bills  "per  pro."— i4u- 
thority  Exceeded  —  Bills  Negotiated  —  Lia- 
bility of  Recipient  for  Conversion— Bills  of 
Exchange  Act,  1882  (45  &  46  Vict.  c.  61),  s. 
25.] — The  manager  of  the  plaintiff's  firm  had 
authority  to  indorse  bills  and  cheques  "per 
pro."  for  the  purpose  of  paying  them  into 
the  plaintiff's  banking  account,  but  he  had 
no  authority  to  cash  them. 

In  fraud  of  the  plaintiff  he  indorsed  some 
bills  in  the  firm  name  "per  pro."  and  others 
in  the  firm  name  simpliciter,  and  he  per- 
suaded the  defendant  (who  acted  in  good 
faith)  to  give  him  cash  for  these  bills.  The 
plaintiff  sued  the  defendant  for  conversion 
of  the  bills;  and  the  jury  found  that  (1)  the 
nlaintiff  had  not  held  out  his  manager  as 
having  general  authority  to  indorse  and  cash 
cheques;  (2)  the  bills  indorsed  "per  pro."  \ 
were  so  indorsed  in  order  to  defraud  the 
plaintiff;  (3)  the  defendant  acted  in  good 
faith.  i 

Held— that  as  to  both  classes  of  bills  the 
plaintiff  was  entitled  to  recover;  quoere, 
whether,  if  the  point  had  been  taken,  the 
damages  ought  only  to  have  been  nominal  on  j 
the  ground  that  a  bill  with  a  forged  indorse- 
ment is  valueless. 


GoMPERTZ  V.  Cook,  (1904)  20  T.  L.  R.  106- 

[Wright,  J. 

6.  Dishonour— Action  on  Consideration- 
Part  Payment  of  Hcbt  —  Indorsement  for 
Value  to  Third  Person— Bill  in  Third  Per- 
son's Hands.] 

An  action  does  not  lie  on  the  consideration 
of  a  dishonoured  bill  while  that  bill  is  out- 
standing in  a  third  person's  hands. 

A.  owed  B.  c£25.  A.  gave  B.  in  part  pay- 
ment of  this  debt  a  bill  for  .£20  payable  in 
three  months.  During  its  currency  B.  in- 
dorsed this  bill  for  value  to  C.  At  maturity 
C.  presented  the  bill  to  A.,  but  it  was  dis- 
honoured. C.  then  sued  B.  as  indorser.  B. 
,  subsequently,  but  while  the  bill  was  still  in 
C.'s  hands,  sued  A.  for  the  whole  debt  of 
,£25.  After  the  commencement  of  B.'s 
action  against  A.,  but  before  the  trial,  C. 
handed  back  the  bill  to  B. 

Held— that,  as  B.  at  the  commencement  of 
the  action  was  not  in  possession  of  the  .£20 
bill,  and  in  a  position  to  deliver  it  to  the 
defendant  on  payment  of  the  amount  due 
under  it,  his  cause  of  action  was  not  then 
complete,  and  the  fact  that  before  trial  he 
obtained  possession  of  the  bill  did  not  cure 
this  defect. 
Davis  i'.  Reilly,   [1898]  1  Q.   B.  1 ;  66  L.  J. 

[Q.  B.  844;  77  L.  T.  399;  46  W.  R.  96- 

Div.  Ct. 

7.  Dishonour— Protesting—Place  of  Dis- 
honoui — Householder's  Certificate— Bills  of 
Exchange  Act,  1882  (45  &  46  Vict.  c.  61),  s. 
94.] — "  Where  a  dishonoured  bill  or  note  is 
authorised  or  required  to  be  protested,  and 
the  services  of  a  notary  cannot  be  obtained 
at  the  place  where  the  bill  is  dishonoured, 
any  householder  or  substantial  resident  of 
the  place  may,  in  the  presence  of  two  wit- 
nesses, give  a  certificate  signed  by  them  at- 
testing the  dishonour  of  the  bill,  and  the 
certificate  shall  in  all  respects  operate  as  if 
it  were  a  formal  protest  of  the  bill "  (Bills  of 
Exchange  Act,  1882,  45,  46  Vict.  c.  61,  sect.  94). 

Held— that  this  section  only  applies  to  the 
place  where  a  bill  is  dishonoured,  and  that 
the  place  where  it  has  first  been  duly  pre- 
sented and  dishonoured  is  the  only  place  of 
dishonour  within  the  meaning  of  this 
section. 

Whether  summary  diligence  may  proceed, 
according  to  the  law  and  practice  of  Scot- 
land, upon  a  protest  made  by  a  householder 
under  the  94th  sect,  of  the  Act  of  1882,  query. 
SuMMERViLLE  V.  Aaronson,  (1898)  25  R.  671;  35 
[Sc.  L.  E.  443-Ct.  of  Sess. 

8.  Drawei — Liability  of— Bill  Drawn  by 
Master  of  Ship— For  Coal  aiid  Disbursements 
— Liability  of  Master — Notice  of  Dishonour 
— Delay— Special  Circumstances — Bills  of 
Exchange  Act,  1882  (45  &  46  Vict.  c.  61),  ss. 
49,  50.]— In  accordance  with  a  standing 
contract  between  ship-owners  and  coal  mer- 
chants, a  master  of  a  ship  obtained  bunker 
coal  at  Colombo  and  a  small  sum  of  money 
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Bills  of  Exchange — Continued. 
for  disbursements,  drawing  a  bill  upon  the  \ 
owners  in  these  terms:  "Value  received  on 
300  tons   coal   and   disbursements  ....  sup- 
plied to  ray  vessel  to  enable  me  to  complete 
this     voyage  ....  for     which     I     hold     my 
vessel,  owners  and  freight  responsible."   The 
bill  was  dishonoured  in  London  on  a  Satur-  , 
day,    and    the    holders    knew    this    upon    the  : 
Monday.     They    ascertained   that   the   vessel 
was  somewhere  in  the  Tyne,  and  spent  two 
more  days  making  fruitless  inquiries  as  to 
her  position.     On  the  Thursday  they  posted 
notice    of    dishonour    in    a    registered    letter  ', 
addressed  to  the  master,  "  s.s.  E.,  Newcastle- 
on-Tyne,"  and   the  Post  Office  succeeded   in  j 
delivering  it.  I 

Held— (1)  that  the  master  was  personally  [ 
liable  as  drawer.  I 

The  Ripon  City  ([1897]  P.  226;  66  L.  J.  P. 
110;  77  L.  T.  98— Barnes,  J.)  followed. 

(2)  that  under  the  circumstances  the  delay 
in  giving  notice  was  excused. 

The  Elmville,  [1901]  P.  319;  73  L.  J.  P.  101; 
[91  L.  T.  151;  74  L.  J.  P.  69;  53  W.  R.  287; 
9  Asp.  M.  C.  606;  10  Asp.  M.  C.  23— 

Barnes,  J. 

9.  Forged  Indorsement— Forgery  Abroad— 
Transfer  jor  Value  Abroad— Conjlict  of  Laws 
—Bills  of  Exchange  Act,  1882  (45  &  46  Vict. 
c.  01),  ss.  24,  72.]— The  transfer  of  bills  of  ex- 
change or  cheques  by  indorsement  is  within 
the  rule  of  international  law  that  the 
transfer  of  movable  chattels  is  governed  by 
the  law  of  the  country  where  the  transfer 
took  place. 

Alcock  V.  Smith  ([1892]  1  Ch.  238;  61  L.  J. 
Ch.  161;  66  L.  T.  120— C.  A.)  followed. 

Section  24  of  the  Bills  of  Exchange  Act, 
1882,  is  merely  declaratory  of  the  English 
law,  and  does  not  control  the  rule  of  inter- 
national law.  A  cheque  which  was  drawn  j 
abroad  in  favour  of  the  plaintiff  upon  a 
bank  in  London  was  indorsed  by  the  plaintiff 
abroad  to  a  particular  person  who  carried 
on  business  in  London.  The  cheque  was 
stolen  from  the  plaintiff's  office  abroad,  and 
was  taken  to  Vienna,  where  the  indorsement 
was  forged,  and  the  cheque  was  paid  to  a 
banker  there,  who  bond  fide  and  without 
negligence  paid  the  amount  of  it,  and  in- 
dorsed it  to  the  defendant  bank  in  London, 
who  presented  it  to  the  bank  on  which  it  j 
was  drawn.  By  Austrian  law  the  indorse- 
ment, though  forged,  and  the  transfer  of  the 
cheque  in  Vienna  passed  the  property  there- 
in. In  an  action  to  wrongful  conversion  of 
the  cheque. 

Held— that  the  Austrian  law  governed  the 
transfer  of  the  cheque  in  Vienna,  and  that, 
as  that  transfer  conferred  a  title  on  the 
transferee,  the  defendants,  who  took  from 
the  transferee,  had  a  good  title  to  the 
cheque. 

Decision  of  Walton,  .T.  ([1904]  2  K.  B.  870; 
73  L.  J.  K.  B.  993;  ryi  W.  R.  92;  20  T.  L.  R. 
794;  91  L.  T.  052;  9  Com.  Cas.  308),  affirmed. 


Embiricos  v.  Anglo-Austrian  Bank,  [1905]  1 

[K.  B.  677;  74  L.  J.  K.  B.  326;  53  W.  K.  306; 

92  L.  T.  305;  21  T.  L.  R.  208;  10  Com.  Cas. 

99-C.  A. 

10.  Form— Clerical  Error— Omission  of  the 
Word  "  Pay  "—Filling  tip  Within  a  Reason- 
able Time— Bills  of  Exchange  Act,  1882  (45  & 
46  Vict.  c.  61),  s.  20  (2).]— A  bill  payable  two 
months  after  date  was  accepted  on  the  18th 
August,  1897.  By  a  clerical  error  the  word 
"  pay  "  liad  been  omitted  from  its  text.  This 
fact  escaped  the  acceptor's  notice,  and  the 
bill  passed  into  the  hands  of  a  holder  in  due 
course,  who  presented  it  on  maturity  for  pay- 
ment. Then  the  acceptor  observed  and 
indicated  the  omission  of  the  word  "  pay," 
and  repudiated  liability.  On  or  about  the 
4th  January,  1898,  the  holder  in  due  course 
inserted  the  word  "  pay."  An  action  was 
brought  on  the  bill. 

Held— in  the  circumstances  [including  (a) 
it  was  a  clerical  error,  (b)  the  acceptor 
never  supposed  he  was  signing  anything  else 
but  a  bill]  that  the  defect  had  been  remedied 
within  a  "  reasonable  time  "  within  sect.  20 
(2)  of  the  Bills  of  Exchange  Act,  1882. 

Maclean  v.  M'Ewen  &  Son,  [1899]  1  F.  381;  36 
[S.  L.  R.  284. 

11.  Holder  for  Value— Solicitor's  Lien  for 
Costs— Bill  Overdue  when  Received  by 
Solicitor — Bill  Coming  Back  to  Acceptoi — 
Right  of  Action  by  Solicitor  on  Bill— Bills  of 
Exchange  Act,  1882  (45  &  46  Vict.  c.  61),  s. 
27,  sub-s.  3.]— The  defendants,  R.  &  Co., 
accepted  a  bill  of  exchange,  and  sent  it  to 
their  agent,  B.,  requesting  him  to  fill  in  his 
name  as  drawer,  and  to  get  the  bill  dis- 
counted for  them.  B.  filled  in  his  name  as 
drawer,  endorsed  the  bill,  and  handed  it  to 
L.,  in  order  that  he  might  discount  it.  L. 
claimed  to  retain  the  bill,  on  the  ground  of 
an  alleged  indebtedness  of  B.  to  him.  The 
bill  being  a  fully  negotiable  instrument, 
steps  were  taken  to  stop  its  negotiation,  and 
accordingly  an  action  was  brought  by  B. 
against  L.  to  recover  the  bill,  and  an  inter- 
locutory injunction  was  obtained  restrain- 
ing Lewis  from  negotiating  it.  At  the  time 
the  action  came  on  for  trial  the  bill  was 
overdue.  The  plaintiffs,  who  were  the 
solicitors  acting  for  B.,  obtained  a  verdict 
for  the  recovery  of  the  bill.  The  question 
arose  wliether  the  plaintiffs  could  sue  R.  & 
Co.  on  the  bill. 

Held— that  they  could  not;  that  when  the 
bill  came  back  from  L.  the  transaction,  of 
discounting  it,  was  wiped  out  as  if  it  had 
never  occurred ;  that  the  bill  came  back  to 
B.  when  it  was  overdue  and  was  then  a  dead 
instrument  and  had  ceased  to  bo  negotiable, 
and  the  plaintiffs  when  their  rights  to  it 
accrued  knew  the  facts;  that  the  plaintiffs 
got  a  lien,  but  they  could  not  in  the  circum- 
stances get  any  higher  rights  than  their 
client  B.  had,  and  13.  could  not  give  them, 
in  the  circumstances,  any  rights  u|)on  the 
bill   qua  bill;  and  that  when  the  plaintiffs 
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received  a  dead   instrument  they  could   not 

treat  it  as  a  living  one. 

Decision    of    Divisional    Court     ([1901]    85 
L.  T.  313;  17  T.  L.  R.  638)  reversed. 
Eedfern   &   Son   v.    Rosenthal   Brothers   and 

[another,    (1902)  86  L.  T.  855;  18  T.   L.  E. 
718-C.  A. 

12.  Indorsement— Blank  Bill  Filled  In— 
Indorser  Guaranteeing  Debt — Circuity  of 
Action.}— The  plaintiff  was  in  the  habit  of 
selling  goods  to  the  defendant  T.,  and  the 
defendant  S.  agreed  to  be  responsible  for  the 
price  of  the  goods.  The  course  of  dealing 
was  to  be  that  T.  should  accept,  and  S. 
should  indorse,  a  blank  bill  form  and  hand 
it  to  the  plaintiff,  who  was  to  fill  it  up  as  a 
bill  of  exchange.  In  the  case  of  two  bills 
sued  upon  the  plaintiff  filled  in  his  own 
name  as  drawer,  and  on  one  bill  he  signed 
his  name  as  indorser  above  that  of  S.,  and 
on  the  other  he  signed  his  name  as  indorser 
below  that  of  S.  T.  being  unable  to  pay  for 
the  goods  represented  by  these  bills,  the 
plaintiff  sued  S.  upon  the  bills. 

Held— that,  having  regard  to  the  agree- 
ment between  the  parties,  S.  could  not  set 
up  the  defence  that  the  plaintiff  was  a  pre- 
vious indorser,  nor  the  defence  that  when  he 
indorsed  the  bills  they  Avere  not  complete 
and  regular  on  the  face  of  them. 

Wilkinson  V.  Unwin  ((1881),  7  Q.  B.  D. 
636;  50  L.  J.  Q.  B.  338;  56  L.  T.  125;  29  W.  R. 
458— C.  A.)  and  Jenkins  v.  Coomber  ([1898] 
2  Q.  B.  168;  67  L.  J.  Q.  B.  780;  78  L.  T.  752; 
47  W.  R.  48— Div.  Ct.,  infra)  followed. 

Decision  of  Lawrence,  J.  (ri907]  2  K.  B. 
507 ;  76  L.  J.  K.  B.  874 ;  97  L.  T.  434 ;  23  T.  L.  R. 
596)  affirmed. 

Glenie   v.   Bruce   Smith   and   another,    (1907) 
[24  T.  L.  R.  177-C.  A. 

13.  Indorsement— Bill  to  order  of  Drawer 
— Indorsement    by    way    of    Security  before 
Indorsement  by  Drawer — Bill  not  Complete 
and     Begular  —  Liability      of     Indorser     to  I 
Drawer— Bills  of  Exchange  Act,  1882  (45  &  46 
Vict.  c.  61),  ss.  55,  56.]— A.  was  indebted  to  ! 
the  plaintiffs,  and,  as  he  required  time  for  ; 
payment,  the  plaintiffs  agreed  to  take  a  bill 
from  him  provided  he  got  his  father's  name 
on  the  back  of    the    bill  to  guarantee  pay-  , 
ment.       The    plaintiffs    accordingly  drew   a 
bill    upon    A.    payable    to    their    own    order, 
and      without      indorsing      the      bill      sent 
it  to  A.,  who  accepted  it  and  brought  it  back  \ 
and  gave  it  to  the  plaintiffs  with  the  signa- 
ture of  his  father   (the     defendant)  written  j 
across  the  back  of  the  bill.    The  plaintiffs 
subseqi;ently  indorsed    the    bill,  which  was 
not  paid  at  maturity.     In  an  action  by  the 
plaintiffs,  as  holders,  against  the  defendant, 
as  indorser. 

Held— that,  as  the  bill  had  not  become  a 
complete  and  regular  bill  by  the  necessary 
indorsement  of  the  drawers  at  the  time  the 
defendant  wrote  his  name  on  the  bill,  the 


defendant  by  so  signing  his  name  incurred 
no  liability  to  the  plaintiffs  either  on  the 
bill,  or  upon  any  contract  of  indemnity  or 
suretyship. 

The  principle  laid  down  by  the  House  of 
Loi'ds  in  Steele    v.    McKinlay   (5  App.  Cas. 
754^  before  the  passing  of  the  Bills  of  Ex- 
change Act,  1882,  followed. 
Jenkins  and  Sons  v.  Coomber,  [1898]  2  Q.  B. 

[168;  67  L.  J.  Q.  B.  780;  78  L.  T.  752;  14 
T.  L.  R.  425;  47  W.  E.  48— Div.  Ct. 

14.  Indorsement — Right  of  Transferee  to 
have  Transferor's  Indorsement^— "Holder" 
—Bills  of  Exchange  Act,  1882  (45  &  46  Vict. 
c.  61),  s.  2;  s:  31,  sub-s.  4.]— The  plaintiff 
agreed  to  advance  a  sum  of  money  to  one 
Chapman  if  the  latter  could  procure  a  bill 
of  exchange  for  the  amount  accepted  by  him- 
self with  the  name  of  a  responsible  drawer 
attached.  Chapman  accordingly  brought 
to  the  plaintiff  a  bill- drawn  by  the  defend- 
ant to  his  own  order  and  accepted  by 
Chapman,  and  the  plaintiff  made  the  ad- 
vance. The  bill  was  not  indorsed  by  the 
defendant,  but  this  was  not  noticed  at  the 
time  of  the  advance.  The  defendant,  who 
had  received  no  consideration  for  the  bill, 
gave  it  to  Chapman  for  the  purpose  of  his 
raising  money  upon  it.  The  defendant 
having  refused  to  indorse  the  bill. 

Held— that  the  effect  of  the  transaction 
was  that  the  defendant  was  the  "  holder " 
of  the  bill  within  sect.  2  of  the  Bills  of 
Exchange  Act,  1882,  immediately  after  it 
had  been  accepted  by  Chapman,  and  that  he 
transferred  the  bill,  by  means  of  Chapman, 
to  the  plaintiff,  and  that  the  plaintiff  as  the 
j  transferee  was  entitled  to  have  the  indorse- 
ment of  the  defendant  and  to  recover 
against  him  on  the  bill. 

Decision  of  Phillimore,  J.  (20  T.  L.  R. 
555),   affirmed. 

Walters  r.   Neary,   (1905)  21  T.  L.  R.   146— 

[C.  A. 

15.  Notice  of  Dishonour— Notice  to  Bank 
with  Branches  —  Notice  sent  to  Wrong 
Branch  —  Due  Notice  —  Bills  of  Exchange 
Act,1M2  (45  &  46  Vict.  c.  61),  s.  49.]— A  bill  of 
exchange  payable  in  London  was  handed  by 
the  holders  to  the  C.  Bank  at  their  Cardifi 
branch  for  collection,  and  was  sent  by  that 
branch  to  the  L.  Bank  in  London  to  collect. 
The  bill  was  dishonoured,  and  on  the  fol- 
lowing day  the  L.  Bank  sent  off  notice  of  dis- 
honour to  the  C.  Bank,  addressed  by  mis- 
take to  their  branch  at  Cirencester.  The 
mistake  having  been  discovered,  the  L. 
Bank  early  on  the  next  morning  sent  notice 
by  telegram  to  the  C.  Bank  at  Cardiff. 
Thereafter  due  notice  of  dishonour  was  given 
to  all  the  parties  to  the  bill. 

Held— by  Smith  and  Eigby,  L.JJ.  (dis- 
sentiente  Collins,  L.J.),  that  due  notice  of 
dishonour  was  given  to  the  C.  Bank  in  ac- 
cordance with  the  .provisions  of  sect.  49  of 
the  Bills  of  Exchange  Act,  1882. 
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Bills  of  Exchange — ContintLed. 
FlF.LDI.VG  AND  Co.  V.  CoRRY,  [1898]  1  Q.  B.  268; 
[67  L.  J.  Q.  B.  7;  77  L.  T.  453;  14  T.  L.  K. 
35;  46  W.  R.  97-C.  A. 

16.  Payment  —  Indorsee's  Cheque  — 
"Banker's  Payment"  given  for  Cheque,  but 
returned  to  Paying  Bank— Cheque  Treated 
as  Not  Paid— Right  of  Holder  to  Reeover 
from  Acceptor.']— Thii  plaintiffs,  a  bank, 
being  holders  for  value  of  a  bill  of  exchange 
accepted  by  one  of  the  defendants,  received 
from  another  of  the  defendants,  who  was  an 
indorsee  of  the  bill,  a  cheque  drawn  upon  his 
account  at  the  L.  &  C.  Bank  for  the  amoimt 
due  upon  the  bill.  The  plaintiffs'  collector 
presented  the  cheque  for  payment  at  the 
L.  &  C.  Bank,  but,  instead  of  being  paid  in 
cash,  he  received  a  document  called  a 
"  banker's  payment,"  as  is  customary  Avhen 
a  bank,  being  payee  of  a  cheque,  presents  it 
for  payment.  Immediately  after  receiving 
the  "  banker's  payment,"  the  plaintiffs'  col- 
lector was  induced  by  an  unfounded  repre- 
sentation of  a  clerk  in  the  L.  &  C.  Bank  to 
return  it  to  the  clerk.  The  plaintiffs  did 
not  afterwards  obtain  cash  for  the  cheque, 
which  was  treated  by  the  plaintiffs  and  the 
L.  (t  C.  Bank  and  the  indorsee  of  the  bill  as 
a  cheque  which  had  not  been  paid. 

Held— that  though  the  delivery  of  the 
"  banker's  payment "  to  the  plaintiffs'  col- 
lector was  in  law  a  payment  of  the  cheque, 
yet  as  the  plaintiffs  had  in  fact  never  been 
paid  the  amount  due  upon  the  bill,  the  bill 
had  not  been  discharged,  and  the  plaintiffs 
as  holders  for  value  were  entitled  to  recover 
the  amount  from  the  acceptor  of  the  bill. 
London   Banking  Corporation,   Ld.   v.   Hors- 

[nail,   (1898)  3  Com.  Cas.  105;  14  T.  L.  E. 
2G6— Bigham,  J. 

II.  PROMISSOKY  NOTES. 

17.  Alteralion— Alteration  not  Apparent— 
Indorsement—Stamp— Made  in  United  King- 
dom—Stamp Act,  1891  (54  &  55  Vict.  c.  39), 
«.  M-Bills  of  Exchange  Act,  1882  (45  &  46 
Vict.  c.  61),  ss.  64,  72,  suh-s.  1  (a).]— A  pro- 
missory note  was  made  in  England  payable 
to  the  order  of  the  Goderich  Organ  Com- 
pany, and  sent  unstamped  to  the  company  in 
Canada.  The  company  was  turned  into  a 
limited  company,  and  the  word  "limited" 
was,  after  the  making  of  the  note,  inserted  in 
the  space  after  the  name  of  the  company, 
and  the  note  was  indorsed  on  behalf  of  the 
Goderich  Organ  Company,  Ld.,  to  a  bank 
for   value. 

Held— (1)  that  the  alteration,  if  material, 
was  not  "  apparent  "  within  the  meaning  of 
sect.  G4  (1)  of  the  Bills  of  Exchange  Act, 
1882;  that,  therefore,  tlie  note  was  set  up 
according  to  its  original  tenor,  and  that  the 
indorsement  to  the  Goderich  Organ  Co.,  Ltd., 
was  not  equivalent  to  an  indorsement  of  the 
Goderich  Organ  Company,  who  were  the 
payees  of  the  note,  and  could  not  therefore 
be  relied  upon  as  giving  a  cause  of  action. 

And  (2)  that  by  sect.  34  of  the  Stamp  Act, 


1891,  the  note  ought  to  have  been  stamped  in 
England  by  the  maker  before  he  parted  with 
it,  and  that  therefore  it  could  not  be  sued 
upon. 

Bank   of   Montreal   v.    Exhibit   and   Trading 

[Co.,   (1906j  22  T.  L.  R.  722;  11  Com.  Cas. 

250— Phil limore,  J. 

18.  Blank  Form  of— Note  signed  in  Blank 
—Authority  to  Agent  to  Fill— Fraudulent 
Excess  of  Authority—Estoppel  as  against 
Payee— "  Holder  in  Due  Course  "—"  Negoti- 
ated "-Bills  of  Exchange  Act,  1882  (45  &  46 
Vict.  c.  61),  s.  20. J— The  defendant  signed  his 
name  on  a  blank  stamped  piece  of  paper, 
and  gave  it  to  C.  in  order  that  the  latter 
might  himself  sign  it,  and  fill  it  up  as  a 
joint  promissory  note  for  ^6250.  C.  was  then 
to  hand  it  to  the  plaintiffs  as  security  for  his 
overdraft.  C.  in  fact  filled  it  up  for  ^1,000, 
the  stamp  being  sufficient  to  cover  that 
amount.  In  an  action  by  the  plaintiffs  on 
the  note. 

Held— that  they  could  recover  the  full 
amount,  for  the  defendant  was  estopped 
from  denying  its  validity. 

Per  Moulton,  L.J.,  a  note  transferred  for 
value  to  its  payee  is  "  negotiated  to  a  holder 
in  due  course." 

Herdman  v.   Wheeler   ([1902]  1  K.  B.  301; 
71  L.  J.  K.  B.  270;  86  L.  T.  48;  50  W.  R.  300- 
Div.  Ct.,  JNo.  20,  infra)  discussed. 
Lloyd's  Bank,  Ld.,  v.  Cooke  and  Others,  [1907] 

[1  K.  B.  794;  76  L.  J.  K.  B.  666;  96  L.  T. 
715;  23  T.   L.  R.  429-C.   A. 

19.  Blank  Form  of—Signed  Paper— Paper 
handed  to  Person  as  Custodian— Fraudulent 
Issue  of  Note  by  Custodian— Estoppcl.J-The 
defendant,  who  was  about  to  leave  South 
Africa  for  England,  handed  to  his  agent  two 
blank  forms  of  promissory  notes  signed  by 
him,  telling  tlie  agent  to  keep  them  for  him, 
and  saying  that  as  he  might  want  to  make 
certain  payments  in  South  Africa,  if  he  sent 
instructions  to  that  effect  his  agent  was  to 
fill  them  up  as  promissory  notes  and  raise 
money  upon  them.  The  agent,  without  re- 
ceiving instructions  to  that  effect  from  the 
defendant,  filleil  up  the  notes  and  discounted 
them  wdth  the  plaintiff,  who  bond  fide  gave 
full  value  for  them.  The  agent  misappro- 
priated the  money.  In  an  action  upon  the 
notes. 

Held— that,  as  the  defendant  entrusted  the 
blank  signed  forms  of  promis.sory  notes  to  his 
agent  as  a  custodian  only  and  not  with  the 
intention  that  he  should  fill  them  up  and 
raise  money  upon  them,  he  was  not  estopped 
from  denying  that  he  was  liable  on  the  notes. 

Lloyd's  Bank,  Ld.  v.  Cooke,  supra,  distin- 
guished. 

Smith  v.  Prosser,  [1907]  2  K.  B.  IX,-.  97  L.  T. 
[If),-);  23  T.  L.   R.  597— C.  A. 

20.  lilank  form  of—"  After  Com'plciion 
Negotiatcil  to  a  UnUlcr  in  due  Course" — 
Note    not    Filli'd    up   Strictly    in    .Iccordance 
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Promissory  'Notes— Continued. 
with  the  Authority  given — Bills  of  Ex- 
change Act.  1882  (45  &  46  Vict.  c.  61),  s.  20.] 
— The  defendant  required  a  temporary  loan 
of  <£15,  and  he  applied  to  A.  to  lend  him  the 
money,  and  A.  promised  to  do  so.  The  de- 
fendant seems  to  have  understood  that  A. 
proposed  to  get  the  money  from  some  one 
else,  and  the  name  of  the  plaintiff  was  men- 
tioned as  a  person  who  would  lend  it,  but 
the  defendant  objected  to  borrowing  the 
money  himself  direct  from  the  plaintiff.  The 
defendant  gave  to  A.  a  promissory  note  pay- 
able to  A.  for  <£15.  This  was,  however, 
burnt.  In  lieu  of  it  the  defendant  gave  to 
A.  his  signature  on  paper  stamped  with  a 
ninepcnny  stamp,  which  would  be  sufficient 
for  a  note  for  .£75.  The  defendant  trusted 
A.  to  fill  it  up,  but  only  authorised  him  to 
do  so  as  a  promissory  note  payable  to  him- 
self and  for  ■£!.')  only.  A.  sent  a  cheque  of 
his  own  for  JCl^,  which  was,  however,  dis- 
honoured. A.  then  asked  the  plaintiff  to 
lend  the  defendant  Jc2b  upon  his  promissory 
note  for  ^£30  at  a  month.  The  plaintiif 
wrote  a  cheque  for  .£25,  payable  to  the 
order  of  the  defendant,  which  was  ex- 
changed for  the  promissory  note  for  .£30 
with  the  plaintiff's  name  inserted  as  payee. 
The  plaintiff  had  not  noticed  that  the  note 
had  been  signed  in  blank  or  that  A.  had  in 
any  way  acted  without  authority.  The  plain- 
tiff's cheque  for  JC'2b  was  presented  at  the 
bank  on  which  it  was  drawn  with  an  in- 
dorsement which  appeared  to  have  been 
forged  by  A.  The  defendant  got  cash  from 
some  one  for  A.'s  cheque,  but  when  it  was 
dishonoured  he  had  to  take  it  up.  In  the 
result,  therefore,  he  got  no  part  of  the  pro- 
ceeds of  the  promissory  note.  The  plaintiff 
brought  an  action  against  the  defendant  as 
the  maker  of  the  promissory  note  for  .£30. 
Held  -that  if  the  law  were  still  as  before 
the  Bills  of  Exchange  Act,  1882,  there  was 
no  case  which  would  be  a  distinct  authority 
in  favour  of  the  plaintiff :  that  the  note  was 
not  "  negotiated  "  to  the  plaintifi  within  the 
meaning  with  which  the  words  are  used  in 
the  proviso  to  the  20th  sect.,  viz.,  "negoti- 
ated to  a  holder  in  due  course,"  and,  there- 
fore, the  case  was  not  covered  by  the  words 
used  in  the  proviso;  and  that  the  case  fell 
within  the  first  part  of  the  second  sub-sect, 
of  sect.  20;  and  as  the  authority  of  the  de- 
fendant was  not  strictly  followed,  he  was 
not  liable. 

Herdman  v.  Wheeler,  [1902]  1  K.  B.  361;  71 

[L.  J.  K.  B.  270;  50  W.  R.  300;  86  L.  T.48; 

18  T.  L.  R.  190— Div.  Ct. 

21.  Form—Stamp— Stamp  Act,  1891,  s.  33.] 
— "  In  consideration  of  your  advancing  to 
M.  and  H.  .£250  on  their  joint  and  several 
promissory  note,  I  undertake  to  pay  .£250 
on  demand,  should  their  note  not  be  met 
at  maturity." 

Held— that  this  did  not  constitute  a  pro- 
missory note  within  the  meaning  of  sect.  33 
of  the  Stamp  Act,  1891. 


Dickinson  v.  Bower,  (1898)  14  T.  L.  R.  140— 
[Bigham,  J. 

22.  Form— " Sum  Certain  in  Money"— 
Bills  of  Exchange  Act,  1882  (45  &  46  Vict, 
c.  01),  s.  83  (1).]— A  letter  addressed  to  an 
agent  of  a  bank  was  in  these  terms  :— "  We 
beg  to  acknowledge  having  received  from 
you  the  sum  of  £250  stg.,  and  we  jointly 
and  severally  bind  ourselves,  our  heirs  and 
successors,  to  make  payment  of  this  sum, 
together  with  any  interest  that  may  accrue 
thereon." 

Held— that  the  letter  was  not  a  promissory 
note,  as  it  was  impossible  on  the  face  of  it 
to  ascertain  any  certain  sum  to  be  payable 
as   required   by  the  Bills  of  Exchange  Act, 

1882. 

Lamberton  v.  Aiken,  (1900)  2  F.  189. 

23.  Holder  in  Due  Course— Maker  of  Note 
—Signature  of  Maker  obtained  by  Fraud- 
Liability  of  Maker  to  Payee— Bills  of  Ex- 
change Act,  1882  (45  &  40  Vict.  c.  61),  s.  29.]— 
The  payee  of  a  promissory  note,  who  takes 
the  note  in  good  faith  and  for  value,  cannot 
recover  upon  it  as  against  a  joint  maker  of 
the  note,  who,  without  any  negligence  or 
want  of  due  care  on  his  part,  has  been 
fraudulently  induced  by  the  other  joint 
maker  to  sign  it  in  the  belief  that  it  was  a 
wholly  different  document  and  that  he  was 
merely  witnessing  the  signature  of  the  other 
joint  maker  to  such  document.  The  person 
who  has  been  so  fraudulently  induced  to 
sign  the  note,  if  he  has  acted  with  due  care 
and  without  negligence,  is  not  estopped  or 
precluded  from  setting  up  the  true  facts  as  a 
defence  not  only  as  against  the  payee,  but 
also  as  against  a  holder  in  due  course. 

The  payee,  being  one  of  the  intermediate 
parties  to  the  instrument,  is  not  a  holder 
in  due  course  within  the  meaning  of  sect.  29 
of  the  Bills  of  Exchange  Act,  1882.  The 
"  holder  in  due  course  "  is  a  person  to  whom, 
after  its  completion  by  and  as  between  the 
immediate  parties  thereto,  the  bill  or  note 
has  been  negotiated  in  the  manner  provided 
for  in  that  section. 

Foster  v.  Mackinnon  (L.  R.  4  C.  P.  704) 
followed. 

Lewis  v.  Clay,   (1898)  67  L.  J.  Q.  B.  224;  77 

[L.  T.  653;  14  T.  L.  R.  149;  46  W.  R.  319— 

Lord  Russell  of  Killowen,  C.J. 

24.  "Holder  in  Own  Right"— Improper 
Negotiations  by  Payee— Payment  by  Maker- 
Note  Fraudulently  obtained  by  Payee  from 
Holder— Return  of  Note  by  Payee  to  Maker 
—Bills  of  Exchange  Act,  1882  (45  &  46  Vict, 
c.  61),  s.  61.] — Whenever  one  of  two  innocent 
persons  must  suffer  by  the  acts  of  a  third, 
he  who  has  enabled  such  third  person  to 
occasion  the  loss  must  sustain  it. 

The  defendant  being  indebted  to  P.,  gave 
him  certain  promissory  notes  payable  on 
demand,  P.  undertaking  not  to  negotiate 
them.  P.  indorsed  the  notes  generally  to 
the  plaintiffs  to  secure  the  repayment  of  an 
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Promissory  NoteB^Continticd. 
advance  by  tliem  to  him.  The  defendant 
paid  off  his  debt  to  P.,  but  did  not  ask  for 
a  return  of  the  notes.  Some  months  later 
P.  obtained  the  notes  from  the  plaintiffs  by 
fraud,  and  sent  them  back  to  the  defendant, 
who  knew  nothing  of  the  fact  of  their  hav- 
ing been  negotiated. 

Held— that  the  plaintiffs  were  entitled  to 
maintain  an  action  on  the  notes  against  the 
defendant,  who  had  received  the  notes  back 
without  any  fresh  consideration.  The  words 
"  holder  in  his  own  right,"  in  sect.  61  of  the 
Bills  of  Exchange  Act,  1882,  mean  having  a 
right  not  subject  to  that  of  any  one  else  but 
his  own — good  against  all  the  world,  and  do 
not  mean  "not  in  a  representative  capa- 
city," as  executor,  for  instance. 

Decision  of  Lord  Eussell  of  Killowen,  C.J. 
(15  T.  L.  R.  2G4),  reversed. 
Nash  v.  De  Freville,   [1900]   2  Q.  B.   72;  69 

[L.   J.   Q.  B.  484;  48  W.  R.  434;  82  L.   T. 
642;  16  T.  L.  E.  268-C.  A. 

25.  Joint  and  Several  Note— Clause  as  to 
Giving  Time— Note  not  thereby  Invalidated 
-Bills  of  Exchange  Act,  1882  (45  &  46  Vict, 
c.  61),  s.  83.]— A  joint  and  several  promissory 
note  contained,  in  addition  to  the  common 
clause  as  to  payment  by  instalments,  the 
following  proviso  : — "  No  time  given  to,  or 
security  taken  from,  or  composition,  or 
arrangement,  entered  into  with  either  party 
hereto  shall  prejudice  the  rights  of  the 
holder  to  proceed  against  any  other  party." 

Held— that  nevertheless  the  instrument 
was  a  valid  promissory  note. 

Yates  V.  Evans  ([1892]  61  L.  J.  Q.  B.  446; 
56  J.  P.  565 ;  66  L.  T.  532— Div.  Ct.)  approved. 

KirktL'Ood  V.  Smith   ([1896]  1  Q.  B.  582;  65 
L.  J.  Q.  B.  408;  44  W.  R.  480;  74  L.  T.  423- 
Div.  Ct.)  overruled. 
KiRKWooD  i\  Carroll  and  Another,  (1903)  72 

[L.  J.  K.  B.  208;  51  W.  R.  374;  88  L.  T.  52; 
19  T.  L.  R.  253— C.  A. 

26.  Joint  and  Several  Xote— Surety — 
Notice  to  Creditor— Subsequent  Advances- 
Right  of  Surety  to  Benefit  of  Securities.']— 
One  L.,  in  September,  1897,  deposited  with 
the  plaintiffs  the  deeds  of  two  houses  by 
way  of  security  for  an  overdraft  of  ^6200  and 
signed  a  memorandum  of  deposit.  Subse- 
quently this  advance  was  cancelled,  and  L. 
obtained  an  advance  for  .£900  on  the  deeds 
deposited  in  September,  1897,  and  on  the 
deeds  of  two  other  houses,  and  signed  a 
similar  memorandum  of  deposit  in  respect 
of  these  two  houses.  In  June,  1898,  L.  ob- 
tained a  further  advance  of  =£450  from  the 
plaintiffs,  and  he  and  the  defendant  signed 
a  joint  and  several  promissory  note  for 
£ibO  together  with  interest,  payable  to  the 
plaintiffs,  who  sued  upon  it.  At  the  time 
the  defendant  signed  the  note  he  was  un- 
aware of  the  previous  securities  given  by  L. 
to  the  plaintiffs.  As  between  the  plaintiffs  and 
defendant  there  was  no  contract  of  surety- 
ship; but  as  between  L.  and  the  defendant 

B.D.— VOL.    I. 


the  defendant  signed  the  note  merely  as 
surety,  and  the  plaintiffs'  manager  had 
notice  of  that  fact.  In  April,  1899,  the  plain- 
tiffs  made  further  advances  to  L.  to  the 
extent  of  ^£500  against  the  security  already  in 
their  hands.  L.  subsequently  became  in- 
solvent. 

Held— that  the  defendant  had  priority 
over  the  plaintiffs  in  respect  of  the  subse- 
quent advances  made  by  them,  for  that  the 
obligation  of  the  creditor  was  the  same 
whether  the  surety  knew  of  the  existence 
of  a  security  at  the  time  he  entered  into  the 
contract  of  suretyship  or  not.  The  surety 
was  entitled  to  the  benefit  of  any  security 
existing  at  the  time  of  the  contract  of  surety- 
ship or  subsequently  given. 

Forbes  v.  Jackson  ((1882)  19  Ch.  D.  615; 
51  L.  J.  Ch.  690;  30  W.  R.  652;  48  L.  T.  723 
— V.-C.  Hall)  followed. 

Leicestershire  Banking  Co.,  Ld.,  v.  Hawkins, 
[(1900)  16  T.  L.  R.  317— Mathew.  J. 

27.  Joint  and  Several  Note  —  Principal- 
Surety— Discharge  of  Debt— Money  Paid.]— 
The  plaintiff  and  defendant  gave  a  bank  their 
joint  and  several  promissory  note,  the  plain- 
tiff being  surety  for  the  defendant.  The 
plaintiff,  when  the  note  was  overdue,  gave 
the  bank,  in  payment  and  discharge  of  the 
joint  and  several  note,  his  own  sole  note, 
and  was  accepted  as  sole  debtor.  It  was  not 
shown  that  the  defendant  knew  of  or 
assented  to  this  transaction.  Afterwards 
the  plaintiff  executed  to  the  bank  a  mort- 
gage, charged  on  his  property,  which  was  of 
adequate  value  to  secure  payment  of  the 
debt  and  interest.  The  note  and  mortgage 
were  unpaid  when  the  action  was  brought. 

Held— that  in  an  action  for  money  paid, 
the  plaintiff  was  entitled  to  recover,  and 
that,  if  necessary,  the  pleadings  ought  to  be 
amended,  though  no  amendment  was  asked 
for  at  the  trial. 

Per  Gibson,  J.— that  the  case  was  governed 
bv  M'Kenna  v.  Harnett,  (1849)  13  Ir.  L.  R. 
206. 

Per  Kenny,  J.— that  the  case  fell  within 
Fahey  v.  Frawley,  (1890)  26  L.  R.  Ir.  78. 
Gore  v.  Gore,  [1901]  2  Ir.  R.  2G9-Q.  B.  Div. 

28.  Presentation— Note  payable  at  a  par- 
ticular place— Guarantee— Bills  of  Exchange 
Act,  1882  (45  &  46  Vict.  c.  61),  s.  87,  sub-s.  1.] 
—Mrs.  B.  signed  a  guarantee  in  the  follow- 
ing form  :  "  If  you  will  discount  Mr.  G.  C.'s 
three  promissory  notes  for  ^100  each,  I  will, 
in  consideration  of  your  so  doing,  in  the 
event  of  all  or  either  of  the  said  promissory 
notes  being  dishonoured,  pay  you  the  amount 
of  such  dishonoured  note  or  notes,  as  the 
case  may  be."  The  promissory  notes,  with 
the  exception  of  the  date  at  which  they 
became  payable,  were  in  the  following  form  : 
"  One  month  after  date  I  promise  to  pay  to 
Mr.  II.  G.  E.  S.  or  order  the  sum  of  dElOO, 
value  received— G.  C."  and  across  the  note 
was  written  :  "  Payable  at  the  London  and 
Provincial  Bank,  Walthan^-tow- G.  C." 
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Held— that  the  words  written  across  the 
note  were  not  in  the  body  of  the  note,  and 
that  being  so,  by  sect.  87  of  the  Bills  of 
Exchange  Act,  1882,  presentment  was  not 
necessary  at  a  particular  place  unless  that 
particular  place  was  mentioned  in  the  body 
of  the  note;  and  that  Mrs.  B.  was  liable  on 
her  guarantee. 

Stevenson  v.  Brown,  (1902)  18  T,  L.  R.  268— 
Darling,  J. 

29.  Presentation— Payment  on  a  Specified 
Day— Bills  of  Exchange  Act,  1882  (45  &  46 
Vict.  c.  51),  s.  87  (1).]-By  sect.  87, 
sub-s.  (1)  of  the  Bills  of  Exchange  Act, 
1882,  it  is  provided  that  where  a  promissory 
note  is  in  the  body  of  it,  made  payable  at 
a  particular  place,  it  must  be  presented 
for  payment  at  that  place  in  order  to  render 
the  maker  liable.  In  any  other  place  pre- 
sentment for  payment  is  not  necessary  in 
order  to  render  the  maker  liable.  It  is  not 
necessary,  in  order  to  render  the  maker  of 
the  promissory  note  made  payable  at  a  par- 
ticular place  liable,  that  it  should  be  pre- 
sented there  on  the  day  when  it  becomes 
due.  It  will  be  sufficient  if  it  is  so  presented 
on  a  subsequent  day. 

Gordon  v.  Kerr,  (1898)  25  E.  570;  35  Sc.  L.  E. 


III.  INSTRUMENTS  NEGOTIABLE  BY  MER- 
CANTILE USAGE. 

30.  Bearer  Bonds— Law  Merchant— Usages 
of  Mercantile  World— Evidence  of  Negotia- 
bility—Judicial Notice— Holders  for  Value- 
Liability  of  Brokers  for  Conversion  of  Stolen 
Bearer  Bonds.^— It  is  no  longer  necessary 
to  tender  evidence  in  support  of  the  fact 
that  bearer  bonds,  whether  Government 
bonds  or  trading  bonds,  foreign  or  English, 
are  negotiable,  as  the  Courts  of  Law  ought 
to  take  judicial  notice  of  it. 

Bearer  bonds  of  a  foreign  corporation  and 
of  an  English  company  were  stolen  from  the 
plaintifi  by  his  clerk,  who  instructed  a 
country  broker  to  sell  them.  The  broker 
sold  them  in  the  ordinary  way  of  business 
through  the  defendants,  who  were  brokers 
on  the  London  Stock  Exchange.  The  bonds  '' 
were  sold  to  jobbers,  and  when  sold  they 
were  sent  to  the  defendants,  who  handed 
them  to  the  jobbers  in  exchange  for  the 
price.  The  money  was  then  remitted  to  the 
country  broker,  who  paid  it  to  the  clerk. 
I  he  defendants  acted  throughout  in  good 
taith.  It  was  proved  that  the  bonds  were 
treated  in  the  mercantile  world  as  nego- 
tiable instruments.  In  an  action  to  recover 
the  value  of  the  bonds  from  the  defendants, 

HELD-that  the  negotiability  of  the  bonds 
being  established,  the  jobbers  who  bought 
them,  having  given  value  and  having 
acquired  them  without  any  notice  of  in- 
hrniity  m  the  vendor's  title,  could  not  be 
sued  m  trover  by  the  plaintiff;  that  when 
m  the  ordinary  course  of  business  the  de- 


I  fendants  negotiated  the  sale  of  tlie  bonds  to 

I  the  jobbers  they  came  under  a  personal  lia- 

i  bility  to  the  jobbers  to  deliver  them;     this 

liability   they   undertook   at   the   request   of 

the    country    broker,    and    in    consideration 

of     their     undertaking     the     liability     the 

:  country   broker   promised  he   would  deliver 

to  them  the  bonds;  that  these  circumstances 

made  the  defendants  holders  for  value,  and 

as    the    bonds    were    negotiable,    gave    them 

power  to  deal  with  the  bonds;  and  that  for 

these    reasons    the    defendants    became    as 

much  holders  of  the  bonds  for  value  as  the 

jobbers,  and  that  they  were  entitled  to  the 

same  protection. 

Bechuanaland  Exploration  Co.  v.  London 

Trading     Bank     ([1898]     2    Q.     B.     658;    67 

L.  J.  Q.  B.  986;  79  L.  T.  270;  3  Com.  Cas.  285 

—Kennedy,  J.,  No.  32,  infra)  followed. 

Edelstein  v.  Schuler  &  Co.,   [1902]  2  K.  B. 

[144;  71  L.  J.  K.  B.  572;  40  W.  E.  493;  87 

L.  T.  204;  18  T.  L.  R.  597;   7  Com,  Cas. 

172— Bigham,  J, 

31.  Bonds  —  Negotiable  Instrument  —  Title 
of  bona  fide  Holder  for  Value.']— The  bona, 
fide  and  onerous  transferee  of  a  negotiable 
bond  from  a  person  who  has  stolen  it  ac- 
quires a  good  title,  and  the  mere  fact  that 
the  person  from  whom  the  bond  was  stolen 
accidentally  re-obtains  permission  of  it  does 
not  entitle  him  to  keep  it  in  a  question  with 
the  transferee. 

Walker  and   Watson   v.    Stdrrock,    (1897)   35 
[Sc.  L.  E.  26-Ct.  of  Sess. 

32.  Debenture  Payable  to  Bearer  — 
Evidence  of  Mercantile  Usage— Negotia- 
bility Attaching  to  Instrumcnt.l — Deben- 
tures were  issued  by  the  Beira  Junction 
Railway  Company  in  the  following  form : 
"  The  Beira  Junction  Railway  (Port  Beira 
to  Fontesville)  Limited  (hereinafter  called 
the  company)  will  on  the  1st  day  of  July, 
1925,  or  on  such  earlier  day  as  the  principal 
moneys  hereby  secured  become  paj-able  in 
accordance  with  the  conditions  indorsed 
hereon,  pay  to  the  bearer,  or,  when 
registered,  to  the  registered  holder  for  the 
time  being  hereof  on  presentation  of  this 
debenture,  the  sum  of  one  hundred  pounds." 

Among  the  conditions  which  appeared  on 
the  debentures  were  the  following :  (3)  Ex- 
cept when  registered  this  debenture  is  trans- 
ferable by  delivery,  but  the  company  will  at 
any  time,  upon  the  request  of  the  bearer 
whilst  unregistered,  register  him  or  his 
nominee  in  the  register  below  mentioned  as 
the  holder  of  this  debenture,  and  indorse  a 
note  of  such  registration  thereon,  and  the 
company  will  also  at  any  time,  upon  the 
request  in  writing  of  the  registered  holder, 
his  executors,  or  administrators,  cancel  the 
registration  and  the  note  thereof  indorsed 
thereon,  and  thereupon  this  debenture  will 
again  become  transferable  by  delivery.  By 
conditions  (4)  and  (5)  a  register  is  to  be  kept, 
and  the  registered  holder  will  be  considered 
as  exclusively  entitled;  and  by  (6)  every 
transfer  of  the  debenture  when  registered  is 
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Instruments  Negotiable,  iic— Continued. 
to  be  in  writing  under  the  hand  of  the 
registered  holder  or  his  legal  personal  re- 
presentative, and  before  registration  of  the 
transfer  proof  must  be  given  to  the  company 
of  the  title  and  identity  of  the  transferee: 
and,  "except  whilst  the  same  shall  be 
registered,  the  bearer  for  the  time  being 
is  entitled  to  the  full  benefit  of  this  deben- 
ture, and  all  persons  may  act  accordingly^ 
and  shall  be  deemed  to  adopt  this  condition." 
By  (11)  under  certain  conditions  tiie  money 
secured  shall  become  immediately  payable. 

Twenty  of  these  debentures  were  frau- 
dulently' stolen  from  the  plaintiffs  by  their 
secretary,  who  has  since  died,  and  were 
deposited  by  him  to  secure  advances  made 
to  him  by  the  defendants  in  the  ordinary 
course  of  business.  The  action  was  now 
brought  by  the  plaintiffs  against  the  defen- 
dants to  recover  these  bonds.  The  ques- 
tion now  raised  was,  whether  these  bonds 
were  negotiable  instruments,  so  that  the 
defendants,  who  were  bona  fide  holders  for 
value,  had  a  good  title  to  the  extent  of  their 
advances. 

The  defendants  proved  satisfactorily  the 
usage  of  merchants  and  the  use  of  the  mer- 
cantile world  generally,  that  such  deben- 
tures were  treated  as  negotiable  instru- 
ments. 

The  plaintiffs  contended  that  any  such 
evidence  ought  not  to  be  admitted. 

Held— following  Goodwin  v.  Bobarts  (L.  E. 
10  Ex.  76,  337;  1  App.  Cas.  476)  and  Rumhall 
V.  The  Metropolitan  Bank  (2  Q.  B.  D.  194), 
that  as  the  mercantile  custom  had  been 
satisfactorily  proved  these  debentures  could 
be  treated  as  negotiable  instruments.  Crouch 
V.  The  Credit  Foncier  of  England  (L.  R.  8 
Q.  B.  374)  not  followed. 
Bechuanaland   Exploration   Co.,    Ld.    v.    Lon- 

[don  Trading  Bank,  Ld.,  [1898]  2  Q.  B.  658: 

3  Com.  Cas.  285;  67  L.  J.  Q.  B.  986;  79  L.  T. 
27U;  14  T.  L.  K.  587— Kennedy,  J. 

33.  Share  Warrant  of  English  Company— 
M  arrant  to  Bearer— Companies  Act,  1867  (30 
&  31  Vict.  c.  131),  ss,.  27.  28,  29.]— A  share 
warrant  to  bearer  issued  by  a  company 
registered  in  England  under  the  Companies 
Act,  1867,  such  warrant  certifying  that  the 
bearer  is  entitled  to  one  share  in  the  com- 
pany, may  be  proved  by  evidence  of  mercan- 
tile usage  to  be  a  negotiable  instrument; 
and  qucere  whether  at  the  present  date  it 
is  really  necessary  to  call  evidence  on  the 
point. 

Rumball   v.    Metropolitan    Bank    (  (1877)   2 
Q.  B.  D.  194;  46  L.  J.  Q.  B.  346;  25  W.  R. 
366;  36  L.  T.  240)  followed. 
Webb,  Hale  &  Co.   v.  Alexandra  Waters  Co., 

[Ld.,  (1905)  93  L.  T.  339;  21  T.  L.  R.  572- 
Div.  Ct. 
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I.  GENERALLY. 

1.  Absolute  Bill  of  Sale— Bill  of  Sale  as 
Security— Execution— Apparent  Possession— 
Interpleader-Bills  of  Sale  Act,  1878  (41  &  42 
Vict.  c.  31),  ss.  4,  8,  11— Bills  of  Sale  Act 
(1878)  Amendment  Act,  1882  (45  &  46  Vict. 
c.  43).]— In  1893  the  defendant:  gave  to  his 
mother-in-law,  who  resided  in  the  same 
house,  an  absolute  bill  of  sale  over  his 
furniture  in  the  house.  The  bill  of  sale  was 
duly  registered  in  the  first  instance,  but 
there  was  no  renewal  of  the  registration 
subsequently.  In  1900  the  grantee  gave  a 
bill  of  sale  over  the  same  furniture  to  the 
claimant  as  security  for  an  advance,  and 
this  bill  of  sale  was  duly  registered.  Sub- 
sequently the  goods  comprised  in  that  bill 
of  sale  were  taken  in  execution  at  the  suit 
of  an  execution  creditor,  and  an  interpleader 
issue  was  directed  to  try  the  title  to  the 
goods.  The  mother-in-law  lived  all  along 
in  the  house  in  which  the  goods  were,  and 
the  execution  debtor,  the  defendant,  lived 
there  also. 

Held— that  although  the  registration  of 
the  absolute  bill  of  sale  never  was  renewed, 
yet  at  the  date  when  the  bill  of  sale  by  way 
of  mortgage  was  granted  to  the  claimant 
there  was  no  person  entitled  to  claim  the 
»oods  as  against  her  as  execution  creditor 
or  trustee  in  bankruptcy,  or  who,  under  the 
Bills  of  Sale  Act,  1878,  was  entitled  to  avoid 
the  absolute  bill  of  sale;  that  there  was  no 
evidence  to  show  that  the  goods  remained  in 
the  apparent  possession  of  the  execution 
debtor;  and  that  the  claimant  was  entitled 
to  the  goods  as  against  the  execution 
creditor. 

Cookson  V.  Swire  (  (1884)  9  App.  Cas.  653; 
54  L.  J.  Q.  B.  249;  33  W.  K.  181;  52  L.  T.  30; 
-H.   L.    (E.))   followed. 
Antoniadi    v.    Smith.    [1901]    2   K.    B.    589;    70 

[L.  J.  K.  B.  809;  49  W.  K.  693;  85  L.  T.  200; 
17  T.  L.  E.  643;  8  Manson.  335-C.  A. 

2.  Covenant  by  Grantor  to  Replace  Worn- 
out  Articles— Assignment  of  Chattels  so 
Substituted— Bills  of  Sale  Act  (1878)  Amend- 
ment Act,  1882  (45  &  46  Vict.  c.  43),  ss.  4,  6, 
9.]— By  a  bill  of  sale,  given  to  secure  repay- 
ment of  money,  the  grantor  assigned  the 
scheduled  articles,  and  covenanted  to  replace 
with  similar  articles  such  of  them  as  might 
become  worn  oi  t.  He  also  assigned  such 
substituted  articles 

Held -that  the  bill  of  sale  was  valid, 
y— 2 
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Generally — Conlinuei. 

Seed   V.    Bradley    ([1894]    1    Q.    B.    319;    63 

L.  J.  Q.  B.  387;  42  W.  R.  257;  70  L.  T.  214; 

1  Manson,  157-C.  A.)  followed. 

CoATES    I'.    Moore,    [1903]    2    K.    B.    140;    72 

[L.  J.  K.  B.  539;  51  \V.  R.  648;  89  L.  T.  8- 

C.  A.  \ 
See  also  No.  17,  infra. 

3.  "Defeasance  or  Condition" — Collateral 
Security — Guarantee  by  Third  Person— Bills 
of  Sale  Art,  1878  (41  &  42  Vict.  c.  31),  s.  10, 
sub-s.  3 — Moneijlendcr — Beopening  Transac- 
tion—Moneylenders Act,  1890  (63  &  64  Vict.  c. 
.'il),  s.  1.] — A  collateral  security  given  by  e 
third  person  upon  the  execution  of  a  bill  oi 
sale,  being  a  guarantee  by  that  person  foi 
the  payment  of  the  principal  advanced  and 
the  interest  in  case  the  bill  of  sale  should 
prove  insufficient  or  inoperative  for  that  pur- 
pose, is  not  a  "condition  or  defeasance" 
within  the  meaning  of  sect.  10,  sub-s.  3,  of 
the  Bills  of  Sale  Act,  1878,  so  as  to  require 
registration. 

The  Court,  upon  the  particular  facts,  re- 
fused to  re-open  the  transaction  under  sect. 
1  of  the  Moneylenders  Act,  1900. 

Oakes  v.    Green,    (1907)    23    T.    L.    R.  560— 
Channell,  J. 

4.  Defeasance-  Arranqemcnt  as  to  Manner 
of  Paying  Interest— Bills  of  Sale  Act,  1878 
(41  &  42  Vict.  c.  31),  s.  10.]— An  arrange- 
ment as  to  the  manner  in  which  the  inte- 
rest should  be  paid  is  not  a  defeasance  of  a 
bill  of  sale  within  sect.  10  of  the  Bills  of 
Sale  Act,  1878. 

Reed   v.  Franks,    (1900)    16    T.    L.    R.    347— 
Darling,  J. 
Overruled   by   Pcttit   v.   Lodge   d-  Harper, 
[1908]  1  K.  B.  744;  77  L.  J.  K.  B.  413-C.  A. 

5.  Estoppel— Approbating  and  Reprobating 
the  Transaction-Bill  of  Sale  Invalid— Bills 
of  Sale  Act,  1882  (45  &  46  Vict.  c.  43),  s.  9.]- 
The  defendant  gave  a  bill  of  sale  over  his 
goods  to  the  plaintiffs.  Subsequently  execu- 
tions were  levied  upon  the  goods,  and  on 
each  occasion  the  plaintiffs,  at  the  request 
or  with  the  knowledge  and  concurrence  of 
the  defendant,  successfully  asserted  their 
title  to  the  goods  under  the  bill  of  sale.  In 
an  action  by  the  plaintiffs  against  the  defen- 
dant, the  latter  alleged  that  the  bill  of  sale 
was  invalid,  the  consideration  not  being 
truly   stated. 

Held— that  the  defendant  could  not  set  up 
the  invalidity  of  the  bill  of  sale,  as  he  could 
not  both  affirm  and  disaffirm  the  transac- 
tion. 

CoMiTTi  &  Son,  Ld.  v.  Maher,  (1905)  22  T.  L.  R. 
[121;  94  L.  T.  158-Kekewich.  J. 

6.  Hire-Purchase  Agreement  —  Furniture 
— Licence  to  Seize — True  Nature  of  the 
Transaction.^— M.  agreed  to  buy  an  hotel  in- 
cluding the  furniture,  fixtures,  &c.,  but 
could   not  find   the   last   ii2,000   of  the   pur- 


chase-price. He  applied  to  the  defendants, 
who  were  wine  merchants,  for  a  loan;  but, 
as  he  refused  to  give  a  bill  of  sale,  it  fell 
through.  It  was  then  arranged  that  the 
defendants  should  buy  the  furniture,  &c., 
from  the  vendor  for  i;2,000,  and  let  it  to  M. 
')n  a  hire-purchase  agreement  containing 
the  usual  licence  to  seize;  and  in  return  M. 
agreed  to  buy  all  wines  from  the  defendants. 
In  M.'s  bankruptcy  his  trustee  impeached 
the  agreement  as  being  really  a  bill  of  sale, 
and  void  for  want  of  registration. 

Held— that  the  Judge  had  rightly  drawn 
the  inference  that  the  sale  to  the  defendants 
and  the  letting  by  them  to  M.  were  only 
colourable;  that  the  transaction  was  really 
a  loan  \ipon  the  security  of  the  agreement, 
and  was  void  against  creditors  for  non-regis- 
tration as  a  bill  of  sale. 

Decision  of  C.  A.,  sub  nom.  Mcllor  v.  Maas 
([1903]  1  K.  B.  226;  72  L.  J.  K.  B.  82;  88 
I..  T.  .50;  18  T.  L.  R.  139;  10  Manson,  26), 
affirmed. 

Maas  r.  Pepper,  [1905]  A.  C.  102 ;  74  L.  J.  K.  B. 

[452;    53    W.    R.    513;    92    L.    T.    371;    21 

T.  L.  R.  304;  12  Manson,  107-H.  L.  (E.). 

7.  Inventory  with  Receipt  Attached— Sale 
by  Sheriff— Receipt  of  Sheriff's  Officer— Sub- 
tequcnt  hire  of  Goods  to  Execution  Debtor- 
Bills  of  Sale  Act,  1878  (41  &  42  Vict.  c.  31),  s. 
1.]— In  April,  1901,  the  goods  of  an  execution 
debtor  were  seized  by  the  sheriff  under  a 
writ  of  fi.  fa.  By  consent  of  the  execution 
debtor  the  goods  were,  on  April  22nd,  sold 
by  the  sheriff  to  the  claimant  for  ^£240,  and 
the  claimant  paid  this  sum  to  the  sheriff 
and  took  formal  possession  of  the  goods  on 
the  same  day.  The  claimant,  on  April  25th, 
let  the  goods  on  hire  to  the  execution  debtor, 
who  remained  in  possession  thereof,  and  on 
the  same  day  the  claimant  wrote  to  the 
auctioneer  who  had  been  employed  by  the 
sheriff  with  a  view  to  a  sale  by  auction  ask- 
ing him  to  send  him  an  inventory  of  the 
goods.  The  claimant  wished  for  the  inven- 
tory in  order  that  it  might  be  attached  to 
the  hire  agreement.  The  auctioneers  sent 
to  the  claimant  a  receipt,  dated  April  27th, 
and  signed  by  the  sheriff's  officer,  for  the 
purchase  money  of  the  goods,  though  the 
claimant  had  not  asked  for  it,  and  also  the 
inventory.  In  1904  the  goods  were  seized 
under  a  writ  of  fi.  fa.  issued  under  another 
judgment  against  the  execution  debtor. 

Held— that  it  was  the  intention  of  all 
parties  that  the  property  in  the  goods  should 
pass  to  the  claimant  on  April  22nd,  1901, 
and  that  the  sale  was  complete  on  that  day; 
that  neither  the  inventory  and  receipt  nor 
the  receipt  alone  were  intended  to  be  an 
instrument  of  transfer  or  a  record  of  the 
transaction,  and  that  therefore  neither  of 
them  required  registration  as  a  bill  of  sale. 
Stammers  v.  Margrett,  (1905)  21  T.  L.  R.  342— 
[Walton,  J. 

8.  Letter  of  Lien— Bankruptcy  of  Traders 
—Order  and  Disposition— Goods  in  Hand  of 
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Generally—  Continued. 

Bleachers— Advances  by  Bank— Bills  of  Sale 
Act.  1878  (il  &  42  Vict.  c.  31),  s.  4-Zian/c- 
ruptcij  Act,  1883  (46  &  47  Vict.  c.  52).  s.  44.]  — 
The  debtors  were  iu  the  habit  of  purchasing 
goods  iu  Euglaud  for  transmission  to  India 
upon  the  orders  of  a  firm  there.  In  order 
to  prepare  the  goods  so  bought  the  debtors 
sent  them  to  bleachers,  and  for  the  purpose 
of  paying  for  the  goods  they  obtained  an 
advance  from  a  bank  to  whom  they  gave  a 
letter  of  hen  stating  that  the  advance  was  a 
loan  on  the  security  of  goods  in  course  of 
preparation  for  shipment  to  the  East,  and 
that  they  lield  the  goods  then  in  the  hands 
of  the  bleachers  on  the  bank's  account  as 
security  for  the  advance,  and  that  when  the 
goods  were  shipped  to  India  the  bills  of 
lading  and  shipping  documents  would  be 
handed  to  the  bank.  The  bleachers'  receipt 
for  the  goods  was  enclosed  with  the  letter  of 
lien.  The  debtors  were  adjudged  bankrupts 
while  some  of  the  goods  were  in  the  hands 
of  the  bleachers  and  other  goods  were  in  the 
debtors'  warehouse,  having  been  sent  there 
by  the  bleachers,  in  respect  of  which  a  letter 
of  lien  as  above  had  been  given  to  the  bank. 
The  trustee  in  bankruptcy  claimed  the  goods 
upon  the  ground  that  the  letter  of  lien  was 
a  bill  of  sale,  and  was  therefore  void  as  not 
being  in  the  required  form  and  not  being 
registered. 

Held— (1)  that,  the  intention  of  all  parties 
being  that  the  bleachers  should  hold  the 
goods  for  the  bank,  the  document  came 
within  the  exception  in  sect.  4  of  the  Bills  of 
Sale  Act,  1878,  as  a  "  transfer  of  goods  in  the 
ordinary  course  of  business  of  a  trade  or 
calling "  or  as  a  document  "  used  in  the 
ordinary  course  of  business  as  proof  of  the 
control  of  goods,"  and  was  therefore  not  a 
bill  of  sale;  and 

(2)  that  the  goods  in  the  debtors'  warehouse 
were  not  in  their  "order  and  disposition." 

Decision  of  Bigham,  J.  ([1905]  2  K.  B.  381;  ! 

74  L.   J.   K.   B.  077;  53  W.   K.  589;  92  L.  T. 

779;  21  T.  L.  K.  536;  12  Manson,  131).  affirmed.  [ 

In  re  Hamilton,  Young  &  Co..  Ex  parte  Cae- 

[ter.   [1905]  2  K.  B.  772;  21  T.  L.  R.   757; 

54  W.  R.  2G0;  93  L.  T.  591;  12  Manson.  365 

— C.  A. 

9.  Licence  to  take  Possession— Goods  on 
Premises  of  Railway  Company— Tenancy- 
Lien  of  Company— Bankruptcy— Damages  for 
Trespass  and  Causiny  Bankruptcy— M utual 
healinys-  Bills  of  Sale  Act,  1878  (41  &  42 
Vict.  c.  31).  s.  i— Bankruptcy  Act,  1883  (4C  & 
47  Vict.  c.  52),  ««.  38,  44.]-A  railway  com- 
pany let  to  a  coal  merchant  a  certain  piece 
of  land  at  a  rental  for  the  purpose  of  stack- 
ing coal  unloaded  from  (rucks  on  the  com- 
pany's sidings.  The  land  adjoined  the  rail- 
way sidings,  and  was  within  the  company's 
yard,  the  gates  of  which  were  closed  during 
certain  hours  of  the  night.  By  certain 
agreements  between  the  company  and  the 
coal  merchant  the  latter  agreed  to  pass  over 
the  company's  railway  a  certain  minimum 
qiumtity    of   coal    each    year,    and    the   com- 


pany agreed  to  open  a  monthly  credit  ac- 
count for  the  carriage  of  coal  upon  condition 
that  they  should  have  a  lien  upon  all  wag- 
gons, goods,  minerals,  itc,  conveyed  on  their 
line,  or  which  should  be  at  any  time  upon 
the  railway  or  upon  any  ground  rented 
[  from  the  company,  for  all  rates  and  charges 
payable  to  the  company,  the  latter  to  be  at 
liberty  to  sell  and  dispose  of  any  such  wag- 
gons, goods,  minerals,  &c..  in  order  to  satisfy 
the  lien;  and  the  company  reserved  the  right 
to  close  the  account  upon  giving  one  day's 
not.ce  of  their  intention  to  do  so,  whereupon 
the  whole  of  the  account  was  to  become 
due.  The  account  being  in  arrear,  the  com- 
pany gave  notice  and  closed  the  account, 
and  took  possession  of  the  coal  both  on  the 
land  and  in  the  trucks  on  the  sidings.  The 
coal  merchant  shortly  afterwards  was  adju- 
dicated bankrupt.  His  trustee  in  bank- 
ruptcy brought  an  action  against  the  rail- 
way company  to  recover  damages  for  wrong- 
fully trespassing  and  seizing  the  goods, 
alleging  that  the  agreement  was  a  bill  of 
sale,  and  was  void  for  want  of  registration, 
and  that  the  act  of  the  company  brought 
about  the  bankruptcy. 

Held— that  the  agreement  was  not  a 
licence  to  take  possession  of  goods  within 
sect.  4  of  the  Bills  of  Sale  Act,  1878,  the 
company  having  already  a  certain  degree  of 
possession  of  the  coal ;  and  that  therefore  the 
agreement  was  not  a  bill  of  sale,  and  that 
the  pla.ntiff  could  not  recover. 

Semhlc,  that  even  if  the  agreement  was  a 
bill  of  sale,  the  right  of  action  for  (1)  dam- 
ages owing  to  the  act  of  the  company  bring- 
ing about  the  bankruptcy,  and  (2)  damages 
for  the  trespass  (apart  from  the  value  of 
the  coal  seized)  was  in  respect  of  a  wrongful 
act  personal  to  the  bankrupt  and  would  not 
pass  to  his  trustee  in  bankruptcy. 

Semhlc  also,  that  the  company  would  not 
have  been  entitled  to  set  off,  under  sect.  38 
of  the  Bankruptcy  Act,  1883,  the  debt  owing 
to  them  against  any  damages  which  the 
plaintiff  might  have  recovered. 
Lord's  Trustee  r.  G.  E.  Ry.  Co.,  (1907)  24 
[T.   L.   R.  83-Phillimore,  J. 

10.  Principal  and  Interest— Payable  by 
Instalments— Sale  by  Grantee  authorised  by 
Grantor— Interest  subsequent  to  Sale.]— 
Where  repayment  under  a  b  II  of  sale  was  to 
be  nuide  by  monthly  instalments  extending 
over  a  certain  period,  and  where  before  the 
expiration  of  that  period  the  grantee  by 
agreement  with  the  grantor  sold  (he 
security,  and  deducted  from  the  purchase- 
money  the  principal  and  interest  due  (o 
him  up  to  the  end  of  the  period. 

Held— that  the  lender  could  only  clai.n 
the  principal  and  the  interest  up  (u  the  date 
the  security  was  realised. 

West     r.     Dii'rose,     [1900]     1     Ch.     337;     69 

[L.  J.  Ch.  169;  64  J.  P.  281;    48  W.   R.  389; 

82  L.  T.  20-Cozens-Hardy,  J. 


11.    Inreylstered       Ayr, 


Apt)arcnt 
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Generally — Continued. 

Possession— Bond  Fide  Purchaser — Bills  of 
Sale  Act.  1878  (41  &  42  Vict,  c,  31),  s.  8.]  — 
G.  in  1903  sold  to  a  company  certain  furni- 
ture in  his  house  by  an  agreement  not 
registered  as  a  bill  of  sale.  In  1904  the  com- 
pany sold  it  by  an  unregistered  agreement 
to  G.'s  mother,  who  allowed  it  to  remain  in 
his  possession.  In  1905  it  was  seized  in  exe- 
cution by  a  creditor  of  G. 

Held— that  his  mother  could  not  establish 
a  claim  to  it. 

Hopkins    v.    Gudgeon     (Gudgeon,    claimant), 

[1906]  1  K.  B.  G90;  75  L.  J.  K.  B.  452;  54 

W.  K.  419;  94  L.  T.  578;  13  Manson,  3G3— 

Div.  Ct. 

12.  Verbal  Agreement  for  Sale  of  Goods- 
Valuation  and  Inventory— Lease  of  House 
and  Fixtures.]— I.,  being  indebted  to  H.,  his 
landlord,  agreed  to  sell  to  him  his  "valua- 
tion at  the  M.  Hotel— T.  to  value  for  both." 
On  August  9th  T.  prepared  a  stamped  in- 
ventory and  valuation. 

On  September  12th  H.  gave  to  I.  a  new 
lease  of  the  M.  Hotel  with  the  fixtures  and 
effects  set  out  in  the  schedule  to  the  lease, 
which  stated  that  "  the  whole  of  the  valua- 
tion as  per  inventory  is  the  property  of  H.'' 
I.  signed  the  lease. 

HiiLD— that  neither  the  document  of 
August  9th  nor  the  lease  constituted  a  bill 
of  sale,  as  there  was  a  good  sale  passing  the 
property  apart  from  the  documents. 
Clapham  v.  Ives  (Holmes,  claimant),  (1904)  91 
[L.  T.  G9-Div.  CI. 

11.  REGISTRATION. 

13.  Affidavit  —  Grantor's  Address  —  Misde- 
scription.]—\Vith.  every  bill  of  sale  there 
must  be  filed  an  affidavit  of  the  time  of  such 
bill  being  made  or  given,  and  a  description 
of  the  residence  and  occupation  of  the  per- 
son making  or  giving  the  same,  and  of  every 
attesting  witness  to  such  bill  of  sale.  In  the 
case  of  an  insufficient  description  in  the  affi- 
davit the  bill  of  sale  may  be  looked  at,  but 
in  the  case  of  misdescription  this  cannot  be 
done. 

Murray  v.  Mackenzie  ((1875),  L.  E.  10  C.  P. 
G25;  44  L.  J.  C.  P.  313;  23  W.  E.  595;  32  L.  T. 
(n.s.)  777)  followed. 
Marks  v.  Derrick,  [1899]  80  L.  T.  60-Div.  Ct. 


14.  Affidavit  —  Grantor's  Name  —  Grantor 
generally  known  by  an  assumed  Name- 
Registration  in  correct  Name— Bills  of  Sale 
Act,  1878  (41  &  42  Vict.  c.  31),  s.  10,  sub-s.  2.] 
—The  Bills  of  Sale  Act,  1878,  requires  as  a 
condition  precedent  to  the  validity  of  the 
registration  of  a  bill  of  sale,  and  conse- 
quently to  the  validity  of  the  bill  itself,  that 
the  affidavit  which  is  filed  with  the  bill 
should  contain  a  description  of  the  residence 
and  occupation  of  the  person  making  the 
same ;  but  there  is  no  corresponding  require- 
ment that  the  name  of  the  grantor  should 
appear  on  the  file. 


Miss  O.  was  known  to  all  except  a  very 
limited  number  of  persons  by  the  name  of 
Mrs.  S.,  and  by  that  name  alone.  Through- 
out proceedings  in  the  Chancery  Division, 
and  in  a  deed  of  assignment  of  certain  furni- 
ture and  in  the  affidavit  filed  upon  regis- 
tration of  the  deed,  she  was  described  by 
the  name  of  O.  alone,  no  reference  being 
made  to  the  name  of  S. 

Held— that  the  registration  of  the  deed 
was  not  invalidated,  for  assuming  O.  was  a 
wrong  name,  it  was  not  combined  with  de- 
scription which,  although  inaccurate,  would 
nevertheless  not  be  misleading  if  the  name 
were  correct. 
Stokes    v.    Spencer,    [1900]   2   Q.    B.   483;   G9 

[L.  J.  Q.  B.  792;  49  W.  K.  13;  83  L.  T.  199; 
IG  T.  L.  E.  44G-Div.  Ct. 

15.  Affidavit— Grantor's  Occupation— Bills 
of  Sale  Act,  1878  (41  &  42  Vict.  c.  31),  s.  10. 
sub-s.  2.]— A  married  woman  living  apart 
from  her  husband  was  employed  as  manager 
of  a  dressmaking  business  at  a  weekly 
salary.  In  a  bill  of  sale  of  which  she  was 
the  grantor,  and  in  the  affidavit  filed  on 
registration,  she  was  merely  described  as  a 
married  woman. 

Held— that    the    registration    was   bad    be- 
cause her  occupation  was  not  described. 
Kemble   v.   Addison.    [1900)   1   Q.   B.   430;    G9 

[L.  J.  Q.  B.  299;  48  W.  E.  331;  82  L.  T.  91- 
Div.   Ct. 

16.  Affidavit— Grantor's  Occupation— Mar- 
ried Woman  Carrying  on  Separate  Business 
—Described  as  "  Wife  of  A.  B."— Provision 
for  Payment  of  Insurance  Moneys  to  Grantee 
-Bills  of  Sale  Act,  1878  (41  &  42  Vict.  c.  31), 
s.  10  {2)-Bills  of  Sale  Act,  1882  (45  &  46  Vict, 
c.  43),  ss.  8,  9.]— Where  a  married  woman 
living  with  her  husband,  A.  B.,  carries  on 
a  separate  business,  the  question  whether  a 
description  of  her  in  the  affidavit  filed  on  regis- 
tration as  "  the  wife  of  A.  B.,  of  the  same 
place,  commission  agent,"  is  sufficient  or  in- 
sufficient so  as  to  render  the  bill  of  sale  bad  is 
a  question  of  degree,  and  the  test  to  be  applied 
is  that  laid  down  bv  Martin,  B.,  in  Luckin  v. 
Hamlyn.  (18G9)  18  W.  E.  43,  21  L.  T.  3G6, 
where  he  says  :  "  The  word  '  occupation '  in 
this  Act  means  the  business  in  which  a  man 
is  usually  engaged  to  the  knowledge  of  his 
neighbours.  The  intention  is  that  such  a 
description  should  be  given  that  if  inquiry 
be  made  in  the  ^lace  where  the  person  re- 
sides he  may  be  easily  identified." 

Where  there  is  a  provision  for  insurance 
of  the  chattels  by  the  grantor  of  a  bill  of 
sale,  and  "  that  he  will  expend  any  moneys 
paid  in  consequence  of  loss  or  damage  by 
fire  under  such  policy  in  discharge  of  the 
moneys  secured  by  these  presents,"  it  does 
not   vitiate  the  bill   of  sale   as   making   un- 

1  certain  the  time  for  payment  of  the  moneys 
lent  contrary  to  the  form  in  the  schedule  to 

1  the  Act  of  1882. 

I  Neverson  v.  Seymour.   (1907)  52  Sol.  Jo.  12- 

[Div.   Ct. 
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Eegistration — Cont  imwd. 

17.  Filed  Copy— Defects  in— Supplying  De- 
fect from  the  Filed  Affidavit-Bills  of  Sale 
Act,  1878  (41  &  42  Vict.  c.  31),  s.  10  (2).]— 
A  bill  of  sale  was  duly  executed  and  attested, 
but  the  copy  filed  on  registration  omitted 
the  grantor's  signature,  and  the  signature, 
address,  and  description  of  the  attesting 
witness. 

Held— that  the  bill  of  sale  was  valid,  for 
all  the  defects  could  be  supplied  from  the 
affidavit  of  the  attesting  witness  filed  with 
the  copy. 

Thomas  v.  Roberts   ([1898]  1  Q.  B.  657;  67 
L.  J,  Q.  B.  478;  78  L.  T.  812;  5  Manson,  70— 
Div.  Ct.,  infra)  approved  and  applied. 
CoATEs  V.  Moore.   [1903]    2    K.    B.    140;    72 

[L.  J.  K.  B.  539;  51  W.  R.  648;  89  L.  T.  8; 
10  Manson,  271— C.  A. 
See  also  No.  2,  supra. 

18.  Filed  Copy— No  Date— Date  in  Original 
and  Affidavit— Bills  of  Sale  Act,  1878  (41  & 
42  Vict.  c.  31),  s.  10,  sub-s.  2.]-A  Bill  of  sale 
is  not  void  because  the  copy  filed  in  pursu- 
ance of  sect.  10  of  the  Bills  of  Sale  Act, 
1878,  has  no  date  inserted,  where  the 
original  bill  and  the  affidavit  filed  with 
such  copy  contain  the  actual  date. 
Thomas  v.   Egberts,   [1898]   1  Q.   B.  657;   67 

[L.  J.  Q.  B.  478;  78  L.  T.  712;  14  T.  L.  E. 
309;  5  Manson,  70— Div.  Ct. 

III.  SEIZUEE. 

19.  Default  in  Payment  of  Interest- 
Seizure  for  Protection  of  Security— Belief — 
Bills  of  Sale  Act,  1882  (45  &  46  Vict.  c.  43), 
s.  7.]— The  grantor  of  a  bill  of  sale,  given 
as  security  for  the  repayment  of  money, 
made  default  in  a  monthly  payment  of  in- 
terest due  under  the  bill.  The  grantee  here- 
upon seized  the  goods  comprised  in  the  bill 
for  the  purpose  of  holding  them  until  pay- 
ment of  the  interest  due. 

Held— that,  as  the  seizure  was  merely  for 
the  purpose  of  protecting  the  security,  not 
for  the  purpose  of  realising  it,  an  order 
could  not  be  made  under  sect.  7  of  the  Bills 
of  Sale  Act,  1882,  that  the  grantee  should 
deliver  up  the  bill  to  the  grantor  on  pay- 
ment of  the  principal  and  interest  due,  and 
costs. 

Wickens  v.  Shuckburgh,  Ex  parte  Wickens 
((1898)  1  Q.  B.  543,  infra)  distinguished. 
Ex  PARTE  Ellis,  [1898]  2  Q.  B.  79 ;  67  L.  J.  Q.  B. 

[734;   78    L.    T.    733;    5    Manson,    231;   14 
T.  L.  E.  454;  46  W.  E.  531-C.  A. 

20.  Non-production  of  Receipt  for  Rent- 
Reasonable  Excuse  —  Seizure  to  Realise 
Security— Payment  of  Amount  Due— Dis- 
charge of  Security — .Jurisdiction  of  Judge — 
Bills  of  Sale  Act,  1882  (45  &  46  Vict.  c.  43), 
s.  7.] —When  the  personal  chattels  assigned 
by  a  bill  of  sale  have  been  seized  by  the 
grantee  for  the  purpose  of  realising  his 
security,  a  judge  has  power,  under  sect.  7 
of  the  Bills  of  Sale  Act,  1882,  to  order  that 


the  security  shall  be  discharged  upon  pay- 
ment of  the  principal  sum  secured  with  in- 
terest to  the  date  of  payment. 

The  grantor  of  a  bill  of  sale  does  not  fail 
to  produce  the  last  receipt  for  rent  "  with- 
out reasonable  excuse,"  within  the  meaning 
of  sect.  7  (2)  of  the  Bills  of  Sale  Act,  1882, 
if  the  rent  is  not  long  in  arrear,  and  the 
landlord  has  not  pressed  for  payment. 

Ex  parte  Cotton  (11  Q.  B.  D.  301)  approved. 

Semble,  a  demand  by  the  grantee  of  a  bill 
of  sale  that  the  grantor  shall  send  the  last 
receipt  for  rent  to  him  at  his  address  is  not 
a  demand  that  it  shall  be  "  produced,"  with- 
in the  meaning  of  sect.  7  (4)  of  the  Bills  of 
Sale  Act,  1882. 

Wickens  v.  Schuckburgh,  Ex  parte  Wickens, 
[1898]  1  Q.  B.  543;  67  L.  J.  Q.  B.  397;  78 
L.  T.  213;   5  Manson,  55;  46  W.   E.  385— 

C.  A. 


IV.  STATUTORY  FORM. 

See  also  under  II.  Registration. 

21.  Amount,  and  Dates  for  Payment  of  In- 
terest Uncertain — Validity — Bills  of  Sale 
Act  Amendment  Act,  1882  (45  &  46  Vict.  c. 
43),  Sch.]—A  bill  of  sale  in  consideration  of 
.£50  due  from  the  grantor  to  the  grantee 
assigned  chattels  "  by  way  of  security  for 
the  said  sum  of  .£50,"  and  provided  for  the 
payment  of  "the  said  principal  sum  with 
interest  thereon  after  the  rate  of  .£5  per 
cent,  per  annum  by  the  following  instal- 
ments, viz.,  <£10  on  the  25th  December,  1903, 
and  the  like  sum  of  .£10  on  the  25th  March 
...  in  each  year  succeeding,  until  the 
whole  amount  be  duly  paid." 

Held — void,    as    not    being    in    accordance 
with  the  statutory  form. 
Attia  v.  Finch    (Towers,   claimant),  (1904)  91 
[L.  T.  70— Div.  Ct. 

22.  Principal  and  Interest  Repayable  by 
Instalments — Omission  of  Words  "Pounds" 
or  "Shillings" — Reasonable  Certainty  as  to 
Meaning— Held  Good— Bills  of  Sale  Act,  1882 
(45  &  46  Vict.  c.  43),  5.  9.  5c/i.]— By  a  bill  of 

]  sale,  given  by  way  of  security  for  the  pay- 
j  ment  of  c£70  and  interest  at  the  rate  of  Is. 
per  £  per  month,  the  grantor  agreed  to  pay 
I  "  the  principal  sum  aforesaid,  together  with 
1  the   interest   then   due,    by    monthly    instal- 
ments  of   seven   on   the   25th    day    of   every 
[  month."    It   was   contended   that   the   omis- 
j  sioia    of    "  pounds "    or    "  shillings "    after 
"seven"  renders  the  instrument  uncertain 
and  void. 

Held — that,  though  the  Court  could  nr? 
look  beyond  the  document  itself,  yet,  as  thai, 
showed  the  interest  alone  to  be  £'i  10s.  per 
month,  there  could  on  the  race  of  it  be  no 
reasonable  doubt  that  the  word  omitted  was 
"  pounds,"  and  that,  therefore,  the  docu- 
ment was  substantially  in  accordance  with 
the  schedule  form,  and  valid. 

MOCRMAND    AND    ANOTHER    V.    Le   ClAIR    (PrOVIN- 

[ciAL  Union  Bank,  claimants),  [1903]  2  K.  B. 
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Statutory  Torm— Continued. 
216;  72  L.  J.  K.  B.  496;  51  W.  R.  589;  88 
L.  T.  738;  19  T.  L.  E.  454;  10  Manson,  261- 
Div.  Ct. 

23.  Consideration  — Statement  of— "The 
sum  of  .£300  now  Paid  "—Promissory  Note 
not  due  at  the  Date  of  the  Bill  of  Sale— Bills 
of  Sale  Act,  1878  (41  &  42  Vict.  c.  31),  s.  8— 
Bills  of  Sale  Act,  1882  (45  &  4G  Vict.  c.  43), 
s.  8.]— A  bill  of  sale  stated  the  consideration 
therefor  to  be  a  sum  of  ^£300  "  now  paid " 
by  the  grantee  to  the  grantor.  Of  the  ^6200 
paid  by  the  grantee  to  the  grantor  .£100 
was,  in  pursuance  of  a  previous  agreement 
between  them,  applied  by  the  grantor  to  the 
retirement  of  a  promissory  note  then  cur- 
rent, upon  which  the  grantor  and  grantee 
were  jointly  and  severally  liable  to  a  third 
party,  and  which  was  shortly  to  become 
due. 

Held— that  as  the  liability,  to  the  satis- 
faction of  which  the  money  was  agreed  to  be 
applied,  was  a  liability  to  a  third  person 
and  not  to  the  grantee,  the  fact  that  the 
liability  was  not  a  debt  already  due  did  not 
render  it  obligatory  to  set  out  in  the  bill  of 
sale  the  agreement  as  to  the  application  of 
the  money,  and  that  the  consideration  of 
the  bill  was  truly  stated. 
In   re   Wiltshire,   Ex  parte  Eynon,    [1900]   1 

[Q.  B.  96;  69  L.  J.  Q.  B.  145;  48  W.  E.  256; 
81  L.  T.  616-Div.  Ct. 

24.  Consideration— Statement  of— Payment 
off  of  a  prior  Bill  of  Sale  with  Money  ad- 
vanced—Provision for  Repayment  of  Prin- 
cipal and  Interest  by  Monthly  Instalments 
of  a  Specified  Amount— Right  of  Grantee  to 
Interest  as  if  the  Date  for  Repayment  had 
been  inserted— Misdescription  of  Grantor 
which  is  not  Misleading.'\  —  \\'liere  the  money 
consideration  as  set  forth  in  a  bill  of  sale 
has  been  actually  paid  to  the  grantor  it  is 
not  necessary  to  refer  to  the  payment  off  of 
a  prior  bill  of  sale  out  of  the  proceeds. 
Where  the  principal  and  interest  advanced 
on  a  bill  of  sale  is  to  be  repaid  by  regular 
instalments  of  a  specified  amount,  the 
holder  is  in  the  same  position  as  if  the  date 
of  repayment  which  can  be  gathered  by  cal- 
culation had  been  inserted  in  the  bill  of  sale, 
and  can  only  be  redeemed  by  payment  of 
interest  to  that  date. 

Senible,  a  misdescription  of  a  grantor, 
which  is  not  calculated  to  mislead,  does  not 
avoid  a  bill  of  sale. 

In  re  Davies,  Ex  parte  Equitable  Investment 

[Co.,   Ld.,   [1898]   77  L.   T.  567;  4  Manson, 

358— Wright.  J. 


her  a  further  sum  of  .£50,  and  that  she 
should  give  a  bill  of  sale  on  her  farm  stock 
to  secure  the  sum  of  ^690;  and  a  bill  of  sale 
was  thereupon  executed  and  the  .£50  ad- 
vanced. In  the  bill  of  sale  the  consideration 
was  staled  to  be  "  the  sum  of  JCW)  now  due 
and  owing,"  and  the  grantor,  who  farmed 
the  farm  herself,  was  merely  described  as 
"Sarah  Jenkins,  of  Ynysgwas  Farm,  in  the 
county  of  Glamorganshire,  married  woman." 
In  the  schedule  the  farm  stock  was  described 
as  "  two  horses,  four  cows." 

An  execution  having  been  levied  by  the 
plaintiff  upon  the  goods  comprised  in  the  bill 
of  sale,  the  claimant  claimed  the  goods,  and 
the  bailiff  interpleaded.  The  county  court 
judge  held  the  bill  of  sale  to  be  good,  and 
gave  judgment  for  the  claimant.  The  plain- 
tiff  appealed. 

Held— that  the  words  "  two  horses,  four 
cows"  were  not  such  a  specific  description 
of  the  farm  stock  as  to  satisfy  sect.  4  of  the 
Bills  of  Sale  Act,  1882,  and  therefore  they 
must  be  excluded  from  the  schedule. 

Carpenter  v.  Decn  ([1889]  23  Q.  B.  D.  566; 
61  L.  T.  860)  followed. 

Held  also— that  the  bill  of  salei  was  void, 
on  the  ground  that  the  consideration  was 
not  truly  stated,  since  the  bill  omitting  to 
acknowledge  the  receipt  of  the  ^£50  then 
advanced  was  not  in  accordance  with  the 
form  prescribed  by  the  Act. 

Held  also— that  the  point  raised  as  to  the 
sufficiency  of  the  description  of  the  grantor's 
occupation  must  be  decided  in  favour  of  the 
validity  of  the  document. 

Davies   v.    Jenkins,    [1900]    1    Q.    B.    133;    69 

[L.  J.  Q.  B.  187;  48  W.  R.  286;  81  L.  T.  788 

-Div.  Ct. 


25.  Consideration— Occupation  of  Grantor 
—Specific  Description  of  Farm  Stock— Bills 
of  Sale  Act,  1882  (45  &  46  Vict.  c.  43),  ss.  4, 
8,  9.]— The  defendant,  Sarah  Jenkins,  bor- 
rowed from  the  claimant  prior  to  the  29th 
of  April,  1899,  at  various  times  sums  of 
money  amounting  to  ,£40.  On  that  date  it 
•vas  agreed  that  the  claimant  should  advance 


26.  Covenant  to  Produce,  when  called 
upon,  last  Receipts  for  Rent,  Rates  and 
Taxes— Power  to  Seize  on  Breach  of  any 
Covenant— Bills  of  Sale  Act  (1878)  Amend- 
ment Act,  1882  (45  &  46  Vict.  c.  43),  ss.  7,  9.] 
—By  a  bill  of  sale  the  grantor  agreed  to  pay 
the  rent,  rates  and  taxes  payable  by  him 
m  respect  of  the  premises  in  which  the 
chattels  assigned  to  the  grantee  were;  and 
also,  when  called  upon  by  the  grantee,  to 
produce  to  him  the  last  receipts  for  such 
rent,  rates  and  taxes,  and  by  the  bill  of  sale 
it  was  provided  that  the  chattels  thereby 
assigned  should  not  be  liable  to  seizure  or 
to  be  taken  possession  of  by  the  grantee  for 
any  cause  other  than  those  specified  in 
sect.  7  of  the  Bills  of  Sale  Act  (1878)  Amend- 
ment Act,  1882,  that  was  to  say,  "  (4)  If  the 
grantor  shall  not,  without  reasonable 
excuse,  upon  demand  in  writing  by  the 
grantee  produce  to  him  the  last  receipts 
for  rent,  rates  and  taxes";  and  it  was 
further  provided  that  if  the  chattels 
thereby  assigned  should  be  seized  or  taken 
possession  of  by  the  grantee  in  consequence 
of  the  breach  of  any  of  the  covenants  therein 
contained,  the  grantee  should  be  at  liberty 
to  remove  and  sell  the  same. 

Held— that  the  bill  of  sale  was  good,  as 
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statutory  Yorm— Continued. 
the  general  words  of  the  further  proviso 
were  covered  by  sect.  7  of  the  Act  incor- 
porated in  the  bill  of  sale. 
In  re  Bullock,  Ex  parte  Ward,  [1899]  2  Q.  B. 
[517;  68  L.  J.  Q.  B.  953;  48  W.  R.  46;  81 
L.  T.  268;  6  Mauson,  307— Wright,  J. 

27.  Deviation  from— Personal  Chattels- 
Title  Deeds  of  Leasehold  Property— Bills  of 
Sale  Act,  1882  (45  &  46  Vict.  c.  43),  s.  9.]— 
By  a  bill  of  sale  given  as  security  for  a  loan 
the  grantor  assigned  to  the  grantee  the 
several  chattels  and  things  specifically 
described  in  the  schedule  thereto,  being  in 
a  certain  licensed  house,  and  the  bill  of  sale 
provided  that  the  chattels  and  things  should 
not  be  liable  to  seizure  or  to  be  taken  pos- 
session of  by  the  grantee  for  any  cause  other 
than  those  specified  in  sect.  7  of  the  Bills 
of  Sale  Act,  1882,  and  that  if  the  chattels 
and  things  thereby  assigned  should  be  seized 
or  taken  possession  of  in  consequence  of  the 
breach  of  any  of  the  covenants  therein  con- 
tained, the  grantee  might  remove  or  sell 
the  same  at  the  expiration  of  five  days  from 
the  day  of  such  seizure  or  taking  possession. 
The  schedule  contained  a  list  of  personal 
chattels,  including  the  following  item  :  — 
"  Assignment  dated  January  24,  1902  (be- 
tween Walter  Edward  Lovegrove  and 
Edward  Richard  Lovegrove,  of  the  first  and 
second  parts,  and  the  grantor  of  this  bill 
of  sale,  Edmund  Basil  Denton,  of  the  third 
part),  of  lease  (dated  November  13,  1891)  of 
the  said"  licensed  house,  "and  all  the  muni- 
ments of  title  referred  to  in  the  said  assign- 
ment." 

Held,  by  Vaughan  Williams  and  Romer, 
L.JJ.,  Cozens-Hardy,  L.J.,  dissenting— that 
the  bill  of  sale  did  not  create  a  charge  on 
the  land,  but  merely  a  security  upon  the 
title  deeds,  and  that  it  was  valid  as  being 
in  accordance  with  the  form  in  the  schedule 
to  the  Bills  of  Sale  Act,  1882. 

SwANLEV  Coal  Co.  v.  Denton,   [1906]  2  K.  B. 

[873;  75  L.  J.  K.  B.  1009;  22  T.  L.  R.  766; 

95  L.  T.  659;  13  Manson,  353-C.  A. 

28.  Description  of  (Irantor's  Occupation — 
Misleading  Misdescription  Held  Invalid- 
Bills  of  Sale  Acts,  1878  (41  &  42  Vict.  c.  31), 
.V.  10  (2),  and  1882  (45  &  46  Vict.  c.  43),  s.  8.]— 
L.  granted  a  bill  of  sale  to  his  mother  on 
August  8th,  describing  himself  in  the  docu- 
ment, and  in  the  affidivit  filed  therewith,  as 
"  auctioneer  and  valuer."  He  had  in  fact, 
for  some  time,  carried  on  business  as  an  j 
auctioneer,  but  on  July  5th  his  licence  ex- 
pired, and  was  not  renewed.  After  July  5th 
he  carried  on  a  cycle  business  with  two 
branches,  and  on  August  8th  he  converted 
such  business  into  a  company,  of  which  he 
was  managing  director. 

Held— that  this  was  not  the  case  of  a  true 
des' liption  omitting  to  mention  other  occu- 
pations, but  was  a  misdescription  liable  to 


mislead,  and  that  it  invalidated  the  bill  of 
sale. 

Proctor  v.  Lucius   (Lucius,  claimant).   (1903) 
[19  L.  T.  R.  458— Div.  Ct. 

29.  Grantee  — Limited  Company  —  Address 
and  Description  of— Necessity  of  Inserting 
in  Bill  of  Sale-Bills  of  Sale  Act,  1882  (45 
&  46  Vict.  c.  43),  s.  9,  and  form  in  schedule.^ 
—A  bill  of  sale  is  not  in  accordance  with  the 
statutory  form,  and  is  therefore  void,  if  the 
address  and  description  of  the  grantee  be 
not  inserted  in  the  bill  of  sale,  and  it  makes 
no  difference  in  this  respect  that  the  grantee 
is  a  limited  company  registered  under  the 
Companies  Acts. 

Altree    v.  Altree.    [1898]    2    Q.    B.    267;    67 

[L.  J.  Q.  B.  882;  78  L.  T.  794;  5  Manson, 

235;  14  T.  L.  R.  460;  47  W.  R.  60— Div.  Ct. 

30.  "Stipulated  Times  or  Time  of  Pay- 
ment"— Covenant  to  Pay  "on  or  before"  a 
Certain  Date— Bills  of  Sale  Act,  1882  (45  & 
46  Vict.  c.  43),  s.  9.]— Action  to  set  aside  a 
bill  of  sale,  given  as  security  for  money  on 
the  ground  (inter  alia)  that  it  was  not  "in 
accordance  with "  the  form  given  in  the 
schedule  to  the  Bills  of  Sale  Act,  1882,  and 
was  therefore  void  under  sect.  9  of  the  Act. 
The  grantors  agreed  that  they  would  pay  to 
the  grantee  the  principal  sum  "on  or  before 
the  1st  day  of  November,  1899." 

Held— that  the  "  time  of  payment  "  in  the 
form  means  the  time  at  which  the  obligation 
of  the  grantor  to  pay  is  to  be  fixed;  that  in 
the  bill  in  question  the  time  was  fixed  and 
the  bill  of  sale  was  "  in  accordance  with " 
the  statutory  form. 

Decision   of   North,   J.    (16   T.    L.    R.   39). 
reversed. 
De    Braam    v.    Ford,     [1900]    1   Ch.   142;    69 

[L.  J.  Ch.  82;  81  L.  T.  568;  16  T.  L.  R.  69; 
7  Manson,  28 — C.  A. 

31.  Two  Grantors— Each  being  Separately 
Possessed  of  part  of  Goods— Departure  from 
Statutory  Form— Bills  of  Sale  Act  (1878) 
Amendment  Act,  1882  (45  &  46  Vict.  c.  43). 
s.  9,  iS'c/icf/i/ic.]— Husband  and  wife  by  bill 
of  sale  jointly  and  severally  assigned  to  a 
thii-d  person  all  and  singular  the  several 
chattels  and  things  specifically  described  in 
the  schedule  thereto  annexed,  by  way  of 
security,  for  payment  of  a  sum  of  money 
and  interest.  The  County  Court  judge 
found  that  none  of  the  chattels  named  were 
jointly  owned  by  the  two  grantors,  but  some 
of  them  belonged  to  the  husband  and  some 
to  the  wife.  There  was  no  evidence  of  any 
agreement  between  the  grantors  altering  the 
property  as  between  themselves  The 
schedule,  though  it  named  the  goods,  did  not 
distinguish  which  of  them  belonged  to  the 
husband  and  which  of  them  belonged  to  the 
wife. 

Held— that  the  result  was  that  the  bill  of 
sale  operated,  if  at  all,  as  two  separate 
grants  of  separate  portions  of  furniture, 
whifli    were    not   distinguished    as   belonging 


275 


BONDS. 


276 


statutory  "Soxm— Continued. 
to  either  of  the  grantors;  and  that  such  an 
arrangement  could  not  be  brought  into  the 
form  prescribed  by  the  Bills  of  Sale  Act 
(1878)  Amendment  Act,  1882,  and  was,  there- 
fore, void  under  sect.  9  of  that  Act. 

Decision  of  Divisional  Court  ([1901]  1 
Q.  B.  70;  70  L.  J.  Q.  B.  34;  49  W.  E.  127; 
83  L.  T.  712;  17  T.  L.  E.  72;  8  Manson,  31) 
affirmed. 

Sadnders   v.   White,    [1902]   1   K.   B.   472;   71 

[L.  J.  K.  B.  318;  50  W.  E.  325;  86  L.  T.  173; 

18  T.  L.  E.  280;  9  Manson,  113-C.  A. 


BIRTH,    PROOF    OF. 


Sec  EVIDENCK. 


BIRTHS,    DEATHS    &    MAR- 
RIAGES (Registration  of). 

&<^  Executors  and  Administrators; 
Husband  and  Wipe  ;  Infants  ; 
Mkdicine  and  Pharmacy. 


BISHOPS. 

See  Ecclesiastical  Law. 

BLACKMAIL. 

See  Criminal  Law  and  Procedure. 

BLASPHEMY. 

See  Criminal  Law  and  Procedure. 


BOARDING-HOUSES. 

See  Inns  and  Innkeepers  ; 
and  Tenant, 


BONDS. 

See  also  Bankruptcy  and  Insolvency, 
132  ;  Bills  of  Exchange,  30,  31  ; 
Executors. 

1.  Joint  and  Several  Bonds— Judgments 
Thereon— Release  of  one  Judgment  Debtor- 
Effect  o/.J— Co-debtors,  jointly  and  severally 


liable,  and  not  standing  in  the  relationship 
of  principal  and  surety,  are  each  liable  for 
the  whole  debt,  with  a  right  to  contribution 
to  the  extent  of  one-half  from  the  other. 

Therefore,  if  the  creditor  releases  one  co- 
debtor,  the  other  co-debtor  is  also  released  to 
the  extent  of  the  one-half,  but  his  own  half 
of  the  debt  remains  unsatisfied. 

In  be  Gervais'  Estate,  [1903]  1  Jr.  E.  172— 
[K.  B.  Div. 


BOOKS,   ENTRIES    IN. 

See    Bankers    and     Banking  ;    Dis- 
covery, etc.;  Evidence. 


BOROUGH    AUDITORS. 

Sec  Elections,  76,  77. 

BOROUGHS. 

See  Local  Government. 

BOTTOMRY. 

See  Shipping  and  Navigation. 


BOUGHT  AND  SOLD  NOTES. 

See  Stock  Exchange. 


BOUNDARIES  AND  FENCES. 

And  .see  Highways,  21—30,  32,  36,  37  ; 
Limitation  op  Actions,  34 ;  Mines 
AND  Minerals. 

1.  Hedge  and  Bitch— Ownership— Adjacent 
Lands— Fences—Soil  thrown  on  Land  of 
Owner  of  Ditch— Presumption— Rebuttal  by 
Acts  of  Ownership. 2— Lands  of  the  defen- 
dants abutted  upon  land  of  the  plaintiff  at 
two  places.  The  plaintiff  sued  the  defendants 
for  trespass  in  cutting  down  and  carrying  off 
trees  situated  in  the  two  fences,  which  were 
the  boundary  fences  between  the  lands  of 
the  plaintifi  and  lands  of  the  defendants. 
The  plaintiff  proved  no  act  of  ownership 
except  that  for  the  last  three  years  the 
gamekeeper  of  the  plaintiff  had  been  in  the 
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Boundaries  and  Fences — Continued. 
liabit  of  collecting  eggs  in  the  fences  as 
being  the  boundary  fences  of  the  estate. 
But  the  plaintiff  rested  his  case  on  the  fact 
that  in  both  cases  the  fences  in  question 
had  a  ditch  on  the  side  of  the  defendants. 
The  defendants  admitted  the  existence  of 
this  presumption,  but  they  relied  on  acts 
of  ownership,  such  as  repairing  the  fences, 
cutting  the  trees  in  the  fences,  which  acts 
were  known  only  to  the  plaintiff's  tenant 
and  not  to  the  plaintiff.  Two  old  maps 
showed  that  the  boundary  of  the  parish  ran 
along  the  edge  of  the  ditch.  An  estate  map 
of  the  year  186G  was  produced  by  the  de- 
fendants, which  coincided  with  the  presump- 
tion that  the  boundary  of  the  two  properties 
ran  along  the  edge  of  the  ditch. 

Held— that  the  evidence  of  acts  of  owner- 
ship on  the  part  of  the  defendants  was  of 
a  very  shadowy  and  neutral  character,  and 
not  sufficient  to  displace  the  presumption. 

Decision  of  Ridley,  J.  ((1901)  17  T.  L.  R. 
399),  reversed. 

Earl  of  Craven  v.  Pridmore  and  others,  (1902) 
[18  T.  L.  R.  282— C.  A. 

2.  Hedge  and  Ditch— Legal  Presumption 
as  to  Boundary— Rebutting  Evidence— Trim- 
ming Fence  and  Cleaning  Ditch  without 
Owner's  Knowledge.']— Where  there  is  a 
hedge  with  a  ditch,  the  legal  presumption 
that  the  boundary  is  marked  by  the  edge 
of  the  ditch  furthest  from  the  fence  cannot 
be  rebutted  by  evidence  that  a  tenant  of  the 
adjoining  land  has  trimmed  the  hedge  and 
cleaned  the  ditch  for  many  years,  unless 
such  acts  have  been  brought  to  the  notice 
of  the  presumptive  owner  or  his  agent. 

Craven  v.  Pridmore,  ((1902)  18  T.  L.  R.  282 
— C.  A.,  supra)  applied. 

Henniker  v.   Howard.    (1904)   90  L.   T.  157— 
[Div.  Ct. 

3.  Line  of  Trees  planted  by  adjoining 
Lessees  as  Boundary — Plans  and  Measiire- 
mcnts  in  Deeds  Inaccurate— Two  Hundred 
Feet  "or  thereby  "—Whether  Agreement  as 
to  Boundary  Binding  on  Purchaser.]— Two 
adjacent  plots  were  feued  to  different  per- 
sons :  they  were  described  in  the  deeds  by  a 
plan  and  by  measurements  qualified  by  the 
words  "or  thereby."  It  was  impossible  to 
define  the  boundary  from  these  plans  and 
measurements,  which  were  inaccurate,  and 
)jy  consent  of  the  superiors  the  feuars  agreed 
upon  a  line,  and  at  their  joint  cost  planted 
a  row  of  trees  along  it. 

Held— that  this  arrangement,  followed  by 
possession  in  accordance  with  it,  was  bind- 
ing on  a  purchaser  without  notice,  and  that 
the  trees  were  common  property. 
Hetiierinoton  v.  Galt,  (1905)  7  F.  70G— 
[Ct.  of  Sess. 

4.  Parrels — Boundaries  —  "Sea"  —  " Sea- 
bca(h."]~Qu(rre  whether  a  boundary  by  the 
"  sea-beach  "  is  the  same  thing  as  a  boun- 
dary by  the  "  sea." 


Musselburgh    Magistrates     v.     Musselburgh 

[Real    Estate    Co.    Ld.,    (1905)    7    F.    308— 

Ct.  of  Sess. 

5.  Railways  —  Fences  —  Duty  to  Fence 
Lands — Owner  or  Occupier  of  Adjoining 
Land — Licensee  of  Adjoining  Occupier — Rail- 
ways Clauses  Consolidation  Act,  1845  (8  &  9 
Vict.  c.  20),  s.  68.]— Cattle  of  the  tenant  of  a 
farm  near  a  railway  station  who  has  only  a 
licence  to  depasture  his  cattle  in  a  wood 
through  which  a  railway  goes,  cannot  be 
considered  to  be  the  cattle  of  either  the 
owner  or  the  occupier  of  the  adjoining  land 
within  the  meaning  of  sect.  68  of  the  Rail- 
ways Clauses  Consolidation  Act,  1845. 

LuscoMBE  V.  Great  Western  Railway,   [1899] 

[2  Q.  B.  313;  68  L.  J.  Q.  B.  711;  81  L.  T. 

183— Div.  Ct. 


BRANDY. 


Food  and  Drugs. 


BRAWLING. 


See  Cbiminal  Law 
Law. 


Ecclesiastical 


BREACH    OF    PROMISE    OF 

MARRIAGE. 

See  Conflict  of  Laws  ;  Husband  and 
Wife. 


BREACH    OF    THE    PEACE. 

.SVv  Criminal  Law  and  Procedure. 


BREAD 

S( 


Factories  and  Workshops;  Food 
and  Drugs. 


BRIBERY 

See 


Agency;      Criminal    Law    and 
Procedure  ;  Elections. 


BRIDGES. 

See  Highways,  Streets  and  Bridges. 


BRITISH    COLUMBIA. 

Sec  I)El'ENDKNCli:S  AND  CoLONII 
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BRITISH    SOUTH    AFRICA. 

See  Dependencies  and  Colonies. 


BROKERS. 


S<'e  Agency  ;   Sale  op  Goods  ;   Stock 
Exchange. 


BROTHELS. 

See  Criminal  Law  and  Trooeduhe. 


BUILDERS,  BUILDING  CON- 
TRACTS, ENGINEERS 
AND    ARCHITECTS. 


I.  Architects 279 

II.  BtriLDiNG  Contracts       .       .        .  282 

I.  ABCHITECTS. 

And  see  Arbitration,  45. 

1.  Authority— Building  Contract— Devia- 
tions from  Contract.}— A.  builder  contracted 
with  B.  to  use  cement  mortar  in  building 
the  walls  of  a  house  which  he  was  erecting 
for  B. 

Held— that  B.'s  architect  had  no  authority 
without  B.'s  consent  to  sanction  the  use  of 
milled  lime  instead  of  cement  mortar. 
Steel  v.  Young,  [1907]  S.  C.  360— Ct.  of  Sess. 

2.  Authority  —  Employment  of  Quantity 
Surveyor  —  Liability  of  Buihliny  Owner  to  I 
Surveyor's  Fees  for  Taking  out  Quantities—  \ 
Custom  of  Building  Trade— Unreasonable-' 
nt'5s.]— The  defendant,  desiring  to  build  cer- 
tain houses,  employed  an  architect  to  make 
out  plans.  The  architect  having  done  so, 
instructed  the  plaintiff,  a  quantity  surveyor, 
to  take  out  quantities,  and  when  these  were 
completed  the  architect  invited  tenders,  all 
of  which  exceeded  the  limits  of  the  defend- 
ant's proposed  expenditure.  No  tender  was 
accepted.  It  did  not  appear  that  the  de- 
fendant had  authorised  the  application  for 
tenders.  The  plaintiff  sued  for  the  amount 
of  his  charges  for  taking  out  the  quantities, 
and  relied  on  the  alleged  custom  in  the 
building  trade,  throwing  on  the  building 
owner  the  liability  for  the  surveyor's  fees 
where  no  tender  is  accepted,  or  for  other 
reasons  the  work  is  not  proceeded  with.  The 
jury  found  at  the  trial  that  the  employment 
of  the  surveyor  was  neither  within  the  scope 


of  the  architect's  authority  nor  sanctioned 
by  the  defendant;  and  that  there  is  no 
custom  authorising  such  employment  with- 
out the  consent  of  the  building  owner  : 


Held  (Sir  P.  O'Brien,  L.C.J. ,  dissenting)— 
that  the  defendant  was  entitled  to  judg- 
ment. Per  O'Brien  and  Gibson,  JJ.,  that 
the  custom  relied  on  was  not  one  of  which 
the  Court  must  take  notice ;  that  even  if 
the  alleged  custom  was  reasonable  (as  to 
which  qucere),  the  verdict  against  the 
custom  could  not  be  interfered  with.  Per 
Sir  P.  O'Brien,  L.C.J. ,  that  if  the  defendant 
impliedly  or  expressly  authorised  the  archi- 
tect to  invite  tenders,  she  thereby  impliedly 
authorised  the  employment  of  the  surveyor, 
and  that  accordingly  a  question  should  have 
been  left  to  the  jury,  whether  she  did  so 
authorise  the  architect,  and  that  therefore 
there  should  be  a  new  trial. 

Moon   V.    Whitney    Union    (  (1837)   3   Bing. 
N.  C.  814;  5    Scott,    1;  3    Hodges,  206)  con- 
sidered. 
Antisell  v.  Doyle,  [1899]  2  Ir.  R.  275— Q.  B. 

3.  Building  Contract  —  Architect's  Final 
Certificate — Whether  Conclusive  as  to  No 
Penalties  having  been  Incurred  for  Dclay.l 
—A  building  contract  contained  a  penalty 
clause  for  delay,  and  also  a  provision  that 
the  architect  might,  under  certain  circum- 
stances, extend  the  time  for  the  completion 
of  the  work:  no  express  power  to  deal  with 
the  question  of  penalties  was  given  to  him. 
The  architect  gave  the  following  final  certi- 
ficate :  "  We  hereby  certify  the  sum  of  .  .  . 
to  be  due  to  ...  in  settlement  of  contract 
for  erection  of  power  stations."  In  an  action 
by  the  building  owner  to  recover  penalties 
for  delay. 

Held— that,  as  the  contract  only  gave  the 
architect  power  to  deal  with  penalties  if 
circumstances  arose  justifying  an  extension, 
and  as  his  certificate  did  not  show  on  the 
face  of  it  circumstances  giving  him  such 
jurisdiction,  the  certificate  was  not  conclu- 
sive evidence  that  he  had  considered  and 
dealt  with  the  question;  and  that  therefore 
there  must  be  an  issue  of  fact  to  ascertain 
whether  he  had  done  so  or  not. 
British  Thomson  Houston  Co.,  Ltd.  v.  West 
[Bros.,  (1903)  19  T.  L.  R.  493— Phillimore,  J. 

4.  Building  Contract— Right  to  Withdraw 
Interim  Certificate.]— Semble,  an  engineer  or 
architect  who  has  once  signed  an  interim 
certificate  for  a  payment  to  a  contractor, 
cannot  afterwards  withdraw  it. 

Davey    v.   Gravesend  Corporation,     (1903)67 
[J.  P.  127— Lawrance,  J. 

5.  Negligence— Building  Contract— Archi- 
tect undertaking  Supervision  —  Defective 
Work— Liability  of  Architect.]— An  archi- 
tect who  undertakes  the  supervision  of  build- 
ing operations  is  liable  in  damages  to  his 
employer  for  defective  work  done  by  a  con- 
tractor, where  due  supervision  on  his  part 
would  have  detected  and  prevented  the 
defect. 

Jameson  v.  Simon,  [1899]  36  S.  L.  R.  883. 
6.  Negligence— Building     Contract— Certifi- 
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AichitectB— Continued. 

cate— Architect's  Position  as  Arbiti-ator.']  — 
The  defendant  employed  the  plaintiff  to  pre- 
pare plans  for  buildings  he  was  about  to 
erect,  and  to  superintend  and  measure  up 
the  work.  The  work  was  done  bj'  a  con- 
tractor. The  contract  between  the  defendant 
and  the  contractor  provided  (clause  20)  as 
follows  :  "  A  certificate  of  the  architect  .  .  . 
showing  the  final  balance  due  or  paj'able  to 
the  contractor  is  to  be  conclusive  evidence 
of  the  works  having  been  duly  completed, 
and  the  contractor  is  entitled  to  receive  pay- 
ment of  the  final  balance."  The  plaintiff  had 
incorrectly  measured  up  certain  of  the  mate- 
rials used,  the  result  of  which  was  that  the 
amount  of  the  certificate  was  larger  than  it 
ought  to  have  been.  The  plaintiff  brought 
an  action  against  the  defendant  for  commis- 
sion, and  the  defendant  counter-claimed  for 
damages  for  negligence  in  ascertaining  and 
certifying  the  amount  payable  by  the  de- 
fendant to  the  contractor. 

Held  (by  A.  L.  Smith,  M.K.,  and  Collins, 
L.J.,  Eomer,  L.J.,  dissenting) — that  in 
ascertaining  and  certifying  the  amount  pay- 
able by  the  defendant  to  the  contractor,  the 
plaintiff  was  in  the  position  of  an  arbitrator 
between  the  building  owner  and  the  con- 
Iractor,  and  consequently  the  building 
owner  could  not  sue  him  for  negligence,  and 
therefore  the  counter-claim  was  not  main- 
tainable. 

Judgments  of  Divisional  Court  ((1900),  IG 
T.  L.  R.  154,  180),  and  of  Mathew,  J.  {i7ifra), 
affirmed. 

Chambers    v.     Goldthorpe,    Eestell  v.    Nye, 

[1901J    1     K.    B.    624;    70   L.   J.    K.    B.  482; 

49  W.  R.  401;  84  L.  T.  444;  17  T.  L.  R.  304 

-C.    A. 

7.  Negligence— Building  Contract— Certifi- 
cate as  to  Work  Done.] — When  two  men 
employ  a  third  to  settle  a  dispute  they  are 
bound  by  what  he  decides.  The  parties  are 
supposed  to  have  satisfied  themselves  as  to 
the  third  person's  skill  and  care,  and  they 
are  not  allowed  to  say,  after  his  decision 
has  been  given,  that  he  has  acted  negligently 
or  with  want  of  skill. 
Eestell    r.    Nye,    (1900)    16    T.    L.    R.    154— 

[Mathew,  J. 
And  sec  No.  6,  supra. 

8.  Negligence  —  Measure  of  Damages  — 
Failure  to  Correctly  Measure  Site— Plans 
not  in  fact  Acquired— Charges  of  Quantity 
Surveyor.]— The  plaintiffs  authorised  the 
defendant  to  prepare  plans,  etc.,  and  to  em- 
ploy a  surveyor  to  take  out  quantities,  for 
a  building  on  a  certain  site.  lie  did  the 
work  and  was  paid  for  it,  and  plaintiffs  sold 
the  site  without  building  on  it.  Subse- 
quently it  was  discovered  that  he  had  never 
measured  the  site,  and  tluit  the  building 
planned  by  him  would  not  cover  the  whole 
site. 

Held— that  there  had  not  been  a  total 
tailure  of  consideration  entitling  the  plain- 


tiffs to  recover  back  the  defendant's  fee ;  and 
that,  so  far  as  the  plans  were  concerned,  the 
damages  were  only  nominal,  for  the  defen- 
dant would  be  bound  to  correct  them  for 
nothing;  but  that  the  plaintiffs  were  entitled 
to  the  JCiii  which  a  quantity  surveyor  would 
charge  for  adapting  the  bills  of  quantities 
to  the  new  plans. 

Columbus  Co.,  Ld.  v.  Clowes,  [1903]  1  K.  B. 

[244;  72  L.  J.  K.  B.  330;  51  W.  R.  366— 

Wright,  J. 

9.  Plans  and  Specifications — Property  in — 
Custom.]— An  architect  was  employed  by  the 
owner  of  certain  houses  to  design  and  carry 
out  the  conversion  of  the  houses  into  flats, 
and  he  was  to  receive  five  per  cent,  on  the 
contract  price  for  his  services.  The  archi- 
tect accordingly  prepared  plans  and  specifi- 
cations, and  superintended  (he  work  of  con- 
version. At  the  conclusion  of  the  work  the 
owner  paid  the  architect  his  fees,  and 
claimed  to  be  entitled  to  the  plans  and 
specifications.  At  the  trial  the  architect 
j  tendered  evidence  of  a  custom  in  the  pro- 
fession by  which,  in  the  circumstances  of  the 
case,  the  plans  and  specifications  were  the 
property  of  the  architect. 

Held— that  the  custom  was  unreasonable, 
and  that  the  evidence  was  not  admissible, 
and  that  the  plans  and  specifications  be- 
longed to  the  building  owner. 

Ebdy  V.  McGowan  ((1870)  2  Hudson  on 
Building  Contracts,  p.  7)  approved  and  fol- 
lowed. 

Gibbon  v.  Pease,  [1905]  1  K.  B.  810;  74  L.  J. 
[K.  B.  502;  69  J.  P.  209;  53  W.  R.  417;  92 
L.  T.  433;  21  T.  L.  R.  365;  3  L.  G.  R.  461— 

C.  A. 

II.  BUILDIKG  CONTRACTS. 

And    si-e     Arbitration,    45 ;     Bank- 
ruptcy, 22S,  229. 

10.  Abandonment — Quantum  meruit— Evi- 
dence of  new  contract.]— The  plaintiff  agreed 
to  erect  certain  buildings  on  the  defendant's 
land  for  a  lump  sum.  Before  he  had  finished 
the  buildings  he  abandoned  his  contract. 
The  defendant  thereupon  took  possession  of 
the  unfinished  buildings  and  completed  them. 
The  plaintiff  sued  on  a  quantum  jneruit. 

Held,  that  there  was  no  evidence  of  any 
new  contract  by  the  defendant  to  pay  for 
the  unfinished  buildings,  and  therefore  the 
plaintiff  could  not  recover  in  the  action. 

Munro  v.  Butt  (8  E.  &  B.  738)  followed. 
Sumpter  v.  Hedoes.  C.  A..  [1898]  1  Q.  B.  673; 

[67  L.  J.  Q.  B.  545;  78  L.  T.  378;  46  W.  R. 
454-C.    A. 

11.  Arbitration  Clause  in  Contract— Sub- 
contract —  Incorporation  of  Arbitration 
Clause— Construction.]— A  contractor  for 
certain  work  employed  a  sub-contractor  for 
part  of  it.  The  sulj-eontract  provided  that 
the  work  was  to  be  executed  according  to 
"  plans  and  specifications,"  which  included  a 
"  general  specification,"  forming  part  of  the 
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original    contract.     "  This   general   specifica- 
tion "     contained     an     arbitration     clause. 
Questions    having    arisen    between    the    con- 
tractor and  the  sub-contractor  : 

Held— that  the  arbitration  clause  did  not 
apply  to  disputes  which  only  concerned  them 
and  not  the  building  owners;  but  that  it 
applied  so  as  to  make  decisions  in  an  arbi- 
tration between  such  owners  and  the  con- 
tractor binding  upon  the  sub-contractor. 
Goodwins,  Jardine  &  Co.  v.  Brand  &  Son, 
[(1906)  7  F.  995-Ct.  of  Sess. 

12.  Building  Owner  to  have  Lien  on  Plant 
and  Materials  after  Notice—Seizure  of  Plant 
and  Materials  in  Execution — Subsequent 
Notice  by  Building  Owner— Rights  of 
Pa ?fies.]— Under  a  building  contract,  if  the 
contractor  failed  to   proceed   with   due  dili- 


bility  to  make  good  defects,  as  provided  by 
the  contract.  The  contract  further  provided 
that  in  case  any  dispute  or  difference  should 
arise  between  the  employer  or  the  architect, 
on  his  behalf,  and  the  contractor,  either 
during  the  progress  of  the  works  or  after 
the  determination  of  the  contract,  as  to  the 
construction  of  the  contract,  or  as  to  any 
matter  or  thing  arising  thereunder  (with 
certain  exceptions)  or  as  to  the  withholding 
by  the  architect  of  any  certificate,  then 
either  party  was  to  give  to  the  other  notice 
of  such  dispute  or  difference,  and  such  dis- 
pute or  difference  was  to  be  referred  to  arbi- 
tration, and  the  arbitrator  was  to  have 
power  to  open  up,  review,  and  revise  any 
certificate  (with  the  above  exceptions),  and 
to  determine  all  matters  in  dispute  sub- 
mitted to  him  in  the  same  manner  as  if  no 
such  certificate  had  been  given.  The  archi- 
tect gave  certificates  for  sums  due  under  the 
gence,  the  ow^ner  might  give  him  notice  to  contract,  and  the  builder  brought  an  action 
do  so.  After  receipt  of  such  a  notice  the  i  against  the  building  owner  to  recover  those 
contractor  was  not  to  remove  any  plant  or  sums.  The  building  owner  counter-claimed 
materials,  and  the  owner  was  to  have  a  lien  '  for  damages  for  breach  of  contract  in  supply- 
on  them  from  the  date  of  the  notice.  If  [  ing  improper  work  and  materials, 
the  contractor  still  failed  to  proceed  the  HELD-that  in  view  of  the  arbitration 
owner  might  enter  and  complete  the  work,  clause  the  certificate  of  the  architect  was 
having  a  lien  upon  the  plant  until  comple-    uot  conclusive  as  to  the  work  and  materials 


tion,  and  the  materials  becoming  his  pro- 
perty absolutely. 

Execution  under  a  judgment  against  the 
contractor  was  levied  upon  the  plant  and 
materials,  and  the  owner  thereupon  gave 
him  notice  to  proceed. 

Held— that,  as  the  sheriff  had  seized  the 
plant  before  the  notice  was  given,  the  claim 
of  the  execution  creditor  took  priority  over 
the  owner's  lien;  but  that,  as  the  unused 
materials  had  in  fact  been  already  paid  for 
by  the  building  owner,  they  were  his  pro- 
perty. 

Byford  v.  Russell;  Morris,  Claimant,  [1907] 

[2  K.  B.  522;  76  L.  J.  K.  B.  744;  97  L.  T. 

104-Div.  Ct. 

13.  Construction— Defective    Work— Certifi- 
cate   of    Arcltitect-Conclusivcncss— Arbitra- 
tion Clause.]— By  a  contract  the  contractor 
agreed   to  execute  certain  works  in   accord- 
ance with  certain  plans  and  specifications  to 
the     satisfaction    of    the    building    owner's 
architect.    The  architect  had  power  to  order  ' 
from   time   to   time   during   the   progress   of 
the    works,    the    removal    of    any    materials 
which,   in  his  opinion,   were  not  in  accord- 
ance with  the  contract,  and  the  substitution 
of   proper   materials   therefor,    and   any   de-  j 
fects  or  faults  which   might  appear   within  ' 
twelve    months   from    the   execution    of    the  | 
works,  arising,  in  the  opinion  of  the  archi-  i 
tect,    from    the    materials    or    workmanship 
not   in   accordance    with   the   contract,   were  I 
upon  the  directions   of   the   arcliitect   to   be  ' 
made  good.     The  contractor  was  to  be  paid 
upon  the  certificates  of  the  architect  as  the 
works  progressed,  but  no  certificate  was  to 
be  considered  conclusive  evidence  as  to  the 
BufBciency   of   any   works   or    materials,    nor 
was  it  to  lelieve  the  contractor  from  lia- 


and   that,   therefore,   the   counter-claim   was 
maintainable. 

Decision  of  Farwell,  J.    ([1904]  2  Ch.  261; 
73  L.  J.  Ch.  712;  52  W.  E.  587;  90  L.  T.  772; 
20  T.  L.  R.  576),  reversed. 
Robins   v.  Goddard,   [1905]   1   K.   B.   294;    74 

[L.  J.  K.  B.  167;  92  L.  T.  10;  21  T.  L.  R. 
120-C.  A. 

14.  Construction  —  Delay  on  part  of 
Specialists  —  Action  by  Builder  against 
Building  Owner  in  respect  of  Damage  from 
Delay.]— By  a  contract  made  between 
builders  and  building  owners  the  builders 
undertook  to  erect  and  complete  the 
"  works  "  of  a  hospital,  including  chimney- 
stacks  and  heating  apparatus,  in  two  years 
for  ^6210,688,  with  penalties  for  delay.  The 
chimney-stacks  and  heating  apparatus  were 
to  be  provided  by  specialists  or  sub-con- 
tractors. The  building  owners  reserved  to 
themselves  the  option  to  employ  these 
specialists.  Certain  specialists  for  the  work 
of  the  chimney-stacks  and  heating  apparatus 
were  appointed  by  the  architect  under  the 
contract,  and  he  made  terms  with  them  as 
to  the  works  they  were  to  execute  and  the 
prices  they  were  to  charge.  These  prices 
were  subsequently  paid  by  the  builders  out 
of  the  whole  sum  paid  to  them  under  the 
contract.  The  architect  sent  the  builders 
orders  to  give  to  the  specialists,  and  the 
builders  made  no  objection,  and  gave  them 
to  the  specialists.  In  the  execution  of  these 
works  there  Avas  delay  on  the  part  of  the 
specialists  whereby,  as  the  builders  alleged, 
they  suffered  damage. 

HELD-that  the  builders  and  not  the  build- 
ing owners  contracted  with  the  specialists. 
There  was  nothing  in  the  contract  inconsis- 
tent with  such  subcontracts.    The  build^i-i, 


285 


BUILDERS,    BUILDING    CONTRACTS,   ETC. 


286 


Bailding  Contracts — Continued.  [ 

therefore,  had  no  right  of  action  against 
the  building  owners  for  the  delay  of  the 
specialists. 

Leslie  v.  Metropolitan  Asylums  Board,  (1896) 
[(1904)  C8  J.  P.  8G;  1  L.  G.  R.  862  (n)— C.  A. 

15.  Construction  —  Delay  on  part  of 
Specialists— Damage  Resulting  to  Builder- 
Action  by  Builder  against  Building  Owners 
—Rights  of  Parties.]— By  a  contract  in 
writing  with  specification  annexed,  made  be- 
tween a  builder  and  building  owners,  the 
iDuilder  undertook  to  do  the  whole  of  certain 
work  for  a  certain  sum;  but  part  of  the 
work  was  to  be  sub-contracted.  The 
specialists  or  sub-contractors  were  appointed 
by  the  building  owners,  but  they  were  to 
be  paid  by  the  builder  out  of  the  contract 
price.  The  builder  undertook  to  finish  the 
work  by  a  certain  date,  unless  the  works 
were  hindered  by  (inter  alia)  delay  on  the 
part  of  the  engineers  or  other  specialists. 
The  builder  was  not  to  be  liable  for  any 
defects  in  works  provided  by  the  specialists, 
unless  by  reason  of  contributory  negligence 
on  his  part  or  his  having  paid  any  final 
balance  to  the  specialists  without  first  hav- 
ing the  architects'  written  authority  to  do 
so.  In  the  course  cf  the  work  there  vas 
delay  on  the  part  of  the  specialists  whereby 
the  builder  suffered  damage.  The  builder 
brought  an  action  for  breach  of  contract 
against  the  building  owners,  alleging  that 
under  the  contract  and  specification  there 
was  an  implied  promise  on  the  part  of  the 
building  owners  that  the  delivery  and  fix- 
ing of  the  specialists'  work  should  not  be 
unreasonably  delayed  or  that  the  delivery 
and  fixing  should  be  done  at  such  reasonable 
times  as  to  enable  the  builder  to  complete 
his  work  within  the  time  fixed  by  the  con- 
tract or  within  a  reasonable  time  there- 
after, and  that  the  building  owners  had 
broken  one  or  both  of  these  implied 
promises. 

Held— that  on  the  proper  construction  of 
the  contract  and  specification,  there  were  no 
such  implied  promise  or  promises,  and  that 
there  was  no  breach  of  contract  on  the  part 
of  the  building  owners,  affording  the  builder 
a  right  to  damages. 

Leslie  <(■  Co.,  Ld.  v.  Metropolitan  Asylums 
Board  (supra)  followed. 

Mitchell  v.  Guildford  Union,  (1904)  G8  J.  P. 
[84;  1  L.  G.  E.  857— Phillimore,  J. 

16.  Construction  —  Whether  Arbitration 
Clause  applied  to  all  Provisions  of  Contract 
—  Reasonableness  —  Injunction  Restraining 
Owners  from  Re-entering  on  >Forfcs.]— Al- 
though, if  the  terms  of  a  contract  are  clear 
and  unambiguous,  the  Court  is  bound  to 
give  effect  to  them  without  stopping  to  con- 
sider how  far  they  may  be  reasonable  or  not, 
yet,  where  the  language  will  admit  it,  it 
should  be  presumed  that  the  parties  meant 
only  what  was  reasonable. 

An  engineering  contract  contained  a  num- 


ber of  general  conditions,  of  -which  No.  2 
provided  for  the  completion  of  the  "  whole 
works  in  a  thoroughly  sound  and  workman- 
like manner,"  to  the  entire  satisfaction  of 
I  he  engineer  of  the  defendant  council,  and 
also  provided  for  arbitration  in  the  event  of 
any  difficulty  or  dispute  arising  between 
the  contractor  and  the  engineer  as  to  the 
mode  of  carrying  out  the  work,  &c.  The 
other  conditions  dealt  Avitli  materials,  imple- 
ments, ability  of  foreman,  deviation  from 
plans,  &c.,  and  No.  10  gave  the  engineer 
power  to  dismiss  the  contractor  "  if  in  the 
judgment  of  the  engineer  isufficient  dispatch 
is  not  used." 

Held— that  the  Arbitration  Clause  applied 
to  all  cases  where  the  engineer  had  to  exer- 
cise "judgment,"  as  to  materials,  imple- 
ments, delay,  &c. ;  for,  if  it  applied  to  none 
of  them,  there  was  virtually  nothing  left  to 
which  it  could  apply. 

By  direction  of  the  Council  the  engineer 
purported  to  dismiss  the  contractor  for 
"  want  of  dispatch." 

Held— that  an  injunction  ought  to  be 
granted  to  preserve  the  status  quo  until  an 
award  could  be  made  as  to  the  correctness 
of  the  engineer's  decision.  The  words  of 
condition  No.  10  implied  a  negative  agree- 
ment by  the  Council  not  to  dismiss  and  re- 
enter, until  their  right  to  do  so  had  been 
determined,  and  therefore  an  injunction 
might  be  granted. 
Foster     and     Dicksee     v.     Corporation     of 

[Hastings.  (1903)  87  L.  T.  736;  19  T.  L.  K. 
204-rarwell,   J. 

17.  Delay— Building  Owners  Entering  upon 
Works— Delay  in  Fact  Caused  by  Owners— 
llights  of  Contractor.']— The  appellants  had 
guaranteed  the  due  performance  by  a  con- 
tractor of  building  works  which  he  had  un- 
dertaken to  execute  for  a  corporation.  Upon 
the  contractor's  default  they  employed  the 
respondent  to  complete  the  works  on  the 
terms  of  the  original  contract;  but  they 
allowed  the  corporation  to  supervise  the 
work  and  to  make  all  arrangements.     Subse- 

iuently  the  corporation  seized  the  works  on 
Mie  ground  that  the  respondent  was  in  de- 
fault. 

A  jury  found  that  the  delay  was  really 
attributable  to  the  acts  of  the  corporation, 
ind  that  their  re-entry  and  seizure  were  not 
justifiable. 

Held— that  the  appellants  having  consti- 
tuted the  corporation  their  agents  must  be 
regarded  as  having  improperly  seized  the 
works;  and  that  the  respondent  was  entitled 
to  treat  the  contract  at  an  end,  and  sue  on 
I  quantum  meruit. 
LoDDER  17.  Slowey,  [1904]  A.  C.  442;  73  L.  J. 

[P.  C.  82;  91  L.  T.  211;  20  T.  L.  R.  597;  53 
W.  R.  131-P.  C. 

18.  Dclay—Penaltics—Undue  Interference 
1)11  Building  Owner— Exclusive  Jurisdiction 
)'f  Building  Owner.]— By  clause  16  of  a 
building  contract  the   contractors   were   to 
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complete  the  whole  of  the  works  •within  a 
certain  time  unless  the  works  were  delayed 
by  specified  matters  "  or  other  causes  beyond 
the  contractors'  control,  satisfactory  proof 
of  all  of  which  must  at  the  time  of  occur- 
rence be  at  once  afforded  to  the  board  of 
directors  of  the  employers,  who  shall  adju- 
dicate thereon  and  make  due  allowance 
therefor  if  necessary,  and  their  decision 
shall  be  final." 

Held— that  the  exclusive  jurisdiction  of 
the  directors  under  clause  16  did  not  extend 
to  delay  caused  by  undue  interference  by 
the  building  owners  or  their  architect  with 
the  conduct  of  the  works  and  by  default  in 
not  giving  possession  of  premises  on  which 
work  was  to  be  done,  and  in  not  providing 
plans  and  drawings  in  due  time;  and  that 
the  plaintiffs  were,  therefore,  relieved  from 
their  liability  for  penalties  under  the  con- 
tract for  delay. 
Weixs     v.     Army     and     Navy     Co-operative 

[Society,  Ld.,  (1902)  86  L.  T.  764-Wright,  J. 

19.  Failure  to  Perforin  —  "  Penalty  "  — 
Liquidated  Damages.]- By  a  contract  for  the 
supply  of  an  electric  lighting  installation  to 
a  theatre  the  whole  of  the  work,  except  the 
plant,  was  to  be  completed  by  a  certain  day 
subject  to  a  "penalty"  of  i615  a  day,  and 
the  plant  was  to  be  completed  by  a  later 
day  subject  to  a  "penalty"  of  £3  a  day 
for  every  day  the  work  remained  unfinished. 
The  contract  also  gave  the  engineers  power, 
if  necessary,  to  employ  other  contractors  to 
complete  the  work,  and  provided  that  the 
defaulting  contractor  should  be  liable  for 
loss  so  incurred,  without  prejudice  to  his 
obligation  to  pay  the  penalties  incurred  by 
him  under  the  contract. 

Held — that  whilst  the  presumption  was  in 
favour  of  the  word  "  penalty  "  meaning  that 
which  it  prima  facie  bore,  yet  the  real  in- 
tention as  gathered  from  the  contract  was 
that  the  amounts  specified  should  be  treated 
as  liquidated  damages. 

In  re  White  and  Arthur,  (1901)  84  L.  T.  594; 
[17  T.  L.  E.  4G1-Div.  Ct. 

20.  Fraudulent  Bcpresentations  —  Repre- 
sentations not  Intended  to  be  Solely  Acted 
Upon— Provision  as  to  Verification  by  Con- 
tractor of  Matters  which  could  Influence 
Tender.'\— In  a  contract  to  execute  certain 
eewage  works  the  plaintiffs  covenanted  to  do 
the  works  described  in  the  drawings  and 
specifications  according  to  the  drawings, 
specifications,  &c.,  and  the  defendants  cove- 
nanted to  pay  for  the  works  on  the  receipt 
of  the  certificate  in  writing  of  their  engi- 
neer, as  provided  by  the  conditions.  The 
specification  provided,  inter  alia,  that  the 
plaintiffs  must  verify  all  representations, 
and  not  rely  upon  their  accuracy.  On  com- 
pletion the  plaintiffs  claimed  ^36,574  from 
the  defendants  on  the  grounds— first,  that 
the    plans    s)iowed    a    certain    existing   wall 


extending  nine  feet  below  the  Ordnance 
datum  line  which  could  be  utilised  for  the 
purposes  of  the  works;  that  this  wall  did 
not  exist,  and  that  consequently  the  plans 
for  the  works  had  been  altered,  and  the 
plaintiffs,  at  the  direction  of  the  engineer, 
had  completed  the  works  at  this  extra  cost. 
Secondly,  that  the  defendants  had  fraudu- 
lently misrepresented  the  structure  and 
existence  of  this  wall,  and  had  thereby  in- 
duced the  plaintiffs  to  enter  into  the  con- 
tract to  their  detriment.  The  defendants 
relied  on  the  absence  of  a  certificate  from 
their  engineer  and  on  the  conditions  of  the 
specification,  and  they  denied  the  making 
of  any  representation  and  any  fraud. 

Held— that  the  specification  only  protected 
the  defendants  in  respect  of  honest  mistakes 
by  themselves  or  their  agents. 

Cornfoot  v.  Fowke  (6  L.  J.  Ex.  297;  6  M.  & 
W.  358)  explained. 

Decision  of  C.  A.  ([1907]  2  I.  E.  82) 
reversed. 

Pearson  v.  Dublin  Corporation,  [1907]  A.  C. 
[357;  [1907]  2  I.  E.  537-H.  L.  (E.). 

21.  Payment  by  Instalments  on  Engineer's 
Certificate— Specified  Firms  to  supply  Machi- 
nery—Power  for  Engineer,  on  Contractor 
unduly  delaying  Payment  for  Machinery,  to 
order  direct  Payment  to  Firms— Receiving 
Order  against  Contractor— Subsequent  Order 
by  Engineer  for  direct  Payment  to  Firms- 
Title  of  Trustee— Secured  Creditors— Bank- 
ruptcy Act,  1883  (46  &  47  Vict.  c.  52),  s.  168.] 
—A.  agreed  with  a  local  authority  to  con- 
struct sewage  works  at  a  price  to  be  paid 
by  monthly  instalments,  less  10  per  cent.,  on 
the  certificate  of  the  engineer  of  the  local 
authority;  the  10  per  cent,  to  be  retained 
and  paid  six  months  after  completion.  The 
contract  provided  that  certain  machinery 
was  to  be  supplied  to  A.  by  specified  firms, 
and  that  (clause  54),  "  If  the  engineer  shall 
have  reasonable  causa  to  believe  that  the 
contractor  is  unduly  delaying  proper  pay- 
ment to  the  firms  supplying  the  machinery, 
he  shall  have  power,  if  he  thinks  fit,  to  order 
direct  payment  to  them." 

In  October,  1904,  A.  was  adjudicated  bank- 
rupt on  his  own  petition.  At  this  date  the 
contract  was  substantially  completed,  and 
there  was  then  due  under  it  the  sum  of 
=ei,574  15s.  lOd.  only,  of  which  ^1,349  17s.  8d. 
was  retention  money,  and  ,£244  18s.  2d.  was 
a  sum  payable  on  the  engineer's  next  certi- 
ficate, and  these  two  sums  were  claimed  by 
the  trustee  in  bankruptcy.  At  the  same 
date  A.  owed  ^836  8s.  9d.  in  various  amounts 
to  the  specified  firms  for  machinery  supplied 
to  him  for  the  works ;  and  subsequently,  in 
i;;»05,  the  engineer  made  two  orders  under 
clause  54  directing  payment  of  the  ,£836 
8s.  9d.  out  of  the  ^61,574  15s.  lOd.  to  the  firms 
in  settlement  of  their  accounts. 

Held— that  A.  by  presenting  his  own  peti- 
tion in  bankruptcy  "  unduly  delayed  proper 

I  payment "    to    the    machinery    firms    within 

I  Ihe  meaning  of  clause  54. 

I     Held  also— that    the    power   conferred  by 
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that  clause  on  the  engineer  was  not  annulled 
or  revoked  by  A/s  bankruptcy;  and  that  the 
firms  by  virtue  of  the  two  orders  of  the 
engineer  were  entitled  to  be  paid  the  ^6830 
8s.  9d.  out  of  the  <£1,574  15s.  lOd.  in  priority 
to  the  claim  of  the  trustee. 
In  re  Wilkinson,  Ex  parte  Fowler,  [1905]  2 
[K.  B.  713;  74  L.  J.  K.  B.  969;  54  W.  R. 
157;  12  Manson,  377— Bigham,  J. 

22.  Plant  and  Materials  on  the  Premises 
—Building  Owner's  Property— Temporary 
Dam.] — The  common  clause  in  a  building 
contract  as  to  all  plant  and  materials 
brought  on  to  the  works  becoming  the  build- 
ing owner's  property  is  inserted  with  two 
objects;  partly,  to  enable  the  contract  to  be 
performed  by  another  contractor,  if  the  first 
fails,  but  also  as  a  security  for  due  per- 
formance. Therefore,  the  building  owner 
may  retain  such  plant,  &c.,  as  against  the 
defaulting  contractor,  or  the  holder  of  a 
bill  of  sale,  even  though  no  one  else  is  in 
fact  employed  to  complete  the  work. 

The  materials  of  a  temporary  dam  are 
within  the  words  "  plant  and  materials." 

Sumpter  v.  Hedges  ([1898]  1  Q.  B.  673;  67 
L.  J.  Q.  B.  545;  46  W.  R.  454;  78  L.  T.  378— 
C.  A.,  No.  10,  supra),  and  In  re  Parncll,  Ex 
parte  Barrell  ((1875)  L.  R.  10  Ch.  512;  44 
L.  J.  Bkcy.  138;  33  L.  T.  115)  applied. 
Hart  v.  Porthgain  Harbour  Co.,  Ld.,  [1903] 
[1  Ch.  690;  72  L.  J.  Ch.  426;  51  W.  R. 
461;  88  L.  T.  341— Farwell,  J. 

23.  Possessioti  of  Site — Implied  Term  as  to 
Giving — Waiver.'\ — A  builder  contracted  to 
pull  down  fifteen  old  houses  and  erect  twelve 
new  buildings  on  the  site,  the  work  to  be 
completed  within  six  months  of  the  date  of 
the  contract.  He  consented  to  a  delay  of 
two  weeks  from  the  date  of  the  contract  in 
obtaining  possession  of  the  site.  The  build- 
ing owner  did  not  give  possession  at  the 
expiration  of  that  period,  but  subsequently 
gave  it  in  parts,  the  last  portion  not  being 
handed  over  until  five  months  from  the  date 
of  the  contract. 

Held— that  a  term  must  be  implied  in  the 
contract  that  possession  of  the  whole  site 
should  be  given  forthwith,  but  this  being 
waived  by  the  consent  of  the  builder  to  a 
fortnight's  delay,  it  was  altered  to  a  reason- 
able time;  that  possession  was  not  given 
within  a  reasonable  time,  and  that  the 
builder  was  entitled  to  recover  damages  for 
loss  sustained  in  consequence  of  the  breach. 
Freeman  &  Son  v.  IIknsler,  (1900)  64  J.  P.  260 

[-C.  A. 

24.  Priee  of  Work  to  he  Fixed  by  Certifi- 
cate of  Local  Authority's  Engineer — Death 
of  the  Engineer — Powers  and  Position  of  his 
Successor — Oral  Variation  of  Contract 
under  Seal.}— A.  contract  to  do  work  for  a 
local  authority  stipulated  that  payment  for 
work  done  should  only  be  made  on  the  pio- 
duction  of  a  certificate  from  the  engineer 
B.D. — VOL.  I. 


appointed  under  the  contract,  who  was  to 
fix  the  price  of  all  extra  work  done  under 
the  contract  but  not  included  in  the  specifi- 
cation. The  engineer  under  the  contract 
was  "  J.  M.,  of  the  firm  of  J.  M.  &  Sons,  or 
other  the  engineers  of  the  corporation." 
While  extra  work  was  being  done,  but  before 
a  price  had  been  agreed  upon,  the  engineer 
named  in  the  contract  died,  and  a  member 
of  his  firm  was  appointed  to  carry  out  his 
duties  under  the  contract.  The  contractor 
contendea  that  the  engineer  so  appointed 
had  no  jurisdiction  to  fix  the  price  of  the 
extra  work.  He  also  alleged  that  the  condi- 
tion in  the  contract  as  to  engineers'  certi- 
ficates had  been  waived  by  the  defendants 
by  an  oral  agreement  with  himself. 

Held  (1)— that  such  an  oral  variation  of  a 
contract  under  seal  would  be  bad.  Any 
variation  of  such  a  contract  must  itself  be 
under  seal. 

Held  (2)— that  the  duly  appointed  suc- 
cessor to  the  engineer  named  in  the  contract 
had  jurisdiction  to  determine  the  price  to 
be  paid  for  work  which  was  begun  before 
his  appointment. 

Kellett  v.  Stockport  Corporation,   (1906)  70 
[J.  P.  154r-Walton,  J. 

25.  Special  Goods  Ordered  Payable  by 
Builder  or  Building  Owner  as  Architect 
Certifies— Liability  of  Building  Owner.]— 
The  defendant  entered  into  a  contract  with 
a  builder,  by  which  the  latter  agreed  to 
build  a  house  for  him  under  the  super- 
vision of  an  architect.  The  contract  pro- 
vided that  the  provisional  sums  for  goods 
to  be  ordered  from  special  artists  or  trades- 
men should,  as  the  architect  should  certify, 
be  payable  by  the  builder  or  the  building 
owner.  Special  goods  according  to  a  par- 
ticular design  were  ordered  by  the  builder 
from  the  plaintiff,  who  was  a  metal  worker, 
and  the  architect  certified  the  sum  for  these 
goods  as  due  from  the  defendant  to  the 
plaintiff,  deducting  the  amount  from  the 
certificate  to  the  builder. 

Held— that  the  architect  had  authority  to 
determine  who  was  to  pay  as  well  as  to 
whom  payment  should  be  made;  that  the 
initial  liability  of  the  defendant— the  build- 
ing owner— in  respect  of  this  class  of  work 
was  established;  and  that  all  the  parties 
dealt  upon  that  footing. 

Decision  of  Kennedy,  J.  (  (1901)  17  T.  L.  R. 
83),  affirmed. 
Hobbs  v.  Turner,  (1902)  18  T.  L.  K.  235-C.  A. 

26.  Wrongful  Cancellation  —  Dissatisfac- 
tion with  Progress  of  Work— Conduct  Pre- 
venting  Contractor  from  proceeding  with 
Work— Construction  of  Contract.]— Where, 
in  answer  to  a  claim  by  a  contractor,  the 
building  owner  pleads  that  he  determined 
tlie  contract,  as  he  was  entitled  to  do,  on 
account  of  the  contractor's  slow  progress, 
it  is  a  good  replication  on  the  part  of  the 
contractor  tiiat  the  delay  was  caused  by  the 
owner's  own  default  in  fulfilling  his  part 
of  the  contract. 

10 
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Held,  however,  upon  tlie  evidence— that 
the  allegations  necessary  to  support  such  a 
replication  had  not  been  proved. 

Decisions  of  Supreme  Court  of  New  South 
Wales  (21  N.  S.  W.  L.  R.  263;  2  S.  R.  391) 
affirmed. 

Moet's   Dock   and   Engineering    Co.,    Ld.    v. 
[Wadey,  (1905)  22  T.  L.  R.  61-P.  C. 

27.  Power  to  re-enter  and  take  Possession 
of  Plant— Breach  oj  Agreement— Damages.'] 
—By  a  building  agreement  dated  the  10th 
June,  1896,  the  defendant  agreed  with  the 
plaintiff  to  pull  down  and  re-erect  Holloway's 
Hotel,  Dover-street,  in  carcase  before  the 
25th  Dec,  1896,  and  thereupon  to  take  a 
lease  of  it  from  the  plaintiff  for  eighty  years 
from  the  24th  June,  1896,  at  a  peppercorn 
rent  for  the  first  year,  and  at  a  rent  of 
1,1U0L  for  the  second  and  every  subsequent 
year  of  the  term.  The  defendant  undertook 
to  finish  his  part  of  the  agreement  by  the 
25th  Dec,  1896. 

By  clause  (2)  of  the  agreement  "  on  de- 
fault by  the  lessee  of  the  stipulation  con- 
tained in  this  clause"  {i.e.  to  complete 
within  the  time  allowed)  "  he  shall  forfeit  all 
benefit  under  this  agreement  which  shall 
thereupon  cease  and  be  determined,  and  all 
the  materials  and  buildings  on  the  said  pre- 
mises shall  be  forfeited  to  and  become  the 
absolute  property  of  the  lessor." 

And  by  clause  (11)  :  "  If  the  new  build- 
ings shall  not  be  erected  or  completed  with- 
in the  time  and  in  the  manner  aforesaid 
before  the  25th  Dec,  1896,  or  if  the  lessee 
shall  fail  to  observe  or  perform  any  of  the 
stipulations  herein  and  in  the  said  form  of 
lease  contained  or  on  his  part  to  be  observed 
and  performed,  or  if  he  shall  not  proceed 
with  the  works  with  proper  diligence,  then 
and  in  any  of  the  said  cases  the  lessor  shall 
be  entitled  to  re-enter  upon  and  to  take 
immediate  possession  of  the  said  piece  of 
land  and  premises  with  all  buildings,  erec- 
tions, plant,  and  materials  thereon  without 
making  to  the  lessee  any  allowance  or  com- 
pensation in  respect  thereof,  and  without 
any  process  at  law  or  any  notice  to  the  lessee 
or  any  other  person  or  persons  to  quit  the 
said  premises  or  to  determine  the  holding 
thereof." 

The  defendant  went  into  possession  on  the 
10th  June,  1896,  but  beyond  pulling  down 
about  200L  worth  of  materials  did  nothing, 
and  on  the  19th  Jan.,  1897,  the  plaintiff  re- 
entered. 

The  defendant  contended  that  the  effect  of 
these  two  clauses  was  to  limit  the  plaintiff 
to  such  compensation  as  he  could  get  by  re- 
entry and  taking  possession  of  the  materials 
on  the  premises,  and  that  he  could  recover 
no  damages.  The  plaintiff  on  re-entry  could 
only  relet  from  June,  1899,  at  .£900  a  year 
rent. 

Held— that  in  addition  to  the  re-entry,  the 
plaintiff  could  recover  as  damages  the  loss 
of  two  years'  rent  at  I.IOOL,  and  the  loss  of 


200L  a  year  at  twenty-five  years'  purchase, 
viz.,  5,0001.,  in  all  7,2001. 
Marshall  v.  Mackintosh,  (1898)  78  L.  T.  750; 
[14  T.  L.  R.  458;  46  W.  R.  580-Kennedy,  J. 

28.  Tender  of  Lump  Sum  upon  Plans  and 
Specification  with  Bill  of  Quantities 
Scheduled— Schedule  of  Prices— Quantities 
too  Small — More  Labour  and  Work  Required 
—General  Usage  in  Building  Trade  Contra- 
dicting Contract— Bill  of  Quantities  not  a 
Warranty  but  merely  an  Estimate.]— A  bill 
of  quantities,  though  scheduled  to  a  contract, 
only  constitutes  a  representation,  a  sugges- 
tion or  an  estimate,  and  does  not  amount 
to  a  warranty. 

An  architect,  on  behalf  of  building  owners 
—the  defendants— invited  tenders  for  the 
erection  of  a  building  upon  plans  and  a 
specification  and  certain  conditions  of  con- 
tract, and  a  bill  of  quantities  scheduled  to 
the  specification.  Builders— the  plaintiffs- 
sent  in  a  tender  for  the  work,  together  with 
a  schedule  of  prices  for  the  purpose  of  deter- 
mining the  amount  to  be  paid  or  allowed  in 
respect  of  any  alterations  or  deviations  from 
the  original  plans,  and  their  tender  was  ac- 
cepted. A  contract  was  entered  into  be- 
tween the  plaintiffs  and  the  defendants, 
which  referred  to  the  schedule  of  prices  as 
the  prices  upon  which  the  contract  was 
based,  for  the  execution  of  the  works  in  ac- 
cordance with  the  plans  and  specifications 
for  a  lump  sum,  the  bill  of  quantities  not 
being  mentioned  in  the  contract,  but  it  was 
set  out  on  the  back  of  the  specification.  It 
turned  out  that  the  quantities  were  too 
small,  and  that  to  do  the  work  described  in 
the  contract  required  more  labour  and 
materials  than  appeared  by  the  bill  of  quan- 
tities. The  arbitrator  found  that  there  was 
a  general  usage  in  the  building  trade  that 
where  tenders  were  invited  for  the  erection 
of  works  in  accordance  with  plans,  and  a  bill 
of  quantities  was  furnished,  a  person  making 
a  tender  was  not  expected  to  verify  the 
quantities  himself,  but  was  expected  and 
intended  to  assume  the  correctness  of  the 
quantities  and  to  tender  upon  that  assump- 
tion, and  that  if  such  quantities  in  the  event 
proved  to  be  greater  or  less  than  the  actual 
quantities,  the  price  was  to  be  reduced  or 
increased  by  an  amount  ascertained  and  de- 
termined by  the  scale  of  prices  given  in  the 
tender  as  the  scale  by  which  payments  for 
extras  were  to  be  determined. 

Held— that  it  was  a  well-ascertained  prac- 
tice that  the  bill  of  quantities,  whether  it 
formed  part  of  the  specification  or  was  a 
separate  document,  was  not  intended  to  be 
a  representation  in  the  sense  of  a  warranty 
—it  was  an  estimate  which  the  builder  might 
act  on  as  an  honest  estimate  made  by  a 
qualified  person,  but  it  was  not  a  warranty; 
that  the  contract  was  for  a  lump  sum— as 
the  builder  chose  to  rely  on  the  architect's 
estimate  he  must  abide  by  it;  that  the 
custom  found  by  the  arbitrator  contradicted 
the  contract,  and  was  one  which  could  not 
be    maintained;    that    In    ascertaining    the 
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Building  CoutTa.ctB—C'o)Uinued.  became  entitled  to  recover  certain  amounts 

amount  to  be  paid  by  the  defendants— the  I  "mentioned  in  the  schedule  to  the  rules,  and 
building  owners  —  to  the  plaintiffs  —  the  ^^^^^  ^^^  payment  of  those  amounts  was  to 
builders— regard  was  not  to  be  paid  to  the  ^®  .'^^'^^  according  to  the  priority  of  the 
custom  found  by  the  arbitrator ;  that  the  j  ^o^i^e  of  withdrawal.  The  directors  under 
plaintiffs  were  entitled  only  to  be  paid  the  !  *^^  rules  had  full  power  from  time  to  time 
lump  sum  mentioned  in  the  contract  with  I  *°  limit  the  number  of  shares  that  should 
such  deductions  and  additions  as  were  pro-  ^^  withdrawn  in  any  one  month  so  as  not 
vided  to  be  made  in  respect  cf  alterations  *""  <?^ceed  one-half  of  the  monthly  income 
and  deviations;  and  that  the  plaintiffs  were  ^^'^^^  share  subscriptions, 
not  entitled  to  be  paid  the  value  of  all  the  i  Held— (1)  that  the  rules  conferred  an  abso- 
works  actually  executed  by  them  for  the  de-  '  lute  right  of  withdrawal ;  but  that  they 
feudants  at  the  prices  upon  which  the  con-  limited  the  working  out  of  the  withdrawals 
tract  was  based,  whether  such  value  should  so  as  to  confine  them  in  operation  to  a  fund 
be  more  or  less  than  the  lump  sum  men-  consisting  of  one-half  of  the  monthly  in- 
tioned  in  the  contract.  come  from  share  subscriptions,  and  that  the 

Ford  &  Co.  v.  Bembeose  &  Sons,  Ld.,   (1902)    notices   of   withdrawal   did   not   become   in 
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I.  EULES. 


1.  Special    Powers — Recognised    Insolvency 
-Constitutional   Rights— Breach   of   Trust.] 


valid  because  there  happened  to  have  been 
a  large  number  of  notices  of  withdrawal 
given  in  any  particular  month;  though  the 
result  would  be  that  the  notices  which  were 
given  prior  to  the  date  of  the  resolution 
for  winding-up  would  exhaust  the  whole  of 
the  funds  of  the  society;  (2)  that  a  deceased 

293    member  would  take  precedence  of  all  persons 
who  had  given  notice  to  withdraw,  and  the 

'^•'^  I  right  must  be  determined  at  the  date  of  the 

296  !  dissolution. 

I  In  re  West  London  and  General  Perma- 
nent Benefit  Society  ((1898)  78  L.  T.  393— 
C.  A.,  No.  5,  infra),  followed. 

A  member  had  received  an  advance  on  the 
security  of  his  fully-paid  shares,  which  was 
admitted  to  be  an  ultra  vires  transaction. 


Held— that  by  so  doing  he  had  waived  the 


—A  building  society  may  rightly  pass  a  rule  j  ^lotice  to  withdraw  he  had  given,  and  elected 
conferring  special  powers  of  realisation  and  I  *°  continue  a  member  of  the  society,  and 
of   compromising  and   settling   claims   after    *^^*  }^^  "^^'^^  bound  to  discharge  this  liability 


known  and  recognised  insolvency,  so  long  as 
the  rule  does  not  of  necessity  involve  alter- 
ing the  constitutional  rights  of  members 
inter  se,  or  the  rights  of  creditors,  inasmuch 
as  it  may  be  exercised  so  as  to  be  advan- 


tageous to   all   members   alike ;   however,   if  !  ilistinguished 


for  the  purpose  of  satisfying  the  claims  of 
those  who  were  entitled  to  the  assets  of  the 
society  in  priority  to  himself. 

Brownlie   v.    Russell    ((1883)    8    App.    Cas. 
235;  47  J.  P.  757;  48  L.  T.  881-11.  L.   (Sc.)) 


such  a  rule  is  so  exercised  as  to  give  unfair 
or  undue  advantage  to  individuals,  such 
exercise  will  constitute  a  breach  of  trust. 
A  rule  may  be  passed  with  the  object  and 
intention  of  facilitating  realisation,  of 
avoiding  the  expense  of  a  sale  by  auction, 
and  of  enabling  the  society  to  get  rid  of 
burdensome  obligations. 

Sixth  West  Kent  Mutual  Building  Society  v. 

[Hills.  [1899]  2  Ch.  60;  68  L.  J.  Ch.  476; 

47  W.  E.  647;  81  L.  T.  86— Byrne,  J. 


In    re    Counties    Conservative    Permanent 

[Benefit     Building     Society;     Davis     r. 

Norton,   [1900]   2  Ch.  819;   69  L.   J.   Ch. 

798;  49  AV.  E.  71— Stirling,  J. 

11.  WINDING-UP. 

3.  Building  Society  formed  under  Repealed 
Act  of  18'3G— Jurisdiction  of  Court— Interpre- 
tation Act,  1889  (52  &  53  Vict.  c.  63),  s.  38.]  — 
A  building  society  was  established  and  cer- 
tified   in   1873   under    the   Building   Societies 


,      ,,      ,  r.     ^r         ,!Act,    1836,    now   repealed,    but   not   incorpor 

,,      ,  „/•    ,•     ^     Members-Death      o/ ;  ^ted  or  registered  under  the  Act  of  1894 

Members— Winding-up— Advance  Secured  on 


2.  Withdrawal 


Fully-paid  .S'/jarcs— Ultra  wires— Priority 
Set-off.]— The  rules  of  a  building  society  em- 
powered any  person  who  had  become  a  mem- 
ber of  the  society  for  the  prescribed  time  of 
six  months,  and  who  had  not  received  any 
advance,  and  whose  subscriptions  and  fines 
were  not  in  arrear,  to  withdraw  from  the 
society ;  and  entitled  him  to  exorcise  that 
power  upon  giving  the  society  one  month's 
previous  notice  in  writing  of  such  his  in- 
tention.      The   result   of  that  was  that   he 


Held— that,  the  society  having  been  legally 
formed,  its  rights  were  preserved  on  the  re- 
peal by  sect.  38  of  the  Interpretation  Act. 
1889;  that  consequently  it  was  not  one  of  the 
class  of  companies  forbidden  by  sect.  4  of 
the  Companies  Act,  1862.  and  that  the  Court 
had  jurisdiction  to  wind  it  up  on  a  credi- 
tor's petition. 

SMrrii's  Trustees    v.    Irvine    and    Fuitirton 
[Building    Society,  (1904)    6    F.    g^-^Jt.  of 

Sess. 
10—2 
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WindiDg-up — Cuntimccd, 

4.  Cancellation  of  Registry  —  Creditor's 
Remedy— Building  Societies  Act,  1894  (57  &  58 
Vict.  c.  47),  s.  6,  sub-ss.  1,  5;  s.  8.]— Where 
the  registration  of  a  building  society  has 
been  cancelled,  and  it  has  ceased  to  carry  on 
business,  a  creditor's  remedy  is  to  petition 
for  a  winding-up  order. 

In  such  a  case  the  Court  may  direct  that 
no    pioceedings    be    taken    under    the    order 
without  leave  beyond  the  transfer  of  assets 
to  the  official  receiver. 
In  re  Grosvenor  House  Property  Acquisition 

[and  Investment  Building  Society,  (1902)  71 
L.  J.  Ch.  748;  50  W.  E.  680— Buckley,  J. 

5.  Scheme  of  Arrangement— Surplus  Assets 
—Priorities— Widows  and  Children  of  De- 
ceased Members — Building  Societies  Act, 
1836  (6  &  7  Will.  4,  c.  32.]— Upon  the  con- 
struction of  a  scheme  of  arrangement  en- 
tered into  between  the  creditors  and  contri- 
butories  of  an  unincorporated  building 
society,  in  the  course  of  its  winding-up  by 
the  Court,  it  was  declared  that  the  surplus 
assets  ought  to  be  distributed  according  to 
the  rights  of  the  shareholders  under  the 
rules  of  the  society. 

The  question  then  arose  whether  the 
widows  and  children  of  deceased  members 
were  entitled  to  precedence,  having  regard 
to  the  customary  provision  in  the  rules  that 
"  if  more  than  one  member  shall  give  notice 
to  withdraw  at  one  time  they  shall  be  paid 
in  rotation,  according  to  the  priority  of 
notice ;  provided  always  that  the  widows  and 
children  of  deceased  members  shall  always 
have  the  precedence." 

The  rules  also  provided  (clause  25)  that,  in 
case  of  a  member  dying,  his  shares  and  in- 
terest should  belong  to  his  executors  or  ad- 
ministrators, or  other  the  person  or  persons 
thereinafter  mentioned;  that,  when  on  the 
death  of  any  member  without  leaving  a  will 
a  sura  of  money  not  exceeding  =£50  should 
become  payable,  such  sum  should,  in  default 
of  letters  of  administration  being  taken  out 
to  the  deceased  member,  be  paid  to  any  per- 
son nominated  by  the  deceased  in  Avriting 
(such  person  being  husband,  wife,  father, 
mother,  child,  brother  or  sister,  nephew  or 
niece,  of  such  member),  and  in  case  there 
should  be  no  such  nomination,  or  the  person 
so  nominated  should  have  died  before  the 
deceased  member,  or  in  case  the  member 
should  have  revoked  such  nomination,  then 
such  sum  should  be  paid  to  the  person  who 
should  appear  to  be  entitled  under  the 
Statutes  of  Distributions  to  receive  the  same, 
without  taking  out  letters  of  administration. 
Held— that  the  true  construction  of  the 
rules  was  that,  whenever  there  was  a  com- 
petition between  persons  who  had  given 
notice  to  withdraw  their  shares  and  the 
widows  and  children  of  deceased  members 
whom  the  society  was  bound  to  recognise 
imder  clause  25,  then  the  widows  and  chil- 
dren should  always  have  precedence. 
Held,  therefore,   that,  under  the  scheme. 


such  widows  and  children  were  entitled  to 
be  paid  in  priority  to  the  other  shareholders 
of  the  society,  such  widows  and  children 
ranking  inter  se  according  to  the  dates  of  the 
deaths  of  the  deceased  members  through 
whom  they  claimed. 

Re  The  West    London    and    General    Pebma- 

[nent   Benefit    Building    Society,    (1898)  78 

L.  T.  393;  14  T.  L.  R.  304— C.  A. 

6.  Winding-up  Order— Unpaid  Creditor- 
Society  Unauthorised  by  Law— Repeal  of  Act 
Authorising  Society— J urisdiction — Building 
Societies  Act,  1836  (6  &  7  Will.  4,  c.  32)— 
Building  Societies  Act,  1874  (37  &  38  Vict. 
c.  42),  s.  iO— Building  Societies  Act,  1894 
(57  &  58  Vict.  c.  47),  s.  2b— Companies  Act, 
1862  (25  &  26  Vict.  c.  89),  ss.  4, 199.]-A  society 
was  duly  formed  in  1868  under  the  provi- 
sions of  the  Building  Societies  Act,  1836,  but 
it  ceased  to  have  full  protection  and  recogni- 
tion of  the  law  by  reason  of  the  repeal  of 
the  Building  Societies  Act,  1836,  which  took 
effect  in  1896.  In  March,  1900,  the  secretary 
misappropriated  a  large  portion  of  its  funds, 
and  the  society  was  found  to  be  insolvent. 
The  directors,  by  contributing  some  ^800  of 
their  own  and  having  all  the  assets  of  the 
society  sold,  were  in  a  position  to  offer 
12s.  6d.  in  the  pound  to  the  creditors  of  the 
society.  All  the  creditors  whose  claims  were 
undisputed,  except  the  petitioner,  accepted 
that  offer.  The  petitioner  then  petitioned  to 
wind  up  the  society. 

Held— that  as  a  general  rule  an  unpaid 
creditor  of  a  company  is  entitled  to  a  wind- 
ing-up order  ex  debito  justitice;  but  that 
rule  is  subject  to  exceptions— e. 3.,  where  all 
the  other  creditors  oppose  the  petition,  and 
it  appears  that  the  petitioning  creditor  will 
not  be  in  a  better  position  by  obtaining  a 
winding-up  order;  that  the  petitioner  would 
gain  nothing  by  his  petition,  which  must 
be  dismissed,  the  more  so  because  the  peti- 
tioner had  waited  till  a  previous  petition, 
which  he  did  not  appear  in  support  of,  was 
got  rid  of  and  the  funds  had  been  distri- 
buted and  everything  settled;  and  that  the 
petition  must  be  dismissed  without  costs, 
as  the  society  refused  to  withdraw  its  de- 
fence that  it  was  non-existent. 

In  re  Chapel  House  Colliery  Co.  (  (1883) 
24  Ch.  D.  259;  52  L.  J.  Ch.  934;  31  W.  R. 
933;  49  L.  T.  575-C.  A.)  followed. 

Semble,  the  words  "  or  is  formed  in  pur- 
suance of  some  other  Act  of  Parliament " 
in  sect.  4  of  the  Companies  Act,  1862,  mean 
formed  and  having  its  existence  recognised 
by  another  Act  of  Parliament. 
In  re  Ilfracombe  Permanent  Mutual  Benefit 

[Building  Society,  [1901]  1  Ch.  102;  69  L.  J. 

Ch.    66;    84    L.    T.    146;    17    T.    L.    R.    44- 
Wright,  J. 

III.  IN  GENEEAL. 

7.  Infant  Membei — Advances  —  Purchase 
and  Mortgage  by  Infant— Repudiation  after 
attaining  Majority— Society's  Lien— Building 
Societies  Act,  1874  (37  &  38  Vict.  c.  42),  ss.  13. 
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In  General — Continued. 

14,  15,  21,  23— 7n/ants'  Belief  Act,  1874  (37  & 
38  Vict.  c.  62),  s.  l.]-Tliough  the  Building 
Societies  Act,  1874,  enables  a  minor  to  be- 
come a  member,  it  does  not  authorise  his 
borrowing  while  under  twenty-one  years  of 
age  by  means  of  advances  on  mortgage  of  his 
property. 

A  young  married  woman  (an  infant) 
applied  to  a  building  society,  whose  rules 
enabled  infants  to  become  members  in  the 
ordinary  way,  to  become  a  member  of  the 
society,  and  also  applied  for  an  advance  to 
be  made  to  her  in  order  to  enable  her  to 
make  a  purchase  of  some  land  and  to  com- 
plete the  buildings  on  it.  She  became  a 
member  of  the  society,  and  then  the  society 
advanced  the  money  to  purchase  the  land 
she  wished  to  buy,  and  afterwards  made 
further  advances,  which  were  expended  in 
completing  the  buildings  upon  the  property. 
The  transaction  -was  carried  oxxt  by  deeds 
which  were  dated  on  different  days,  viz., 
July  21st  and  22nd,  1898.  The  young  woman 
sought  to  keep  the  property  free  from  any 
claim  or  lien  on  behalf  of  the  society. 

Held— that  the  mortgage  deed  was  void  as 
against  the  plaintiff  under  the  Infants' 
Eelief  Act,  1874,  and  the  defendant  society 
must  deliver  it  up  to  be  cancelled;  that  the 
contract  for  the  purchase  of  the  land  was 
voidable  only  and  not  void,  and  had  been 
adopted  and  confirmed  by  the  plaintiff;  and 
that  the  society  became  entitled  on  July  21st, 
1898,  to  an  equitable  charge  on  the  land  and 
premises  purchased  by  the  plaintiff  and  con- 
veyed to  her  by  the  deed  of  July  21st,  1898, 
to  secure  so  much  money  as  was  paid  by  the 
society  in  or  towards  payment  of  the  pur- 
chase-money payable  by  the  plaintiff  for  the 
land  and  premises,  with  interest  at  4  per 
cent,  per  annum. 

Decision  of  the  C.  A.  ([1902]  1  Ch.  1;  71 
L.  J.  Ch.  83;  50  W.  R.  179;  86  L.  T.  35;  18 
T.  L.  R.  135),  varving  decision  of  Jovce,  J. 
([1901]  1  Ch.  88;  49  W.  E.  56;  83  L.  T.  424; 
17  T.  L.  R.  7)  affirmed. 
Nottingham      Permanent      Benefit      Building 

[Society  v.    Thurstan,    [1903]    A.   C.  6;   72 

L.  J.  Ch.  134;  67  J.  P.  129;    51  W.  R.  273; 
87  L.  T.  529;  19  T.  L.  R.  54— H.  L.  .'E.) 

8.  Reconveyance  of  Mortgage  —  Stamp— 
Exempiion  of  Building  Society— Btdlding 
Societies  Act,  1874  (37  &  38  Vict.  c.  42),  ss.  41, 
i2-Stamp  Act,  1891  (54  &  55  Vict.  c.  39).]- 
By  the  Building  Societies  Act,  1874,  sect.  41, 
certain  documents,  including  transfers  and 
receipts,  are  not  to  "be  subject  or  liable  to 
be  charged  with  any  stamp  duty  or  duties 
whatsoever,  provided  that  the  exemption 
shall  not  extend  to  any  mortgage";  and  ))y 
sect.  42,  where  moneys  secured  by  any  moit- 
gage  or  f»irther  charge  are  paid,  a  receipt  in 
the  form  in  the  schedule  to  the  Act  indorsed 
on  the  deed  is  sufficient  release.  A  deed  was 
executed  by  the  society,  its  trustees,  and  tlie 
mortgagor,  reconveying  the  mortgaged  pro- 
perty, as  all  the  money  due  under  the  mort- 
gage had  been  duly  paid. 


Held— that  the  deed  was  exempt  from  duty. 

Old  Batteesea  and  District  Building  Society 

[r.  Inland  Revenue  Commissioners,  [1898]  I. 

Q.  B.  294;  67  L.  J.  Q.  B.  690;  78  L.  T.  746— 

Div.   Ct. 


"BUILDINGS.' 


See  Mastek    and    Servant 
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I.  BTJKIAL  GROUNDS. 

And  see  Charities,  41  ;  Income  Tax,  5  . 

1.  Contract  by  Burial  Board  to  Buy  Land— 
"  Neio  Burial  Ground  " — Refusal  by  Secre- 
tary of  State  to  Approve— Specific  Perform- 
ance—Vltm  yhes— Burial  Act,  1852  (15  &  16 
Vict.  c.  85),  5S.  9,  25,  26,  2S— Burial  ^cM853 
(16  &  17  Vict.  c.  134).  ss.  1,  C>~Burial  Act, 1S55 
—  (18  &  19  Vict.  c.  128),  s.  9.]— Sect.  6  of  the 
Burial  Act,  1853,  provides  that  where  by  an 
Order  in  Council  it  is  ordered  that  no  new 
burial  ground  shall  be  opened  in  any  city  or 
town,  or  within  any  limits  therein  men- 
tioned, without  the  previous  approval  of 
one  of  Her  Majesty's  principal  Secretaries 
of  State,  no  new  burial  ground  shall  be 
"provided  and  used"  in  such  city  or  town, 
or  within  such  limits,  without  such  pre- 
vious approval. 

Held — that  the  approval  of  the  Secretary 
of  State  is  not  necessary  to  render  valid  a 
contract  by  a  burial  board,  entered  into 
with  the  approval  of  the  vestry,  to  purchase 
land  for  a  burial  ground,  and  that  such  a 
contract  can  be  enforced  although  his  ap- 
proval is  afterwards  refused. 

Held — also,  that  an  addition  to  a  pre- 
existing burial  ground  is  a  "new  burial 
ground  "  within  that  section. 

Decision  of  Byrne,  J.,  reversed. 

Ward  v.  Portsmouth  Corporation,  [1898]  2  Ch. 

[191;  62  J.   P.  820:  67  L.  J.  Ch.  489:  78 

L.  T.  771;  14  T.  L.  R.  472;  46  W.  R.  (ilO— 

C.    A. 

2.  Fees— Erection  of  Munuitunis— Burial 
Ground  "Laid  Out  and  Used"  before  the 
Passing  of  the  Burial  .let,  m)(\— Addition  to 
E.risting  Burial  Ground— Burial  Act,  1900 
(63  &  64  Vict.  c.  15).  s.  3  (4)  (i)].— In  1893  a 
burial  board  purchased,  for  burial  purposes, 
eight  acres  of  land  adjoining,  but  separated 
by  a  wall  front,  a  burial  ground  of  seventeen 
acres,  then  being  used  by  them.     Before  the 
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Burial  Grounds — Continued. 
date  of  the  passing  of  the  Burial  Act,  1900, 
the  board  laid  out  the  eight  acres  as  a 
burial  ground,  pulled  down  the  dividing 
wall,  and  made  a  communication  for  foot 
passengers  and  carriages  between  the  eight 
acres  and  the  seventeen  acres;  they  also 
obtained  the  sanction  of  the  Home  Secre- 
tary for  the  division  of  the  enlarged  ground 
into  consecrated  and  unconsecrated  por- 
tions; but  the  consecration  did  not  take 
plac9  until  after  the  passing  of  the  Act,  and 
no  part  of  the  eight  acres  was  actually  used 
for  burials  until  after  that  date.  The  in- 
cumbent of  one  of  the  parishes  to  which  the 
burial  ground  was  appropriated  claimed  a 
right  in  respect  of  the  erection  of  monu- 
ments in  any  part  of  the  burial  ground  to 
such  fees  as  were  payable  to  him  in  respect 
of  the  like  matters  before  the  passing  of  the 
Burial  Act,  1900. 

Held— that  the  claim  failed,  by  Vaughan 
Williams  and  Buckley,  L.JJ.,  on  the  ground 
that,  although  the  eight  acres  was  used  as  a 
burial  ground  before  the  passing  of  the  Act,  [ 
within  the  meaning  of  the  first  proviso   to  j 
sub-sect.   (4)  of  sect.  3,  the  right  of  the  in-  [ 
cumbent    to   the    fees    in    question    did    not  i 
arise  until  consecration,  which  did  not  take  ] 
place  until  after  the  passing  of  the  Act;  by 
Fletcher  Moulton,  L.J.,  on  ihe  ground  that 
at  the   passing  of  the   Act   the   eight   acres 
was  not  used  as  a  burial  ground. 

Decision  of  Channell,  J.  ([1906]  1  K.  B. 
338;  75  L.  J.  K.  B.  225;  70  J.  P.  107;  54  W.  R. 
507;  94  L.  T.  196;  22  T.  L.  R.  163;  4  L.  G.  R. 
121)  affirmed  on  other  grounds. 

Young    v.    Kingston-on-Thames,    &c..    Burial 

[Committee,  [1907]  1  K.  B.  416;  76  L.  J. 

K.  B.  382;  71  J.  P.  121;  96  L.  T.  134;  23 

T.  L.  R.  218;  5  L.  G.  R.  481— C.  A. 

3.  Charges  for  Keeping  Graven  in  Order- 
Income  Tax— Income  Tax  Act,  1812  (5,  6  Vict, 
c.  35)  sect.  60,  Schedule  A.,  No.  3,  Rule  777.]  I 
—The  Paisley  Cemetery  Company  was  regis- 
tered as  a  limited  liability  company  under 
the  Companies  Acts,  1862  to  1880.  Its  object 
was  to  acquire  lands,  and  lay  these  out  as 
a  place  for  interment,  of  lairs,  tombs,  and 
graves,  &c.  Upon  payment  by  the  pro- 
prietors of  lairs  of  the  sum  of  £2  for  each 
breadth  of  3  feet  the  company  undertook  to 
keep,  maintain,  and  dress  such  lairs  in  good 
order  and  condition  during  each  year  "  in  all 
time  coming."  The  company  having  been 
assessed  for  income  tax  on  the  sums  so 
received  by  them,  as  being  part  of  its  annual 
profits,  contended  that  they  were  not  entitled 
to  divide  these  sums  as  profits,  but  were 
compelled  to  retain  them  so  as  to  meet  the 
obligation  undertaken  by  them  for  all  time. 
Held— that  this  contention  could  not  be  up- 
held, and  that  such  sums  were  assessable 
under  the  Income  Tax  Act,  1842,  Schedule  A, 
No.  3,  Rule  III. 

Re  Paisley  Cemetery  Co.,  Ld.  v.  Reith,  (1898) 

[25  R.  1080,  35;  Sc.  L.  R.  947;  63  J.  P.  806- 

Ct.  of  Sess. 


4.  Fees — Part-Consecrated  though  allotted 
as  Unconsecrated  by  Secretary  of  State- 
Burials  therein  Not  Conducted  by  Incum- 
bent under  Btwial  Laws  Amendment  Act, 
1880  (43  &  44  Vict.  c.  4l)-Right  of  Incumbent 
to  Fees— Burial  Act,  1852  (15  &  16  Vict.  c.  85), 
s.  32— Burial  Act,  1900  (63  &  64  Vict.  c.  15),  s. 

3  (4).]— Part  of  a  burial  ground  of  a  parish 
was  consecrated  by  a  bishop  in  due  legal 
form  by  an  act  or  sentence  of  consecration, 
although  the  Secretary  of  State,  acting  under 
sect.  7  of  the  Burial  Act,  1853,  had  only  sanc- 
tioned that  part  as  unconsecrated  ground. 
Certain  burials  took  place  in  this  portion  of 
the  ground  which  were  not  conducted  under 
the  Burial  Laws  Amendment  Act,  1880,  and 
at  which  the  incumbent  of  the  parish  per- 
formed no  service.  On  a  claim  for  burial 
fees  in  respect  of  each  of  these  interments  by 
the  incumbent  against  the  burial  autliority, 

Held— that,  even  if  the  ground  was  validly 
consecrated  (as  indeed  the  Court  were  of 
opinion  that  it  was),  neither  under  sub-sect. 

4  of  sect.  3  of  the  Burial  Act,  1900,  nor  other- 
wise, could  the  incumbent  recover  from  the 
burial  authority  burial  fees  in  respect  of 
such  interments  where  he  had  rendered  no 
service. 

Williams    v.    Briton    Ferry    Burial    Board, 

[1905]  2  K.  B.  565;  74  L.  J.  K.  B.  840;  69 

J.  P.  313;  92  L.  T.  697;  3  L.  G.  R.  859;  54 

W.  R.  187— Div.  Ct, 

5.  Restriction  on  Burials — Burial  within 
100  yards  of  Dwelling-house— Ground  "not 
already  used "  as  a  Cemetery — Dwelling- 
house  erected  after  Acquisition  of  Land  for 
Cemetertj— Burial  Act,  1855  (18  &  19  Vict.  c. 
128),  s.  9.]— In  1905  a  burial  board  purchased 
a  piece  of  land  and  laid  it  out  as  a  cemetery. 
Subsequently  to  the  purchase  an  adjoining 
land-owner  erected  a  dwelling-house  within 
100  yards  of  the  cemetery.  Upon  motion  by 
the  landowner  for  an  injunction  to  restrain 
the  burial  board  from  allowing  burials  to 
take  place  within  100  yards  of  his  house  in 
contravention  of  sect.  9  of  the  Burials  Act, 
1855,  which  prohibits  ground  "  not  already 
used "  as  a  cemetery  from  being  used  for 
burials  within  100  yards  "  from  any  dwell- 
ing-house "  Avithout  consent  of  the  owner. 

Held— that  "  already  "  meant  "  at  the  time 
of  the  passing  of  the  Act,"  so  that  the  pro- 
hibition applied  to  all  land  acquired  for 
cemeteries  since  1855;  and  that  houses,  al- 
though built  subsequently  to  the  acquisition 
of  any  such  cemetery,  were  within  the  pro- 
tection of  the  Act,  and  that  the  injunction 
must  be  granted. 

Decision  of  Kekewich,  J.   (94  L.  T.  606;  22 
T.  L.  R.  496;  4  L.  G.  R.  519)  affirmed. 
Godden  i\  Hythe  Burial  Board,  [1906]  2  Ch. 

[270;  75  L.  .1.  Ch.  595;  70  J.  P.  285;  95  L.  T. 

129;  22  T.  L.  R.  631;  4  L.  G.  R.  787-C.  A. 


II.  CHURCHYAEDS. 

And  sec   Charities,  71  ;   Compulsory 
Purchase,  58. 
6.  Addition  of  Ground  "  adjoining  " — Cori- 
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Churchyards — Continued. 

secration  of  Churchyards  Act,  1867  (30  &  31 
Vict.  c.  133),  s.  1.]— A  plot  of  ground  imme- 
diately opposite  to,  but  separated  by  a  high- 
way twenty-five  feet  wide  from,  an  existing 
churchyard,  was  proposed  to  be  added  to 
the  churchyard  under  the  Consecration  of 
Churchyards  Act,  1867,  which  contains  pro- 
visions for  the  conveyance  and  consecration 
"of  portions  of  ground  adjoining  and  added 
to   existing   churchyards." 

Held— that  it  was  "adjoining"  land  with- 
in the  meaning  of  the  Act. 
In  re  Bateman  (Baroness)  and  Parker's  Con- 

[tract,   [1899]  1  Ch.  599;  68  L.  J.  Ch.  330; 

63  J.  P.  315;  47  W.  E.  516;  80  L.  T.  469— 

C.A. 

7.  Reservation  of  Grave  Space — Sale  by 
Rector  to  Non-parishioner  —  Confirmatory 
Faculty — Interference  with  Rights  of  Parish- 
ioners—Rector Ordered  to  Discontinue 
Burial   of   Non-par ishioners.'\ 

Semble— An  incumbent  may  grant  reserved 
grave  spaces  to  non-parishioners  on  payment 
to  him  (or  to  him  and  the  churchwardens) 
of  special  burial  fees ;  but  a  faculty  from  the 
ordinary  is  necessary  to  complete  the  gran- 
tee's title. 

The  rector  of  a  parish  just  oiatside  Lon- 
don, and  with  a  present  population  of  46, 
had  made  such  grants  for  some  years  past. 
The  churchyard  had  been  extended  about  20 
years  ago,  and  had  now  vacant  space  for  70 
graves;  on  an  average  only  one  parishioner 
died  every  year.  On  the  application  by  a 
grantee  for  a  confirmatory  faculty,  the 
people's  churchwarden  opposed  on  the  ground 
that  the  grants  of  reserved  spaces  to  non- 
parishioners  were  detrimental  to  the  rights 
of  parishioners. 

Held— that  the  faculty  should  be  granted; 
but   that   no   further   grants   to   non-parish- 
ioners  should   be   made   during   the   present 
rector's  tenure  of  office. 
De  Eomana  v.  Egberts,  [1906]  P.  332— Consis- 

[tory  Ct.  of    London,  Dr.  Tristram,  K.C., 
Chancellor. 

8.  Tombstone— Inscription— Prayers  for  the 
Souls  of  the  Dead— Faculty  to  Remove  Tomb- 
sto7ie  Erected  without  the  Permission  of  the 
Rector.]— S.  caused  a  tombstone  to  be  erected 
over  a  grave  in  the  cluirchyard  of  a  parish 
bearing  the  following  inscription  :  "  Of  your 
charity  pray  for  the  repose  of  the  soul  of 
W.  A.,  the  beloved  son  of  G.  and  A.  S.,  also 

of    G.     E on     whose    souls,     sweet 

Jesus,  have  mercy."  The  tombstone  was 
erected  without  the  permission  of  the  rector 
of  the  parish,  and  without  the  inscription 
having  been  submitted  to  him  for  his  ap- 
proval. On  the  rector  protesting  and  re- 
questing S.  to  remove  it  he  refused  to  do 
so.  The  rector,  therefore,  prayed  the  Court 
to  decree  a  faculty  authorising  him  to  re- 
move the  tombstone  from  the  churchyard. 
S.  prayed  the  Court  to  decree  to  him  a 
faculty   confirmiug:   its   erection   and   autho- 


rising its  retention  in  the  churchyard.  It 
was  in  the  consecrated  portion  of  the 
churchyard  that  the  tombstone  was  erected. 
The  cost  of  keeping  up  the  churchyard  was 
defrayed  by  the  churchwardens  out  of  the 
offertories  in  the  church.  The  S.  family 
were  Eoman  Catholics. 

Held— that  as  by  ecclesiastical  law  the 
rector  was  entitled  to  have  the  inscription 
submitted  to  him  for  his  approval,  and  that 
the  tombstone  in  the  first  instance  ought 
not  to  have  been  erected  without  his  per- 
mission, he  had  made  out  a  good  case  for 
the  granting  of  a  faculty  for  removing  it; 
that  S.  had  not  satisfied  the  Court  that  the 
inscription  was  in  all  respects  unobjection- 
able, and  the  burden  of  so  doing  lay  on  S. ; 
and  that  a  faculty  should  issue  to  the  rector 
authorising  him  to  remove  the  tombstone 
from  the  churchyard. 
Pearson  (Clerk)  v.  Stead,  (1902)  18  T.  L.  E. 

[331    [1903]    p.    66;    Dr.    Tristram,    K.C., 
Chancellor,  Consistory  Court  of  Eipon. 

III.  DISUSED  BURIAL  GROUNDS. 

9.  Building  on — Alterations  in  Disused 
Churchyard— Faculty— "  Building  "  —  Wall 
forming  Arcade — Protection  of  Frescoes — 
Disused  Burial  Grounds  Act,  1884  (47  &  48 
Vict.  c.  72),  s.  3— Open  Spaces  Act,  1887  (50 
&  51  Vict.  c.  32),  ss.  4,  U— Paintings— Intro- 
duction in  Church — Abuse— Conscientious 
Objections— Introduction  of  D iscord. 1— The 
churchwardens  of  the  parish  of  St.  Botolph, 
Aldersgate  Without,  brought  a  suit  to 
aiithorise  the  erection  in  the  parish  church- 
yard, disused  for  burials  under  an  Order 
of  Council,  of  a  churchyard  wall,  one  side 
of  which  would  be  so  built  as  to  form  an 
arcade  or  covered  way  for  the  protection 
from  the  weather  of  frescoes  proposed  to  be 
painted  on  that  side  of  the  wall  which  would 
be  inside  the  churchyard.  The  churchyard 
was  laid  out  with  great  taste  as  a  garden, 
and  thrown  open  to  the  public. 

Held— that  as,  after  the  construction  of 
the  covered  way,  the  whole  of  the  church- 
yard would  practically  remain  as  much  an 
open  space  for  the  exercise  and  recreation 
of  the  inhabitants  of  the  parish  as  it  was 
before,  the  introduction  of  the  covered  way 
would  not  contravene  the  provisions  of  the 
Disused  Burial  Grounds  Act,  1884,  and  the 
Open  Spaces  Act,  1887,  and  that  the  covered 
way  was  not  a  "  building "  such  as  was 
prohibited  by  those  two  Acts. 

The  introduction  of  paintings  into  a 
cjiurch  for  the  purpose  of  decoration  Is 
neither  prescribed  nor  prohibited  by  eccle- 
siastical law. 

Where  the  vestry  and  the  parishioners  are 
unanimous,  or  substantially  so,  in  favour  of 
accepting  a  presentation  painting  of  merit 
for  the  decoration  of  their  church,  its  intro- 
duction may  bo  properly  sanctioned  by  a 
faculty,  unless  it  should  appear  to  the  Court 
to  be  likely  to  be  abused  by  superstitious 
reverence  or  to  be  otherwise  inappropriate 
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Disused  Burial  Qrovinia—Contmued. 
for  a  cliurcli,  or  to  be  such  as  might  reason- 
ably   give     offence    to    present    or    future 
parishioners. 

Where  the  Court  was  of  opinion  that  the 
objections  taken  to  the  introduction  into 
the  parish  church  of  certain  paintings  as 
church  decorations,  and  in  particular  to  the 
central  one,  might  be  conscientiously  enter- 
tained by  members  of  any  congregation  in 
a  church  without  disparagement  to  those 
who  might  entertain  a  view  favourable  to 
them,  and  that  from  the  evidence  the  Court 
was  satisfied  that  no  less  than  120  resident 
parishioners  and  Churchmen,  eight  of  them 
being  churchwardens,  conscientiously  ob- 
jected to  their  introduction,  though  it  was 
on  a  matter  of  taste,  and  that  their  intro- 
duction would  offend  their  religious  feelings 
and  would  introduce  discord  into  an  ad- 
mirably worked  parish  where  there  had 
been  none  before,  it  felt  in  the  exercise  of 
its  judicial  discretion  that  its  duty  was  to 
decline  to  sanction  their  introduction  by 
faculty. 

St.  Botolph,  Aldersgate  Without  (Vicar  of), 

[v.    Parishioners   of   Same,    [1900]    P.    69— 

Consistory  Court  of  London,  Dr.  Tristram, 

Q.C.,  Chancellor. 

10.  Building  on  Churchyard  Closed  for 
Burials— Disused  Burial  Grounds  Act,  1884 
(47  &  48  Vict.  c.  72),  s.  3.]— By  the  exception 
in  sect.  3  of  the  Disused  Burial  Grounds 
Act,  1884,  "it  is  lawful  to  build  upon  a  dis- 
used burial  ground  (defined  by  that  Act  to 
mean  a  burial  ground  closed  for  burials 
under  an  Order  in  Council)  for  the  purpose 
of  enlarging  a  church,  chapel,  or  meeting- 
house, or  other  place  of  worship. 

Held— that  the  ordinary  had  jurisdiction 
to  authorise  by  faculty  the  vicar  and 
churchwardens  of  the  parish,  after  having 
taken  down  the  building  which  had  been  and 
was  still  used  as  a  place  of  worship,  to 
erect  on  its  site,  and  on  a  portion  of  the 
churchyard  adjoining  it,  a  larger  building 
in  substitution  for,  and  as  an  enlargement 
of,  the  present  building  for  the  purposes  of 
a  mission-room  as  well  as  for  religious  and 
parochial  meetings,  and  a  school-room. 
St.  James  the  Less,  Bethnal  Gkeen  (Vic4R  of) 
Iv.  Parishioners  of  Same,  [1899]  P.  55— 
Consistory  Ct.  of  London. 

11.  Building  on— Enlargement  of  School 
upon— Rebuilding  an  Existing  School— Dis- 
used Burial  Grounds  Act,  1884  (47  &  48  Vict 
A  ?\jo\  =^-]-The  Disused  Burial  Grounds 
Act,  1884,  only  permits  a  building  to  be 
erected  upon  a  disused  burial  ground  for 
the  purpose  of  enlarging  a  church,  chapel, 
meeting  house,  or  other  place  of  worship. 
In  18G0  a  faculty  was  granted  allowing  a 
part  of  an  old  burial  ground  to  be  appro- 
priated to  the  purposes  of  a  school  and 
playground,  and  it  had  now  become  neces- 
sary to  rebuild  and  extend  the  school. 

Held— that  in  consequence  of  the  Act  of 


1884  no  faculty  could  be  granted  authorising 
the  extension  of  the  school  buildings  so  as  to 
encroach  upon  the  playground. 
St.  Sepulchre,  Holborn  Viaduct,  In  re,  (1903) 
[19  T.  L.  E.  723-Consistory  Court  of 
London,  Dr.  Tristram,  Chancellor. 

12.  Building  on — Erection  of  Hoarding  to 
prevent  Acquisition  of  Right  to  Light — 
"  Building  "  —  Metropolitan  Open  Spaces 
Acts,  1877  (40  &  41  Vict.  c.  35),  s.  1;  and  1881 
(44  &  45  Vict.  c.  34),  s.  5— Open  Spaces  Act, 
1887  (50  &  51  Vict.  c.  32),  s.  'i— Disused  Burial 
Grounds  Act,  1884  (47  &  48  Vict.  c.  72),  s.  3.] 
— A  local  authority  in  the  Metropolis,  in 
whom  a  disused  burial  ground  is  vested  as 
an  open  space  for  the  use  of  the  public,  have 
power  to  erect  a  screen  upon  the  open  space 
for  the  purpose  of  preventing  the  owner  of 
the  adjoining  land  from  acquiring  a  right 
to  the  access  of  light  over  it  so  long  as  such 
screen  is  not  so  constructed  as  to  be  a 
"  building ''  within  the  meaning  of  sect.  3 
of  the  Disused  Burial  Grounds  Act,  1884. 

It  is  quite  possible  to  erect  a  screen  which 
will  not  be  a  "building." 

Decision  of  C.  A.  ([1903]  2  Ch.  557;  72  L.  J. 
Ch.  695;  68  J.  P.  49;  52  W.  E.  114;  89  L.  T, 
383;  19  T.  L.  E.  648)  reversed. 
Paddington    Borough    Council    v.    Attorney- 

[General,  [1906]  A.  C.  1;  75  L.  J.  Ch.  4;  70 

J.   P.   41;   54  W.   E.   317;   93  L.   T.   673;   22 
T.  L.  E.  55;  4  L.  G.  E.  19— H.  L.  (E.) 

13.  Building  on-Facultij  for  Erection  of 
a  Vestry  Hall — "Enlarging  a  Church"— 
Disused  Burial  Grounds  Act,  1884  (47  &  48 
Vict.  c.  72),  s.  3.]— The  Court  is  not  pre- 
cluded by  sect.  3  of  the  Disused  Burial 
Grounds  Act,  1884,  from  granting  a  faculty 
for  the  erection  on  a  disused  burial  ground 
of  a  vestry  hall  abutting  on  a  church  with 
doors  leading  out  of  it  into  the  church.  The 
Court  worded  the  faculty  so  as  to  preclude 
the  hall  from  being  used  for  secular  pur- 
poses, allowing  it  to  be  used  as  a  vestry 
room  and  for  ecclesiastical  and  charitable 
purposes,  and  inserted  a  provision  in  the 
faculty  to  enable  parties  interested  in  the 
matter,  in  case  they  considered  that  the 
room  was  being  used  for  secular  purposes, 
to  apply  to  the  Court  on  motion  for  an 
order  to  prevent  its  being  so  used. 
In  re  Holy  Trinity,  Stepney,  (1902)  J8  T.  L.  E. 
[789— Dr.  Tristram,  Chancellor,  Consis- 
tory Court  of  London. 

14.  Building  on— Land  set  apart  for  Inter- 
ment in  Breach  of  Order  in  Council— Power 
to  Build  on— Metropolitan  Open  Spaces  Act, 
1881  (44  &  45  Vict.  c.  34),  s.  1— Disused  Burial 
Grounds  Act,  1884  (47  &  48  Vict.  c.  72),  s.  3— 
Open  Spaces  Act,  1887  (50  &  51  Vict.  c.  32), 
s.  4,  and  5c/i.]— The  provisions  of  sects.  1,  6 
of  the  Burial  Act,  1853,  apply  to  an  addition 
to  an  existing  burial  ground  as  well  as  to  a 
new  ground. 

Land  which  has  been  "set  apart  for  the 
purpo.ses  of  interment "  within  the  meaning 
of  sect,  1  of  the  Metropolitan  Open  Spaces 
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Disused  Burial  Grounds — Contimied. 
Act,  1881,  as  amended  by  sect.  4  of  the  Dis- 
used Burial  Grounds  Act,  1884,  cannot  be 
used  for  building  purposes  by  reason  of  the 
provisions  of  sect.  3  of  the  Disused  Burial 
Grounds  Act,  1884,  even  although  such  land 
was  so  set  apart  in  breach  of  an  Order  in 
Council,  and  could  never  be  lawfully  used 
for  the  purposes  of  interment. 

Decisions  of  Wright  and  Bray,  JJ.   ([1905] 

1  K.  B.  403;  74  L.  J.  K.  B.  382;  69  J.  P.  130; 

92  L.  T.  269;  3  L.  G.  R.  249),  affirmed. 

In  re  Bosworth  and  Gravesend   Corporation, 

[1905]  2  K.  B.  426;  74  L.  J.   K.  B.  810;  69 

J.   P.   337;   54  W.   II.   39;   93  L.   T.   226;   21 

T.  L.  E.  608;  3  L.  G.  R.  849-C.  A. 

15.  Building  on  — What  Buildings  may  he 
Authorised  by  Faculty— Not  a  Parochial 
Hall— Disused  Burial  Grounds  Act,  1884 
(47  &  48  Vict.  c.  72),  s.  3.]— For  a  building 
to  fall  within  the  definition  "  enlargement 
of  a  church,"  as  used  in  the  Disused  Burial 
Grounds  Act,  sect.  3,  it  must  have  physical 
connection  with  the  church,  and  must  serve 
some  purpose  ancillary  to  the  conduct  of  the 
services. 

Vestries,  heating  chambers,  &c.,  satisfy 
both  these  requirements;  but  a  parochial 
hall  does  not;  and  therefore  a  faculty  ought 
not  to  be  granted  authorising  its  erection 
upon  a  disused  burial  ground  to  which  the 
Act  applies. 

Decision  of  Dr.  Tristram  (18  T.  L.  R.  789) 
disapproved  on  the  merits,  but  supported  on 
other  grounds. 
London     County     Council     v.     Dundas     and 

[Others,       (1903)      19      T.       L.       R.      670 
— Dean  of  Arches. 

16.  Churchyard  Closed  for  Burials— Widen- 
ing Righir ay— Removal  of  Human  Bemains 
—Joint  Application.']— On  an  application  by 
the  vicar  and  churchwardens  of  St.  Nicholas, 
Leicester,  and  the  Corporation  of  Leicester, 
for  a  faculty  to  use  a  strip  of  land,  part  of 
the  churchyard,  as  an  addition  to  the  road, 
it  appeared  that  the  churchyard  had  been 
closed  for  burials  by  Order  in  Council.  It 
was  admitted  that  it  was  necessary  to  widen 
the  street. 

Held— that  if  the  human  remains  were 
treated  with  all  due  care  and  reverence,  and 
removed  into  consecrated  ground,  and  the 
ancient  and  new  position  of  each  interment 
carefully  marked  and  identified,  if  the 
wishes  of  the  surviving  relatives  were  con- 
sulted and  their  assent  obtained,  then,  in 
the  interests  of  the  great  city  of  Leicester, 
of  the  parishioners,  and  of  the  church  gener- 
ally, it  was  desirable  to  accede  to  tlio  appli- 
cation and  grant  the  faculty  to  the  vicar 
and  churchwardens,  omitting  the  Corpora- 
tion. 
St.   NicnoLAS.  Leicester   (Vicar  of),  r.  Lang- 

[ton  [1899]  P.  19— Consistory  Ct.  of  Peter- 
borough. 

17.  Widening   of   Sired— Appropriation   of 


Consecrated  Burial  Ground  —  Faculty.']  — 
Although  the  general  proposition  that 
ground  once  consecrated  cannot  afterwards 
be  applied  to  secular  purposes  accurately 
expresses  the  law  of  the  subject  in  general 
terms,  yet  it  cannot  be  applied  without 
qualification  to  cases  in  which  the  purpose 
for  which  the  ground  was  originally  conse- 
crated can  no  longer  be  lawfully  carried 
out. 

Where,  accordingly,  a  consecrated  burial 
ground  has  been  closed  for  interments  by  an 
Order  in  Council,  the  ordinary  has  juris- 
diction to  grant  a  faculty  for  a  portion  of 
its  area  to  be  thrown  into  the  public  way 
for  the  purpose  of  making  a  path.  But,  if 
this  be  done,  means  must  be  taken  to  pre- 
serve a  record  of  the  exact  measurement  of 
the  piece  of  land  thus  added  to  the  road,  for 
it  will  still  remain  a  part  of  the  burial 
ground,  and  will  still  be  subject  to  ecclesias- 
tical jurisdiction,  and  to  the  statutes  as  to 
the  mode  in  which  burial  grounds  may  be 
lawfully  used. 

In  re  Bideford  Parish,  Ex  parte  Rector,  &c., 
[of  Bideford,  [1900]  P.  315;  64  J.  P.  743;  16 
T.  L.  R.  540-Court  of  Arches- 
Sir  A.  Charles,  D.  A. 

IV.  EXHUMATION  OF  REMAINS. 
And  see  No.  16,  supra. 

18.  Consistory  Court  of  London— J urisdic- 
tion — Acceptance  of  Letters  of  Request  in 
Aid  of  Probate  Action.]— The  Consistory 
Court  of  London  will,  in  the  exercise  of  its 
discretion,  accept  letters  of  request  signed 
by  the  President  of  the  Probate,  Divorce  and 
Admiralty  Division,  requesting  that  in  aid 
of  the  trial  of  an  issue  in  a  probate  action 
a  faculty  may  be  granted  authorising  the 
opening  of  a  vault  in  a  consecrated  burial 
ground  in  the  diocese,  and  the  opening  and 
inspection  of  a  coffin  there  buried,  for  the 
purpose  of  identification,  and  decree  a  faculty 
according  to  the  tenor  of  the  letters  of  re- 
quest. The  Home  Secretary's  licence  is  not 
necessary  to  enable  the  person  in  whose 
favour  the  faculty  is  granted  to  act  upon  it. 
Druce  v.  Young,  [1899]  P.  84— Consistory  Ct. 

[of  London. 

19.  Disinterment  of  Body—.Jurisdiction  of 
Consistory  Court— Burial  Act,  1857  (20  &  21 
Vict.  c.  81),  s.  25.]— A  consistory  court  has 
no  jurisdiction  to  order  the  disinterment  of 
a  body. 

Keo.  r.  Dr.  Tristram,  (1899)  63  J.  P.  391;  80 
[L.  T.  414;  15  T.  L.  R.  214-Div.  Ct. 

20.  Removal  of  Remains  —  Churchwardens 
removing  Human  Remains  without  having 
o})tained  a  Faculti/  —  Aelinq  under  Order 
in  CoM»iri7.]— Sect.  23  of  the  Burial  Act, 
1857,  provides  that  "it  shall  be  lawful  for 
Iler  Majesty,  upon  (he  representation  of 
one  of  Her  Afajesty's  principal  Secretaries 
of  State,  by  and  with  (he  advice  of  Her 
Privy  Council,  from  time  to  time  to 
order  such  acts  to  be  done  by  or  under  the 
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Exhumation  of  "Remaina— Continued. 
direction  of  the  churchwardens,  or  such 
other  persons  as  may  have  the  care  of  any 
vaults  or  places  of  burial,  for  preventing 
them  becoming  or  continuing  dangerous  or 
injurious  to  the  public  health;  and  every 
such  Order  in  Council  shall  be  published  in 
the  London  Gazette,  and  such  churchwar- 
dens or  other  persons  shall  do  or  cause  to 
be  done  all  acts  ordered  as  aforesaid/'  Two 
Orders  in  Council  were  issued  under  the 
above  section,  and  served  on  the  respon- 
dents, whereby  they,  or  siich  other  person  or 
persons  as  might  have  the  care  of  the  vaults 
under  the  Church  of  St.  Mildred,  Bread 
Street,  should  adopt  the  following  measures, 
namely,  that  the  whole  of  the  human  re- 
mains then  lying  beneath  the  floor  of  that 
church  be  removed  and  forthwith  reburied 
in  a  certain  given  burial  ground.  The 
churchwardens  accordingly,  and  in  pursu-  • 
ance  of  the  said  Orders,  but  without  having 
applied  for  or  obtained  any  faculty,  which 
they  considered  unnecessary,  removed  all  the 
pews,  flooring,  and  monumental  flagstones 
from  the  said  church,  and  several  coflBns 
out  of  the  vaults  preparatory  to  removal. 
Burials  in  the  parish  of  St.  Mildred  had 
been  discontinued  by  an  Order  in  Council 
dated  August  9,  1853,  and  the  last  burial 
there  recorded  was  on  June  15,  1853. 

Held— that  the  churchwardens  in  doing  the 
acts  they  did  without  a  faculty  had  acted 
illegally,    and    that    the    Orders    in    Council 
afforded  them  no  justification. 
Lee  v.  Hawtrey  and  Others,  Churchwardens 

[of  St.  Mildred,  Bread  St.,  [1898]  P.  63— 
Consistory  Ct.  of  London. 

21.  Removal  of  Remains  —  Consistory 
Court— Jurisdiction  over  Bodies  Buried  in 
Consecrated  Ground— Faculty— Licence  of 
Secretary  of  State— Burial  Act,  1857  (20  &  21 
Vict.  c.  81),  s.  25.]-Sect.  25  of  the  Burial  ; 
Act,  1857,  has  taken  away  no  part  of  the  j 
jurisdiction  of  the  Consistory  Court  (as  re- 
presenting the  Ordinary)  over  human  re- 
mains buried  in  consecrated  ground.  A 
faculty  is  still  necessary  for  the  exhumation 
of  such  remains,  though  by  sect.  25,  save 
where  the  exhumation  is  merely  for  the 
purpose  of  removing  the  remains  from  one 
consecrated  place  of  burial  to  another,  the 
licence  of  the  Secretary  of  State  is  also 
made  necessary.  When  the  licence  of  the 
Secretary  of  State  is  necessary  the  faculty 
can  be  granted  either  before  or  after  the 
licence  has  been  obtained,  but  if  granted 
before  it  cannot  be  acted  upon  until  the 
licence  has  also  been  granted. 
Eeg.  v.  Tristram,  [1898]  2  Q.  B.  371;  67 
[L.  J.  Q.  B.  857;  79  L.  T.  74;  46  W.  R. 
653— Div.  Ct. 


merly  have  refused  a  faculty  for  the  re- 
moval of  remains  from  consecrated  to 
unconsecrated  ground  having  been  taken 
away  by  the  Burial  Act,  1857,  s.  25,  the 
Court,  where  it  entertains  no  doubt  that  a 
licence  from  the  Home  Secretary  is  necessary 
for  the  removal  of  remains  as  ancillary  to 
the  faculty,  will  decree  the  faculty  subject 
to  the  Home  Secretary's  licence  being  ob- 
tained. But  in  a  case  where  there  is  any 
doubt  in  the  mind  of  the  Court  whether  a 
licence  is  necessary,  the  practice  is  to  issue 
the  faculty  without  any  proviso,  leaving  the 
party  to  whom  it  is  granted  to  apply  or  not, 
as  he  may  be  advised,  for  a  licence  before 
taking  action  on  the  faculty. 

In  re  Talbot,  [1901]  P.  l.-Dr.  Tristram,  Con- 
[sistory  Court  of  London. 


BUTTER. 

See  Food  and  Deugs. 


BYE- LAWS. 

See  Companies  ;  Fisheries  ;  High- 
ways ;  Local  Government  ;  Mar- 
kets AND  Fairs,  1,  11  :  Metro- 
polis ;  Open  Spaces;  Public 
Health  ;  Railways  ;  Tramways, 
1—5  :  Weights  and  Measures,  5. 


CABS. 

See  Metropolis  ;  Street  Traffic. 

CANADA. 

See  Dependencies  and  Colonies. 


CANALS. 


See  Highways,   182 ;    Railways   and 
Canals. 


CAPE    COLONY. 

See  Dependencies  and  Colonies. 

CAPITAL    AND     INCOME. 

See  Settlements  ;  Trusts. 


22.  Removal     of     Remains— From     Conse- 
crated   to    Unconsecrated    Ground— Faculty 
-Home     Secretary's     Licence— Burial     Act,    CAPTURE 
1857  (20  &  21  Vict.  c.  81),  s.  25.]-The  ground  ' 
on  which  an  EcclesiasticE^l  Court  would  for- 


See  Conflict  of  Laws  ;  Insurance, 
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CARDS. 

See  Gaming  and  Wagering. 

CARGO. 

See  Shipping  and  Navigation. 


OF      PASSEN- 


CARRIAGE 
GERS. 


See  Negligence  ;  Railways. 

CARRIERS. 

I.  Rights  and  Liabilities  .  .  .  309 
II.  Railways. 

(«)  Passengers'  Luggage    .  .  .311 

{h)  Carriage  of  Animals     .  .  .  314 

(r)  Carriage  of  Goods         .  .  .  315 

I.  EIGHTS  AND  LIABILITIES. 

1.  Damage  to  Goods  in  Transit— Inherent 
Vice,  or  Unfitness  of  Article.^— The  rule  as 
to  the  non-liability  of  a  common  carrier  for 
damage  resiilting  to  a  thing  carried,  fron 
its  own  "  inherent  vice,"  is  not  limited  t 
cases  in  which  the  damage  would  have  oc 
curred,  even  if  the  thing  had  never  been 
carried  at  all. 

The  plaintiff  was  the  owner  of  an  engine 
furnished  with  shafts  and  road  wheels  to  j 
enable  it  to  be  moved  from  place  to  place; 
he  employed  the  defendants  as  common 
carriers  to  carry  it  to  another  town,  and, 
as  their  horses  were  drawing  it  to  their 
station,  a  shaft  broke,  and  in  consequence 
the  engine  was  overturned  and  damaged. 
The  defect  in  the  shaft  could  not  have  been 
detected  by  any  ordinary  examination. 

Held— that  obviously  both  parties  intended 
the  engine  to  be  drawn  by  horses  to  the 
station;  that  there  was  an  inherent  and  un- 
known defect  rendering  it  unfit  for  such  a 
journey;  and  that  therefore  the  defendants 
were  not  liable  for  damage  arising  from 
such  defect. 
Lister  v.  Lancashire  and  Yorkshire  Ry.  Co., 

[1903]  1  K.  B.  878;  72  L.  J.  K.  B.  385;  S8 
L.  T.  561;  52  W.  R.  12— Div.  Ct. 

2.  Damage  to  Goods  in  Transit— Rejection 
of  Goods— Repair  of  Damage.]— Tn  order  to 
entitle  the  consignee  of  goods  carried  by  a 
public  carrier  to  reject  the  goods  and  claim 
their  full  value  as  new  from  the  carrier, 
leaving  it  to  the  carrier  to  dispose  of  and 
make  what  he  can  out  of  the  damaged 
goods,  it  is  not  sufficient  to  prove  that  the 
goods  have  been  damaged  to  some  extent, 
however  slight.  In  every  case  it  is  a  ques- 
tion of  circumstances,  depending  upon  the 
extent  tg  which  goods  are  damaged.    Where 


the  damage  sustained  is  serious,  and  the 
probable  cost  of  repairing  the  machine 
great,  it  is  not  reasonable  to  call  upon 
the  consignee  to  accept  delivery  and  con- 
tent themselves  with  being  repaid  the  cost 
of  repairing  the  machine. 

British    Columbia   Sawmills  v.    Nettleship 
((1868)  L.  R.  3  C.  P.  499;  37  L.  J.  C.  P.  235; 
16  W.  R.  1046)  distinguished. 
Dick  i-.  East  Coast  Railways,  (1902)  4  F.  178. 

3.  Declaration  of  Value  and  Nature  of 
Articles — Increased  Charge — "  Trinkets  "■— 
"  Glass  "  —  "  Plated  Articles  "  —  Opera 
Glasses  and  Photographic  Apparatus  .1— 
Carriers  Act,  1830  (11  Geo.  4  &  1  Will.  4,  c. 
68),  s.  1.] — A  jury  found  that  opera  glasses 
and  photographic  apparatus  were  not  with- 
in sect.  1  of  the  Carriers  Act,  1830. 

Levi,  Jones  &    Co.,  Ld.    v.    Cheshire    Lines 

[Committee,     (1901)    17    T.    L.    R.    443— 

Bruce,  J.,  and  Jury. 

4.  Negligence— Liability  of  Bargeowners— 
Construction  of  Contract— "  Loss  which  can 
be  covered  by  Insurance."] — A  common  car- 
rier who  intends  to  exclude  his  liability  for 
negligence  must  do  so  by  clear  and  explicit 
language;  and,  if  an  exemption  clause  is 
capable  of  two  constructions,  one  including, 
■Hid    the    other    excluding,    a    case   of   negli- 

?nce,  the  latter  construction  must  prima 
,aeir  ])revail. 

Phillips  V.  Clark  ((1857)  2  C.  B.  (n.s.)  156; 
26  L.  J.  C.  P.  168)  followed. 

Goods  were  loaded  on  the  defendants'  barge 
on  the  following  terms :  "  We  will  not  be 
liable  for  any  loss  of,  or  damage  to,  goods 
which  can  be  covered  by  insurance ;  the 
marine  or  other  policy  should  stipulate  that 
insurance  is  effected  without  recourse  to 
lighterman."  The  goods  were  lost  owing  to 
the  negligence  of  the  defendants'  bargemen. 

Held— that  the  loss  in  the  present  case  was 
within  the  words  "  loss  .  .  .  which  can 
be  covered  by  insurance,"  but  that  the  de- 
fendants were  nevertheless  liable,  for  a  car- 
rier cannot  rid  himself  of  liability  for  de- 
fault or  negligence  except  by  express  and 
explicit  words;  an  exemption  in  general 
words  must  be  construed,  not  as  relieving 
him  from  the  duty  of  taking  reasonable  care, 
but  as  merely  limiting  his  liability  as  an 
insurer. 

Decision  of  Walton,  J.  ([1903]  1  K.  B.  750; 
72  L.  J.  K.  B.  374;  51  W.  R.  477;  88  L.  T. 
428;  19  T.  L.  R.  328;  8  Com.  Cas.  155;  9  Asp. 
M.  C.  398)  affirmed. 

Price  and  Co.  v.  Union  LionrERAfiE  Co.,  [1904] 

[1  K.  B.  412;  73  L.  J.  K.  B.  222;  52  W.  R. 

325;  89  L.  T.  731;  20  T.  L.  R.  177;  9  Com. 

Cas.  120-C.  A. 

5.  Passenger's  Personal  Property — Loss  of 
Gold  Watch  and  Money— Theff— Negligence— 
Conditions  on  Ticket— Ship— Merchant  Ship- 
ping Act,  1894  (57  &  58  Vict.  c.  60),  s.  502  (ii.).] 
—The  plaintiff  was  a  passenger  on  the  de- 
fendants'  steamship    upon    the   terms   of   a 
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Rights  and  Liabilities— C'o?in'7iricrf.  j 

ticket  which   provided   that   the   defendants 
would  not  be  responsible  for  loss  or  injury  , 
of  or  to  the  person  or  property,   goods,   or  ■ 
articles  belonging  to  or  carried  by  a  passen- 
ger,   whether    occasioned    by   thefts   or    rob- 
beries   by    persons    in    the    defendants'    em-  [ 
ployment  or  others,   or  any  other  acts,  de-  . 
faults,     or    negligence    of     the    defendants'  | 
agents  or  servants  of  any  kind  whatsoever,  j 
The  plaintiff  at  night  placed  his  gold  watch 
and   chain   and    some   money   in    the   watch 
pocket   over   his  berth   in   his   cabin.       The 
watch  pocket  was  close  to  a  fanlight  opening 
on  to  a  ventilating  shaft  through  which  a  j 
person  on  deck  could  reach  the  watch  pocket. 
The  watch   pocket  was   placed   there   under 
the    directions    of    the    defendants'    marine  j 
superintendent   when   the    vessel    was   being  '■ 
built.    The  watch,   chain,   and   money  were  j 
stolen  one  night  by  a  person  on  deck  reach- 
ing   through    the    ventilating    shaft.     In    an 
action    to    recover    their    value    upon    the  I 
grounds— (1)  of  negligence  on  the  part  of  the 
defendants    in    placing    the    watch    pocket 
where  it  was,  and  (2)  of  breach  of  warranty 
in  not  providing  a  safe  cabin  for  the  car- 
riage of  the  plaintiff's  property, 

Held— that  if  the  defendants  were  negli- 
gent, they  were  protected  by  the  terms  of 
the  ticket;  that,  with  regard  to  the  warranty 
as  to  articles  which  remained  in  the  personal 
control  of  the  passenger,  such  as  his  watch, 
chain,  and  money,  the  liability  of  a  carrier 
was  the  same  as  in  the  case  of  a  passenger — 
namely,  an  obligation  to  exercise  reasonable 
care;  that  this  obligation  did  not  become 
more  extensive  at  night  by  reason  of  the 
passenger  placing  the  articles  in  the  recep- 
tacle intended  for  them;  but  that  if  the 
obligation  did  become  more  extensive,  sect. 
502  (ii.)  of  the  Merchant  Shipping  Act,  1894, 
protected  the  defendants,  the  value  of  the 
articles  not  having  been  declared  and  the 
loss  not  having  occurred  through  the  per- 
sonal fault  of  the  defendants. 
Smitton  v.  The  Orient  Steam  Navigation  Co., 

[Ld.,  (1907)  96  L.  T.  848;  23  T.  L.  E.  359;  12 
Com.  Cas.  270— Channell,  J. 

II.  RAILWAYS. 

(a)  Passengers'  Luggage. 

6.  Articles  not  Personal  Luggage  —  Com- 
mercial Travellers'  Samples  —  Bicycles — 
Charges.']  —  A  commercial  traveller  in 
bicycles  who  travels  with  the  component 
parts  and  with  incomplete  machines  is  en- 
titled to  the  special  terms  given  by  railway 
companies  in  respect  of  commercial  travel- 
lers' luggage,  and  should  not  be  charged  the 
higher  rates  for  bicycles. 

GORMCLLY    AND    JEFFREY    MANUFACTURING    Co.     V. 

[Midland  Railway  Co.,  (1898)  14  T.  L.  E.  84 
— Bigham,  J. 

7.  Articles  not  Personal  Luggage— Com- 
mercial Travellers'  Samples— Contract  to 
Carry    htj   Passenger    Train— Conditions    Re- 


lieving from  Liability— Contract  not  Signed 
—  Validity— Railway  and  Canal  Traffic  Act, 
1854  (17  &  18  Vict.  c.  31),  s.  7.]-Sect.  7  of  the 
Railway  and  Canal  Traffic  Act,  1854— which 
provides  that  a  railway  company  shall  be 
liable  for  the  loss  of  articles  and  goods  in 
the  receiving,  forwarding,  or  delivering 
thereof  occasioned  by  the  neglect  or  default 
of  the  company  or  its  servants,  provided 
that  no  special  contract  between  the  com- 
pany and  any  other  parties  respecting  the 
receiving,  forwarding,  or  delivering  thereof 
shall  be  binding  upon  or  affect  any  such 
party,  unless  the  same  be  signed  by  him  or 
by  the  person  delivering  such  articles  or 
goods  for  carriage— is  not  limited  to  goods  or 
articles  which  the  company  are  bound  to 
carry  by  the  particular  class  of  train  in 
which  they  are  in  fact  carried.  The  section, 
therefore,  applies  to  goods  carried  by  pas- 
senger train  which  the  company  are  only 
under  a  legal  obligation  to  carry  by  goods 
train,  e.g.,  to  commercial  travellers'  samples 
carried  as  luggage. 

Decision  of  Div.  Ct.  ([1906]  2  K.  B.  619;  75 
L.  J.  K.  B.  603;  94  L.  T.  820;  22  T.  L.  R.  591) 
affirmed. 

Wilkinson    and    Another    r.    Lancashire    and 

[Yorkshire  Ry.  Co.,  [1907]  2  K.  B.  222;  76 

L.  J.  K.  B.  801;  97  L.  T.  35;  23  T.  L.  R.  509 

— C.  A. 

8.  Articles  not  Personal  Luggage-Bicycle.] 
—A  bicycle— however  common  it  may  be 
among  people  to  carry  bicycles  about  with 
them— cannot  be  said  to  be  carried  as  lug- 
gage, in  the  sense  of  ordinary  personal 
luggage. 

Britten  v.  Great  Northern  Railway,  [1899]  1 

[Q.  B.  243;  68  L.  J.  Q.  B.  75;  69  L.  T.  640; 

15  T.  L.  R.  71-Channell,  J. 

9.  Contract  to  Carry  Passengers'  Luggage 
Free— Jewelry  in  Luggage— Carriers  Act, 
1830  (11  Geo.  4  &  1  Will.  4,  c.  68),  ss.  1,  2,  6.] 
—The  plaintiffs,  who  were  husband  and  wife, 
were  passengers  on  the  defendants'  railway, 
and  took  with  them  a  box  which  with  its 
contents  was  passengers'  ordinary  personal 
luggage,  and  which  they  were  entitled, 
under  a  notice  in  the  defendants'  time-table, 
to  have  carried  free  of  charge.  The  box 
contained  articles  of  jewelry  belonging  to 
the  wife,  above  the  value  of  <£10,  and  their 
value  and  nature  were  not  declared,  nor 
was  any  charge  paid  in  respect  thereof  in 
accordance  with  sect.  1  of  the  Carriers  Act, 
1830.  The  box  and  its  contents  were  lost  on 
the  journey. 

HeuD— that  the  contract  by  the  company  to 
carry  a  specified  quantity  of  personal 
luggage  free  of  charge  was  not  inconsistent 
with  the  application  of  sect.  1  of  the 
Carriers  Act,  1830,  and  that  therefore  the 
defendants  were  not  liable  for  the  loss  of 
the  jewelry. 

Cass  well  and  Wife  v.   Cheshire  Lines  Com- 

[mittee,  [1907]  2  K.  B.  499;  76  L.   J.  K.  B. 

734;  97  L.  T,  209;  23  T.  L.  R.  580— Piv.  Ct, 
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Bailways — Continued, 

10.  Declaration  of  Value  {if  over  £10)  and 
Nature  of  Articles— Increased  Charge- 
Carriers  Act,  1830  (11  Geo.  4  &  1  Will.  4,  c. 
68),  s.  1.]— The  plaintiff  claimed  to  recover 
^240,  the  value  of  the  jewelry  contained  m 
a  dressing-case  which  was  lost  at  Victoria 
Station  when  she  was  about  to  start  for 
Cologne  by  the  Flushing  boat  tram.  1  he 
defendants  pleaded  that  under  the  Carriers 
Act,  1830,  they  were  not  liable  for  more  than 

jeio. 

Held— that    the    words    of    sect.  1  of    the 

Carriers  Act  were  conclusive. 

Dyke    v.    Sodth-Eastern    and    Chatham    Eail- 

[WAYS     Managing     Committee,     (1901)     17 

T.  L.  R.  651— Lord  Alverstone,  C.J. 

11.  Free  Pass  by  Railway  and  Steamer- 
Loss  of  Life— Loss  of  Luggage— Conditions 
Relieving  from  all  Responsibility  —  Fatal 
Accidents  Act,  1840  (9  &  10  Vict.  c.  93)- 
Canal  Traffic  Act,  1854  (17  &  18  Vict.  c.  31), 
s.  7-Railway  Clauses  Act,  18G3  (2G  &  27  Vict. 
c.  92),  s.  ^l— Regulation  of  Railways  Act,  1868 
(31  &  32  Vict.  c.  119),  s.  U— Merchant  Ship- 
ping Act,  1894  (57  &  58  Vict.  c.  60),  s.  503.]- 
Mr.  J.  Le  M.  was,  at  the  time  of  his  death, 
in  the  service  of  the  London  and  North- 
western Eailway  Company,  and  obtained  a 

the     London     and     South- 


(2)  the  conditions  were  applicable  to  the 
whole  transit  from  London  to  Jersey ;  (3)  the 
pass  was  equally  binding  so  far  as  it  related 
to  any  claim  for  loss  of,  or  injury  to,  the 
luggage  which  either  Mr.  Le  M.  or  his  wife 
had  under  the  charge  of  the  company,  and 
the  travelling  bag  was  so;  (4)  the  Eaihvay 
Clauses  Act,  1863,  extending  to  steamers  be- 
longing to  railway  companies  sect.  7  of  the 
Railway  and  Canal  Traffic  Act,  1854,  being 
a  Clauses  Act,  applied  to  railways  whose 
special  Acts  were  passed  after  1863  (see  sect. 
30),  and  the  London  and  South-Western 
Acts  were  before' that  time;  (5)  sect.  14  of 
the  Regulation  of  Railways  Act,  18G8,  was 
not  applicable  to  the  contract,  as  it  deals 
with  the  case  of  a  company  agreeing  by 
through-booking  contracts  in  the  ordinary 
course  of  business  where  a  payment  is  made. 
And  that  the  claims  put  forward  must,  there- 
fore, be  excluded  from  the  fund  paid  into 
Court  which  had  to  be  distributed. 

Held  also— that  the  words  "  or  other  things 
whatsoever  on  board  the  ship  "  in  sect.  503, 
sub-sect.  1  (b)  of  the  Merchant  Shipping  Act, 
1894,  include  "  passengers'  luggage." 
The  "Stella."  [1900]  P.  161;  69  L.  J.  P.  70; 
[82  L.  T.  390;  16  T.  L.  R.  300;  9  Asp.  M.  C. 
66— Barnes,  J. 

(b)  Carriage  of  Animals. 
12.  Condition   Limiting   Liability— Reason- 


\  ableness—Onus  of  Proof— Railway  and  Canal 

I    m         ,f         i   _  i      1  o  r  <     /  1  -7    f.    1  li    AT  i  n<-      ^      •■11 


free    pass     from 

Western   Eailway   Company,   similar   accom     ^^ 

modation  being  given  by  the  London  and  yra/fic  4 cf  1854  (17  &  18  Vict.  c.  31),  s.  7.]— A 
North-Western  Railway  Company  to  the  j  ^  ^^^^^  consigned  bv  the  plaintiff  for  carri- 
employees  of  other  railway  companies.  He  '  ^^^  ,  ^j^^  defendants'  railway  under  a 
was  travelling  with  his  wife  from  London  I  "g^.j^i  contract,  signed  by  the  plaintiff, 
to  Jersey  with  a  free  pass,  issued  by  the  ^^^j^.^j^  contained  a  condition  that  the  def en- 
London  and  South-Westeru  Railway  Com-  |  ^^^^^^  ^vould  not  "  in  any  case  be  responsible 
pany,  at  the  foot  of  which  there  was,  in  ^^  ^^^^  ^he  following  sums  .  .  .  dogs, 
print,  the  words-"  For  conditions  see  back.  ^^-^^  ^^,  ^^^^^^  ^2  each,  unless  a  higher  value 
On  the  back  the  conditions  were  set  out  as  1  ^^  declared  at  the  time  of  delivery  to  the 
follows:  "This  free  pass  is  granted  on  the  ^^^^^^^^^^.^  ^^^^  ^  percentage  of  li  per  cent, 
following  conditiona,"  and  the  second  ot 
those    conditions    was    that,    "  It     shall     be 


taken  as  evidence  of  an  agreement  that  the 
company  are  relieved  from  all  responsibility 
for  any  injury,  delay,  loss,  or  damage,  how- 
ever caused,  that  may  be  sustained  by  the 
person  or  persons  using  this  pass." 

The  luggage  of  Mr.  and  Mrs.  Le  M.  was 
placed  in  the  luggage  van  at  Waterloo  for 
delivery  at  the  end  of  the  journey,  but  they 
took  a  portion  with  them  in  the  railway 
carriage,  and  on  going  on  board  the  steamer 
at  Southampton  Mrs.  Le  M.  handed  her 
travelling  bag,  containing  money  and  jewel- 
lery, to  the  stewardess  for  safe  custody. 
The  vessel  stranded  on  the  Black  Rock.  Mrs. 
Le  M.  was  saved  and  her  husband  was 
drowned. 

Mrs.  Le  M.  claimed,  on  behalf  of  herself 
and  four  children,  damages,  under  Lord 
Campbell's  Act,  and  for  the  loss  of  her  hus- 
band's luggage  and  for  her  lost  personal 
effects. 

Held— that  (1)  the  conditions  which  were 
on  the  back  were  terms  agreed  to  by  the 
passenger,  Mr.  Le  M.,  and  those  terms  ex- 
cluded such  a  loss  as  that  which  liappened; 


company,   ana  a  per  „  ,.  ^i 

(minimum  3d.)  paid  upon  the  excess  ot  the 
value  so  declared."  The  value  of  the  dog 
was  <£300,  and  the  plaintiff  paid  4s.  for  its 
carriage,  but  made  no  declaration  as  to  its 
value.  The  dog  was  lost  owing  to  the  negli- 
gence of  the  defendants.  In  an  action  to 
recover  its  value,  the  defendants  contended 
that  the  plaintiff  was  duly  entitled  to  re- 
cover £2,  and  they  gave  evidence  that  the 
special  rate  of  1.1  per  cent,  was  the  usual 
charge  made  by  all  railway  companies. 

HELD-the  special  rate  of  li  per  cent,  was 
"just  and  reasonable"  within  sect.  7  of  the 
Railway  and  Canal  Traffic  Act,  1&^)4;  and 
that  therefore  the  plaintiff  was  entitled  to 
recover  only  .4:2. 

Decision  of  Walton,  J.  (23  T.  L.  R.  236;  12 
Com.  Cas.  158),  reversed. 
Williams  v.  Midland  Ry.  Co.,  [1908]  1  K.  B. 
[252;  98  L.  T.  81 ;  24  T.  L.  R.  170-C.  A. 

13.  Horses— Pair  of  Horses  Forwarded  by 
Train— Loss  of  one  Horse— Limit  of  <£50— 
Signed  Condiiions—Devlaration  as  to  Higher 
Value— Railway  and  Canal  Traffic  Act,  1854 
(17  &  18  Vict,  c,  31),  A-.  7.]— Plaintiff  was  a 
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Bailways — Continued. 

horse  dealer,  and  bought  a  pair  of  horses 
and  resold  them  at  a  profit  for  .£140.  He 
delivered  the  horses  at  the  defendants' 
station  at  Tubs  Hill,  Sevenoaks,  for  carriage 
to  Victoria  Station,  and  signed  certain  con- 
ditions, of  which  one  was  as  follows :  "  The 
managing  committee  will  not,  in  any  case, 
be  responsible  beyond  the  following  sums : 
horses,  .£50  each  .  .  .  unless  a  higher 
value  be  declared  at  the  time  of  delivery 
to  the  committee,  and  a  percentage  of  1^ 
per  cent,  paid  upon  the  excess  of  the  value 
so  declared."  On  arrival  at  Victoria  one  of 
the  horses  was  found  strangled.  The  other 
horse  went  on  to  Peterborough,  where  the 
purchaser  refused  to  accept  it.  The  plain- 
tiff claimed  =£100  damages,  including  depre- 
ciation caused  to  the  surviving  horse  as  one 
of  a  pair. 

Held— that,  as  all  the  damage  arose  from 
the    mishap   to   one   horse,   the   amount    re- 
coverable was  limited  to  <£50. 
Berry   v.    South   Eastern    and   Chatham    and 

[Dover  Eailway  Companies'  Managing  Com- 
mittee, (1902)  18  T.  L.  E.  159-Darling,  J. 

(c)  Carriage  of  Goods. 

AjuI  aee  Nos.  6,  7,  8,  svpra^  and  Shipping, 
121—1(59. 

15.  Carriage  of  Wool— Custom  of  Trade- 
Liability  of  Carrier.^ 

Held— to  be  proved  upon  the  evidence  that 
the  contract  of  carriage  customary  in  the 
trade  for  the  carriage  of  wool  from  import 
ship  in  London  to  Bradford  via  Goole  is  one 
by  which  the  carrier  undertakes  to  deliver 
the  wool  in  as  good  condition  as  he  receives 
it,  the  act  of  God  and  of  the  King's  enemies 
excepted. 

France  Fenw'ick  &  Co.  v.  Mannheim  Insdrance 
[Co.,  (1905)  10  Com.  Cas.  242-Channell,  J. 

16.  Delay— Loss  of  Market— Condition  re- 
lieving from  Liability- -Negligence— Notice- 
Railway  and  Canal  Traffic  Act,  1854  (17  &  18 
Vict.  c.  31),  s.  7.]— The  Railway  and  Canal 
Traffic  Act,  1854,  only  becomes  important, 
and  the  exemptions  under  that  Act,  and  the 
question  of  conditions  and  their  reasonable- 
ness, only  become  important,  if  there  is 
negligence. 

Whenever  either  the  object  of  the  sender 
IS  specially  brought  to  the  notice  of  the  car- 
rier, or  circumstances  are  known  to  the 
carrier  from  which  the  object  ought  in 
reason  to  be  inferred,  so  that  the  object 
may  be  taken  to  have  been  within  the  con- 
templation of  both  parties,  damages  may  be 
recovered  for  the  natural  consequences  of 
the  failure  of  that  object. 

The  defendants  accepted  the  goods  with  the 
knowledge  that  they  were  to  be  sold  at  next 
moruing's  market;  but  the  plaintiff's  gave 
them  the  goods  with  the  knowledge  that  the 
defendants  said  that  they  would  not  be  liable 
tor  any  loss  of  market.    Both  the  consignor 


and  the  defendants  knew  that  it  was  very 
probable,  or  at  all  events  very  possible,  that 
the  goods  would  not  reach  the  market  in 
time.  The  consignment  note  contained  the 
condition  that  "  the  company  will  not  be 
liable  for  any  loss  of  market." 

Held— that  the  case  was  outside  sect.  7  of 
the  Eailway  and  Canal  Traffic  Act,  1854,  as 
there  was  no  negligence  on  the  part  of  the 
defendants;  that,  though  the  condition  was 
unreasonable  within  that  Act,  it  was  good 
as  a  notice. 
Duckham    v.    Great    Western    Eailway    Co., 

[(1899)    80    L.    T.    774;    15    T.    L.    E.    328- 
Darling,  J. 

17.  Misdescription  of  Goods  to  obtain 
Lower  Rate  —  "  Account  of  goods  "—"  De- 
mand"—Railway  Clauses  Act,  1845  (8  &  9 
Vict.  c.  20),  ss.  98,  99.]— A  consignor  sent 
goods  to  a  railway  company  for  carriage  on 
the  railway,  and  with  the  goods  he  sent  a 
consignment  note  giving  a  false  description 
of  them  in  order  to  avoid  payment  of  the 
proper  rates.  Unless  the  consignment  note 
containing  a  description  of  the  goods  had 
been  sent  the  railway  company  would  not, 
as  the  consignor  knew,  receive  the  goods. 
The  consignor  having  been  charged  under 
sects.  98  and  99  of  the  Eailway  Clauses  Act, 
1845,  with  having  given  a  false  account  of 
the  goods  with  intent  to  avoid  payment  of 
tolls. 

Held— that  where  a  consignor,  knowing 
that  a  demand  for  an  account  would  be  made 
by  the  railway  company  before  receiving  the 
goods  for  carriage,  sent  the  goods  with  the 
account,  that  was  equivalent  to  a  demand 
so  as  ^o  make  the  giving  of  a  false  account 
an  offence  ucder  the  sections;  that  it  was 
not  necessary  that  the  goods  should  be  on 
the  railway  at  the  time  the  demand  was 
made  or  the  account  rendered;  and  that 
the  word  "tolls"  in  the  sections  included 
charges  for  the  carriage  of  goods  in  the 
railway  company's  own  trucks,  and  was  not 
limited  to  charges  for  the  carriage  of  goods 
in  the  consignor's  trucks. 
Barr,  Moering  and  Co.  v.  London  and  North- 

[Western  Eailway  Co.,  [1905]  2  K.  B.  113; 

74  L.  J.  K.  B.  540;  G9  J.  V.  233;  53  W.  E. 

C05 ;  92  L.  T.  421 ;  21  T.  L.  E.  412-Div.  Ct. 

18.  Owner's  Risk — Over-carriage — Substi- 
tuted Route— Liability  of  Company.}-  -The 
plaintiff  consigned  goods  by  the  defendants' 
line  to  J.  by  a  specified  route  upon  the  terms 
of  an  owner's  risk  note  relieving  the  defen- 
dants from  liability  except  for  wilful  mis- 
conduct. The  goods  ought  to  have  been 
transhipped  at  E.  and  sent  on  via  S.;  by 
mistake  they  were  carried  on  to  T.,  and 
were  then  intentionally  sent  on  via  W.,  such 
substituted  route  being  under  the  circum- 
stances admittedly  the  quickest.  They  ar- 
rived later  than  they  would  have  done,  if  no 
mistake  had  been  made,  but  earlier  than  if 
they  had  been  sent  back  to  E.,  and  thence 
onward  via  S. 
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'R&il'wa.ys—Contin  ned. 

Held— that  the  defendants  were  not  liable 
for  the  delay. 

Mallet  V.  Great  Eastern  By.  Co.  ([1899]  1 
Q.  B.  309;  G8  L.  J.  Q.  B.  256;  47  W.  E.  334; 
80  L.  T.  53— Div.  Ct.,  No.  22.  infra)  dis- 
tinguished and  doubted. 

Foster  v.  Gkeat  Western  Ey.  Co.,  [1904]  2 
LK.  B.  30G;  73  L.  J.  K.  B.  811;  52  W.  E. 
685;  90  L.  T.  779;  20  T.  L.  E.  472- -Div.  Ct. 

19.  Owner's  Ttisk — Special  Contract — De- 
claration of  Value — Customs  Declaration- 
Carriers  Act,  1830  (11  Geo.  4  and  1  Will.  4  c. 
68),  5.  1— Customs  Consolidation  Act,  1876  (39 
&  40  Vict.  c.  3G),  s.  6i—Bailway  and  Canal 
Traffic  Act,  1854  (17  &  18  Vict.  c.  81),  s.  7.]— 
Four  bales  of  furs  were  consigned  abroad  for 
carriage  to  London  by  the  defendants' 
steamer  from  Holland  to  Harwich  and 
thence  by  their  railway  to  London.  The 
bales  were  carried  at  a  reduced  rate  at 
owner's  risk,  subject  to  certain  exceptions 
which  were  not  material,  under  a  special 
contract  signed  by  the  consignors.  A  declar- 
ation as  to  the  n.iture  and  description  of  the 
goods  was  made  under  sect.  64  of  the  Cus- 
toms Consolidation  Act,  1876,  ti'eating  the 
four  bales  as  one  parcel.  On  arrival  at  the 
railway  station  in  London  one  of  the  bales 
was  stolen.  The  Judge  came  to  the  conclu- 
sion upon  the  facts  and  documents  that  tJie 
bale  was  lost  before  the  transit  was  at  an 
end. 

Held— that  the  defendants  were  protected 
from  liability  by  the  special  contract. 

Semble,  the  fact  that  the  goods  were  re- 
ceived by  a  common  carrier  under  a  special 
contract  would  not  deprive  him  of  the  pro- 
tection of  sect.  1  of  the  Carriers  Act,  1830, 
unless  the  terms  of  the  contract  were  in- 
consistent with  the  goods  having  been  re- 
ceived by  him  as  common  carrier. 

Semble,  also,  the  customs  declaration  is 
not  a  declaration  of  the  value  of  the  goods 
to  the  common  carrier  within  the  meaning 
of  sect.  1  of  the  Carriers  Act,  1830. 

HiRSCHEL    AND    MeYER    V.    ThE    GrEAT    E ASTERN 

[Ey.  Co.,   (1906)  22  T.  L.  E.  651;  96  L.  T. 
147;  12  Cora.  Cas.  11— Kennedy,  J. 

20.  Owner's  Risk— "  Wilful  Misconduct." 
— The  plaintiff  consigned  sheep  skins  for 
carriage  from  Paddington  to  Winchester  by 
the  defendants'  railway  "at  owner's  risk," 
e.xompting  the  defendants  from  liability  ex- 
cept upon  proof  that  the  loss  arose  from  the 
wilful  misconduct  of  the  defendants'  ser- 
vants. The  skins  were  packed  by  tlie  de- 
fendants' servants  at  Paddington  on  wood 
chips  laid  on  the  floor  of  the  truck.  In  con- 
sequence, the  chips  got  entangled  in  the 
wool  and  the  skins  were  injured.  In  answer 
to  a  complaint  by  the  plaintiff,  the  station- 
master  at  Winchester  wrote  that  the  defen- 
dants were  not  liable  because  the  goods  were 
carried  at  owner's  risk,  and  continued  :  "  I 
have,  however,  asked  our  Paddington  people 


not  to  use  the  kind  of  litter  you  object  to 
in  the  future."  The  plaintiff  subsequently 
consigned  another  lot  of  sheep  skins  from 
Paddington  to  Winchester  by  the  defen- 
dants' railway  at  owner's  risk,  and  they 
were  similarly  damaged  through  being 
packed  on  wood  chips.  In  an  action  to  re- 
cover damages  in  respect  of  the  second  con- 
signment. 

Held— that,  in  the  absence  of  proof  that 
the  danger  of  using  wood  chips  was  commu- 
nicated to  those  in  charge  of  the  loading  at 
Paddington,  there  was  no  wilful  misconduct 
on  their  part  in  loading  the  skins  as  they 
did,  and  that  the  defendants  were  not  liable. 

And  semble  the  word  "object"  would  not 
convey  the  danger  of  damage. 

FoRDER    V.    Great    Western    Eailway    Co., 

[1905]  2  K.  B.  532;  74  L.  J.   K.  B.  871;  53 

\V.  E.  574;  93  L.  T.  344;  21  T.  L.  E.  625— 

Div.   Ct. 

21.  Owner's  Risk— Contract  with  one  Com- 
pany for  through  Carriage— Privity  of  Con- 
tract -Special  Contract — Alternative  Rates 
—Railway  and  Canal  Traffic  Act,  1854  (17  & 
18  Vict.  c.  31),  s.  7.]— The  plaintiff  bought 
goods  in  Belgium  and  consigned  them  to 
England  by  a  firm  of  shippers  at  Hull;  the 
latter  consigned  the  goods  to  the  plaintiff's 
home  over  the  lines  of  the  North-Eastern 
and  Great  Northern  Eailway  Companies  in 
pursuance  of  an  owner's  risk  contract 
entered  into  by  them  with  the  former  com- 
pany; the  goods  were  lost  on  the  line  of  the 
latter  company  (the  defendants).  In  an 
action  to  recover  the  value  of  the  goods. 

Held— that  the  shippers  were  the  plain- 
tiff's agent  to  make  the  contract,  and  that 
the  defendants,  having  authorised  the 
North-Eastern  Eailway  to  make  it,  were  en- 
titled to  the  benefit  of  it;  that  it  was  a  special 
contract  with  a  reasonable  alternative  rate 
within  the  meaning  of  sect.  7  of  the  Eail- 
way and  Canal  Traffic  Act,  1854;  and  that 
therefore  the  plaintifi  could  not  recover. 

Barrett  v.  Great  Northern  Ey.  Co  ,  (1904)  52 
[W.  E.  479;  20  T.  L.  E.  175— Div.  Ct. 

22.  Owner's  Risk—Dclay—Convcying  Hoods 
by  different  Route— Damages— Liability.]— 
A  railway  company  contracted  with  M.  to 
carry  goods  to  Jersey,  via.  the  Great  Western 
Eailway.  Instead  of  doing  so  they  carried 
them  via  the  London  and  Souih-Wostern 
Eailway,  and  in  consequence  there  was 
delay,  and  M.  suffered  (himage  and  loss.  The 
contract  was  for  carriage  at  owner's  risk. 
In  the  contract  was  a  clause  relieving  the 
company  from  all  liability  for  loss,  damage, 
misdelivery,  delay  or  detoiifioii,  except  wliore 
such  arose  from  the  wilful  misconduct  of 
the  company. 

Held— that,  as  the  company  had  not  car- 
ried out  the  terms  of  the  contract,  the  above 
clause  did  not  apply,  and  the  company  were 
liable. 
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Mallett  v.  Great  Eastern  Railway  Co. 

[1  Q.  B.  309;  68  L.  J.  Q.  B.  256;  47  W.  R. 

334;  80  L.  T.  53;  15  T.  L.  E.  137-Div.  Ct. 

But  set'  No.  18,  suj}ra. 

2S.  Owner's  Risk-"  Wilful  Misconduct" 
-Delay-Acts  of  Omission- Knowledge- 
Onus  of  Proof. ]-G.,  having  contracted  with 
the  railway  company  that  they  were  to  be 
exonerated  from  liability  in  respect  ot  the 
transit  of  his  goods,  save  when  the  damage 
arose  from  their  wilful  misconduct,  delivered 
at  Ballymena  railway  station,  for  carriage  to 
Manchester,  a  case  of  fowls,  which  the  rail- 
way company  knew  to  be  perishable  goods 
requiring  to  be  forwarded  without  delay. 
They  failed  to  despatch  the  goods  by  either 
of  two  trains,  which  would  have  ensured 
their  arrival  in  time  for  the  Manchester 
markets  on  the  following  morning,  for  which 
they  were  intended,  and  when  the  goods  did 
arrive  in  Manchester  they  were  late,  and, 
being  perishable,  had  deteriorated  in  value. 
At  G.'s  instance,  the  consignee  refused  to 
take  delivery,  and  G.  sued  the  company  for 
the  loss  occasioned  by  their  wilful  miscon- 
duct  in   delaying   the   goods. 

Held  (Palles,  C.B.,  dm.)— that,  under  the 
circumstances,  unreasonable  delay,  even 
though  entirely  unexplained,  was  not  suffi- 
cient to  amount  to  wilful  misconduct,  and 
that  it  lay  upon  the  plaintiff  to  prove  that 
the  defendants  intentionally  delayed  the 
goods. 

Held  (by  Palles,  C.B.)— that  the  defen- 
dants being  aware,  from  the  perishable 
nature  of  the  goods,  that  substantial  damage 
would  result  from  delay,  there  was  evidence 
that  tbeir  omission  to  forward  them  at  once 
was  wilful,  and  therefore  there  was  evidence 
of  wilful   misconduct. 

Graham    v.    Belfast   and    Northern  Counties 
[Railway  Co.,  [1901]  2  Jr.  R.  13. 


signment-note  was  :  —  "In  respect  of  any 
.  .  .  goods  and  articles  booked  through 
by  them  or  their  agents  for  conveyance 
partly  by  railway  and  partly  by  sea 
.  .  .  the  company  shall  be  exempted  from 
liability  for  any  loss,  damage,^  or  delay 
which  may  arise  during  the  carriage  by  sea 
from  .  .  .  accidents  from  machinery, 
boilers  and  steam."  On  arrival  at  Kirkwall 
the  piano  was  found  to  be  materially 
damaged,  and  the  consignee  refused  to  take 
delivery.  The  senders  sued  the  railway  com- 
pany for  damages. 

Held— that  under  the  contract  the  piano 
was  carried  at  the  risk  of  the  railway  com- 
pany, not  only  during  the  railway  carriage 
from  Inverness  to  Keith  or  to  Aberdeen,  but 
also  from  Aberdeen  to  Kirkwall  during  the 
sea  transit. 

Logan  &  Co.  v.  Highland  Railway  Co.,  (1900) 
[2  F.  292. 

25.  Through  Booking  over  several  Rail- 
ways—Contracting Company  Limiting  its 
own  Liability— Validity— Onus  of  Proof.']— 
Where  there  is  a  through  booking  of  goods 
which  necessitates  their  being  carried  over 
lines  owned  by  different  companies,  a  con- 
\  dition  limiting  the  liability  of  the  contract- 
ing company  to  wilful  misconduct  of  its 
servants  on  its  own  line  is  valid.  When  the 
goods  are  damaged  in  transit  the  onus  of 
proving  that  they  were  not  damaged  by  the 
wilful  misconduct  of  the  servants  of  the  con- 
tracting company  on  its  lines  lies  on  the 
contracting  company. 

Mahony  v.  Waterford,  Limerick,  and  West- 
[ern  Ry.  Co.,  [1900]  2  Ir.  R.  273— Q.  B.  Div 


CEMETERY. 

See  Burial  and  Cremation. 


24.  Through  Booking— Rail  and  Sea— Legal 
Liability  of  Carriers  beyond  their  own  Line 
and    during    Sea    Transit.]— The    Highland 
Railway   Company   accepted   from   Logan   & 
Co.  a  piano,  in  packing-case,  for  transit  in 
terms    of   a   consignment-note    to    Kirkwall, 
Orkney.    The  consignment-note  was  printed, 
except     so     far     as     the     details     in     the 
different    columns     were     filled     in     by     or 
upon  the  instructions  of  Logan  &  Co.    The 
consignment-note  contained  {inter  alia)  the 
following    heading    and    terms: — Ordinary 
consignment-note  for  traffic  carried  at  com- 
pany's   risk.    The    Highland    Railway    will 
please  receive  the  undermentioned  goods  and 
forward  them  subject  to  the  conditions  on 
the  back  hereof.       Senders :  Logan  <£•  Com- 
pany.      Consignee :     James      Grant,      Esq. 
Address :      Kirkwall,      Orkney.       Mo^e      of 
transit :  Goods  and  Steamer,  via  Aberdeen. 
Who  pays  the  carriage?      Senders  to  Aber- 
deen only.    Consignee  pays  Steamer  freight. 
One  of  the  conditions  indorsed  on  the  con- 


CERTIFICATES. 

See    Companies  ;    Evidence  ;    High- 
ways, 41,  46—48. 


CERTIORARI. 

See    Bankruptcy   and    Insolvency 
Crown  Practice. 


CEYLON. 

See  Dependencies  and  Colonies. 

CHANNEL   ISLANDS. 

See  Dependencies  and  Colonies, 
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CHARGING   ORDER. 


Inn  at  the  date  of  the  deed,  as  shown  by 

the    terms    of    the    deed    itself    and    by    the 

See  Admiralty,  19  ;  Bankruptcy  and  \  records  of  the  Inn,  and  also  having  regard 

to  the  statements  made  at  or  about  the 
period  concerning  the  Inns  of  Chancery  by 
Sir  John  Fortescue,  Lord  Coke,  and  Stowe, 
and  to  the  various  orders  and  regulations 
made  from  time  to  time  concerning  and 
affecting  these  Inns,  the  hereditaments 
known  as  Clifford's  Inn  were  conveyed  upon 
trusts  affecting  them  which  were  of  such  a 
public  and  general  character  as  to  be  charit- 
able within  the  provisions  of  the  statute 
43  Eliz.  c.  4,  where  one  of  the  charitable 
purposes  mentioned  is  the  "  maintenance  of 
....  schools  of  learning,"  and  that  the 
property  was  impressed  with  a  charitable 
trust,  and  was  not  held  by  the  trustees  as 
private  property  for  the  individual  members 
of  the  society  for  their  own  personal  benefit, 
to  be  divided  and  disposed  of  as  they  might 
think  fit. 

Judgment  of  Cozens-Hardv,  J.  ([1900]  2 
Ch.  511;  69  L.  J.  Ch.  755;  64  J.  P.  772;  82 
L.  T.  795),  affirmed. 

Smith  v.  Kerr,  [1902]  1  Ch.  774;  71  L.  J.  Ch. 
[369;  86  L.  T.  477;  18  T.  L.  E.  456-C.  A. 


Insolvency  ;  Practice. 


CHARITIES. 

I.  Administration    of    Charitable 

Tkusts. 
{a)  Generally      .         .         .         .         .321 
(//)  Schemes 329 

II.  Charitable  Gifts. 
(«)  Generally      .....  334 

'     '-  .         .         .         .350 

.  353 

Wills,  378—381. 


(*)  Mortmain  Acts 
(r')  Uncertainty 
And  sec  Action.  4 


I.  ADMINISTRATION     OF     CHARITABLE 
TRUSTS. 


(a)  Generally. 

1.  C/iarity.]— The  Eoyal  General  Theatri- 
cal Fund  Association  is  a  charity.  Spiller 
V.  Maude  ((188G)  32  Ch.  D.  158,  n;  13  W.  R. 
G9)  approved.  That  case  was  not  overruled, 
or  intended  to  be  overruled,  by  Cunnack  v. 
Edwards  ([1896]  2  Ch.  679;  65  L.  J.  Ch.  801; 
45  W.  R.  99;  75  L.  T.  122;  12  T.  L.  E.  614). 
In  re  Lacy;  Eoyal  General  Theatrical  Fund 

[Association  v.  Kydd,  [1899]  2  Ch.  149;  68 

L.  J.  Ch.  488;  47  W.  E.  664;  80  L.  T.  706— 

Stirling,  J. 

2.  Charitable  Foundation— Charitable   Use 


3.  "Charitable  Use"— Advorcson— Charit- 
able Trusts  of— Practice — Parties— Mortmain 
and  Charitable  Uses  Act,  1891,  s.  8.]— An 
advowson  held  by  trustees  on  trust  to  pre- 
sent a  fit  and  pious  person  of  godly  life  and 
conversation  being  in  holy  orders  capable 
of  accepting  or  holding  the  same,  and  of 
which  advowson  the  trustees  shall  be  well 
known  or  reputed  to  be  of  godly  life  and 
Purpose— Inn   of   Chancery— Clifford's   Inn  \  conversation,    and    shall    profess    themselves 


Maintenance    of 


School    of    Learn-  \  to  be  members  of  the   Church  of  Engl 


ing-'-Studij  of  Law—i3  Eliz.  c.  4.]— The  and  shall  be  well  known  to  be  well  attached 
question  whether  funds  are  dedicated  to  a  |  to  the  good  principles  of  the  reformed  faith 
charitable  use  within  the  statute  43  Eliz.  |  contained  in  the  Liturgy  and  articles  of 
c.  4  depends,  not  on  the  source  from  which  |  the  said  church,   is  not  a  charitable  trust, 


the  funds  are  derived,  but  on  the  purpose  to 
which  they  are  to  be  applied. 

By  an  indenture  dated  March  29th,  1618, 
the  Earl  of  Cumberland  and  Lord  Clifford 
granted,  bargained,  and  sold  the  messuage 
known  as  Clifford's  Inn  to  the  principal  and 
other  members  of  Clifford's  Inn,  and  by  the 
indenture  it  was  agreed  by  all  the  parties 
thereto   that   the   messuage   <:hould   for   ever 


t  is  not  a  trust  for  any  particular  school 
of  thought  in  the  Church  of  England. 

Therefore  the  Court  has  no  jurisdiction 
under  sect.  8  of  the  Mortmain  Act,  1891, 
to  sanction  the  trustees  retaining  the  advow- 
son. 

In  the  case  of  a  summons  under  sect.  8, 
where  a  year  has  lapsed  since  the  testator's 
death,  the  Official  Trustee  of  Charity  Lands 


thereafter  retain  and  keep  the  same  usual  must  be  made  a  party,  but  not  the  Charity 
and    ancient    name    of    Clifford's    Inn,    and     Commissioners. 

should  for  ever  thereafter  be  continued  and  ,.,,,... 

"  employed  as  an  Inn  of  Chancery  for  the  Scmblc,  there  may  be  a  charitable  trust  to 
furtherance  of  the  study  and  practice  of  appoint  an  incumbent  of  a  particular  school 
the   Common   Laws,"   for   the   good   of   that    of  thought.  ^    o««    .o  r     t 

societv  and  for  the  benefit  of  the  common-  I      Hunter  v.  A.-G.  ([1899]  A.  C.  309j  68  L.  J. 

Ch.  449;  47  W.  E.  673;  80  L.   T.  732-11.  L. 


wealth  as  aforesaid,  and  not  otherwise,  nor 
to  any  other  use,  intent,  or  purpose.  A  sum 
of  dCCOO  was  paid  for  the  property.  The 
property  had  always  been  enjoyed  and  dealt 


No.  57  infra),  discussed. 

Decision  of  Buckley.  J.  ^[1904]  1  Ch.  11  ,  73 
L.  J.  Ch.  77;  68  J.  E.  64;  52  W.   E.  106;  89 


with  by  the  society  as  its  own  property  and     T-  T.  505;  20  T.  L.  E.  52)  affirmed. 


for  its  own  purposes.  The  society  claimed 
to  dispose  of  it  as  they  might  think  fit. 
Clifford's  Inn  was  an  Inn  of  Chancery  con- 
nected with  the  Inner  Temple. 

Held— that  having  regard  to  the  terms  of 
the  deed  and  to  the  nature  and  use  of  the 
B.D.— VOL.   I. 


Ee    Church    Patronxue    Trusts;    Lawrie    r. 

[Attorney-General,    [1904]   2   Ch.   643;     73 

L.  J.  Ch.  712;  ,53  W.  E.  85;  20  T.  L.  R.  713; 

91  L.  T.  T05-C.  A. 

4,  Dispute  as  to  Objects— Letter  of  Charity 
U 


323 


CHARITIES. 


324 


Administration  of  Charitable  TrviBts—Contd. 
Commissioners— No  Appeal— Final  Determin- 
ation—Local Government  Act,  1894  (56  &  57 
Vict.  c.  73),  s.  70  (2).]— In  consequence  of 
disputes  as  to  the  proper  objects  of  a  charity 
and  of  an  application  made  to  them  by  the 
defendant,  who  was  a  trustee,  the  charity 
commissioners  caused  a  local  inquiry  to  be 
held,  and  subsequently  wrote  to  the  defen- 
dant stating  their  views  on  the  matter.  No 
appeal  was  brought  against  their  decision. 

Held— that  the  letter  constituted  a  deter- 
mination of  the  commissioners  under  sect.  70, 
sub-s.  2,  of  the  Local  Government  Act,  1894, 
and  was  conclusive  upon  the  question. 
Attorney-General  v.  Hughes,  (1900)  48  W.  K. 
[150;  81  L.  T.  G79— Cozens-Hardy,  J. 

5.  Ecclesiastical  Charity —  "  Member  of 
Church  of  England  as  such" — Appointment 
of  Trustees—Local  Government  Act,  1894  (56 
&  57  Vict.  c.  73).  ss.  14,  19,  70,  75. 

In  re  Perry's  Almshouses. — The  founder  of 
a  charity  required  that  the  objects  of  it  should 
be  selected  from  persons  who  should  have 
(1)  regularly  attended  Divine  service  at  the 
parish  church  for  a  fixed  period ;  (2)  been 
partakers  of  the  Holy  Communion;  (3)  lived 
a  godly,  righteous,  and  sober  life  to  the 
glory  of  God's  holy  Name;  and  that  the 
trustees  should  be  members  of  the  Church 
of  England. 

Held  (affirming  Stirling,  J.,  [1898]  1  Ch. 
391;  67  L.  J.  Ch.  206;  46  W.  K.  360;  78  L.  T. 
103)— that  this  was  a  charity  for  the  mem- 
bers of  the  Church  of  England  "as  such," 
and  was  therefore  an  ecclesiastical  charity 
within  the  meaning  of  sect.  75  of  the  Local 
Government  Act,  1894;  and  that  therefore 
the  parish  council  had  no  power  to  appoint 
new  trustees  under  sect.  14,  sub-s.  1  of  the 
same  Act. 

In  re  Ross's  Charity.— A  testatrix  charged 
certain  lands  with  the  payment  of  £3  a  year, 
to  be  paid  on  a  certain  day  annually  to  the 
churchwardens  of  A.,  to  be  laid  out  by  them 
in  the  purchase  of  clothing  to  be  given  to 
six  old  and  poor  widows  of  the  said  parish, 
whom  they  should  judge  to  be  the  poorest 
objects  to  receive  the  same,  with  preference 
to  those  who,  not  being  disabled  by  infirmity 
or  sickness,  were  most  constant  in  their 
attendance  on  the  public  services  of  the 
Church. 

Held  (affirming  North,  J.,  [1897]  2  Ch.  397- 
66  L.  J.  Ch.  662;  61  J.  P.  742;  46  W.  E.  27; 
77  L.  T.  89)— that  this  was  not  an  ecclesias- 
tical charity  within  the  meaning  of  sect.  75 
of  the  Local  Government  Act,  1894,  and  that, 
therefore,  under  sect.  14  (2)  of  that  Act,  the 
power  to  appoint  new  trustees  was  vested  in 
the  parish  council,  and  not  in  the  church- 
wardens. 

In    RE    Perry's    Almshouses,    In    re    Ross's 

[Charity,  [1899]  1  Ch.  21 ;  68  L.  J.  Ch.  66 ; 

63  J.  P.  52;  47  W.  E.  197;  79  L.  T.  366-  15 

T.  L.  E.  42-C.'  A. 

6.  Future    Income— Power   of    Churchwar- 


dens to  Anticipate  — Money  Borrowed  by 
them  for  Parish  Purposes  —  Claim  to  be 
Indemnified— Charitable  Trusts  Amendment 
Act,  1855  (18  &  19  Vict.  c.  124),  s.  29.]-During 
the  years  1884  to  1889  the  churchwardens  of 
a  parish  were,  under  a  trust  deed  dated  in 
1865,  and  in  accordance  with  previous  deeds 
and  immemorial  custom  of  the  parish,  dur- 
ing their  respective  terms  of  office,  trustees 
for  the  administration  of  the  funds  derived 
from  the  parish  estates.  By  the  deed  of 
1865  those  estates  were  conveyed  by  the  sur- 
viving trustee  under  a  former  trust  deed  to 
certain  persons  upon  trust  to  permit  the 
churchwardens  for  the  time  being  to  receive 
the  rents  and  profits  of  the  parish  estates 
for  such  charitable  uses,  intents,  and  pur- 
poses as  the  same  had  been  usually  disposed 
of  and  employed  by  the  parishioners  of  the 
parish,  whether  in  or  about  the  repairs  of 
the  church,  the  relief  of  the  poor  of  the 
parish,  or  any  other  the  public  affairs  of  the 
parish,  and  to  and  for  no  olher  use,  trust, 
or  purpose  whatever.  Between  1885  and  1888 
sums  amounting  in  all  to  .£3,000  had  been 
advanced  by  bankers  to  the  parish  and 
credited  to  the  churchwardens'  account  in 
the  books  of  the  bank.  The  moneys  were 
borrowed  and  expended  for  ordinary  parish 
purposes. 

In  1891,  by  a  scheme  established  under  the 
City  of  London  Parochial  Charities  Act,  1883, 
which  incorporated  the  Charitable  Trusts 
Acts,  1853  to  1867,  the  parish  estates  were 
vested  in  the  Official  Trustee  of  Charity 
Lands,  and  were  thenceforward  to  be  ad- 
ministered by  the  trustees  of  the  London 
Parochial  Charities.  The  bankers  brought 
actions  against  the  churchwardens  to  re- 
cover the  moneys  advanced  as  aforesaid, 
which  actions  were  still  pending.  The 
churchwardens  accordingly  brought  an  ac- 
tion against  the  Official  Trustee  of  Charity 
Lands  and  the  trustees  of  the  London 
Parochial  Charities  claiming  to  be  indem- 
nified out  of  the  parish  funds  in  respect  of 
the  advances. 

Held— that  the  churchwardens  were  merely 
annual  officers  and  not  a  corporation,  and 
were  trustees  only  of  the  rents  and  profits 
of  the  parish  estates  which  it  was  their  duty 
to  receive  under  the  trust  deed ;  that,  having 
regard  to  sect.  29  of  the  Charitable  Trusts 
.Amendment  Act,  1855,  they  could  not  them- 
selves have  created  any  mortgage  or  charge 
on  the  property  without  the  consent  of  the 
Charity  Commissioners;  and  that  therefore 
their  claim  to  be  indemnified  out  of  the 
future  income  of  the  charity  could  not  be 
acceded  to. 

Decision  of  Eomer,  J.,  affirmed,  but  on 
different  grounds. 

Fell  i'.  Charity  Lands  Official  Trustee,  [1898] 

[2  Ch.  44;  62  J.  P.  805;  67  L.  J.  Ch.  385;  78 

L.  T.  474;  14  T.  L.  E.  376-C.  A. 

7.  Question  as  to  Person  Entitled— Sum- 
mons by  Trustee— Consent  of  Charity  Com- 
missioners—Whether Necessary— Charitable 
Trusts  Act,  1853  (16  &  17  Vict.  c.  137),  s.  17.]— 
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Administration  of  Charitable  iTuatB—Contd. 
Where  there  is  a  doubt  as  to  whether  lands 
vested  in  a  trustee  are  held  by  him  on 
charitable  trusts  or  not,  the  trustee  may 
apply  by  summons  to  the  Court  to  have 
the  question  determined,  and  it  is  unneces- 
sary for  him  to  first  obtain  the  consent  of 
the  Charity  Commissioners. 

Be    St.    Giles'    and    i9f.    George     I'olunteer 
Corps  ((1858)  25  Beav.  313)  followed. 

Re  Shum;   Prichard   v.   Richardson,    (1904)  91 
[L.  T.  192-rarwell,  J. 


8.  Land — Registratio7i — Entering  Restric- 
tion on  Registei — Disposition  of  Land — Con- 
sent of  Charity  Commissioners— Incorpo- 
rated Company— Charitable  Trusts  Act,  1853 
(IG  &  17  Vict.  c.  137;,  ss.  24,  62,  66.]— The 
Church  Army  was  incorporated  under  the 
Companies  Acts,  1862  to  1890,  the  primary 
object  of  the  army  being  to  promote  the 
welfare  of  the  poor  and  the  relief  of  dis- 
tress by  combined  social  and  spiritual  agen- 
cies. Other  objects,  as  defined  by  the  memo- 
randum of  association,  were  to  acquire  real 
or  personal  property  by  purchase,  lease,  or 
otherwise;  to  erect  and  maintain  buildings 
upon  any  land  held  by  them;  and  to  sell, 
develop,  lease,  mortgage,  exchange,  dispose 
of,  or  otherwise  deal  with  any  property  of 
the  army.  The  army  constantly  appealed 
for  donations  and  subscriptions  for  its  gene 
ral  work  and  for  special  work  from  time  t( 
time.  In  1903  the  army  obtained  a  long  i 
lease  of  certain  land  for  the  purposes  of 
erecting  thereon  new  headquarters,  and  from 
that  time  among  the  list  of  objects  for  which 
funds  were  required  was  "  completion  of  new 
headquarters."  A  large  sum  was  subscribed 
for  that  purpose.  Upon  an  application  to 
the  Land  Registry  to  register  the  lease  under 
the  Land  Transfer  Acts,  the  Registrar  ob- 
jected that  the  army  was  a  charity,  and 
could  not  dispose  of  its  land  without  the 
consent  of  the  Charity  Commissioners,  and 
that  a  restriction  to  that  effect  should  be 
placed  upon  the  register. 

Held— that,  though  the  army  was  estab- 
lished for  charitable  purposes,  the  subscrip- 
tions and  donations  were  given  to  the  army 
as  part  of  its  general  property;  and  that 
though  the  money  subscribed  for  the  par 
ticular  object  of  building  new  headquarter.' 
would  be  applied  to  that  purpose,  there  was 
nothing  to  prevent  the  army  from  selling 
this  property,  and  therefore  no  restriction 
oueht  to  be  placed  on  the  register. 

Decision  of  Kekewich.  J.  (74  L.  J.  Ch.  624; 

93  L.  T.  230;  21  T.  L.  R.  681)  affirmed. 

Ex     PARTE     The     Church     Army,     (1906)     75 

[L.  J.  Ch.  467;  94  L.  T.  559;  22  T.   L.   R 

428-C.  A. 

9.  Land-Sale  of—Consent  of  Charity  Com- 
missioners —  Hospital  incorporated  by 
Charter— "  Scheme  legally  established"— 
Charitable  Trusts  Act,  1855  (18  &  19  Vict.  c. 
124)  s.  29.]- A  Charter  from  the  Crown  in- 


corporating a  hospital  is  not  a  "  scheme 
legally  established  "  within  the  meaning  of 
sect.  29  of  the  Charitable  Trusts  Act,  1855; 
such  a  hospital  therefore  cannot  sell  lands 
without  the  consent  of  the  Charity  Commis- 
sioners required  by  that  section. 

In  re  Masons'  Orphanage  and  L.  &  N.  W. 
Ry.  Co.  ([1896]  1  Ch.  54,  596;  65  L.  J.  Ch.  32, 
439;  44  W.  R.  339;  74  L.  T.  161-C.  A.)  fol- 
lowed. 

A.-G.  V.  National,  Hospital  for  the  Paralysed 
[and  Epileptic,  [1904]  2  Ch.  252;  73  L.  J.  Ch. 
677;  91  L.  T.  63;  20  T.  L.  R.  592- 

Kekewich,  J. 

10.  Land— Sale  of— Endowment— Voluntary 
Contributions— Consent  of  Board  of  Educa- 
tion— Charitable  Trusts  Act,  1853  (16  &  17 
Vict.  c.  137),  ss.  62,  6G— Charitable  Trusts 
Act  Amendment  Act,  1855  (18  &  19  Vict.  c. 
124),  s.  29.]— A  society  incorporated  under 
sect.  23  of  the  Companies  Act,  1867,  having 
acquired  by  voluntary  subscriptions  certain 
freehold  premises  for  its  general  purposes, 
agreed  to  sell  the  same  without  obtaininjr 
the  sanction  of  the  Board  of  Education  to 
the  sale.  On  a  summons  taken  out  by  thti 
purchaser  stipulating  for  such  sanction 
being  obtained  as  being  necessary  by  reason 
of  sect.  29  of  the  Charitable  Trusts  Amend- 
Act,   1855: 

Held— that  the  society  could  deal  with  and 
dispose  of  its  freehold  premises  for  its  gene- 
ral purposes  in  any  way  it  pleased.  On  the 
evidence  the  society  was  entirely  supported 
by  voluntary  contributions.  It  was,  there- 
fore, non-endowed,  and  did  not  fall  within 
the  purview  of  the  Charitable  Trusts  Acts. 
The  consent  of  the  Board  of  Education  to  the 
sale  was,  therefore,  unnecessary. 
In  re  Society  for  Training  Teachers  of  the 

[Deaf  and  Whittle's  Contract,  [1907]  2  Ch. 

486;  76  L.  J.  Ch.  656;  71  J.  P.  454;  97  L.  T. 
538;  23  T.   L.  R.   693-Neville,  J. 

11.  Land— Sale  of—Endou-ment—]'oluntary 
Subscriptions— Consent  of  Charity  Commis- 
sioners—Charitable Trusts  Acts,  1853  (16  & 
17  Vict.  c.  137),  ss.  62.  66;  and  1855  (18  &  19 
Vict.  c.  124).  s.  29.]— The  property  and  funds 
I  f  a  charitable  mission  were  formerly  vested 
n  a  clergyman  who  carried  on  the  mission, 
.n  1884  a  lady  gave  the  clergyman  a  sum  of 
noney  for  the  mission  without  any  direc- 
tions as  to  the  manner  of  its  application. 
The  clergyman  purchased  a  house  for  a 
school  for  the  mission,  and  the  house  was 
conveyed  to  him  without  any  declaration  of 
trust.  In  1885  a  deed  was  executed  by  which 
trustees  were  appointed  and  all  the  property 
of  the  mission,  including  the  house,  was 
vested  in  them  subject  to  specified  charitable 
trusts,  and  the  deed  gave  them  a  power  of 
sale  with  a  direction  that  they  were  to  invest 
the  net  proceeds  of  sale  as  capital.  The 
trTistees  having  entered  into  a  contract  for 
the  sale  of  the  house  : 

Held— that    the    house    was    an    "endow- 
ment" within  the  definition  of  that  term  in 
11—2 


327 


CHARITIES. 


328 


AdministratLon  of  Charitable  Tvusta-Contd. 
sect.  66  of  the  Charitable  Trusts  Act,  1853 


and  the  consent  of  the  Charity  Commis- 
sioners was  required  for  its  sale,  inasmuch 
as     even   assuming    that   the     charity     was 

maintained   partly   by   voluntary     subscrip-    ^^^^  _ 

tions  and  partly  by  income  arising  from  en-  !  ^^^^^^^^,  description, 
dowment,  the  deed  of  trust  of  1885  prevented  ,  - 

the  proceeds  of  the  sale  of  the  house  from 
being  used  as  income,  and  therefore  the 
exemption    in  sect.    62  of  the  Act  did  not 

A  charity  cannot  be   said  to  be 
maintained    by     voluntary 
and    therefore    within    the     exemption    in 
sect.  62,  where  it  has  freehold  premises  used 
for  the  purposes  of  the  charity,  even  though 
no  income  is  derived  therefrom.         ,r.,„„,.  „ 

In  re  Clcrmi  Orphan  Corporation  ([1894)  6 
Ch.  145;   64  L.   J.   Ch.  66;   71  L.  T.  450;  43 
W.  E.  150— C.  A.)  distinguished. 
Attorney-General  v.  Mathieson,  [1907]  2  Ch. 

[383;   76  L.   J.   Ch.    682;   97   L.   T.   450;   23 

^  T.  L.  E.  754-C.  A. 


Chapter  or  other  5c/!OoJ5."]-The  proviso  at 
the  end  of  sect.  62  of  the  Charitable  Trusts 
Act,  1853,  that  the  "exemption"  thereby 
conferred  shall  not  extend  to  "  any  cathe- 
dral, collegiate,  chapter  or  other  schools," 
does  not  extend  to  all  schools,  but  only  to 
the  schools  theie  mentioned,  and  others  of  a 


wholly 
contributions," 


Decision  of  Stirling,  J.  ([1898]  1  Ch.  610; 
G7  L.  J.  Ch.  372;  46  W.  R.  455;  78  L.  T.  290), 
affirmed. 

Government   grants  and  contributions  by 


12.  Land—Sale  of  Chapel— Consent  of  Char- 
ity Commi<isioners— Voluntary  Contributions 
-Charitable  Trusts  Act,  1853  (16  &  17  Vict. 
c.  137),  s.  62.]— The  trustees  of  the  Welsh 
Calvinistic  Methodist  Connexion,  sold  a 
chapel  which  had  been  conveyed  to  them  by 
an  indenture  dated  the  31st  October,  1879,  to 
hold  unto  and  to  the  use  of  themselves,  their 
heirs  and  assigns,  upon  trust  for  the  Con- 
nexion, and  also  upon  trust  to  sell,  exchange, 
mortgage,  demise,  or  let  the  chapel ;  and  it 
was  declared  that  the  trustees  should  hold 
the  proceeds  of  sale  upon  trust  for  the  Con- 
nexion. The  consideration  money  of  the 
conveyance  of  1879  had  been  paid  by  the 
trustees  out  of  moneys  which  they  had  bor- 
rowed on  promissory  notes  signed  by  some 
of  them,  the  principal  and  interest  of  which 
was  afterwards  paid  off  out  of  a  fund  formed 
by  voluntary  contributions  subsequently 
made  or  collected  by  members  of  the 
congregation. 

Held— (it  being  admitted  that  the  proceeds 
of  sale  were  applicable  as  income),  that  the 
money  raised  for  the  purchase  of  the  chapel 
was  not  a  donation  or  bequest  unto  and  in 
trust  for  the  charity,  but  was  riised  by 
voluntary  contributions,  and  as  such  came 
within  the  exceptions  in  sect.  62  of  tht- 
Charitable  Trusts  Act,  and  the  consent  of 
the  Charity  Commissioners  to  a  sale  was 
unnecessary. 

Be    Clergy   Orphan   Corporation    ([1894]    3 

Ch.  115;  64  L.  J.   Ch.  66;  43  W.  E.  150;  71 

L.  T.  450— C.  A.)  considered. 

Ee  Harding  and  the  Trustees  of  the  Welsh 

[Calvinistic  Methodist  Connexion,  (1905)  92 

L.  T.  641-Buckley,  J. 

13.  Industrial  School— Endowment— Mort- 
gage of  Property— Words  ejusdem  generis— 
Charitable  Trusts  Act,  1853  (16  &  17  Vict, 
c.  137),  ss.  62,  eQ— Petition— Consent  of  Char- 
ity  Cornmissioners—"  Cathedral,    Collegiate, 


__hool  boards  and  other  public  bodies  to  an 
industrial  school  are  not  voluntary  contribu- 
tions within  the  meaning  of  sect.  62. 

The  trustees  of  an  industrial  school  which 
possessed  land  and  buildings  occupied  by  the 
school,  and  was  maintained  partly  by  volun- 
tary subscriptions  and  partly  by  a  Govern- 
ment grant  and  contributions  from  public 
bodies,  presented  a  petition  under  Sir  Samuel 
Eomilly's  Act  (52  Geo.  3,  c.  101)  asking  for 
the  consent  of  the  Court  to  a  mortgage  of 
the  school  lands  and  buildings. 

Held— that  the  consent  of  the  Charity 
Commissioners  was  required  to  the  presenta- 
tion of  the  petition  and  the  proposed  mort- 
gage, the  property  to  be  mortgaged  being  a 
perminent  endowment.  Whether  the  Charity 
Commissioners  have  jurisdiction  over  the 
voluntary  subscriptions  of  a  charity  which  is 
maintained  by  voluntary  subscriptions  and 
possesses  a  permanent  endowment  yielding 
no  income,  qucere. 

Decision  of  Stirling,  J.   ([1898]  1  Ch.  610; 
67  L.  J.  Ch.  372;  46  W.  R.  455;  78  L.  T.  290), 
reversed. 
In     re     Stockport     Ea3Ged     and     Industrial 


[Schools,  [1898]  2  Ch.  687;  68  L.  J.  Ch.  41; 
47  W.  R.  166;  79  L.  T.  507-C.  A. 

14.  School,  National— Transfer  of  Interest 
to  School   Board— Claim   by  School  Board- 
Not  adverse  to  but  under  a  Trust— Certificate 
of    Charity    Commissioners— Administration 
of  Charitable  Trusts  Act,  1853  (16  &  17  Vict, 
c.    137),    s.    n—FAementary    Education    Act, 
1870   (33  &  34  Vict.   c.  75),  s.  23.]— If,  under 
sect.   23  of   the   Elementary   Education   Act, 
1870,     an     arrangement     is     made     by     the 
managers   of   an   elementary   school   in   the 
manner  provided  by  the  Act,  whereby  some 
interest  in  the  endowment  of  the  school  is 
transferred    to    a    school    board,    that    body 
becomes  a  cestui  que  trust  of  the  fund  trans- 
ferrad.     When,  therefore,  the  board  proceed 
against  the  persons  who  have  possession  of 
the  fund  to  obtain  payment  of  it,  they  are 
claiming  not  adversely  to  but  under  a  charit- 
able  trust,   and   cannot   do   that   without   a 
certificate  of  the  Charity  Commissiouers. 
Llanbadarnfawr    School    Board    v.    Official 
[Trustees    of   Charitable   Trusts,    [1901]    1 
Q.  B.  430;  70  L.  J.  K.  B.  307;  49  W.  E.  363; 
84  L.  T.  311— C.  A. 

15.  School— Trustees— Ecclesiastical  Char- 
ity—National School— Local  Government  Act, 
1894  (56  &  57  Vict.  c.  73),  s.  66.]— J.  S.  by  his 
will  made  in  1558  directed  bis  executors  to 
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erect  an  almshouse  for  ten  poor  persons,  and 
gave  his  executors  the  rents  of  certain  real 
estate  for  five  years  after  his  death  for  the 
purpose  of  founding  and  maintaining  the  in- 
tended almshouse,  and  give  his  residue  to  his 
executors  on  condition  that  they  procured 
the  creation  of  a  corporation  to  enable  the 
corporators  to  take  on  themselves  his  real 
estate  "  for  the  finding  of  such  poor  persons/' 
Some  time  after  the  death  of  the  testator 
legal  proceedings  were  taken,  and  the  money 
recovered  from  the  executors  was  invested 
in  lands  at  M.  A  deed  was  executed  declar- 
ing: the  trusts  of  the  property  to  be  for  the 
relief  of  poor,  lame,  and  impotent  people 
dwelling  within  A.,  "  or  otherwise  to  employ 
the  same  for  the  raising  and  maintenance  of 
a  school  according  to  the  statute  in  that  be- 
half made  so  as  and  where  the  same  should 
be  thought  convenient  by  the  greatest 
number  of  inhabitants  being  also  the  most 
chargeable  to  the  relief  of  the  poor  "  until  a 
charter  of  incorporation  should  be  obtained. 
Until  1818  the  income  was  applied  in  aid  of 
the  rates  for  the  relief  of  the  poor.  In  1818 
the  vestry  of  A.  resolved  to  erect  a  school, 
and  since  1819  the  rents  of  M.  were  applied 
in  supporting  the  school  which  was  then 
erected.  The  governors  of  the  school,  who 
were  trustees,  now  retired,  and  the  parish 
council  appointed  new  trustees  in  their  place. 
The  churchwardens  now  petitioned  against 
the  decision  of  th3  Charity  Commissioners 
that  the  parish  council  had  power  to  ap- 
point. They  said  in  1819  the  income  had 
been  definitely  appropriated  to  educational 
purposes,  and  trustees  of  the  income  of  a 
permanent  endowment  of  a  school  were  in 
the  same  position  as  trustees  of  a  school. 
Secondly,  it  was  said  that  the  charity  was 
ecclesiastical. 

Held— that  sect.  OG  of  the  Local  Govern- 
ment Act,  1891,  did  not  include  trusteeship 
of  property  temporarily  devoted  to  the  use  of 
the  school,  and  which  had  been  for  a  long 
time  devoted  to  the  relief  of  the  poor. 

Held  also— that  the  charity  was  not 
ecclesiastical. 

Held  also— that  apart  from  sect.  GG  there 
was  nothing  to  take  a  national  school  out  of 
the  operation  of  the  Act,  and  therefore  the 
parish  council  were  entitled  to  appoint  new 
trustees  of  the  charity. 

Re  Spe-ndlcffe's  CnARrrv,  (1901)  05  J.  P.  72;  83 
[L.  T.  498;  17  T.  L.  i{.  C2-Cozens-Hardy.  J. 


(b)  Schemes. 

16.  Charitable  Gift-Bcqurst  for  Charit- 
able Purposes—Bequest  to  Trustees— Charit- 
able Purposes—No  Definite  Objects— Admin- 
istration of  Funds— Practiei — Sif/n  Mnnutil.] 
A  testatrix  left  her  residuary  estate  to 
trustees  "  in  trust  for  such  charitable  pur- 
poses and  in  such  shares  and  proportions  as 
may  be  hereafter  set  forth  in  any  codicil  or 
codicils  to  this  my  will."    She  never  execu- 


ted any  codicil,  and  the  question  now  arose 
whether  a  scheme  by  the  Court  was  the 
proper  mode  of  carrying  out  her  charitable 
intentions. 

Held— that  a  scheme  should  be  directed. 
Where  there  is  merely  a  charitable  inten- 
tion with  no  trust  interposed,  the  Crown 
disposes  of  the  funds  by  sign  manual;  but 
when  the  property  is  bequeathed  to  trustees 
(or  executors)  for  undefined  charitable  pur- 
poses, a  scheme  by  tlio  Court  is  appropriate. 

Moggridge  v.  Thackwell  (  (1803)  7  Ves.  3G; 
6  E.  R.  7G;  and  Paicc  v.  Archbishop  of  Can- 
terburij  (1807)  14  Ves.  364)  followed. 

In    be    Pyne;    LiLLEY    V.    Attorney-General, 

[1903]  1  Ch.  83;  72  L.  J.  Ch.  72;  51  W.  R. 

283;  87  L.  T.    (30— Byrne,  J. 

17.  Cy-'pres— Charity  Gift  of  Maori  Land 
for  licligious  School— Belay  in  Carrying  out 
Purpose—Scheme  for  Administering  the 
Accrued  Income— Cy-pr^s— General  Charit- 
able Purpose— Upon  an  Application  for  the 
Approval  of  a  Scheme  the  Crown  cannot 
Impeach  the  Validity  of  its  Gift.}— 
In  1848  certain  Maori  chiefs  gave  cer- 
tain land  to  Bishop  Selwyn  for  the 
purpose  of  a  college;  the  Government, 
as  was  necessary,  sanctioned  the  gift, 
and  the  fact  that  they  had  waived  their 
right  of  pre-emption  was  recorded  by  a  for- 
mal grant,  although  really  the  Crown  had 
no  beneficial  interest  to  pass;  the  words  of 
the  grant  Avere  :  "  in  trust  nevertheless  to 
and  for  the  use  and  towards  the  mainten- 
ance of  the  said  school  so  long  as  religious 
education,  industrial  training,  and  instruc- 
tion in  the  English  language  shall  be  given 
to  the  youth  educated  therein  or  maintained 
thereat." 

Owing  to  changes  in  the  neighbourhood 
the  site  has  become  unsuitable  for  a  school, 
and  no  school  has  been,  or  is  likely  to  be, 
built;  but  the  land  has  been  let  for  grazing 
purposes,  and  the  trustees  applied  to  the 
Court  to  sanction  a  scheme  for  administer- 
ing the  trust  and  expending  the  large  accu- 
mulations. The  Crown  now  claimed  the 
land  and  funds,  and  judgment  was  given  for 
the  Crown  on  two  grounds:  (a)  that  the 
Crown  was  deceived  in  making  the  grant, 
and  (b)  that  the  duration  of  the  trust  had 
come  to  an  end. 

Held— that  neither  of  those  grounds  could 
be  supported;  and.  further,  tliat  there  was 
a  general  charitable  purpose,  to  which  the 
doctrine  of  cy-prl^s  was  applicable,  and  not 
merely  an  intention  to  establish  a  specific 
school  on  a  specified  site.  Such  an  imme- 
diate gift  is  not  rendered  invalid  by  tliefact 
that  the  particular  application  directed 
cannot  take  effect  imincdiatoly,  or  may  never 
take  effect  at  all. 

Practice— Jt  is  contrary  to  the  established 
practice  of  the  Court  to  allow  a  defendant 
to  an  action  for  the  administration  of  the 
trusts  of  a  settlement,  not  void  on  tlio  face 
of  it,  to  impeach  the  settlement  in  his  do- 
fence    to    the    action.     He    must    attack    it 
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openly    and    directly    in    an    action    or    a 

counterclaim.  „     i       i    /m 

Decision  of  the  C.  A.  in  New  Zealand  (19 

N.  Z.  L.  K.  665)  reversed. 

Wallace  and  Otheks  v.  Solicitor-General 
[FOR  New  Zealand,  [1903]  A.  C  173;  72 
L.  J.  P.  C.  36;  88  L.  T.  65;  19  T.  L.  R 


230 
-P.  C. 


18.  Cy-pres  School— Church  of  England 
School— Closed  for  Want  of  Means— Used  hij 
Local  Education  Authority  —  Administra- 
tion.']—In  1874  a  school  was  built  out  ot  a 
parliamentary  grant  upon  land  vested  in  a 
vicar  and  churchwardens  for  the  purpose  of 
erecting  thereon  a  Church  of  England 
school. 

It  had  been  closed  for  twenty  years  m  con- 
sequence of  lack  of  scholars,  and  the  local 
education  authority  desired  to  use  it  as  an 
infant  school  in  relief  of  their  own  adjoin- 
ing school. 

Held— that  the  trusts  of  the  original  deed 
should  be  administered  under  the  direction 
of  the  Court ;  that  an  inquiry  should  be  held 
as  to  whether  it  was  now  practicable  to  use 
the  premises  for  a  Church  bchool,  and  that, 
if  it  were  not,  a  scheme  should  be  settled ;  it 
was  suggested  that  in  this  event  the  best 
course  would  be  to  lease  the  school  to  the 
authority,  reserving  to  the  vicar  the  right 
to  use  it  on  Sundays  and  in  the  evenings. 
Attorney-General  v.  Edalji,   (1907)   71  J.  P. 

[549;  97  L.  T.  292;  5  L.  G.  E.  1085— Eady,  J. 

19.  Interpretation—"  Parish  "—Chapelries 
and  Townships— Separate  Overseers— Tithe- 
Church-rate  .]—Xn  originating  summons  was 
taken  out  to  determine  what  persons  were 
eligible,  under  the  provisions  of  a  scheme 
of  November  28,  1887,  regulating  the  Sand- 
bach  School  and  Almshouse  Foundation,  as 
satisfying  the  description  "  deserving  poor 
of  the  parish  of  Sandbach,"  or  the  descrip- 
tion of  "  inhabitants  and  parishioners  of  the 
parish  of  Sandbach."  In  the  parish  of  Sand- 
bach  there  were  besides  the  parish  church, 
two  chapelries  with  chapels  of  ease,  and 
thirteen  townships,  only  six  of  which  latter 
were  privileged  under  the  original  founda- 
tion. 

Held— that  ''  parish "  meant  the  eccle- 
siastical parish  or  whole  parish  and  parish 
proper;  and  that  the  parish  of  Sandbach 
included  the  two  chapelries  and  thirteen 
townships  although  the  townships  had  each 
paid  poor-rates  to  their  own  overseers  and 
had  not  paid  rates  to  the  overseers  of  the 
parish  of  Sandbach  generally;  and  that  the 
fact  that  the  whole  vicarial  tithe  was  re- 
ceived by  the  vicar  of  the  parish  and  the 
fact  that  persons  living  in  the  two  chapelries 
had  been  in  the  habit  of  being  married  in 
4he  parish  church  was  almost  conclusive. 
In  re  Sandbach  School  and  Almshouse  Founda- 
[tion;  Attorney-General  v.  Crewe  (Earl 
of),  [1901]  317;  70  L.  J.  Ch.  604;  49  W.  R. 
647;  84  L.  T.  815-Farwell,  J. 


20.  Petition— Consent  of  Charity  Commis- 
sioners—Exemption— "  Cathedral  or  Colle- 
niate  Church"— Charitable  Trusts  Act,  1853 
(16  &  17  Vict.  c.  137),  s.  62.]-The  exemption 
in  sect.  62  of  the  Charitable  Trusts  Act,  1853, 
of  a  "  Cathedral  or  Collegiate  Church,"  from 
the  provisions  of  the  Act,  does  not  extend  to 
an  endowment  for  the  benefit  of  a  class  of 
ministers  or  officers  within  a  Csithedral  or 
Collegiate  Church  over  which  endowment 
the  Dean  and  Chapter  have  no  control,  and 
which  does  not  form  part  of  their  capitular 


revenues. 

Therefore  an  endowment  for  the  minor 
canons  of  a  cathedral,  which  is  not  given 
to  the  Dean  and  Chapter,  and  is  not  part 
of  the  Cathedral  funds,  is  not  within  the 
exemption  in  sect.  62,  and  the  consent  of  the 
Charity  Commissioners  is  necessary  to  the 
presentation  of  a  petition  to  the  Court  for  a 
scheme. 

In  re  Meyrick's  Charity   (  (1855)  25  L.  T. 
(o.s.)     92;     1     Jur.     (n.s.)     438— Kindersley, 
V.-C.)   followed. 
In  re  Don's  Charity,  [1905]  1  Ch.  442;  74  L.  J. 

[Ch.  260;  53  W.   R.  314;  92  L.  T.  260;  21 
T.  L.  R.  242— Eady,  J. 

The  consent  of  the  Commissioners  was 
asked  for  subsequently  and  refused :  peti- 
tion dismissed  accordingly.  See  21  T.  L.  R. 
452. 

21.  Power  of  Court  to  Settle  Objects 
of  Charity  outside  Jurisdiction— Trustees 
Within  Jurisdicf ton. ]— Although  the  objects 
of  a  charitable  bequest  are  outside  the  juris- 
diction, yet,  if  some  of  the  trustees  are  resi- 
dent within  the  jurisdiction,  the  Court  has 
power  to  make  a  scheme  for  the  administra- 
tion of  the  charity,  especially  if  the  funds 
are  to  remain  in  England. 

In  re  Vagliano;  Vagliano  v.  Vagliano,   (1906) 
[75  L.  J.  Ch.  119— Buckley,  J. 

22.  Preponderating  Control  in  Manage- 
ment-Home for  Nurses— Supply  of  Nurses 
for  Hospitals  and  also  for  Private  Nursing. 
—In  1874,  money  was  obtained  by  subscrip- 
tion "to  establish  in  connection  with  the 
hospital  a  Training  School  for  Nurses  .... 
not  merely  to  increase  the  numbers,  but  to 
improve  the  quality  of  our  trained  nurses." 
There  was  no  formal  trust  deed  or  constitu- 
tion. Nurses  were  supplied  to  the  hospital 
and  also  to  private  patients.  Difficulties 
arose  with  the  hospital  as  to  the  supply  and 
efficiency  of  nurses;  and,  by  permission  of 
the  Charity  Commissioners,  the  hospital 
brought  forward  a  scheme  for  the  future 
management  of  the  nurses'  school,  or  home. 

Held — that,   under  the  circumstances,  the 
preponderating  control  ought  to  be  given  to 
the  hospital. 
In  re  Westminster  Training  School  and  Home 

[for  Nurses,  (1904)  20  T.  L.  R.  694— 

Kekewich,  J. 

23.  Schools  Endowed  Act.  1869  (32  &  33 
Vict.  c.  56),  ss.  19,  39— Locus  standi  to  appeal 
—Persons  directly  affected— Parents  of  chil- 
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drcn  at  school— Costs.']— The  parents  of  chil- 
dren being  educated  at  an  endowed  school  at 
the  time  when  a  new  scheme  for  the  adminis- 
tration is  approved  by  the  Charity  Commis- 
sioners are  not  persons  "  directly  affected  by 
such  scheme  "  within  sect.  39  of  the  Endowed 
Schools  Act,  1869,  so  as  to  have  a  right  of 
appeal  against  such  scheme. 

Re  Hemsworth  School  (12  App.  Cas.  444) 
followed. 

Wheie  a  scheme  is  in  conformity  with  the 
Act  there  is  no  right  of  appeal  on  the  groum' 
that  if  the  scheme  were  remitted  to  the  Com 
missioners  they  might  change  their  view  03 
matters  within  their  competence  to  decide 
The  persons  entitled  to  appeal  under  sect.  3» 
of  the  Act  must  be  persons  aggrieved  not 
by  an  abstract  decision  of  the  Commis- 
sioners, but  by  some  practical  result  of  that 
decision  embodied  in  the  scheme. 

Where  a  petition  against  a  scheme  is  dis- 
missed, the  Judicial  Committee  will  not  give 
costs  to  the  Commissioners. 
Ee  Colchester  Grammar  School,  [18981  A.  C. 

[477;   G7  L.   J.  P.   C.   80;   78  L.  T.   509;  14 
T.  L.  E.  409— P.  C. 

24.  School  —  Educational  Endowment- 
Finality  of  Scheme — Endowed  Schools  Act, 
1869  (32  &  33  Vict.  c.  5G),  ss.5,  dO— Board  of 
Education  Act,  1899  (62&63  Vict.  c.  3),  s.  2, 
sub-s.  2.] — The  Charity  Commissioners  act- 
ing under  sect.  2,  sub-sect.  2,  of  the  Board  of 
Education  Act,  1899,  made  an  order  estab- 
lishing a  scheme  which  determined  that  the 
income  arising  from  certain  charity  funds 
should  be  applied  to  educational  purposes. 
Upon  a  petition  against  the  scheme  upon  the 
ground  that  its  effect  would  be  to  devote 
those  funds,  which  were  not  originally 
given  for  educational  purposes,  permanently 
to  those  purposes,  even  if  circumstance! 
should  arise  which  would  make  it  impos 
sible  in  future  to  apply  the  income  in  ac 
cordance  with  the  scheme  : — 

Held— that  the  scheme  could  not  and  did 
not  in  any  way  restrict  or  alter  the  objects 
of  the  charity  or  prevent  the  funds  from 
being  at  some  future  time  applied  under 
some  other  scheme  to  other  than  educa- 
tional purposes,  if  circumstances  should 
arise  rendering  that  course  expedient. 
I.\  RE  Betton's  Charity,  (1907)  24  T.  L.  E. 
[143— Eady,  J. 

25.  Settlement  of— Inn  of  Chancery— De- 
pendency of  Inn  of  Court— Claim  of  Inn  of 
Court  to  Intervcnc.^-ln  proceedings  con- 
nected with  the  settlement  of  a  scheme  re- 
lating to  the  funds  prodiiccd  l)y  the  sale  of 
Clifford's  Inn,  the  Inner  Temple  claimed  to 
intervene  and  attend  on  the  ground  that 
Clifford's  Inn  was  a  dependency  of  the  Inner 
Temple,  and  had  for  many  years  been  under 
its  control   in  educational   matters. 

Held— (1)  that  the  Inner  Temple  had  no 
paramount  right  to  be  regarded  as  persons 
in  the  position  of  trustees  of  the  fund  witli 


power  to  administer  it  at  will;  and  (2)  that 
no  good  purpose  would  be  served  by  the 
Court  exercising  its  discretion  in  favour  of 
the  application. 

Smith   v.    Kerr,    (1905),    74   L.    J.   Ch.    763— 
i'arwell,    J. 

26.  Trust  Fund  for  Repair  of  Parish 
Church  and  Chapel  of  Ease— Chapel  of  Ease 
formed  into  a  Separate  Ecclesiastical  Dis- 
trict— Scheme.]— By  a  private  Act  of  Parlia- 
ment of  1832,  surplus  rents  of  an  estate  were 
to  be  applied  for  the  repairing,  upholding, 
and  rebuijding  of  a  certain  parish  church 
and  chapel  of  ease.  In  1894  the  said  chapel 
of  ease  was  formed  into  a  separate  district 
and  became  known  as  St.  Mary  Magdalene. 

Held— that  though  St.  Mary  Magdalene 
was  no  longer  an  adjunct  of  the  old  church, 
it  had  not  lost  any  riglits  by  what  had  taken 
place. 

In  re  Cloodesley's  Charity,  (1901)  17  T.  L.  11. 
[123— Byrne,  J. 

II.  CHARITABLE  GIFTS. 

(a)  Generally. 

27.  Charitable  Objects -Gift  uf  Impure 
Personalty  to  Named  Persons  "or  their 
Successors " — Charitable  Uses  Act,  1735  (9 
Geo.  2,  c.  36),  s.  3.] — A  testator  who  died  in 
188G  by  his  will,  after  certain  legacies  to  his 
wife,  gave  the  rents  of  his  freehold  and  lease- 
hold estates  to  her  during  her  life,  and  after 
her  death  he  directed  his  trustees  to  sell  the 
property,  "  and  the  proceeds  to  be  divided 
in  legacies  as  follows " :  (amongst  others) 
to  M.  O.,  H.  McA,  and  A.  C,  Nazareth 
House,  Hammersmith,  "or  their  suc- 
cessors," the  sum  of  ,£400.  To  E.  McH.  and 
M.L.,  of  the  Convent  of  the  Assumption, 
Wellington  Eoad,  Bromley-by-Bow,  "  or 
their  successors,"  the  sum  of  <£'300.  M.  O., 
H.  McA.,  and  A.  C.  were  at  the  date  of  the 
will  and  of  the  death  of  the  testator  mem- 
bers and  holders  of  official  positions  in  a 
religious  community  known  as  the  "  I'oor 
Sisters  of  Nazareth."  Both  communities 
were  societies  of  Eomaii  Catholic  ladies 
voluntarily  living  together  in  a  state  of  celi- 
bacy for  the  purpose  of  sanctifying  their 
own  souls  bj-  prayer  and  pious  contempla- 
tion. The  former  community  had  also  the 
object  of  affording  permanent  homes  for 
aged  and  infirm  poor  persons  of  both  sexes 
without  distinction  of  creed  or  nationality, 
and  homes  for  incurable  and  orpiian  chil- 
dren, and  the  latter  community  had  also  the 
object  of  gi-atuitousiy  nursing  tlie  sick  of 
the  poorest  chisses  in  tlieir  own  homes.  It 
was  supported  by  voluntary  contributions 
which  were  expended  in  lodging,  boarding, 
and  maintaining  the  members  thereof 

Held— that  tho  legacy  to  M.  O.,  H.  McA., 
and  A.  C.  was  given  to  them  ns  holders  of 
offices  and  for  the  benefit  of  tlie  association 
in  which  they  held  office,  and  th(\v  were  not 
intended  to  take  any  personal  benefit,  and 
that    the    objects    of    the    association    were 
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charitable;   and    that    the    gifts    therefore 

failed 

Cocks  v.  Ma7iners  ([1871]  L.  E.  12  Eq  574; 
40  L.  J.  Ch.  640;  19  W.  R.  1055;  24  L.  T. 
(N.s.)  869— V.-C.  W.)  followed. 

Held  also— that  the  legacy  to  E.  McH.  and 
M  L.  was  indistinguishable  from  the  Sister 
of  Charity  of  St.  Paul  at  Selley  Oak  m 
Cocks  V.  Manners  {supra)  and  likewise 
failed. 
In  re  Delant;  CoNOLEif  v.  Quick,  [1902]  2  Ch. 

[642;  71  L.  J.  Ch.  811;  51  W.  R.  27;  87  L.  T. 
46;  18  T.  L.  R.  741— Farwell,  J. 

28.  Conditional  Annuity  to  National  Schools 
—  Gift  over  to  Residuary  Estate— Perpetuities 
-Effect  of  Education  Act,  1902  (2  Edw.  7, 
c.  42),  ss.  5,  6  (2),  7,  11,  13.]— A  testatrix  be- 
queathed to  her  trustee  such  a  sum  as, 
invested  in  certain  stocks,  would  produce  a 
clear  income  or  yearly  sum  of  ^20,  and 
directed  her  trustees  to  pay  such  income  or 
yearly  sum  to  the  treasurer,  for  the  time 
being,  of  the  National  schools  for  the  sup- 
port of  the  said  schools,  so  long  as  they 
should  be  carried  on  under  the  conditions 
contained  in  the  deed  of  trust  of  the  said 
schools,  and  the  funds  necessary  for  so  carry- 
ing them  on  should  be  supplied  by  voluntary 
contributions,  and  she  declared  that  the  be- 
quest should  not  take  effect,  but  should  be 
null  and  void  if  any  of  the  three  following 
events  should  happen  in  her  lifetime  :  —  (l) 
If  a  school  board  should  be  formed  for  B. ; 
(2)  if  the  funds  necessary  for  carrying  on 
the  said  schools  should  be  raised  under 
powers  for  that  purpose  contained  in  any 
present  or  future  Act  or  Acts  of  Parliament; 
or  (3)  if  a  trust  should  be  created,  and  a 
sufficient  fund  should  be  set  apart  for  the 
purpose  of  carrying  on  the  said  schools 
under  the  conditions  of  the  deed  of  trust. 

And  the  testatrix  further  declared  that  if 
either  of  the  first  two  events  should  happen 
after  her  death,  then,  immediately  on  the 
happening  of  such  one  of  these  events  as 
should  first  happen,  the  payment  of  the 
said  income  or  yearly  sum  to  such  treasurer, 
under  the  directions  aforesaid,  should  cease 
and  determine,  and  the  fund  purchased  to 
produce  the  same  should  fall  into  and  form 
part  of  her  residuary  estate. 

Held— Q)  that  upon  the  coming  into  opera- 
lion  of  the  Education  Act,  1902,  the  gift  of 
the  annuity  ceased  to  take  effect,  and  that 
t'ie  fund  had  fallen  into  residue;  and  (2) 
that  the  doctrine  of  perpetuities  had  no 
application  because  the  testatrix  directed  the 
fund  to  go  in  the  channel  into  which  the 
law  would  have  directed  it. 

In  re  Randell   ((1888)  38  Ch.  Div.  213;  57 
L.  J.  Ch.  899;  36  W.  R.  543;  58  L.  T.  626— 
North,  J.)  followed. 
In  re  Bldnt;  Wigan  v.  Clinch,  [1904]  2  Ch. 

[767;  74  L.  J.  Ch.  33;  53  W.  R.  152;  91  L.  T. 

087;  68  J.  P.  571;  20  T.  L.  R.  754;  2  L.  G.  R. 
1,295-Buckley,  J. 


29.  Conditional  Gift— Trustees  to  become 
Members  of  a  Society— Failure  of  Gift.']— A. 
testator  by  his  will  gave  his  residuary  estate 
to  two  trustees  upon  trust  for  sale,  and  to 
divide  the  proceeds  among  certain  charit- 
able institutions.  The  will  contained  the 
following  clause  :— "  And  I  direct  and  de- 
clare that  the  bequests  herein  contained  to 
any  charity  or  charities  shall  be. subject  to 
my  trustees  or  the  survivor  of  them  being 
made  members  or  governors  of  such  charities 
respectively,  as  if  the  said  bequests  had 
been  gifts  from  them  respectively,  to  the 
intent  that  they  may  have  votes  and  voices 
in  the  maintenance  and  conduct  of  such 
societies  to  the  fullest  possible  extent."  One 
of  the  institutions  (Dr.  Barnardo's  Homes) 
admitted  members  upon  signing  a  declara- 
tion that  the  member  was  in  sympathy  with 
a  particular  form  of  religious  Iselief,  but  the 
members  had  very  little  power  in  the  man- 
agement of  the  institution.  One  of  the 
trustees  refused  to  sign  the  declaration,  but 
the  other  was  willing  to  do  so.  Another  of 
the  institutions  (the  Stockwell  Orphanage) 
had  no  governors  or  members,  the  whole 
management  of  the  charity  being  vested  in 
trustees. 

Held— that  the  above  condition  was  a  con- 
dition precedent;  that  the  gift  to  Dr.  Bar- 
nardo's Homes  was  valid,  as  the  institution 
was  prepared  to  "  make  "  the  trustees  mem- 
bers; but  that  the  gift  to  the  Stockwell 
Orphanage  failed,  as  it  had  no  members  or 
governors,  and  therefore  the  condition  could 
not  be  complied  with. 

In  re  Emson;  Grain  v.  Grain,  (1905)  74  L.  J. 

[Ch.  565:  93  L.  T.   105;  21  T.   L.   R.  623- 

Kekewich,  J. 

30.  Condition  Precedent— Perpetuity— Sta- 
tutes of  Mortmain.']— k.  testator,  who  died  in 
March,  1894,  by  his  will  dated  in  July,  1893, 
after  devising  his  residuary  real  estate  to 
trustees  upon  trust  for  sale,  and  to  hold  the 
proceeds  upon  the  trusts  declared  of  his 
residuary  personal   estate,  gave  the  sum  of 

i  jeiO,000  to  his  trustees  upon  trust  to  transfer 
the    same    to    trustees    to    be    appointed    by 

'  them,  or  the  trustees  for  the  time  being  of 
his  will  (such  appointed  trustees  to  be  not 
less  than  three  or  more  than  six  in  number), 
to  be  held  by  them  upon  trust,  "  as  soon  as 
any  land  shall  at  any  time  be  given  or  ob- 
tained for  the  purpose,  to  employ  the  same 
in  erecting  almshouses  "  in  a  certain  parish 
for  the  deserving  poor  of  that  parish,  with- 
out regard  to  religious  denomination,  and  in 
making  weekly  or  other  periodical  allowances 
to  the  inmates  of  such  almshouses ;  and  he 
empowered  the  trustees  so  appointed,  in  con- 
junction with  the  trustees  of  his  will,  to  make 
rules  for  the  regulation  and  maintenance  of 
such  almshouses.  And,  after  giving  other 
charitable  and  general  legacies,  the  testator 
gave  all  his  residuary  personal  estate  to  his 
trustees  upon  trust  for  sale  and  conversion, 
and  to  pay  debts  and  legacies,  and  hold  the 
residue  of  the  moneys  upon  trust,  to  pay  or 
transfer  the  same  to  trustees  to  be  nomin- 
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ated  and  appointed  by  the  trustees  of  his 
will,  upon  trust,  "  as  soon  as  any  land  shall 
at  any  time  be  given  or  obtained  for  the 
purpose,  to  employ  the  same  in  erecting  and 
maintaining  "  a  certain  orphanage  or  institu- 
tion; and  the  will  contained  directions  for 
the  management  and  regulation  of  such 
institution. 

Held— that  the  language  of  the  will  did  not 
constitute  a  condition  precedent  to  the  gifts, 
but  was  introduced  for  the  purpose  of  mere 
machinery  so  as  to  avoid  the  provisions  of 
the  Statutes  of  Mortmain;  and  that  the  prin- 
ciple to  be  applied  to  the  present  case  was 
that  explained  in  Chambcrlayne  v.  Brockett 
(L.  R.  8  Ch.  App.  20G). 

Held— therefore,  that,  without  prejudice  to 
any  question,  if  land  could  not  be  obtained, 
there  must  be  a  declaration  that  the  tum  ot 
^10,000  and  the  residue  were  well  given  to 
charities;  and  that  special  trustees  thereof 
must  be  appointed  as  directed  by  the  will, 
and  liberty  given  to  apply. 

Decision  of  North,  J.,  reversed. 
Ee  Gyde;  Ward  v.  Little,  (1898)  79  L.  T.  261 

[-C.   A. 

31.  Condition  Precedent  —  Remoteness  — 
Postponement  of  Enjoyment— Reserve  Fund 
—  Validity.']— A  testator  gave  his  real  and 
personal  estate  to  a  trustee  upon  trust  to 
form  out  of  the  personal  estate  "  a  reserve 
fund  "  to  me?t  certain  contingencies,  and  to 
pay  the  income  of  the  realty  (less  outgoings) 
to  his  niece  for  her  life,  and  after  her  death 
to  pay  10  per  cent,  of  such  income  to  the 
reserve  fund  and  the  remainder  to  three  an- 
nuitants for  their  lives,  such  annuitants  to 
be  poor  inhabitants  of  M.  He  directed  that 
"  the  said  annuities  shall  not  become  payable 
until  the  said  reserve  fund  shall  amount  to 
£M>0,"  at  which  figure  it  was  to  be  main- 
tained and  only  used  in  case  of  need ;  if,  after 
the  annuities  became  payable,  it  should  ex- 
ceed ,£400,  the  annuities  ^\ere  to  be  increased 
or  a  fourth  annuity  created. 

There  was  in  fact  no  personality  left  after 
paying  his  debts,  and  consequently  no  reserve 
fund  existing  at  the  date  of  the  niece's  deatn. 
At  that  date  qiiestions  arose  as  to  (1)  whether 
the  charitable  annuities  failed  as  being  post- 
poned till  a  reserve  fund  of  ^400  had  been 
formed,  which  might  not  be  done  until  a 
date  beyond  the  limits  of  the  Perpetuities 
Rule,  and  (2)  whether  there  had  been  an 
effectual  devotion  of  the  reserve  fund  to 
charitable  purposes. 

Held— thit  (1)  the  trust  estate  had  (sub- 
ject to  the  niece's  life  estate)  been  effectually 
devoted  to  charitable  purposes  as  from  the 
testator's  death,  the  postponement  of  pay- 
ment of  the  annuities  being  not  a  condition 
precedent  to  the  charitable  gift  taking  place, 
but  merely  a  direction  as  to  management  ; 
therefore  the  gift  was  valid; 

Chamherlaipie  v.  Brockett  ((1872)  L.  1{.  8 
Ch.  200;  42  L.  J.  Cli.  3G8;  21  W.  E.  299;  28 
L.  T.  248)  followed. 


And  (2)  that  the  reserve  fund  had  also 
been  effectually  devoted  to  charitable 
purposes. 

In  re  Swain;  Monckton  v.  Hands,  [1905]  1  Ch. 
[669;  74  L.  J,  Ch.  354;  92  L.  T.  715— C.  A. 

32.  Condition  iSuhsequent-Insufficient  In- 
dication of  a  Charitable  Intent.]— A  testator 
bequeathed  to  the  Vintners'  Company  "  the 
portrait  of  my  late  friend  and  partner,  Don 
Sebastian  Gonzales  Martinez,  to  be  hung  up 
by  them  in  a  conspicuous  part  of  their  com- 
mon hall  and  always  retained  in  that  posi- 
tion, and,  upon  condition  that  they  accept 
the  said  bequest  of  the  said  portrait  with 
the  obligation  aforesaid,  I  bequeath  to  the 
said  company  the  sum  of  <£4,000  ....  enjoin- 
ing the  said  company  out  of  the  income  of 
the  said  sum  of  ,£4,000  to  keep  in  due  and 
proper  repair  the  said  portrait,  cleaning  and 
regilding  its  frame  not  less  than  once  .in 
every  four  years,  the  surplus  of  the  said  in- 
come to  be  applied  by  the  master  and 
wardens  for  the  time  being  of  the  said  com- 
pany to  the  best  of  their  discretion  for  the 
benefit  of  individuals  who  have  been  engaged 
in  the  wine  trade." 

Held— that  the  condition  was  a  condition 
subsequent  and  not  a  condition  precedent, 
and  therefore  the  gift  of  the  picture  was 
valid;  that,  with  reference  to  the  i;4,000,  the 
first  part  of  the  trust  was  admittedly  bad, 
and  the  second  part  was  also  bad  and  failed, 
as  there  was  no  reference  to  the  age  or 
poverty  of  the  recipients  of  the  bounty,  and 
there  was  no  sufficient  indication  of  a  charit- 
able intent  to  support  the  gift  as  a  charitable 
gift. 
In   re   Gassiot;   Fladgate   v.   Vintners'   Co., 

[(1901)  70  L.  J.  Ch.  242;  17  T.  L.  R.  216— 
Cozens-Hardy,  J. 

33.  Devise  of  Land  upon  Trust  for  Political 
atid  Religious  Purposes.]— J.  H.  S.  by  his 
will  devised  to  the  vicar  for  the  time  being 
of  B.  I.,  a  building  known  as  "  The  Conser- 
vative Club  and  Village  Reading-room,"  to 
be  maintained  "  for  the  furtherance  of  Con- 
servative principles  and  religious  and  mental 
improvement,  and  to  be  kept  free  from  in- 
toxicants and  dancing."  He  also  devised  to 
such  vicar  a  piece  of  land  "one  moiety  of 
the  income  thereof  ...  to  be  used  for  the 
maintenance  of  the  aforesaid  club  and  read- 
ing-room." 

IlELD-that  the  first  gift  being  for  the 
furtherance  of  religious  and  mental  improve- 
ment, was  a  good  charitable  gift.  That  the 
gift  of  the  moiety  of  the  income  must  be 
read  in  conjunction  with  the  former  gift, 
and  accordingly  constituted  a  good  charit- 
able gift. 

I\E  Scowcroft;  Ormrod  v.   "Wilkinson.   [1898] 
[2  Ch.  638;  67  L.  J.  Ch.  697-Stirling.  J. 

34.  Devise  of  Land— Will— Reptiblication 
by  Codicil— Death  within  Three  Months- 
Validity  of  Devise— Charitable  Donations 
and  Bequests  Act  (Ireland),  1844  (7  &  8  Vict. 
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c.  97)  s.  16.]— A  charitable  devise  of  land 
is  not  invalidated  by  sect.  IG  of  The  Charit- 
able Donations  and  Bequests  Act  (Ireland), 
1844,  merely  by  the  fact  that  the  will  is  con- 
firmed by  a  codicil  made  less  than  three 
months  before  the  testator  dies. 
In  re  Mooee,  [1907]  1  Ir.  E.  315— Barton,  J. 

35.  Devise  to  Parish  Priest  "for  a  Roman 
Catholic  School  or  for  whatever  Other  Pur- 
pose lie  pleases  "—Beneficial  Gift.']— A.  testa- 
trix, entitled  to  real  estate,  by  her  will  pro 
vided  as  follows :  "  I  give  and  bequeath  my 
dwelling-house,  yard,  and  garden  to  the  Eev 
T.  L.,  parish  priest,  for  a  Roman  Catholic 
School,  or  for  whatever  other  purpose  he 
pleases."  Testatrix  died  within  three 
months  of  the  date  of  the  execution  of  her 


Held— that  there  was  no  trust  created  for 

a  charitable  purpose,  and  that  the  Eev.  T.  L. 

was  entitled  beneficially  to  the  gift. 

In    re    Harbison;    Morris    v.    Larkin,    [1902] 

[1  Ir.  E.  103-M.  E. 

36.  Direction  to  Trustees  to  apply  a  specific 
part  of  the  Testator's  Estate  to  such  Charit- 
able Institutions  as  they  might  determine.  — 
9  Geo.  2,  c.  36.]— A  testator,  by  his  will  dated 
in  1883,  devised  and  bequeathed  all  his  real 
and  personal  estate  to  trustees  upon  trust 
to  sell  and  convert,  and  to  apply  one-tenth 
of  his  estate,  over  and  above  <£110,000,  to 
such  charitable  institutions  and  objects  as 
his  trustees  might  determine.  He  died  in 
1888,  prior  to  the  passing  of  the  Mortmain 
and  Charitable  Uses  Act,  1888,  leaving  realty 
and  impure  personalty,  as  well  as  pure  per- 
sonal estate. 

Held— that  the  trustees  had  the  power  to 
direct  that  the  impure  personalty  and  pro- 
ceeds of  sale  of  realty  should  go  to  such 
charities  as  could  properly  receive  the  same; 
and  that,  until  the  Court  knew  what  the 
trustees  did  in  exercise  of  that  power,  it 
could  not  be  said  that  the  disposition  con- 
ferring the  power  was  bad. 

Lewis  V.  Allenby  (L.  E.  10  Eq.  6G8)  con- 
sidered   and    approved. 

Ee  Piercy  ;  Whitwham  v.  Piercy,  [1898]  1  Ch. 

[565;   67   L.   J.   Ch.   297;   78  L.   T.   277;   46 

W.  R.  503-C.  A. 

37.  Gift  for  Building  Church— Church  to 
he  Conveyed  on  Completion  to  Bishop- 
Bishop  Declining  to  Accept—  Cy  pre*.]— A 
testator  directed  his  trustees  to  spend  two 
sums  of  =£20,000  each  or  such  smaller  sums  as 
might  be  needed  in  building  two  churches; 
any  part  of  the  .£40,000  not  so  expended  was 
to  revert  to  his  estate.  He  also  provided 
.£10,000  for  the  endowment  of  one  of  the 
churches. 

He  directed  his  trustees  to  convey  the 
churches  when  completed  to  certain  Bishops 
upon  certain  conditions.  The  latter,  how- 
ever, stated  their  inability  to  accept  them 


owing  to  the  want  of  any  endowment  which 
would  enable  the  conditions  to  be  observed. 
Held— that  the  trustees  should  not  build 
the  churches;  that  they  could  not  accumu- 
late the  funds  until  such  funds  were  suffi- 
cient to  both  build  and  endow,  nor  could 
the  funds  be  applied  in  accordance  with  a 
scheme  approved  by  the  Court.  The  legacies 
must  be  deemed  to  have  lapsed  and  the 
.£40,000  fell  on  to  residue. 
Bute's  Trustees  v.  Bute  (Marquess  of),  (1905) 
[7  F.  49-Ct.  of  Sess. 

38.  Gift  to  Corps  of  Commissionaires  to 
aid  in  Purchase  of  their  Barracks — "  Or  any 
Hher  Way  beneficial  to  that  Corps  "—Per- 
petuity—Validity.]— A  testator's  will  con- 
tained the  following  gift :  "  The  remainder 
of  my  share  of  my  father's  property  I  give, 
devise,  and  bequeath  to  the  committee  for 
the  time  being  of  the  Corps  of  Commis- 
sionaires in  London,  to  aid  in  the  purchase 
of  their  barracks,  or  in  any  other  way  bene- 
ficial to  that  corps."  Such  share  was  about 
£15,000.  The  Corps  of  Commissionaires  was 
a  voluntary  association  for  the  benefit  of 
able-bodied  and  disabled  soldiers  and  sailors, 
nainly  supported  by  the  subscriptions  of  the 
nembers  and  intended  for  their  benefit. 
There  were  funds  appropriated  to  the  bene- 
fit of  the  corps  which,  taken  separately, 
.night  be  considered  as  charities. 

Held— that  apart  from  the  funds  which 
might  be  construed  as  charities,  there  was 
not  to  be  found  upon  the  face  of  the  rules 
and  regulations  an  intention  that  the  asso- 
ciation should  be  permanent;  that  the  gift 
did  not  tend  to  a  perpetuity;  that  the  words 
"  or  in  any  other  way  beneficial  to  that 
corps "  gave  a  discretion  to  the  committee 
for  the  time  being  when  they  got  the  money 
to  apply  the  fund  as  they  should  consider 
to  be  beneficial.  They  might  put  it  into  the 
building  fund  or  into  the  general  funds  of 
the  corps,  or  deal  with  it  in  any  way  they 
pleased  for  the  benefit  of  the  corps;  and  that 
the  gift  was   therefore   good. 

In  re  Dutton  ( (1878)  4  Ex.  D.  54 ;  48  L.  J.  Ex. 
350;  27  W.  R.  398);  In  re  Clark's  Trust 
((1875)  1  Ch.  D.  497;  45  L.  J.  Ch.  194;  24 
vV.  R.  233-Hall,  V.-C);  Thomson  v.  Shake- 
'pear  ((I860)  1  D.  F.  &  J.  399;  29  L.  J.  Ch. 
176;  8  W.  R.  265);  and  Came  v.  Long  ((I860) 
J  D.  F.  &  J.  75;  29  L.  J.  Ch.  503;  6  Jur. 
(n.s.)  639;  8  W.  R.  570;  2  L.  T.  (n.s.)  552) 
distinguished. 

Cocks  V.  Ma7iners  ((1871)  L.  R.  12  Eq.  574; 
40  L.  J.  Ch.  640;  19  W.  R.  1055;  24  L.  T. 
(n.s.)  869— Wickens,  V.-C);  Morrow  v. 
M'Conville  ((1883)  11  L.  R.  Ir.  236;  In  re  Wil- 
kinson's Trusts  (1887)  19  L.  R.  Ir.  531);  and 
Bradshaw  v.  Jackman  ((1887)  21  L.  R.  Ir. 
12)  discussed  and  principle  followed. 
In  re  Clarke;  Clarke  v.  Clarke,  [1901]  2  Ch. 

[110;   70  L.   J.   Ch.   631;  49  W.   R.   628;  84 
L.  T.  811;  17  T.  L.  R.  479-Byrne,  J. 

39.  Gift    for    Masses— Gift    in  Perpetuity 
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—No  Direction  for  Celebration  in  Public.'] 
—A  bequest  for  masses  in  perpetuity  is  a 
good  charitable  gift,  whether  there  be  a 
direction  that  the  masses  be  celebrated  in 
public  or  not. 

Attorney-General  v.  Delaneij   ((1876)  I.  E. 
10  Ch.  104)  overruled. 
O'Hanlon  v.  Logue,  [1906]  1  Ir.  E.  247-C.  A. 

40.  Gift  for  Religious  Purposes.]— A  testa- 
tor bequeathed  to  his  trustees  a  sum  of  monej 
upon  trust  to  invest  it,  and  applj-  the  incomi 
for  such  religious  purposes  as  his  trustee: 
and  ihe  Bishop  of  C.  for  the  time  bein^ 
should,  in  their  uncontrolled  discretion, 
think  fit.  By  the  preceding  clause  he  had 
bequeathed  a  like  sum  of  money  to  his  trus- 
tees for  the  benefit  of  such  charitable  insti- 
tutions connected  with  the  counties  of  C. 
and  D.,  as  his  trustees  and  the  Bishop  of  C. 
for  the  time  being  should  in  thtir  uncon- 
trolled discretion  think  fit,  irrespective  of 
creed. 

Held— that  the  words  "  religious  purposes  " 
meant  religious  purposes  which  were  charit- 
able, and  that  the  bequest  was  not  void  for 
\incertaintv. 

White  V.  White  ([1393]  2  Ch.  41;  62 
L.  J.  Ch.  342;  41  W.  E.  683;  68  L.  T.  187- 
C.  A.)  followed. 

Grimond  v.  Grimond  ([1905]  A.  C.  124;  74 
L.  J.  P.  C.  35;  92  L    T:  477;  21  T.  L.  R.  323- 
H.   L.    (S.),   No.   67,   infra),   distinguished  as 
being  a  decision  on  Scotch  law. 
Aenott  v.  Aenott,  [1906]  1  Ir.  E.  127-M.  E. 

41.  Gift  for  Repairs  of  Burial  Grounds- 
Burial  Grounds  Restricted  to  a  Particular 
Sect  —  Advancement  of  Religion  —  Valid 
Charitable  Legacy.]— A  testator  gave  a  legacy 
to  a  branch  of  the  Society  of  Friends  for 
the  sole  purpose  of  maintaining  their  exist- 
ing burial  grounds,  and  in  particular  his 
wife's  grave. 

Held— (1)  a  good  charitable  legacy  as  being 
connected  with  the  »dvan3-3nient  of  religion, 
(2)  that  the  direction  as  to  the  wife's  grave 
did  not  create  a  second  trust,  but  only  im- 
posed a  second  and  ancillary  obligation. 
In   ee    Manser,-    Attorney-General   v.    Lucas, 

[1905]  1  Ch.  68;  74  L.  J.  Ch.  95;  53  W.  E. 
2CI  ;   92   L.    T.    79— Wan  ington,   J. 

42.  Gift  to  Rector  of  Jesuit  Order  in  Aid 
of  a  School— Validity— Roman  Catholic  Relief 
Act,  1824  (10  Geo.  4,  c.  7)— Bcr/Hcst  on  Condi 
tion— Keeping  Grave  in  Order.]— A  testatrix 
by  her  will  made  the  following  bequest:  "1 
leave  to  the  rector  of  the  Jesuits  at  M.,  in 
aid  of  the  school  there,  for  the  training  of 
pupils  intended  for  the  Church,  the  sum  of 
.£500."  The  school  at  M.  was  the  property 
of,  and  managed  by,  the  .Jesuit  Order.  It 
was  diviled  into  two  parts,  o!ie  of  which 
was  a  lay  boarding  school,  and  th"  other 
was  an  apostolic  school,  wliero  students  were 
educated  for  the  Jesuit  or  other  Order,  all 


these  apostolic  students  being  intended  to 
act  as  missionaries  in  foreign  parts.  There 
was  no  pecuniary  profit  to  the  Jesuit  Order 
from  the  apostolic  portion  of  the  school. 

Held— that  the  gift  was  not  invalid  as 
being  contrary  to  the  policy  of  the  Koman 
Catholic  Act,  1824,  or  as  directly  tending  to 
train  up  students  to  be  Jesuits. 

Bequest  of  i;500  to  the  treasurer  of  the 
Society  of  St.  Vincent  de  Paul,  at  L.,  for  the 
benefit  of  the  poor  at  L.,  "on  condition  that 
the  committee  of  said  society  shall  under- 
take in  writing  to  my  executors  to  have  the 
railing  and  ironwork  of  the  two  vaults  in 
St.  L.'s  cemetery  .  .  .  painted  once  in  every 
three  years." 

Held— a  valid  bequest. 
Roche  v.  M'Deemott,  [1901]  1  Ir.  E.  394— M.  E. 

43.  Gift  for  "Roman  Catholic  purposes"— 
Gift  for  a  Monastic  Order  "for  teaching 
purposes."] 

Held— that,  bequests  to  trustees  "  for  such 
Roman  Catholic  purposes  in  the  parish  of  C. 
and  elsewhere  as  they  deem  fit  and  proper," 
and  for  the  establishment  in  C.  of  "  a  com- 
munity of  Christian  brothers  "  (a  Monastic 
order)  "  for  teaching  purposes  "  were  void. 
M'Laughlin  v.  Ca.mpbell,  [1906]  1  Ir.  R.  588— 
[M.  E.  and  C.  A. 

44.  Gift  to  Church  Bell-ringers-Erection 
and  Maintenance  of  Headstones  in  Church- 
yard—"  Public  Charities  and  Institutions."] 
—A  testatrix  by  her  will  gave  (1)  =£200  to  the 
vicar  and  churchwardens  of  a  parish  to  be 
invested  by  them  in  the  names  of  the  official 
trustees  of  charitable  funds  and  directed 
that  ,£1  from  the  income  was  to  be  given  to 
the  ringers  for  the  time  being  of  the  parish 
church  who  should  ring  a  peal  of  bells  on 
May  29th  in  commemoration  of  the  happy 
restoration  of  the  monarchy  to  England; 
(2)  =£700  to  the  vicar  and  churchwardens  to 
be  similarly  invested  and  the  income  thereof 
to  be  applied  in  or  towards  the  erection  and 
maintenance  of  headstones  to  the  graves  of 
persons  who  were  resident  as  pensioners  in 
certain  almshouses,  and  who  should  be 
buried  in  the  parish  churchyard;  and  (3) 
the  residue  of  her  estate  upon  trust  to  dis- 
tribute the  same  "  to  and  amongst  such 
public  charities  and  institutions  or  for  such 
charitable  purposes  for  the  public  advantage 
or  benefit "  as  the  trustees  should  in  their 
\bsolute  discretion  think  fit. 

Held— that  the  gifts  were  good  charitable 
gifts. 

Manser,  In  re;  Attorney-General  v.  Lucas 
([1905]  1  Ch.  68;  74  L.  J.  Ch.  95;  53  W.  E. 
261;  92  L.  T.  79— Warrington.  J..  No.  41. 
sK/nvi;  and  Grimond  v.  Grimond  [1905]  A.  C. 
124;  74  L.  J.  P.  C.  35;  92  L.  T.  477;  21  T.  L.  R. 
323—11.  L.  Sc,  \o.  67,  infra)  followed. 
In  re  Pardoe;  McLAtfmi.TN  r.  The  .\ttorney- 

[General  [1906]  2  Ch.  184;  75  L.  J.  Ch.  4.55; 

54  W.  E.  561 ;  94  L.  T.  507;  22  T.  T,.  E.  452— 
Kekewich,  J. 
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45.  Gift  to  Hospital— "  Rebuilding  and 
Equipment "—"  To  the  satisfaction  and 
under  the  directions  of  my  Executors"— 
Hospital  nearly  Rebuilt  at  Testatrix's 
Death.]— A  testatrix  by  her  will,  made  three 
years  before  her  death,  gave  ^620,000  "to- 
wards the  rebuilding  and  equipment,  to  the 
satisfaction  and  under  the  direction  of  my 
executors,  of "  a  certain  hospital,  "  the  en- 
largement of  which  has  been  recommended, 
and  which  charity  I  have  long  desired  to 
benefit."  At  the  death  of  the  testatrix  the 
hospital  was  almost  rebuilt,  but  it  was  only 
partially  plastered,  and  it  was  neither 
painted,  furnished,  nor  equipped.  Neither 
of  the  executors  had  at  any  time  directed 
the  rebuilding  or  equipment  of  the  hospital. 

Held— that,  notwithstanding  the  diflBculty 
in  determining  what  expenditure,  if  any, 
could  be  sanctioned,  the  gift  was  not  an  abso- 
lute gift  to  the  hospital,  but  a  gift  for  a 
specified  object. 

No  limit  of  time  being  fixed,  the  discretion 
of  the  executors  remained  exercisable  till 
the  hospital  was  fully  "equipped,"  i.e.,  fur- 
nished with  everything  required  to  convert 
an  empty  building  into  a  hospital. 
In   re   IJnite;   Edwards    v.    Smith,    (1906)    75 

[L.  J.  Ch.  163;  22  T.  L.  E.  242- 

Kekewich,    J. 

46.  Gift  to  Institute— Institute  really  Pri- 
vate Property—Good  Charitable  Bequest- 
Scheme.']— A  testatrix,  in  memory  of  her 
father,  built  a  village  institute  of  the 
ordinary  kind,  but  she  never  conveyed  the 
building  to  trustees,  or  executed  a  declara- 
tion of  trust.  By  her  will  she  left  ^£3,000  to 
her  trustees,  "to  be  applied  by  them  in 
such  manner  as  they  shall  consider  most 
expedient  for  the  benefit  of  the  M.  Insti- 
tute." 

Held— that,  though  the  building  might 
be  subject  to  no  trust,  there  was  a  good 
charitable  bequest  for  the  same  purposes  as 
those  for  which  the  institute  was  built,  viz., 
the  benefit  of  the  inhabitants;  and  that  a 
scheme  must  be  framed. 

In    re    Mann;    Hardy    v.    Attorney-General, 

[1903]  1  Ch.  232;  72  L.  J.  Ch.  150;  51  W.  E. 

1C5;87L.  T.  734-Farwell,  J. 

47.  Gift  to  Institution— Identity  of  Institu- 
tion-Change in  Methods  of  attaining  Ob- 
jects.]—A  bequest  was  made  to  a  Eagged 
Industrial  School  established  in  1857  to 
"rescue"  destitute  children  and  give  them 
a  good,  education.  In  consequence  of  the 
provision  of  free  State  education,  the  mem- 
bers of  the  society,  who  had  power  to  alter 
Its  constitution,  had  sold  their  school  and 
devoted  its  funds  under  an  amended  con- 
slitution  to  providing  children  with  the 
cothes,  &c.,  necessary  to  enable  them  to 
attend  the  board  schools. 

The  legacy  did  not  vest  until  a  date  sub- 
sequent to  these  changes. 
HELD-that  the  legacy  had  not  lapsed,  for 


the  institution  had  not  lost  its  identity,  but 
had  merely  changed  its  methods  of  attaining 
its  objects. 

Playfaie  v.  Kelso  Eagged  Industrial  School, 
[(1905)  7  F.  751-Ct.  of  Sess. 

48.  Gift  to  Institution— Institutions  for 
Benefit  of  Inhabitants  of  a  Parish.] — Per- 
sonalty was  bequeathed  by  will  to  trustees 
upon  trust  "  for  such  charitable,  educa- 
tional, or  other  institutions  of  the  town  of 
Kendal,  and  also  for  such  other  general  pur- 
poses for  the  benefit  of  the  town  of  Kendal, 
or  any  of  the  inhabitants  thereof,  as 
my  trustees  shall  in  their  absolute,  uncon- 
trolled discretion  think  fit."  The  testa- 
tor desired  his  trustees  to  consider  in  the 
distribution  three  specified  institutions  in 
Kendal— namely,  a  hospital,  a  grammar 
school,  and  a  free  public  library. 

Held,   that   the  gift   was   for   public  pur- 
poses for  the  town  of  Kendal,  and  persons 
dwelling   there,   and   was   therefore   a   good 
charitable  gift. 
In  re  Allen;  Hargreaves  v.  Taylor,  [1905]  2 

[Ch.  400;   74  L.   J.   Ch.  593;  54  W.   E.  91; 
21  T.  L.  E.  662;  93  L.  T.  597-Eady,  J. 

49.  Gift  of  Leasehold  House  to  Trustees  to 
Carry  on  School— House  for  Storage  and  Dis- 
tribution of  Books  to  Publishers.]— A  testa- 
trix bequeathed  to  trustees  a  leasehold  house, 
where  she  had  established  a  school  for  religi- 
ous teaching  and  elementary  education,  the 
expenditure  on  which  exceeded  the  fees,  with 
a  direction  to  the  trustees  to  carry  on  the 
school. 

Held— to  be  a  good  charitable  gift. 

She  also  bequeathed  to  them  a  leasehold 
house,  which  had  been  used  by  her,  and  was 
to  be  used  by  them  for  the  storage  of  books, 
written  by  certain  persons,  the  house  being 
in  the  occupation  of  a  person  who  lived  there 
rent  free  in  consideration  of  his  distributing 
the  books  to  the  publishers  when  required 
for  sale,  with  a  direction  to  the  trustees  to 
pay  the  rent  of  the  house. 

Held— not  to  be  a  good  charitable  gift. 
In  re  Hawkins;  Walrond  v.  Newton,  (1906)  22 
[T.  L.  E.  521-Eady,  J. 

50.  Gift  of  Money  to  Found  a  School- 
Validity  of  Gift— Acquisition  of  Land.]— 
A  testator  by  his  will  directed  his  trustees 
to  lay  out  and  employ  the  residue  of  his 
estate  in  founding  at  a  certain  town  a  school 
for  all  trades  connected  with  the  building 
and  fitting  out  of  steam  and  sailing  ships. 
He  died  five  days  later. 

HELD-that  the  gift  involved  the  acquisi- 
tion of  land  and  the  building  thereon  of  a 
school  house,  and  was  therefore  void. 

Hopkins  v.  Phillips  (3  Gifi.  182)  followed. 

Ee  Verb;  Carter  v.  Brown,  (1906)  22  T.  L.  E. 

[273— Eady,  J. 

51.  Gift  of  pure  Personalty  to  Vicar  and 
Churchwardens  "for  any  Purpose  to  which 
they  think  proper  to  apply  it."}— A  testator 
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gave  one-fourth  of  his  pure  personalty  to  a 
vicar  and  churchwardens  "for  any  purpose 
to  which  they  think  proper  to  apply  it." 

Held— that  the  case  was  near  the  line,  but 
on  the  construction  of  the  whole  will  there 
was  a  devotion  of  the  pure  personalty  to 
charitable  objects;  and  a  scheme  might  be 
prepared. 

In   re   Hurley;    Nichols   v.   Pargiter,    (1901) 
[17  T.  L.  E.  115— Cozens-Hardy,  J. 

53.  Gijt  Limited  to  Old  and  Worn-out 
Clerks  of  Firm — Amalgamation  of  Firm.'] — 
A  gift  to  form  a  fund  for  the  purpose  of  pen- 
sioning off  the  "  old  and  worn-out  clerks  "  of 
a  firm  is  a  good  charitable  bequest,  and  the 
Court  will  direct  a  scheme  for  its  adminis- 
tration. 

In  re  Gosling;   Gosling   v.   Smith,    (1900)   48 
[W.  R.  300;  16  T.  L.  E.  152-Byrne,  J. 

54.  Gift  of  Sum  to  Vicar  "for  the  Charit- 
able Purposes  agreed  upon  between  us " — 
Evidence  of  Vica) — Admissibilitij.l—A  testa- 
trix by  her  will  bequeathed  to  her  friend 
C,  a  vicar,  the  sum  of  ,£4,000  "for  the 
charitable  purposes  agreed  upon  between 
us.''  An  afiidavit  was  put  in  by  C,  in  which 
he  stated  that  the  charitable  purposes  agreed 
on  came  to  an  end  with  his  own  lifetime. 

Held— that  the  Avill  fixed  absolutely  the 
subject-matter  of  the  gift,  namely  i'4,000, 
and  not  merely  the  income  of  the  ^64,000, 
and  that  C.'s  affidavit  might  be  referred  to 
for  one  purpose  only,  namely,  to  ascertain 
what  were  the  charitable  purposes  agreed 
upon,  and  those  the  affidavit  clearly  defined; 
and  that  a  scheme  should  be  settled  in 
chambers. 

Decision  of  Farwell,  J.    ([1902]  1  Ch.  214; 
71  L.  J.  Ch.  168;  50  W.  E.  185;  85  L.  T.  516), 
affirmed  in  part  and  reversed  in  part. 
In  ee  Huxtable;  Huxtable  v.  Crawford,  [1902] 

[2  Ch.  793;  71  L.  J.  Ch.  876;  87  L.  T.  415; 
51  W.  E.  282-C.  A. 

55.  Gift  to  ]  cgetarian  Society— Food  Re- 
form.]—A  gift  by  will  of  a  sum  of  money  to 
certain  persons,  to  be  applied  as  they  might 
in  their  absolute  dis'jretion  think  best  "  in 
furtherance  of  the  principles  of  food  reform 
as  advocated  by  the  Vegetarian  Societies  of 
Manchester  and  London." 

Held— a  good  charitable  gift. 
In    re    Cranston     ([1898]     1    Ir.     E.    431) 
followed. 

In   re   Slatter;   Howard   v.   Lewis,    (1905)   21 
[T.  L.  E.  295-Joyce,  J. 

56.  Gift  to  Vicar  and  Churchwardens  to  be 
Applied  as  they  tliink  fit— Validity— "  Sick 
and  Poor  Fund."]— A  testatrix  gave  ^400  to 
the  vicar  and  churchwardens  for  the  time 
being  of  K.,  "to  be  applied  by  them  in  such 
manner  as  ihey  shall  in  their  sole  discre- 
tion think  fit." 

Held— a   good   charitable   legacy    for    th-3 


benefit  of  the  parish  of  K.  for  ecclesiastical 
purposes. 

She  also  gave  money  to  the  "  sick  and 
poor  fund  of  the  parish  church." 

Held— a  good  charitable  gift 
In    re    Garrard;    Gordon    v.    Ceaigie,    [1907] 

[1  Ch.  382;  76  L.  J.  Ch.  240;  76  L.  T.  357;  23 
T.  L.  K.  256- Joyce,  J. 

57.  Gift  for  Indefinite  Purpose — No  Ap- 
portionment.]—Where  a  bequest  is  made  for 
charitable  purposes,  and  also  for  an  indefi- 
nite purpose  not  charitable,  and  no  appor- 
tionment is  made  by  the  will,  so  that  the 
whole  may  be  applied  for  either  purpose,  the 
whole  bequest  is  void. 

Decision   of   C.    A.    ([1897]   2   Ch.   105;   66 
L.  J.  Ch.  545;  45  W.  E.  610;  76  L.  T.  725)  re- 
versed; and  the  decision  of  Eomer,  J.  ([1897] 
1  Ch.  518),  restored. 
Hunter    v.    Attorney-General,    [1899]    A.    C. 

[309;  68   L.    J.    Ch.    449;  47    W.    E.    673;  80 
L.  T.  732;  15  T.  L.  E.  384-H.  L.    (E.) 

58.  "  Home  of  Rest  for  Lady  Teachers."] 
—A  bequest  for  the  provision  of  a  "  Home 
for  lady  teachers  in  need  of  rest "  is  not 
only  charitable  in  the  ordinary  sense  of  the 
word,  but  is  also  a  good  charitable  gift  in 
the  eye  of  the  law. 
In  re  Estlin;  Pritchard  v.  Thomas,  (1903)  72 

[L.  J.  Ch.  687;  89  L.  T.  88-Kekewich,  J. 

59.  Lapse— Object  of  Gift  Ceasing  to  Exist 
after  Testator's  Death— Period  of  Distribu- 
tion—Cy  ^prhs— Scheme.]— A  testator  by  his 
will  bequeathed  a  sum  of  money  to  trustees, 
to  pay  the  income  thereof  to  a  person  for 
life,  and  after  his  death  the  money  was  to  be 
given  to  the  Drapers'  Company  for  the 
benefit  of  their  school  at  Tottenham.  After 
the  death  of  the  testator  and  during  the 
lifetime  of  the  tenant  for  life  the  school 
ceased  to  exist. 

Held— that  there  had  been  no  lapse  of  the 
bequest,  and  that  the  fund  should  be  ap- 
plied cy  prks  for  charitable  purposes  in  ac- 
cordance with  a  scheme  to  be  settled. 

In  re  Slevin;  Slevin  v.  Hepburn   ([1891]  2 

Ch.  236;  60  L.  J.  Ch.  439;  39  W.   E.  578;  64 

L.  T.  311-C.  A.)  followed. 

In   re   Soley;   Grover   v.   Drapers'   Company, 

[(1901)  17  T.  L.  E.  118-Byrne,  J. 

60.  Object  of,  Non-Existent  —  General 
Charitable  Intention  —  Lapse  —  Cy  prds — 
"  Charitable  Institution."] — If  there  is  a 
gift  to  a  charitable  institution  which  existed, 

I  but  has  ceased  to  exist,  there  is  a  lapse. 
Where  there  is  a  gift  to  a  charitable  insti- 
tution which  never  eixsted  at  all,  the  Court, 

I  which  always  leans  in  favour  of  a  general 
charitable  purpose,  is  more  ready  to  infer 
a  general  charitable  intention  than  to  infer 
the  contrary,  and  will  accept  oven  a  small 
indication  of  the  testator's  intention  as  suffi- 
cient to  show  that  a  purpose,  and  not  a 
person,  was  intended. 

I      A  testatrix  gave  by  her  will  several  charit- 
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Charitable  Gifts — Continued. 
able  gifts,  the  objects  of  which  might  be 
summarised  as  follows :  First,  the  blind ; 
secondly,  orphans;  thirdly,  "The  Home  for 
the  Homeless,"  27,  Eed  Lion  Square,  Lon- 
don; fourthly,  a  hospital;  fifthly,  orphans 
again;  sixthly,  deaf  and  dumb;  seventhly, 
fever  and  small-pox  hospitals;  and  lastly, 
epilepsy  and  paralysis.  The  testatrix  de- 
clared that  "  In  the  event  of  any  question 
arising  as  to  the  designation  of  any  of  the 
charitable  institutions  hereinbefore  men- 
tioned, or  of  any  doubt  existing  as  to  which 
one  or  two  or  more  of  such  institutions  it 
is  intended  to  benefit,  the  decision  shall  rest 
absolutely  with  my  executor."  The  residue 
was  given  "  to  be  divided  rateably  among 
the  various  charitable  institutions  which 
are  beneficiaries  under  this  instrument."  At 
the  date  of  her  will  there  was  not,  and  there 
never  had  been  in  London,  any  charitable 
institution  known  as  the  "  Home  for  the 
Homeless." 

Held— that  there  was  no  lapse;  that  there 
was  an  indication  of  a  general  charitable 
intention  so  that  effect  could  be  given  to  the 
gift,  although  the  legatee  named  was  non- 
existent; that  the  authority  whoever  it  was, 
that  would  have  to  give  effect  to  the  general 
charitable  purpose,  was  within  the  words 
"charitable  institutions  which  are  benefici- 
aries under  this  instrument,"  and  was  en- 
titled to  the  share  of  residue  which  would 
have  gone  to  the  "Home  for  the  Homeless" 
if  existent. 
In  re  Davis;  Hannen  v.  Hillyer,  [1902]  1  Ch. 

[876;  71    L.    J.    Ch.    459;  50    W.    R.    378;  86 
L.   T.  292-Buckley,  J. 

61.  Pious  Purposes— Perpetual  Gift  to 
Dominican  Convent  for  Masses  to  he  offered 
up  in  Convent  Chapel— No  Dii-ection  to  Cele- 
brate in  Public— Invalidity.]— A  testator 
gave  the  income  of  freehold  and  leasehold 
property,  share  and  share  alike,  to  the  parish 
priest  of  K.  and  to  the  convent  of  E.  for 
the  celebration  of  the  Mass  for  the  repose  of 
the  souls  of  his  parents  and  his  own,  and  a 
solemn  High  Mass  to  be  offered  up  annually 
on  the  anniversary  of  his  death,  both  in  the 
parish  chapel  of  K.  and  in  the  chapel  of  the 
convent  of  E.  The  convent  of  E.  was  a 
convent  of  the  Dominican  Order.  There 
was  evidence  that  it  was  kept  open  for  public 
worship. 

Held— that  the  gift,  as  regards  the  con- 
vent, was  not  charitable,  and  was  accord- 
ingly void  as  a  perpetuity. 

Kehoe  v.  Wilson  ((1880)  7  L.  E.  Ir.  10, 
with  respect  to  supposed  decision,  as  a 
general  proposition,  that  gifts  for  Masses 
for  the  souls  of  the  dead,  though  to  be 
celebrated  in  public,  are  not  charitable)  ob- 
served upon  and  explained. 
Healy  v.  Attorney-General,  [1902]  1  Ir.  R.  342 
[-V.-C. 

62.  School  —  Denominational  Teaching 
under    Trust   Deed— Discontinued   on    Week 


Days— Continued  on  Sundays— No  Failure  of 
Gift.}— In  1869  W.  founded  a  school  for  the 
education  of  poor  children,  the  religious 
part  of  the  teaching  to  be  in  accordance 
with  Church  of  England  principles.  It  was 
used  accordingly  as  a  Church  of  England 
elementary  day  school  on  week  days,  and  as  a 
Sunday  school  in  connection  with  the  parish 
church  on  Sundays.  It  was  so  used  in  1897, 
when  W.'s  sister  made  a  will  leaving  i;400 
lo  the  school. 

In  1900  the  week  day  school  was  discon- 
tinued, the  school-house  not  being  regarded 
as  suitable  by  the  Board  of  Education;  but 
the  Sunday  school  was  continued. 

In  1905  W.'s  sister  died,  without  having 
altered  her  will. 

Held— that,  as  the  Sunday  school  still  sur- 
vived,  there   was  no   failure   of  the   gift  to 
the   school. 
In     re     Waring;     Hayward     v.     Attoeney- 

[Ceneral,  [1907]  1  Ch.  166;  76  L.  J.  Ch.  49; 
95  L.  T.  859— Kekewich,  J. 

63.  Trust  for  Conversion-Trust  to  Pur- 
chase Lund  for  Erection  of  Model  Dwellings 
—Continuing  Trust  to  Let  such  Model 
Dwellings  at  Low  Bents  to  the  Poor — 
"  Ctiariiable  Use  "  —  Validity  —  Mortmain 
and  Charitable  Uses  Act,  1891  (54  &  55  Vict, 
c.  73),  ss.  7,  8— Working  Classes  Dwellings 
Act,  1890  (53  &  54  Vict.  c.  16),  s.  1,  sub-s.  1.]— 
A  testator,  who  died  on  20th  May,  1900, 
devised  and  bequeathed  all  his  real  estate 
and  the  residue  of  his  personal  estate  to 
e.xecutors  and  trustees  upon  trust  for  sale 
and  conversion  and  to  stand  possessed  of  the 
net  residue  thereof  after  payment  of  debts 
and  funeral  and  testamentary  expenses 
upon  trust  to  purchase  lands  for  the  erec- 
tion of  model  dwellings  and  houses,  and  the 
testator  declared  a  trust  for  building  upon 
the  sites  so  to  be  purchased  or  acquired. 
The  testator  in  his  will  said :  "  It  being  my 
will,  desire,  and  intention  by  the  means 
aforesaid  to  create  a  continuing  trust  for 
the  purpose  of  supplying  the  poor  in  London 
and  other  populous  places  or  towns  in  Eng- 
land with  proper  and  sufficient  dwelling- 
houses  or  lodgings  at  such  rents  (however 
low)  as  my  trustees  shall  in  each  case  in 
their  discretion  consider  the  tenants  can 
afford  to  pay  and  see  fit  to  charge  them." 

Held — that  "  charitable  use "  was  the 
same  thing  as  "  charitable  purpose,"  and  in 
this  case  it  was  the  devotion  of  the  build- 
ings when  erected  to  the  housing  of  people 
of  small  means  at  rents  below  the  rack 
rental  of  the  property,  and  it  was  a  good 
disposition;  that  the  Court  might  sanction 
the  acquisition  of  the  land  under  sects.  7 
and  8  of  the  Mortmain  and  Charitable  Uses 
Act,  1891;  and  that  the  Working  Classes 
Dwellings  Act,  1890,  did  not  deal  with 
charitable  matters,  and  therefore  did  not 
apply  to  the  case. 

In  re  Sutton;  Lewis  v.  Sutton,  [1901]  2  Ch. 

[640;    70    L.    J.    Ch.    747;    85   L.    T.    411;    17 

T.  L.  R.  703;  66  J.  P.  39— Buckley,  J. 
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Charitable  Gifts— Cmitmued. 

64.  Trust  of  Income  for  Bepair  of  Tombs — 
liemainder  to  Charitable  Purposes — Whole 
Fund  goes  to  Charitable  Purposes.^ — A 
testator  directed  that  ,£1,000  out  of  his  per- 
sonal estate  should  be  invested  in  the  names 
of  a  vicar  and  churchwardens  of  a  named 
church  "  in  trust  that  they  the  said  vicar 
and  churchwardens  for  the  time  being  do 
and  shall  out  of  the  proceeds  or  annual  in- 
come of  such  investment  in  the  first  place 
maintain  yearly  and  keep  in  good  repair 
and  condition  annually  in  all  respects  tb:^ 
two  tombs  .  .  .  and  in  the  next  place  ti 
divide  and  distribute  the  remainder  of  sue'' 
annual  income  or  dividend  unto  and  equall, 
among  the  poor  recipients,  &c." 

Held — that  the  provision  for  the  tombs 
was  made  a  charge  on  the  bequest,  and  was 
invalid;  that  the  whole  income  went  to  the 
vicar  and  churchwardens  for  the  purposes 
of  the  charitable  bequest,  and  the  fund  must 
be  invested  in  the  name  of  the  Official 
Trustee  of  Charitable  Funds. 

Fisk  V.  Attorney-General  ((1867)  L.  E.  4 
Eq.  521;  17  L.  T.  (n.s.)  27),  Dawson  v.  Small 
((1874)  L.  E.  18  Eq.  114;  43  L.  J.  Ch.  406;  22 
W.  E.  514;  30  L.  T.  (n.s.)  252— Bacon,  V.-C). 
and  7/1  re  Birkett  ((1878)  9  Ch.  D.  576;  47 
L.  J.  Ch.  846;  39  L.  T.  418-Jessel,  M.  E.) 
followed. 

In  re  Eogerson;  Bird  v.   Lee,   [1901]   1   Ch. 
[715;  70  L.  J.  Ch.  444;  84  L.  T.  200— Joyce,  J  . 

65.  Gift  of  Sum  to  Build  within  Thrc 
Years — Gift  Over  on  Failure  to  Build  withit 
the  Period — Bepugnancy.'] — The  substance  ol 
a  gift  to  the  Eoyal  Hospital  for  Incurables 
was  a  sum  of  ,£6,000,  to  be  laid  out  within 
three  years  in  the  erection  of  a  building 
in  a  certain  place,  and  if  the  hospital  failed 
to  comply  with  the  terms  imposed  then  over. 

Held — that  the  gift  involved  that  the 
money  should  be  expended  before  the  expira- 
tion of  the  period  limited,  and  the  gift  over 
was  therefore  repugnant;  but  that  the 
hospital  must  submit  a  contract  to  the 
trustees  for  the  erection  of  the  buildings 
proposed  to  be  erected  within  three  years, 
and  the  legacy  would  be  paid  by  such  instal- 
ments as  the  work  proceeded  as  might  be 
required. 

In   re   Eestell;    Eoyal   Hospital   for    Incur- 

[ables  v.  Eestell,   (1901)  17  T.  L.  E.  395— 

Buckley,  J. 

66.  Uncertainty— Gift  of  Besidue—"  To  be 
applied  for  such  Charitable  or  Public  Pur- 
poses as  my  Trustee  thinks  proper."]  — 
According  to  the  law  of  Scotland  a  man  may 
in  the  disposition  of  his  property  select  par- 
ticular classes  of  individmils  and  objects, 
and  then  give  to  some  particular  individual 
a  power  after  his  death  of  appropriating  the 
property  or  applying  any  part  of  liis  pro- 
perty to  any  particular  individuals  among 
that  class  whom  that  person  may  select. 

A  testatrix  by  a  codicil  to  her  will  directed 
that— in  an  event  which  happened— one-half 


of  the  residue  of  her  estate  should  be  applied 
for  such  "charitable  or  public  purposes"  as 
the  testamentary  trustee  nominated  in  her 
will  should  think  proper.  It  was  not  dis- 
puted that  if  the  word  "charitable"  had 
stood  alone  the  devise  would  have  been  suffi- 
ciently definite  and  valid. 

Held— that  the  words  "  charitable  or 
public"  being  used  disjunctively  the  dis- 
position was  too  vague  and  uncertain  to  be 
administered,  and  was  therefore  invalid 
equally  by  the  law  of  Scotland  and  of  Eng- 
land. 
Blair  v.  Duncan,  [1902]  A.  C.  37;  71  L.  J.  P.  C. 

[22;  50  W.  E.  369;  86  L.  T.  157;  18  T.  L.  K. 
194-H.   L.    (Sc.) 

67.  Uncertainty—"  Charitable  or  Religious 
Institutions  and  Societies."}— A  testator,  who 
was  a  domiciled  Scotsman,  by  his  trust,  dis- 
position, and  settlement,  directed  his 
trustees  to  divide,  pay,  and  convey  one-third 
of  the  residue  of  his  estate  "  to  and  amongst 
such  charitable  or  religious  institutions  and 
societies  ...  as  my  trustees,  or  the  survi- 
vors or  survivor  of  them,  may  select,  and 
in  such  proportions  to  each  or  any  as  they 
may  fix." 

Held  —  that  the  bequest  was  void  for 
uncertainty. 

Decision  of  the  Court  of  Sessions  (6  Eraser, 
285)  reversed. 

Grimond      (or     Macintyre)     and     Others     v. 

[Grimond  and  Others,   [1905]   A.  C.  124;  74 

L.  J.  C.  P.  35;  92  L.  T.  477;  21  T.  L.  E.  323 

H.   L.    (Sc.) 

(b)  Mortmain  Acts. 

68.  Bequest  of  Testilor's  Interest  in  Bc- 
mainder  in  Settled  Funds— Part  of  Settled 
Funds  then  Invested  on  Mortgage— Change 
of  Investment  to  Consols— Failure  of  Gift 
pro  tanto.]— A.  left  to  charity  (inter  alia) 
his  interest  in  remainder  in  certain  settled 
funds,  to  which,  subject  to  his  parents'  life 
interests,  he  was  absolutely  and  solelv  en- 
titled. 

At  the  date  both  of  his  will  and  of  his 
ileath,  .£500  of  the  settled  funds  was  pro- 
perly invested  upon  mortgage;  but  this  sum 
was  subsequently  paid  off,  and  stood  invested 
in  ('onsols  at  the  date  of  the  determination 
of  the  last  life  inte'-est. 

Held— that  in  giving  this  ^6500  the  testator 

was    giving    an    interest    in    land,    a.id    that 

therefore  the  gift  failed. 

Ee      Pritchard's      Settlement;      Playne      r. 

[Twisden,  (1903)  88  L.  T.  197-Joyce,  J. 

69.  Bequest  of  Tyne  Improvement  Bonds — 
Dues  and  Rates  —  General  Charge  on 
Revenues  or  Fruits  of  Undertaking.]— The 
Mortmain  Acts  do  not  apply  to  a  pciKTil 
'•harge  upon  the  revenues  of  an  undertaking. 

A  l)er|uest  of  Tyne  Imi)iovem"iif  bonds  to 
an  infirnuiry  was  contested  on  the  ground 
that  the  bonds  savoured  of  realty,  and  that 
therefore  the  Mortmain  .Acts  applied.  The 
bonds  were  a  charge  on  "  TIio  Tyne  Improve- 
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the    gift,    been    impliedly    repealed    by    the 
Mortmain  and  Charitable  Uses  Act,  1891. 

Held— therefore,   that  a   residuary  gift  of 
personalty  exceeding  <£500  for  the  mainten- 
ance of  a  churchyard  is  a  valid  charitable 
gift. 
In  re  DonGLAS;  Douglas  v.  Simpson,  [1905]  1 

[Ch.  279;  74  L.  J.  Ch.  196;  92  L.  T.  78;  21 
T.  L.  E.  140— Kekewich,  J. 

72.  Land  Assured  to  Trustees  on  Trust  for 
Sale— Bequest  of  Proceeds  to  Charity— Post- 
ponement of  Sale  for  Reasonable  Time— 
"Personal  Estate  arising  from  Land"— 
Jurisdiction— Mortmain  and  Charitable  Uses 
Act,  1891  (54  &  55  Vict.  c.  73),  ss.  3,  5.]— 
Land  was  assured  by  will  to  trustees  upon  a 
valid  and  effective  trust  for  sale,  and  under 
the  sale  the  charity  took  no  interest  except 
in  the  proceeds  of  sale.  So  far  as  con- 
'^o^_"  Land  "—  I  cerned  any  rents  or  profits  derived  from  the 
No  Sale  witliin^^Year-Vesting  in  O^ctal  land  before  sale  they  would  only  pass  by 
Trustee  of  Charity  Lands-Mortmain  and  implication  to  the  charity  as  mixed  with, 
Charitable  Vscs  Act,  1891  (54  &  55  Vict.  c.  73)  and  so  as  to  be  inseparable  from,  the  pro- 
ss.  3,  5,  6.]— A  testator  gave  all  his  real  i  ceeds  of  sale  when  the  land  was  m  tact  sold, 
ir.nd  personal  estate  to  trustees  upon  trust  j  IIeld— that  this  was  not  a  case  where  land 
for   conversion,    subject   to   a   proviso   that    j^.^^j   jjgg^   "assured   by   will   to   or   for   the 
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ment  Fund  "  composed  of  river,  ballast  and 

bridge    dues,    tonnage,    mooring    and    dock 

rates. 

HELD-that  the  charge  was  not  one  on 
specific  property,  in  which  case  the  Acts 
would  apply  if  such  property  savoured  ot 
realty;  but  was  a  general  charge  on  revenues 
and  fruits  of  an  undertaking,  and  was  there- 
fore not  within  the  Acts. 

Judgment  of  Lord  Davey  in  In  re  Pickard 
([1894]  3  Ch.  704;  64  L.  J.  Ch.  92;  71  L.  T.  558 
— C.  A.)  applied. 

In  re  De^ne;  Goodwin  v.  Brocklehuest,  (1903) 
[19  T.  L.  E.  26— Eady,  J. 

70.  Devise  of  Land  for  Ultimate  Sale- 
Share  of  Rents  rjivcn  to  Charity  during  Life 
of  Widow— Total  Proceeds  of  Sale  given  to 
Charity   after  Death   of    Wi^-"    "i--^-^"— 


during  his  widow's  lifetime  her  consent 
should  be  necessary  for  the  sale  of  any  of 
his  freeholds  or  leaseholds.  During  the 
widow's  life  she  was  to  receive  one-fourth 
of  the  total  rents  and  income,  and  the  re- 
maining three-fourths  were  to  be  distributed 
amongst  certain  charities,  who,  upon  the 
widow's  death,  were  to  take  the  whole  of  the 
corpus. 

HELD-that  under  the  will  the  charities 
tcok  two  distinct  interests  :  — 

(1)  A  reversionary  interest  in  the  proceeds 
of  the  sale  of  land,  to  be  effected  immediately 
on  the  determination  of  the  preceding  life 
interest,  and  that  such  interest  was  not 
"  land "  within  the  meaning  of  the  Mort- 
main Act,  1891. 

In  re  Sidcbottom  ([1902]  2  Ch.  389;  71 
L.  J.  Ch.  662;  50  W.  E.  641;  87  L.  T.  57;  18 
T.  L.  E.  682— C.  A.  No.  72,  infra)  applied. 

(2)  An  immediate  terminable  interest  in 
the   income   of   "  land  "  : 

And  that  as  regards  the  latter  interest,  the 
land  not  having  been  sold  within  a  year 
of  the  testator's  death,  and  the  time  for 
sale  not  having  been  extended,  the  life  es- 
tate in  three-fourths  of  the  landed  property 
had  become  vested  in  the  Official  Trustee 
of  Charity  Lands  under  sect.  6. 

In  ee  Eyland;  Eopee  v.  Eyland,  [1903]  1  Ch. 

[467;  72  L.   J.   Ch.  277;  51  W.  E.  345;     88 

L.  T.  456;  19  T.  L.  E.  184-Byrne,  J. 

71.  Gift  for  Main  ten  at' ce  of  Churchyard — 
Sum  exceeding  £500— Gifts  for  Churches  Act, 
1803  (43  Geo.  HI.,  c.  108),  s.  1-Mortmain 
and  Charitable  Vscs  Act,  1891  ;54  &  55  Vict, 
c.  73),  s.  7.]— The  Gifts  for  Churches  Act, 
1803,  s.  1,  which  authorised  a  s,ift  by  will 
of  personalty  not  exceeding  £600  tor  the 
maintenance  of  a  churchyard,  has,  so  far  as 
it  placed   restrictJQDS  upqb   the  amount  of 


benefit  of  any  charitable  use "  within  the 
meaning  of  those  words  as  used  in  sect.  5  of 
the  Mortmain  and  Charitable  ITses  Act,  1891, 
and  accordingly  sects.  5  and  6  of  that  Act 
had  no  application;  that  it  was  a  gift  to  a 
charity  of  "  personal  estate  arising  from  the 
land  "  Avithin  the  exception  to  sect.  3  of  the 
Act;  and  that  the  trustees  were  bound  to 
carry  out  the  trust  for  sale  within  a  reason- 
able time  from  the  death  of  the  testator, 
unless  they  obtained  the  direction  and  au- 
thority of  the  Court  under  its  general  juris- 
diction as  to  trusts. 

Decision  of  Buckley,  J.   ([1901]  2  Ch.  1;  70 
L.  J.  Ch.  448;  85  L.  T.  366), reversed. 
In    re    Sidebottom;    Beeley    v.    Wateehouse, 

[1902]  2  Ch.  389;  71  L.  J.  Ch.  602;  50  W.  E. 
641;  87  L.  T.  57;  18  T.  L.  E.  682-C.  A. 

73.  Land  Devised  upon  Trust  to  Sell- 
Power  to  Trustees  to  Postpone  Sale— Residue 
of  Proceeds  of  Sale  Appropriated  to  founding 
a  Charitable  Institution— "  Personal  Estate 
Arising  from  or  Connected  with  Land"— 
^Sale  within  One  Year— Mortmain  and  Charit- 
I  able  Uses  Act,  1891  (54  &  55  Vict.  c.  73),  ss. 
I  3,  5.]— A  testator  devised  his  real  and  per- 
sonal estate  to  trustees  upon  trust  to  sell 
with  power  to  postpone  such  sale  for  such 
period  as  they  might  think  proper,  and 
after  bequeathing  certain  legacies  and  annui- 
ties, he  directed  his  trustees  to  appropriate 
the  residue  of  the  money  as  a  fund  for  found- 
ing a  charitable  institution.  The  trustees 
were  desirous  of  retaining  some  of  the  real 
estate  unsold,  and  the  question  arose 
whether  they  had  power  to  do  so,  having 
regard  to  the  provisions  of  the  Mortmain  and 
Charitable  Uses  Act,  1891. 

HELD-that  construing  the  will  strictly, 
there  was  a  conversion  directed,  which  the 
charity  might  stop;  but  still,  it  was  a  con- 
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version  so  as  to  give  to  the  charity  the  per- 
sonal estate  wliich  arose  from  the  sale  of 
land  which  by  sect.  3  of  the  Act  of  1891  is  ex- 
cepted' from  the  definition  of  "land,"  and 
therefore  was  not  land  within  sect.  5,  and 
was  not  affected  by  the  Act,  and  that  the 
land  need  not  be  sold  within  one  year  from 
the  testator's  death. 
In  re  Wilkinson;  Esaji  v.  Attorney-General, 

[1902]  1  Ch.  841;  71  L.  J.  Ch.  663,  n.;  87 
L.  T.  40-Kekewich,  J. 

N.B.  Decided  Jan.  12,  1900.— Ed. 

(c)  Uncertainty. 

74.  Uncertainty — Charitable  and  Benevo- 
lent Institutions — Not  Void  for  Uncer- 
tainty.]— A  testator  gave  the  residue  of  his 
real  and  personal  estate  upon  trust,  after 
conversion,  for  "  such  charitable  and  bene- 
volent institutions  as  his  trustees  should  in 
their  discretion  determine." 

Held— a  good  charitable  gift,  and  not  void 
for  uncertainty. 

In  re  Sutton  ((1885)  28  Ch.  D.  464;  54  L.  J. 
Ch.  613;  33  W.  R.  519— Pearson,  J.)  followed. 

In  re  Best;  Jarvis  v.   Birmingham  Corpora- 

[tion,   [1904]  2  Ch.  354;   73  L.   J.   Ch.  808; 

53  W.  R.  21— Far  well,  J. 

75.  Charitable  and  Benevolent  Purposes — 
"Discretion  of  Trustees."}— A  testatrix  gave 
property  to  be  applied  by  the  trustees  "  at 
their  discretion  from  time  to  time  towards 
such  charitable,  benevolent,  or  religious 
objects  or  purposes  within  the  city  of  A.  as 
they  themselves  shall  institute  or  direct." 

Held— that  the  gift  was  void  for  uncer- 
tainty. 

Shaw's  Trustees  v.  Esson's  Trustees,   (1906) 
[8  F.  52— Ct.  of  Sess. 

76.  Charitable  or  Emigration  Uses- 
Validity.]— A  gift  by  will  for  such  charitable 
uses  or  for  such  emigration  uses,  or  partly 
for  such  charitable  uses  and  partly  for  such 
emigration  uses,  as  the  executors  should,  in 
their  absolute  and  uncontrolled  discretion, 
think  fit,  is  too  vague  and  indefinite,  and  not 
a  good  charitable  gift. 

In  re  Sidney;  IIingeston  v.  Sidney,   (1907)  24 
[T.  L.  R.  34-Eady,  J. 

77.  Charitable  Purposes  —  Selection  by 
Legatee—"  For  the  Repose  of  Souls."]— A 
testator  bequeathed  the  residue  of  his  estate 
to  the  Roman  Catholic  Bishop  of  Dublin 
for  the  time  being  "to  bo  applied  by  him 
in  such  charities  as  he  shall  select  for  the 
repose  of  the  souls  of  myself,  my  wife  and 
my  parents." 

Held- a  valid  charitable  gift,  and  not  void 
for  uncertainty. 

Richardson   v.   Murphy,    [1903]    1    Ir.    R.   227 
[-M.  R. 


78.  Charitable  Purposes- 
B.D.— VOL.   I. 


-To  be  applied  in 


"Charity  or  Works  of  Public  Utility"— 
Bequest  "for  the  Benefit  or  Hospitality  of  a 
Company."]— A  testator  bequeathed  to  the 
company  of  C.  and  the  company  of  A.  the 
sum  of  ,£5,000  each,  to  be  invested  in  such 
securities  as  the  master  and  court  of  assist- 
ants of  such  companies  might  select,  the 
revenue  to  be  expended  at  the  option  of  the 
master  and  court  of  such  companies  as  to 
two-thirds  "  in  charity  or  works  of  public 
utility,"  and  as  to  the  remaining  one-third 
"  for  the  benefit  or  hospitality  "  of  the  re- 
spective companies. 

Held— that  "or"  wa3  iiscd  disjunctively, 
and  that  the  whole  of  the  two-thirds  might 
be  applied  for  purposes  which  were  not 
charitable,  and,  therefore,  that  the  gift 
failed  as  to  two-thirds  by  reason  of  its  in- 
definiteness. 

Blair  v.  Duncan  ([1902]  A.  C.  37;  71 
L.  J.  P.  C.  22;  50  W.  R.  309;  86  L.  T.  158- 
(H.  L.  Sc.  No.  66,  supra)  followed. 

But  held,  the  gift  of  one-third  was  a  gift 
of  income  not  for  charitable  purposes,  but 
for  the  absolute  benefit  of  the  companies, 
and  that  they  were  absolutely  entitled  to 
one-third. 

Langham  v.  Peterson,   (1903)  67  J.  P.  75;  87 
[L.  T.  744;  19  T.  L.  R.  157-Eady,  J. 

79.  "  Missionary  Objects  "—Pouer  of  Selec- 
tion—Evidence of  Intention.] — K.  directed 
her  trustees  to  pay  money  to  M.,  to  be 
applied  by  him  "for  such  missionary  object 
or  objectsat  home,  abroad,  or  in  the  colonies, 
as  he  shall  in  his  absolute  discretion  select." 
M.  was  well  known  to  her  as  engaged  in 
aiding  Christian  missions  abroad. 

Held— that,  having  regard  to  the  nature 
of  M.'s  work,  the  gift  was  not  void  for  un- 
certainty. 

Scott  V.  Brownrigg  ((1883)  9  L.  R.  Ir.  246) 
not  followed. 

Re  Kenny;  Clode  v.  Andrews,  (1907)  97  L.  T. 
[130— Warrington,  J. 

80.  Trust  for  Relief  of  Persons  who  have 
shown  Sypipathy  in  Pursuit  of  Science.] — A 
testator  directed  his  trustees  to  employ  the 
residue  of  his  estato  "in  instituting  and 
carrying  on  a  scheme  for  the  relief  of  indi- 
gent bachelors  and  widowers,  of  whatever 
religious  denomination  or  belief  they  may 
be,  who  have  shown  practical  sympathy, 
either  as  amateurs  or  professionals,  in  the 
pursuit  of  science  in  any  of  its  branches, 
whose  lives  have  been  characterised  by 
sobriety,  morality,  and  industry,  and  who 
are  not  less  than  fifty-five  years  of  age,  or  of 
aiding  any  scheme  which  now  exists  or  may 
bo  instituted  for  that  purpose." 

Held— (1)  that  the  bequest  was  charitable; 
and  (2)  that  it  was  not  void  for  uncertainty. 
Murdoch's  Trustees  v.  Weir,  [1907]  S.  C.  185 
[— Ct.  of  Sess. 

81.  Trust  for  Support  and  Education— Ob- 
jects to  have  Specified  Surnamcs.]—L.  de- 
vised all  his   estate    to    trustees  upon  trust 
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"  to  pay  towards  the  support  and  education  in 
Ireland  cf  any  Koman  Catholic  boy  or  boys, 
man  or  men,  of  the  surname  of  O'Laverty 
or  Laverty,  O'Lafferty  or  Lafferty,  being  be- 
tween the  ages  of  eleven  years  complete  and 
twenty-three  years  complete,  until  such  boy 
or  man  shall  have  obtained  a  trade  or  pro- 
fession, such  sums  as  said  trustees  may  think 
proper."  Absolute  discretion  was  given  to 
the  trustees  as  to  the  selection  of  recipients 
and  the  discontinuance  of  any  payment  to 
them  for  their  "  support  or  education." 
They  were  also  empowered  to  accumulate 
and  invest  the  interest,  the  profits  of  which 
were  to  be  applied  "  in  the  same  manner  as 
those  of  the  original  shares  or  funds— viz. 
tor  the  support  of  boys  or  men  of  the  above- 
mentioned  surnames,  under  the  circum- 
stances  beforementioned." 

Held— not  to  be  a  good  charitable  gift. 
Laverty  v.  Laverty,  [1907]  1  Ir.  E.  9— 

»  [Barton,  J. 
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See  Shipping  and  Navigation. 
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See  Bankers  and  Banking  ;  Conflict 
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See  Bastardy  ;  Criminal  Law  and 
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CHOSES    IN    ACTION. 

See  also  j\uctions,  13  ;  Bankruptcy, 
222,  233,  237  ;  CONFLICT  of  Laws  ; 
Contracts,  1 — 3. 

1.  Assignment  of— Construction— Claim  for 
Damages  —  "  Debts  "  —  "  Effects  "  —  "  Con- 
tracts"-" Engagements."'\—K  person  hav- 
ing a  claim  against  the  defendants  for  un- 
liquidated damages  in  respect  of  a  breach 
of  contract  became  bankrupt.  His  trustee 
in  bankruptcy  assigned  to  the  plaintiff  his 
businesses  and  goodwilj  together  with  the 
"  plant,  stock-in-trade,  book  and  other  debts, 
securities,  moneys,  credits,  effects,  contracts 
and  engagements  to  which  the  vendor  as  such 
trustee  is  entitled  in  connexion  -with  the 
said  respective  businesses  or  either  of  them." 

Held— that  the  claim  for  damages  passed 
under  the  assignment. 

Decision  of  C.  A.  (93  L.  T,  729;  21  T  T<  R 
58)  affirmed. 


Ogdens,  Ld.    v.  Weinberg,  (1906)  95  L.  T.  567; 
[22  T.  L.  E.  729-H.  L.  (E.) 


2.  Assignment  of— Assignee  for  Value— Re- 
ceiver—Priorities.^-An  assignee  for  value  of 
a  debt  has  priority  over  a  person  who,  after 
the  assignment,  but  before  receiving  notice 
thereof,  obtains  an  order  appointing  him 
receiver  by  way  of  equitable  •  execution  oX^er 
such  debt. 

In  re  Bristow,  [1906]  2  Ir.  E.  215— Boyd,  J. 

3.  Assignment  of  Debt— Absolute  Assign- 
ment—What amounts  to — Letter  to  a  Debtor 
Authorising  Payment  of  his  Debt  to  a  Credi- 
tor—Judicature  Act,  1873  (36  &  37  Vict.  c.  66), 
s.  25  (6).]— To  constitute  a  good  equitable 
assignment  of  a  debt  it  is  sufficient  to  cause 
the  debtor  to  understand  that  the  creditor 
has  made  over  the  debt  to  a  third  person. 

It  was  arranged  between  the  plaintiffs  and 
K.  &  Co.  that  the  former  should  accept  K. 
&  Co.'s  bills  given  in  payment  for  goods, 
and  that  persons  to  whom  K.  &  Co.  resold 
the  goods  should  be  directed  to  remit  the 
invoice  price  to  the  plaintiffs.  On  January 
6th,  K.  &  Co.  wrote  to  the  plaintiffs,  en- 
closing a  printed  document,  which  they  re- 
quested the  plaintiffs  to  forward  to  the  de- 
fendants for  their  signature.  This  docu- 
ment consisted  of  two  detachable  parts;  one 
part  was  signed  by  K.  &  Co.,  and  was 
addressed  to  the  defendants,  and  requested 
them  to  sign  the  attached  letter  and  to  for- 
ward the  same  to  the  plaintiffs;  the  other 
part  (the  attached  letter)  was  addressed  to 
the  plaintiffs,  and  was  in  these  terms : 
"  Herewith  we  beg  to  confirm  that  we  shall 
remit,  subject  to  the  approval  of  the  goods, 
the  amount  of  invoices— viz.  :— =£369  and 
,£3,263,  for  75  packages  of  raw  rubber  re- 
ceived to-daj'  from  K.  &  Co.  when  due  direct 
to  your  good  selves  for  account  of  K.  &  Co." 
The  plaintiffs  on  January  7th  forwarded  this 
printed  document  to  the  defendants,  and  it 
was  signed  by  their  manager  and  returned 
to  the  plaintiffs.  The  defendants,  whose 
manager  forgot  that  he  had  signed  any  such 
letter,  paid  the  sum  of  ,£3,263  to  K.  &  Co. 
instead  of  to  the  plaintiffs,  who  brought  an 
action  to  recover  it  after  the  bankruptcy  of 
K.  &  Co. 

Held— that  K.  &  Co.'s  letter  of  January 
6th,  together  with  the  printed  document  en- 
closed, amounted  to  an  assignment  of  the 
debt  due  from  the  defendants  to  K.  &  Co. 
and  that  the  plaintiffs  were  entitled  to  suc- 
ceed. 

Decision  of  C.  A.  ([1904]  1  K.  B.  387;  73 
L.  J.  K.  B.  247;  52  W.  E.  501;  90  L.T.  106; 
20  T.  L.  E.  195;  9  Com.  Cas.  149)  reversed. 

Brandt,   Sons  &  Co.   v.   Dunlop  Eubber  Co., 

[1905]    A.    C.    454;  74   L.    J.    K.    B.    898;  93 

L.  T.  495 ;  21  T.  L.  E.  710 ;  11  Com.  Cas.  1— 

H.  L.  (E.) 

4.  Assignment  of  Debt — Absolute  Assign- 
ment in  Writing — Conditional  Assignment — 
Judicature  Act,  1873  (36  &  37  Vict.  c.  66),  s. 
25,  sub.-s    6] — An  assignment  in  writing  of 
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a  tk'ljt  was  made  in  the  following  form  :  "  In 
consideration  of  money  advanced  from  time 
to  time  we  hereby  charge  the  sum  of  <£1,080, 
which  will  become  due  to  us  from  .  .  . 
on  tlie  completion  of  the  above  buildings,  as 
security  for  the  advances,  and  we  hereby 
assign  our  interest  in  the  above-mentioned 
sum  until  the  money  with  added  interest  be 
paid  to  you." 

Held  (reversing  the  judgment  of  Wills,  J.) 
— that  this  was  not  an  "  absolute  assign- 
ment "  within  sect.  25,  sub-s.  6,  of  the  Judi- 
cature Act,  1873. 

Durham  Brothers  v.  Robertson,  [1898]  1  Q.  B. 
[765;  67  L.  J.  Q.  B.  484;  48  L.  T.  438— C.  A. 

5.  Assignment  of  Debt — Future  Income — 
Absolute  Assignment — Judicature  Act,  1873 
(36  &  37  Vict.  c.  66),  s.  25,  sub-s.  6.]— For  cer- 
tain considerations  a  debtor  assigned,  sold, 
and  transferred  so  much  and  such  part  of 
his  income  to  the  plaintiff  coming  from  the 
defendant  to  which  he  then  was  or  might 
at  any  time  thereafter  become  entitled  as 
should  be  necessary  to  pay  the  sum  of 
i;22  10s. 

Held— that  there  Avas  no  absolute  assign- 
ment within  sect.  25  (G)  of  the  Judicature 
Act,  1873. 

Jones  v.  Humphreys,   (1901)  85  L.  T.  488;  18 

[T.  L.  R.  54;  [1902]  1  K.  B.  10;  71  L.  J.  K.  B. 

23;  50  W.  R.  191-Div.  Ct. 

6.  Assignment  of  Debt— Notice  Giving 
Date  of  Assignment  Inaccurately — Invalidity 
—Judicature  Act,  1873  (36  &  37  Vict.  c.  66), 
s.  25,  sub-s.  6.]— The  plaintiff  gave  written 
notice  to  the  defendants  of  an  assignment 
of  a  debt,  but  by  a  clerical  error  the  date 
of  the  assignment  was  stated  inaccurately. 

Held— that  notice  of  the  actual  assignment 
of  the  debt  had  never  been  given,  and  the 
provisions  of  sect.  25  of  the  Judicature  Act, 
1873,  not  having  been  complied  with,  the 
plaintiff  was  not  entitled  to  recover. 
Stanley  v.  English  Fibres  Industries,  Ld. 
[(1899)  68  L.  J.  g.  B.  839-Ridley,  J. 

7.  Assignment  of  Debt— Notice  in  Writing 
— Notice  Given  after  Assignee's  Death — 
Validity— Judicature  Act,  1H73  (36  &  37  V'ict. 
c.  66).  s.  25.]— After  the  death  of  an  assignee 
of  a  debt  or  legal  chose  in  action  it  is  not 
too  late  to  give  the  notice  in  writing  re- 
quired by  sect.  25  (6)  of  the  Judicature  Act, 
1873;  his  e.xecutor  may  give  such  notice  and 
sue. 

Bateman  and  Another  v.  Hint  and  Others, 
[1904]  2  K.  B.  .530;  73  L.  J.  K.  B.  782;  52 
W.  R.  609;  91    I..  T.  331;  20  T.   L.  R.  628— 

V.    A. 


the  sum  of  ^100,  being  the  amount  con- 
tracted to  be  paid  by  the  defendant  to  one 
C.  G.  V.  under  an  agreement.  The  plaintiffs 
sued  as  assignees  of  the  agreement  from 
C.  G.  v.,  under  a  document  by  which  C.  G.V. 
assigned  the  whole  of  his  rights  and  interest 
under  the  agreement  as  security  for  the  re- 
payment on  demand  of  i;200,  and  by  which 
C.  G.  V.  appointed  the  plaintiffs  his  irre- 
vocable attorneys. 

Held— that  there  was  no  absolute  assign- 
ment within  the  meaning  of  sect.  25,  sub-s.  6, 
of  the  Judicature  Act,  1873,  but  merely  an 
assignment  jjro  tanto. 

Decision  of  Bruce,  J.  (79  L.  T.  496;  15 
T.  L.  R.  82),  reversed. 

Mercantile  Bank  of  London  v.  Evans,  [1899] 

[2  Q.  B.  613;  68  L.  J.  Ch.  921;  81  L.  T.  376; 

15  T.  L.  K.  535-C.  A. 

9.  Assignment  of  Debt— Security— Absolute 
Assigmyient  not  Purporting  to  be  by  Way  of 
Charge  Only— Instrument  Passing  all  the 
Rights  of  Assignoi — Assignor's  Right  of 
Action— Judicature  Act,  1873  (36  &  37  Vict. 
c.  66),  s.  25,  sub-s.  6.]— In  November,  1899, 
the  plaintiff,  a  builder,  entered  into  a  con- 
tract with  the  defendants  to  execute  exten- 
sive building  works.  On  March  7th,  1901,  by 
an  instrument,  signed  by  the  plaintifi  and 
given  to  his  bankers,  in  consideration  of 
their  continuing  a  banking  account  with 
him  and  by  way  of  continuing  security  to 
them  for  all  moneys  due  or  to  become  due 
to  them  from  him  alone  or  possibly  with 
others  either  on  the  said  account  or  other- 
wise, the  plaintiff  assigned  to  them  all 
moneys  due,  or  to  become  due,  to  him  from 
the  defendants  under  the  building  contract, 
and  he  thereby  empowered  his  bankers  to 
settle  and  adjust  accounts,  to  give  effectual 
receipts  for  the  moneys  thereby  assigned, 
and  if  necessary  to  sue  for  such  moneys. 

On  March  7th,  1901,  notice  of  the  assign- 
ment was  given  to  the  defendants,  and  an 
authority  was  sent  to  them  by  the  plaintiff 
requesting  them  to  pay  to  the  bank  all  sums 
payable  under  the  contriH-t.  When  (he  work 
was  completed,  a  dispute  arose  between  the 
plaintiff  and  the  defendants  as  to  the  balance 
payable  in  respect  of  the  jtrice  of  the  work 
and  for  extras,  and  in  respect  of  that  balance 
the  action  was  brought. 


Held— that  the  instrument  might  be  i)ro- 
perly  described  as  an  absolute  assignment 
because  it  was  one  under  which  all  the 
rights  of  the  assignor  in  respect  of  the 
moneys  payable  under  the  building  contract 
were  intended  to  pass  to  the  assignees,  ami 
not  one  which  purported  to  bo  by  way  of 
charge  only,  and  the  instrunuMit  was  an 
absolute  assignntrnt  within  the  meaning  of 
sect.  25.  sub-s.  6,  of  the  .ludi(aturc  Act,  1S73; 
„      ,      .  ,    ,     .  and    that,    therefore,    the    plaintiff     had     no 

8.  .jssninwrnt  of  l)<ht-Srruril  ij- roirrr  to     right  of  action. 
sue    in    Niimc    of    Assignor-.lssignmvnt    pro        Mercantile  Rank  of  London  w  Krans  {[\H99] 
tanto  —  Absolute    Assignment  —  Judivnture    2  Q.   H.  613;  68  L.  .1.  Ch.  921-  81  L    T    T6  •  T) 
Act,  1873  (36  &  37  Vict.  c.  66),  s.  25,  sub-s.  6.]  j  T.    T..    R.    535-C.    A.,    No.    S.    supra)   distin- 
— The  plaintiffs  brought  an  action  to  recover     guished. 
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Hughes  v.  Pump  House  Hotel  Co.,   [1902]   2 
[K.  B.  190;  71  L.  J.  K.  B.  G30;  50  W.  E. 
GGO;  86  L.  T.  794;  18  T.  L.  E.  654-C.  A. 

10.  Assignment  of  Interest  on  Contract- 
Contract  to  Sell  Reversionartj  Interest- 
Bight  of  Assignee  to  sue  Vendor  for  Breach 
of  Contract—"  Legal  Chose  in  Action  "—Judi- 
cature Act,  1873  (36  &  37  Vict.  c.  66),  s.  25, 
siih-s.  6.]— The  defendant  contracted  to  sell 
E.  a  reversionary  interest  in  some  stocks 
and  shares.  The  contract  should  have  been  i 
completed  on  May  8th,  1901.  It  was  not  i 
completed  on  that  date,  but  it  was  agreed 
that  time  was  not  of  the  essence  of  the  con- 
tract, and  the  parties  continued  to  negotiate 
on  the  footing  that  the  contract  was  still  in 
force.  On  June  10th,  whilst  matters  were 
still  in  this  condition,  E.  by  deed  assigned 
his  interest  in  the  contract  to  the  plaintiff, 
and  notice  in  writing  of  the  assignment 
was  given  to  bis  vendor,  the  defendant.  At 
the  trial  in  the  Mayor's  Court,  the  Com- 
mon Serjeant  found  that  there  had  been  a 
breach  of  contract  by  the  defendant;  but  he 
gave  judgment  for  the  defendant,  on  the 
ground  that  the  plaintiff  could  not  sue  in 
his  own  name.  The  Div.  Ct.  reversed  this 
decision,  holding  that  the  executory  contract 
of  purchase  was  assignable  by  sub-s.  6  of 
sect.  25  of  the  Judicature  Act,  1873,  as  a 
"legal  chose  in  action"  within  the  meaning 
of  that  sub-section,  as  the  plaintiff  might, 
before  the  Judicature  Act,  by  going  first  to 
the  Court  of  Equity  and  then  going,  in  the 
name  of  the  assignor,  to  the  Court  of  Com- 
mon Law,  have  got  his  damages. 

On  appeal  the  point  of  law  was  discussed, 
but  no  decision  given,  as  the  Court  held  on 
the  facts  that  there  had  been  no  breach  of 
contract,  and  allowed  the  appeal  on  that 
groimd. 

Decision  of  Div.  Ct.    ([1902]  2  K.  B.  427; 
71  L.  J.  K.  B.  712;  87  L.  T.  304;  18  T.  L.  R. 
703)  reversed  on  the  facts. 
ToRKiNGTON  V.  Magee,  [1903]  1  K.  B.  644;  72 

[L.  J.  K.  B.  330;  88  L.  T.  443;  19  T.  L.  E. 
331-C.  A. 

11.  Equitable  Assignment— Agreement  to 
Indorse  and  Hand  Over  Cheques  as 
Beceived—Liahility  of  Insolvent  Estate.^ 
—J.  W.  N.  made  the  following  con- 
tract with  the  plaintiffs:  "The  Deaf  and 
Dumb  Contract.— In  reference  to  above,  my 
tender  being  accepted,  I  accept  your  offer  of 
flour  at  prices,  in  quantities  of  about  eight 
to  ten  sacks  per  week,  payment  in  one  month. 
I  also  agree  to  indorse  the  cheques  from  the 
asylum,  and  hand  over  to  you  as  received 
by  me  in  payment  of  the  accounts."  A  sum 
of  ^£89  Os.  6d.  was  due  to  the  plaintiffs  in 
]\rarch,  1899,  when  J.  W.  N.  died.  The  de- 
fendant became  administratrix  with  the 
will  of  J.  W.  N.  annexed.  In  May,  1899,  the 
plaintiffs  showed  the  contract  to  the  defen- 
dant, and  later  in  the  same  month,  a  cheque 
for  .£44  16s.  3d.  was  paid  by  the  committee 
of  the  asylum  to  the  defendant.    The  plain- 


tiffs claimed  the  right  to  have  the  cheque 
indorsed  to  them,  but  the  defendant  refused 
to  hand  it  over  and  held  it  for  the  benefit  of 
the  testator's  creditors. 

Held— that  the  contract  constituted  an 
equitable  assignment  of  the  moneys  as  and 
when  received  from  the  asylum  committee. 
The  contract  was  not  an  undertaking  to  pay 
out  of  the  cheques  received,  but  was  an 
undertaking  to  pay  over  the  very  fund  itself. 

In    re    Irving,    Ex   parte    Brett    ((1877)    7 

Ch.  D.  419;  47  L.  J.  Bank.  38;  26  W.  E.  376; 

37,  L.  T.   (n.s.)  507— Bacon,  C.J.),  followed. 

West  and  Weight,  v.  Newing,  (1900)  82  L.  T. 

[260;  16  T.  L.  E.  177— Bucknill,  J. 

12.  Equitable  Assignment— Collateral  Se- 
curity for  Debt— Directing  Agent  to  Collect  a 
Debt  and  Hand  it  Over  to  Third  Party,  to 
whom  the  Principal  owes  Money— Principal's 
Subsequent  Deed  of  Assignment  for  Credi- 
tors-Title of  Trustee  under  Deed  of  Assign- 
mcnt.l—'F.  wrote  to  his  creditors,  C.  B.  & 
Co.,  inclosing  all  the  collateral  security  he 
could  then  give  them,  and  saying  that  W.  & 
Sons'  debt  was  good.  F.,  at  that  time,  had  a 
claim  against  W.  &  Sons  on  bills  accepted  by 
them,  and  F.  had  instructed  his  solicitors, 
A.  C.  &  Co.,  to  take  proceedings  to  sue  W.  & 
Sons  for  the  amount  due  on  the  bills,  and 
to  hold  the  proceeds  to  the  disposal  of  C.  B. 
&  Co.  C.  B.  &  Co.  next  day  forwarded  a 
copy  of  their  letter  from  F.  to  A.  C.  &  Co. 
Afterwards  F.  executed  a  deed  of  assignment 
to  a  trustee  for  his  creditors.  C.  B.  &  Co. 
agreed  to  execute  this  deed,  which  contained 
a  clause  that  nothing  therein  was  to  pre- 
judice the  rights  of  any  creditor  of  any 
securities  held  by  him,  or  as  against  any  per- 
son other  than  the  debtor.  A.  C.  &  Co.  re- 
ceived part  of  the  sum  due  on  the  bills  be- 
fore the  execution  of  the  deed  by  C.  B.  &  Co., 
and  the  remainder  afterwards. 

Held— that  F.  had  created  an  equitable  lia- 
bility binding  upon  himself,  and  any  interest 
that  the  trustee  took  under  the  deed  of  as- 
signment was  subject  to  the  equities  which 
affected  it  in  F.'s  hands;  and  that  C.  B.  & 
Co.  were  entitled  to  the  money  received  by 
A.  C.  &  Co.  in  respect  of  the  bills. 
Palmee  v.  Culveewell,  Brooks  &  Co.,  (1902) 
[85  L.  T.  758— Bruce,  J. 

13.  Equitable  Assignment— Negotiable  In- 
strument—Retention of,  by  Creditor— Notice 
of  Assignment— Effect  o/.]— Notice  _  to  a 
debtor  who  has  given  a  negotiable  instru- 
ment in  payment  of  his  debt,  that  the  debt 
has  been  assigned  by  the  creditor,  while  re- 
taining the  negotiable  instrument  in  his 
possession,  can  be  disregarded  by  the  debtor. 

Decision  of  Kekewich,  J.,  reversed. 
Bence  v.  Shearman,  [1898]  2  Ch.  582;  67  L.  J. 
[Ch.    513;    78   L.    T.    804-C.    A. 

14.  Equitable  Assignment — Voluntary  Gift 
— Banker's  Deposit — Receipt  —  Indorsement 
and  Delivery — Donee  an  Executor  of  Donor.l 
In  order  to  render  a  voluntary  settlement 
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valid  and  effectual,  the  settlor  must  have 
done  everything  -which,  according  to  the 
nature  of  the  property  comprised  in  the 
settlement,  was  necessary  to  be  done  in 
order  to  transfer  the  property  and  render 
the  settlement  binding  upon  him.  A  father 
indorsed  a  banker's  deposit  receipt  "  Pay 
my  son "  and  signed  his  name  to  the  in- 
dorsement, and  then  handed  the  document 
so  indorsed  to  his  son,  saying,  "  Here  you 
are,  my  lad;  this  is  yours."  The  father 
appointed  this  son  one  of  his  executors 

Held— that  there  was  a  complete  gift  or 
equitable  assignment  of  the  amount  on 
deposit  at  the  bank. 

In  re  Griffin,  [1899]  1  Ch.  408;  68  L.  J.  Ch. 
[220;  79  L.  T.  442;  15  T-  L.  E.  78— Byrne,  J. 

15.  Equitable  Assignment — Voluntary  Gift 
—Purchase  of  Stocks  and  Shares  on  Stock 
Exchange— Passing  Wife's  Name  as  Trans- 
feree— Complete  Gift.~\ — A  testator  a  few 
days  before  his  death  bought,  through  a 
broker  on  the  Stock  Exchange,  certain 
stocks  and  shares.  On  the  day  before  his 
death,  this  being  also  the  name-day  on  the 
Stock  Echange,  in  accordance  with  the 
testator's  instructions,  his  wife's  name  was 
•passed  as  the  transferee  of  the  stocks  and 
shares.  The  testator  died  before  the  trans- 
fers were  executed. 

Held— that  the  gift  of  1:he  stocks  and 
shares  was  complete,  as  the  testator  had 
left  nothing  undone  which  he  could  have 
done  to  complete  the  transaction  in  favour 
of  his  wife. 

Brereton  v.  Datj  ([1895]  1  Ir.  Eep.  518) 
followed. 

In  re  Smith;  Bull  v.  Smith,   (1901)  84  L.  T. 
[835;  17  T.  L.  E.  588— Byrne,  J. 
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ToxicATiNc;  I.IQUOHS,  77,  K8 ;  /or 
SHOP  CLUB  are  Industrial  Socik- 

TIES,  '). 


1.  Expulsion  of  Member— Institute  of 
Chartered  Accountants— Non-payment  of 
Subscription — Exclusion  from  Membership- 
Notice  to  Member — "  Opportunity  of  being 
Heard  " — Notice  sent  by  Post.]— By  a  clause 
in  the  charter  of  the  Institute  of  Chartered 
Accountants,  if  any  member  fails  to  pay 
his  subscription  for  six  months  after  the 
same  has  become  due,  he  is  liable  to  be  ex- 
cluded from  membership  by  a  resolution  of 
the  council  passed  at  a  meeting  specially 
convened  for  the  purpose,  the  member  hav- 
ing first  an  opportunity  of  being  heard. 
The  members'  annual  subscriptions  become 
due  in  January  of  each  year.  The  plaintiff 
forgot  to  pay  his  subscription  for  more  than 
six  months  after  it  became  due,  and  notices 
calling  his  attention  to  it  were  sent  to  him  by 
post  to  his  address  as  registered  in  the  books 
of  the  institute.  The  plaintiff  had  in  fact 
changed  his  address,  but  had  not  given 
notice  of  the  change  to  the  institute  or  to 
the  Post  Office,  and  in  consequence  he  did 
not  receive  the  notices,  the  letters  being 
returned  through  the  Dead  Letter  Office. 
The  council  having  passed  a  resolution  ex- 
I  eluding  him  from  membership. 

Held — that  the  posting  of  the  notices  to 
him  to  his  address  as  registered  in  the 
books  of  the  institute  was  a  proper  means 
of  communicating  them  to  him,  and  that 
personal  service  was  not  necessary;  that 
therefore  the  plaintiff  had  an  opportunity 
of  being  heard,  and  the  resolution  excluding 
him  was  duly  passed. 

James  v.  the  Institute  of  Chartered  Account- 
Cants,  (1907)  24  T.  L.  R.  27-C.  A. 

2.  Liability  of  Members— Trustees  Acquir- 
ing Onerous  Property— Right  to  Heiittburse- 
meiit  from  Members.^— The  essential  feature 
of  a  club,  tacitly  understood  by  everyone 
and  judicially  recognised  in  numerous  deci- 
sions, is  that  no  member,  qua  member, 
incurs  any  liability  beyond  ihc  amount  of 
the  periodical  subscription  required  by  the 
rules  of  the  club.  This  feature  renders  in- 
applicable to  the  relationship  between  club 
trustees  and  the  various  members  (their 
cestuis  que  trustent)  the  principle  afiirmed 
in  Hardoon  v.  Bclilios  ([1901]  A.  C.  118;  70 
L.  J.  P.  C.  9;  49  W.  li.  2(19;  ,H:{  L.  T.  573)  as 
to  the  right  of  trustees  to  be  indemnified  by 
their  cestuis  que  trustent  against  liabilities 
incurred  by  them  in  holding  trust  property. 
The  trustees  can  only  look  lo  the  actual  pro- 
perty of  the  club,  upcn  which  their  lien  ns 
trustees  extends. 

To  what  extent  a  memb?r  may,  by  acts  of 
"assent  and  ratification,"  make  himself 
liable  to  indemnify  a  trus'oe,  who  e.g. 
tuquires  for  the  club  a  lease  of  promises  with 
onerous  covenants,  is  doubtful  :  it  is,  at  any 
rate,  not  sufficient  ni'MoIy  to  show  that  he 
was  a  member  at  the  time  when  the  lease 
was  taken,  and  know  that  it  luul  been  taken, 
and  might  entail  liability  upon  the  holders 
of  it. 

Decision  in  Minnett  v.  Lord  Talbot  ((1881) 
L.  1{.  Jr.  7  Ch.  407)  queried. 
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Judgment  of  the  Supreme  Court  of    New 
South  Wales  reversed. 
Wise  v.  Perpetual  Trustee  Co.,   Ld.,   [1903] 

[A.  C.  139;  72  L.  J.  P.  C.  31;  51  W.  R.  241; 
87  L.  T.  569;  19  T.  L.  R.  125-P.  C. 

3.  Omission  to  Return  Particulars  for 
Register  in  J anuary— Change  of  Secretary  in 
January— Liability  for  Omission— Licensing 
Act,  1902  (2  Edwd.  7,  c.  28),  ss.  25,  30,  32.]- 
The  appellant  was  in  1903  the  secretary  of  a 
club  registered  under  the  Licensing  Act, 
1902,  and  the  appellant's  name  appeared  in 
the  register  required  by  the  Act  as  the  secre- 
tary of  the  club.  No  return  of  particulars 
for  the  register  was  furnished  during  the 
month  of  January,  1904,  to  the  clerk  to  the 
justices  by  the  secretary  of  the  club,  as  re- 
quired by  sect.  25  (3)  of  the  Act.  On 
February  1st  the  appellant  called  at  the  office 
of  the  clerk  to  the  justices  for  forms  in 
which  such  particulars  might  be  inserted, 
and  on  his  being  told  that  he  had  committed 
an  offence  under  the  Licensing  Act,  1902, 
stated  that  he  had  retired  from  the  secre- 
taryship, and  a  successor  had  been  elected. 
It  appeared  that  the  appellant  vacated  his 
office  on  Jaauary  22nd,  1904.  On  February 
4th  a  return  was  made,  in  which  the  appel- 
lant's successor  was  named  as  secretary  of 
the  club.  By  seot.  32  of  the  Licensing  Act, 
1902,  the  espresfion  "  secretary,"  for  the 
purposes  of  that  part  of  the  Act,  includes 
any  officer  or  other  person  performing  the 
duties  of  secretary.  The  appellant  was  con- 
victed by  a  Court  of  summary  jurisdiction 
under  sects.  25  and  30  of  the  Licensing  Act, 
1902,  for  that  he,  then  being  the  secretary  of 
a  registered  club,  had  omitted  to  make  a 
return  of  particulars  as  required  by  that 
Act. 

Held— on  appeal,  that  the  conviction  was 
wrong.  There  was  no  liability  under  sects. 
25  and  30  for  omitting  to  make  a  return 
until  the  end  of  the  month  of  January,  at 
which  time  the  appellant  was  not  the  secre- 
tary of  the  club. 

Booth  v.  Weightman,   (1904)  68  J.  P.  407;  20 

[T.  L.  R.  651;  91  L.  T.  532;  20  Cox  C.  C. 

724-Div.   Ct. 

4.  Proprietary  Club— Company  Carrying 
on  a  Club—Sale  of  Liquors  and  Tobacco- 
Some  Shareholders  not  Members  of  the  Club 
—Licence.]— The  proprietor  of  an  ordinary 
proprietary  club,  where  the  refreshments 
and  liquors  sold  to  the  members  are  the 
property  of  the  proprietor,  and  where  the 
proprietor  gets  the  profit  from  such  sales, 
cannot  sell  intoxicating  liquors  to  the  mem- 
bers of  the  club  without  having  the  neces- 
sary licences. 

A  limited  company,  incorporated  under 
the  Companies  Acts,  carried  on  the  business 
of  a  club.  Most  of  the  shareholders  of  the 
company  were  members  of  the  club,  but 
there  were  a  few  outside  shareholders  who 
were  not  members.    The  refreshments  and 


liquors  were  the  property  of  the  company, 
and  the  profits  (if  any)  from  the  sale  of 
such  refreshments  went  to  the  company,  and 
not  to  the  club. 

Held— that  the  company,  being  a  legal 
entity  distinct  from  the  club,  and  being 
composed  of  different  members,  could  not 
sell  intoxicating  liquors  or  tobacco  to  mem- 
bers of  the  club  without  the  requisite 
licences. 
National  Sporting  Club,  Ld.,  v.  Cope,  (1900) 

[64  J.  P.  310;  48  W.  R.  446;  82  L.  T.  352; 
16  T.  L.  R.  158-Div.  Ct. 

5.  Rulcs—Altcration—Fundamental  Rule- 
Excluding  Pigeon  Shooting.l — By  rule  2  of 
the  Hurlingham  Club  it  was  stated  that  the 
club  was  instituted  for  the  purpose  of  provid- 
ing a  ground  for  pigeon  shooting,  polo,  and 
other  sports,  surrounded  with  such  acces- 
sories and  so  situated  as  to  render  it  an  agree- 
able country  resort.  The  rules  gave  power  to 
the  committee  to  call  an  extraordinary 
general  meeting  for  the  purpose  of  altering 
any  rule;  and  all  the  concerns  of  the  club 
were  to  be  conducted  by  the  committee,  who 
might  make  such  byelaws  as  they  thought 
necessary  to  the  well-being  of  the  club.  The 
byelaws  so  made  contained  a  provision  that 
the  shooting  ground  should  be  such  por- 
tion of  the  club  premises  as  the  committee 
for  the  time  being  should  determine.  At  an 
annual  general  meeting  a  resolution  was 
duly  passed  by  the  requisite  majority, 
"  that  pigeon  shooting  be  discontinued  at 
the  Harlingham  Club  after  December  31, 
1905." 

Held — that  no  one  of  the  objects  named 
in  rule  2  was  a  more  fundamental  object  of 
the  club  (in  the  sense  that  it  could  not  be 
abandoned)  than  any  other  object  so  men- 
tioned; and  that  there  was  nothing  in  the 
rules  to  prevent  the  members  of  the  club, 
acting  bona  fide  by  resolution  duly  passed, 
and  with  appropriate  amendment  if  neces- 
sary, of  the  rules,  discontinuing  the  practice 
of  any  particular  sport. 

Decision  of  Joyce,  J.  ([1906]  1  Ch.  480;  75 
L.  J.  Ch.  368;  54  W.  R.  369;  94  L.  T.  468;  22 
T.  L.  R.  319),  affirmed. 

Thellusson    v.  Viscount    Valentia,    [1907]    2 

[Ch.  1;  76  L.  J.  Ch.  465;  96  L.  T.  657;  23 

T.  L.  R.  455-C.  A. 

6.  Rules  —  Power  to  Alter  —  Increasing 
Annual  Subscription — Annual  Meeting  to  be 
held  for  "  General  Purposes  " — Right  of  Dis- 
sentient Member  to  Injunction.]— The  rules 
of  a  club  stated  that  everj'  member  would 
upon  payment  of  his  entrance  fee  and  sub- 
scription, become  entitled  to  the  benefits 
and  privileges  of  the  club,  and  such  pay- 
ment would  be  considered  as  a  declaration 
of  his  submission  to  the  rules  and  regula- 
tions. One  of  the  rules  fixed  the  annual 
subscription,  and  rule  23  provided  that  an 
annual  meeting  of  the  club  should  be  held 
for  "  general  purposes "  in  May  each  year. 
The  rules  contained  no  provision  for  making 
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amendments  or  alterations  therein.  At  an 
annual  meeting  the  majority  of  the  members 
present  decided  to  increase  the  annual  sub- 
scription. The  rules  had  in  fact  been 
altered  from  time  to  time,  and  the  subscrip- 
tion had  been  increased  on  three  former 
occasions.  On  an  application  by  a  member 
for  an  injunction  restraining  the  committee 
from  expelling  him  for  non-payment  of  the 
increased  subscription. 

Held— that  the  majority  had  no  power  to 
raise  the  annual  subscription  against  the 
will  of,  and  so  as  to  bind,  the  dissentient 
minorit}%  the  words  *'  general  purposes  "  in 
rule  23  not  being  wide  enough  to  include  an 
alteration  of  the  rules  or  construction  of  the 
club. 
Harrington   v.  Sendall  and  Others,   [1903]   1 

[Ch.  921;  72  L.  J.  Ch.  396;  51  W.  R.  463;  88 
L.  T.  323;  19  T.  L.  R.  302— Joyce,  J. 

7.  Working  Men's  Club—Sale  of  Intoxi- 
cating Liquor— Sale  to  Agent  of  Member- 
Licensing  Act,  1872  (35  &  36  Vict.  c.  94),  s.  3.] 
—The  appellant  was  a  waiter  employed  at  a 
bona  fide  club,  duly  registered  under  the 
Friendly  Societies  Act,  1875.  A  member's 
wife  asked  the  appellant  for  a  bottle  of 
stout,  and  handed  to  him  a  ticket  which  had 
been  filled  in  and  signed  by  her  husband, 
who  was  at  home,  and  she  leturned  home 
with  the  stout  and  handed  it  to  her  hus- 
band, who  drank  it.  It  was  agreed  that  in 
all  that  she  did  the  wife  was  acting  as  her 
husband's  agent. 

Held— that  as  a  member  of  such  a  club 
may  by  his  lawful  agent  carry  out  a  trans- 
action which  is  legal  when  done  by  the 
member  himself,  no  offence  was  committed 
against  sect.  3  of  the  Licensing  Act,  1872. 
Davies   v.   Burnett.   [1902]   1   K.   B.   666;     71 

[L.  J.  K.  B.  355 ;  66  J.  P.  406 ;  50  W.  R.  391 ; 

86  L.  T.  565;  18  T.  L.  R.  354;  20  Cox  C.  C. 
193— Div.  Ct. 
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COMBINATIONS       AFFECT- 
ING TRADE. 
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COMMONS. 

See  also    Compulsory    Purchase,    33 
34  ;  Evidence. 

1.  Inclosurc  Acts— Allotment  to  Church- 
wardens for  Rights  of  Turbary— Ownership 
of  the  Soil— Inclosure  Act,  lHi5  (8  &  9  Vict.  c. 
118),  ss.  73  and  76.]— By  an  award  made  under 
sect.  76  of  the  Inclosure  Act,  1845,  the  valuer 
set  out,  allotted,  and  awarded  unto  the 
churchwardens  and  overseers  of  the  poor  of 
the  parish  a  piece  of  land,  till  then  part  of 
the  common  of  the  manor,  for  the  purposes 
of  the  exercise  of  rights  of  turbary  bj'  the 
occupiers  of  certain  ancient  cottages  in  the 
parish. 

Held— that  by  the  award  the  ownership  of 
the  soil  became  vested  in  the  churchwardens 
and  overseers. 

SiMCOB   V.   Pethick,     [1898]    2    Q.   B.   555;    67 
[L.  C.  Q.  B.  919;  79  L.  T.  432-C.  A. 

2.  Scheme  for  Regulation— Land  Comprised 
in  Scheme— Claim  to  Onnvrship  of  Part— 
Laches— Metropolitan  Commons  Acts,  1866. 
1869  (29  &  30  Vict.  c.  122;  32  &  33 
Vict.  e.  107)  —  Metropolitan  Commons 
{Mitcham)  Supplemental  Act,  1891  (54  & 
55  Vict.  c.  xxvi.).]— An  Act  of  rarliainent 
confirming  a  scheme  under  the  Metropolitan 
Commons  Act,  1866.  and  the  Metropolitan 
Commons  Amendment  .Act,  18(i9,  providinl  by 
sec.  17  that  the  conservators  should  main- 
tain five  commons  as  delineatei!  on  a  plan 
free  of  all  encroachment.  Sect.  37  was  a 
saving  clause  as  regards  estates,  interests,  or 
rights  of  a  profitable  or  beneficial  nature  in, 
over,  or  affecting  tiie  commons  as  could  or 
might  have  been  enjoyed  if  the  scheme  had 
not  been  confirmed  by  Act  of  Parliament, 
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Held— that,  where  land  was  delineated  on 
the  plan,  it  could  not  be  denied  that  it  was 
subject  to  the  provisions  of  the  scheme  of 
the  Act;  and  that  it  was,  after  the  passing  of 
the  Act  confirming  the  scheme,  too  late  for 
any  person  to  set  up  for  the  first  time  a 
claim  of  ownership  in  fee  to  such  land  or 
any  part  thereof. 
Cook  v.  Mitcham  Common  Conservators,  [1901] 

[1  Ch.  387;  70  L.  J.  Ch.  223;  49  W.  R.  201; 
83  L.  T.  519;  17  T.  L.  R.  63— Farwell,  J. 


COMMONWEALTH  OF  AUS- 
TRALASIA. 

See  Dependexcies  and  Colonies. 

COMMUTATION  OF  TITHES. 

See  Ecclesiastical  Law. 


COMPANIES. 

I.  Amalgamation  .... 

.  369 

II.  Articles  op  Association. 

(a)  General         .... 
(Ji)  Alteration     .... 

.  370 
.  372 

III.  Associations  not  for  Profit 

.  378 

IV.  Auditors 

.  374 

V.  Borrowing        .... 

.  374 

VI.  Capital 376 

VII.  Commission   on  Acceptance  of 

Shares 377 

VIII.  Contracts. 

(fl)  Pre-incorporation  Contracts  .  378 
{}))  Provisional  Contracts  .  .  .  380 
((•)  Ultra  Vires 380 

IX.  Debentures. 

(a)  General 381 

(J})  Debenture-holders'  Action  .  .  392 
{(■)  Floating  Security  .         .         .  398 

{(I)  Priority 402 

Ifi)  Registration  ....  408 

(/)  Validity       .         .         .         .         .416 

X.  Deeds  op  Arrangement         .        .  417 

XI.  Defunct  Company         .       .        .  417 

XII.  Directors. 


(«)  General 

{J>)  Appointment 

(r)  Fiduciary  Relation 

(rf)  Misfeasance. 

(^)   Prospectus    . 

(/)  Powers 

(//)  Qualification 

(A)  Quorum 

(/)  Remuneration 

(Ji)  Vacation  of  Office 


XIII.  Dividend. 


(a)  General 

(&)  Payment  out  of  Capital 

(c)  Preference  Shares 


XIV.  Flotation     .        .        .        .        . 

XV.  Management  .... 

XVI.  Meetings. 

(a)  General  .... 
(Jb)  Extraordinary  ... 
(f)  Special  Resolution 

XVII.  Memorandum  op  Association. 

(fl)  General        .... 

(Jj)  Alteration     .         .         .         .       . 

XVIII.  Notices       .... 

XIX.  Promoters     .... 


XX.  Prospectus. 

(ji)  General 

(b)  Liability  of  Directors  . 
(<?)  Omission  to  state  Material  Con- 
tract          


XXI.  Proxies 

XXII.  Receivers    . 

XXIII.  Reconstruction 


440 
442 
443 

444 

445 


447 
448 
450 


4.52 

456 

459 
460 

464 
465 

469 
473 
475 
479 


XXIV.  Reduction  of  Capital. 

(fl)  General 

Ih)  Loss  of  Capital     .... 

(e)  Power  to  Reduce  .... 

(d)  Return  to  Shareholders  of  Capital 

not  required     .... 

XXV.  Register  of  Members 

XXVI.  Registered  Name    . 

XXVII.  Sale  of  Undertaking  . 

XXVIII.  Secretary       ,        .        .        . 

XXIX.  Shareholders  .        .        .        . 

XXX.  Shares. 

(«)  General 

(J)  Allotment 

(^)  Calls 

(d)  Certificate 

(e)  Forfeiture 

(/)  Issued  at  a  Discount   . 

(g)  Issued  not  for  Cash 

(Ji)  Transfer 

(i)  Underwriting  Agreements   . 

XXXI.  Unregistered  Companies 

XXXII.  Voting 


489 
490 
493 
493 
495 
496 

498 
505 
507 
509 
512 
513 
515 
525 
533 

535 

536 


XXXin.  Winding-up. 

(a)  General 

(b)  Assets  . 

(c)  Compulsory  Orders 

(d)  Contributories 

(e)  Creditors 

(f)  Examination 


.  537 
.  552 
.  557 
.  559 
.  562 
.  564 


369 


COMPANIES. 


370 


Comp  anies — Continued. 

(</)  Fraudulent  Preference         .        .  567 

(/i)  Liquidators 569 
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See  also  Bankruptcy  ;   Bills  of  Ex- 
change ;     Building     Societies  ; 
Conflict    of   Laws  ;    Contempt  ; 
Contracts  ;    Dependencies    and 
Colonies  ;    Friendly    Societies, 
G,   19 ;    Landlord    and    Tenant, 
138,  142,  179,  184  ;  Limitation  of 
Actions,  42 ;   Practice  and  Pro- 
cedure, 23,  155,239,  240  ;  Revenue, 
50—51  ;  Wills,  356. 

I.  AMALGAMATION. 

See  also  Sect.  XXXIIL  Winding-up  (w) 
Reconstruction. 

1.  Sale  —  Consideration  —  Distribution  — 
Severable  Contract  —  Meeting  —  Closure  — 
Meeting  to  Confirm  Besolution— Amendment 
—Companies  Act,  1862  (25  &  26  Vict.  c.  89), 
s.  161.]— The  word  "  amalgamate "  in  a 
memorandum  of  association  has  no  very 
precise  meaning  in  law. 

A  company  sold  all  its  assets  to  another 
company,  except  certain  shares  in  the  pur- 
chasing company,  in  consideration  of  further 
shares  in  the  purchasing  company.  The 
objects  of  the  vendor  company,  as  stated  in 
the  memorandum  of  association,  were  {inter 
alia)  to  sell  any  portion  of  the  assets  of  the 
company  in  consideration  of  shares  in 
another  company,  and  also  to  amalgamate 
with  any  company. 

Held    (affirming  the   decision   of  Stirling, 
J.)    that    the    transaction    was    within    the 
powers  of  the  company. 
Wall  v.  London  &  Northern  Assets  Corpora- 

[tion,  Ld.,   [1898]  2  Ch.  469;  79  L.  T.  249; 
14  T.  L.  R.  547-C.  A. 

2.  Amalgamation  by  Statute  of  Railway 
and  Docic  Company— Land  Acquired  for 
Railway  Purposes— Water  Therefrom  Used 
for  Dock  Purposes— Ultra,  Yires— North 
Eastern  Railway  (Hull  Docks  Act,  1893  (56 
&  57  Vict.  c.  cxcviii.),  ss.  4,  7  (i),  {\\)—Rail- 
toays  Clauses  Act,  18G3  (26  &  27  Vict.  c.  92), 
ss.  36,  37,  39.]— A  dock  company  was  amalga- 
mated by  a  special  Act  of  Parliament  with 
a  railway  company,  and  became  one  under- 
taking with  it.  The  amalgamating  Act  pro- 
vided, however,  that  none  of  the  provisions 
of  the  Acts  which  would  have  related  re- 
spectively to  the  dock  company  and  the 
railway  company  exclusively,  if  the  amalga- 


mation had  not  taken  place,  were  to  apply 
to  any  portion  of  the  undertaking  of  the 
other  company.  Before  the  amalgamation 
the  dock  company  had  obtained  its  water 
supply  from  the  waterworks  of  a  neighbour- 
ing corporation.  The  railway  company  had 
a  supply  of  water  from  land  which  it  had 
obtained  for  railway  purposes  before  the 
amalgamation.  After  the  amalgamation  it 
ceased  to  use  the  corporation's  water  and 
supplied  the  docks  with  water  from  its  own 
land.  The  corporation  sought  to  restrain 
the  railway  company  from  so  doing. 

Held — that  since  the  amalgamation  it  was 
not  ultra  vires  of  the  railway  company  to 
use  its  water  for  the  supply  of  the  dock. 

Decision  of  Joyce,  J.  ([1906]  1  Ch.  310;  75 
L.  J.  Ch.  166;  70  J.  P.  33;  54  W.  E.  212;  94 
L.  T.  13;  22  T.  L.  R.  119)  affirmed. 

Attorney-General    (at    the    relation    of    the 

[Hull  Corporation)  v.  N.  E.  Ry.  Co.,  [1906] 

2   Ch.   675;   70  J.   P.   473;   95   L.   T.   512;   22 

T.  L.  R.  695;  76  L.  J.  Ch.  5— C.  A. 

II.  ARTICLES   OF   ASSOCIATION. 
(a)  General. 

3.  Article  Limiting  Bight  to  Transfer 
Shares— Will — Construction— Capital  and  In- 
come—Declaration that  Shares  Bequeathed 
shall  carry  Dividoid  accruing  at  Death  of 
Testator — Stipulation  that  no  Apportionment 
shall  take  place— Apportionmeiit  Act,  1870 
(33  &  34  Vict.  c.  35),  ss.  2,  5,  7.]— Any  com- 
pany which  is  formed  and  registered  under 
the  Companies  Act,  1862,  as  a  public  com- 
pany is  a  public  company  within  sect.  5  of 
the  Apportionment  Act,  1870,  although  the 
right  to  transfer  the  shares  to  persons  who 
are  not  already  members  of  the  company  is 
restricted  by  the  articles. 

A  testator  bequeathed  a  large  number  of 
shares  in  a  company  to  trustees  upon  certain 
trusts  for  tenants  for  life  and  remainder- 
men, and  declared  that  every  share  thereby 
bequeathed  should  carry  the  dividend  accru- 
ing thereon  at  his  death. 

Held— that  it  was  "  expressly  stipulated  " 
that  no  apportionment  should  take  place 
within  sect.  7  of  the  Apportionment  Act, 
1870,  and  that  the  accruing  dividend  must 
be  treated  by  the  trustees  as  income,  and 
not  as  capital. 

Decision  of  Kekewich,  J.,  reversed. 
Re  Lysaoht,  Lysaght  v.  LysAGHT,  [1898]  1  Ch. 
[115;  67  L.  J.  Ch.  65;  77  L.  T.  G37-C.  A. 

4.  Agreement— Companies  Act,  1862  (25  & 
26  Vict.  c.  89),  s.  162.]— The  articles  of  asso- 
ciation of  a  company  do  not  constitute  an 
agroonient  within  sect.  162  of  the  Companies 
Act,  1862. 

In   be   An   Arbitration    between    F.   Barino- 

[Goui.d  and  the  Sharpington    Combined  Pick 

AND    Shovel    Syndicate,     [1899]    2    Ch.    80; 

68  L.  .1.  (Ml.  429;  47  W.  R.  564;  80  L.  T.  739; 

15  T.  L.  R.  366;  6  Mansou,  430— C.  A. 
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5.  Mistake  in  Articles— Rectification  of,  by 
the  Court— Companies  Act,  1862  (25  &  26  Vict, 
c.  89),  s.  50.]— Where  a  blunder  has  been 
made  in  the  articles  of  association  of  a 
limited  company  it  may  be  corrected  under 
sect.  50  of  the  Companies  Act,  1862. 

Semble— the  general  jurisdiction  of  the 
Court  to  rectify  instruments  has  no  applica- 
tion to  an  instrument  of  that  kind,  which 
has  only  statutory  effect. 
Evans  v.  Chapman,  (1902)  86  L.  T.  381;  18 
[T.  L.  E.  506- Joyce,  J. 


6.  Shares  —  Shareholder  Compelled  by 
Articles  to  Sell  his  Shares  to  Particular  Per- 
sons at  a  Particular  Price— Repugnancy  to 
Absolute  Ownership  —  Rule  against  Per- 
petuity—Fraud on  Bankruptcy  Law— Com- 
panies Act,  1862  (25  &  26  Vict.  c.  89),  s.  16.]  — 
The  articles  of  a  limited  company  compelled 
a  shareholder  at  anj^  time  during  the  con- 
tinuance of  the  company  to  sell  his  shares  to 
particular  persons  at  a  particular  price,  to 
be  ascertained  in  the  manner  prescribed  by 
the  articles.  The  question  arose  whether  (1) 
such  articles  were  not  repugnant  to  abso- 
lute ownership,  (2)  or  did  not  tend  to  per- 
petuity, (3)  or  constituted  a  fraud  on  the 
bankruptcy  law. 

Held— that  (1)  a  share  is  not  a  sum  of 
money  settled  subject  to  executory  limita- 
tions which  are  to  arise  in  the  future,  but  it 
is  the  interest  of  a  shareholder  in  the  com- 
pany measured  by  a  sum  of  money,  for  the 
purpose  of  liability  in  the  first  place,  and  of 
interest  in  the  second,  yet  also  consisting  of 
a  series  of  mutual  covenants  entered  into  by 
all  the  shareholders  inter  se,  in  accordance 
with  sect.  16  of  the  Companies  Act,  1862;  (2) 
the  rule  against  perpetuity  had  no  applica- 
tion whatever  to  personal  contracts,  and  the 
articles  were  nothing  more  or  less  than  a 
personal  contract  between  an  individual 
sliarehokler  and  the  other  shareholders, 
under  sect.  16  of  the  Act  of  1862;  (3)  there 
was  no  idea  of  fraudulently  preferring  any 
one  person  to  another;  the  provisions  were 
bond  fide,  and  constituted  a  fair  agreement 
for  the  purpose  of  the  business  of  the  com- 
pany, and  the  price  was  fixed  for  all  persons 
alike,  consequently  there  was  nothing  repug- 
nant to  the  bankruptcy  law. 
Borland's  Trustee  v.  Steel  Brothers  &  Co.. 

[Ld.,   [1901]   1  Ch.  279;   70  L.   J.  Ch.  51;  49 
W.  K.  120;  17  T.  L.  E.  45-rarwell,  J. 


7.  Power  to  "Lend  Money"— Loan  to 
Officer  of  r'ompany.]— Directors  of  a  com- 
pany were  authorised  by  its  articles  of  asso- 
ciation to  "lend  money"  and  undertake 
such  other  financial  operations  as  might  in 
their  opinion  be  incidental  or  useful  to  its 
general  business. 

Held— to  authorise  a  loan  to  a  confidential 
servant  of  the  company. 


Eainford  v.  Jas.  Keith  &  Blackman  Co.,  Ld., 
[1905]  2  Ch.  147;  74  L.  J.  Ch.  531;  92  L.  T. 

786 ;  12  Manson,  162 ;  54  W.  E.  189— C.  A. 

8.  Winding  up — Right  to  Petition — Limi- 
tation by  Article  of  Association — Share- 
holder-Companies Act,  1862  (25  &  26  Vict.  c. 
89),  s.  82.] — An  article  of  association  limiting 
or  excluding  the  right  of  a  shareholder  to 
petition  for  the  winding-up  of  the  company 
is  invalid. 

Decision  of  Byrne,  J.  (77  L.  T.  434;  4  Man- 
son,  302 ;  14  T.  L.  E.  25),  affirmed. 

Ee  Peveril  Gold  Mines,  Ld.,  [1898]  1  Ch. 
[122;  67  L.  J.  Ch.  27;  77  L.  T.  505;  4  Man- 
son,  398;  14  T.  L.  E.  86;  46  W.  E.  198-C.  A. 


(b)  Alteration. 

9.  Alteration  of  Articles  as  to  Lien— Re- 
trospective Effect  on  Non-consenting  Mem- 
ber—  Vendor's  Fully  Paid-up  Shares— Com- 
pany's  Lien— Special  Contract— Companies 
Act,  1862  (25  &  26  Vict.  c.  89),  s.  50.]— A 
limited  company  formed  with  articles  which 
confer  no  lien  on  fully  paid-up  shares  has, 
under  the  Companies  Act,  1802,  s.  50,  power 
to  alter  the  articles  so  as  to  impose  a  lien 
and  restrictions  on  the  transfer  of  those 
shares  by  members  indebted  to  the  company, 
and  such  lien  and  restriction  can  be  im- 
posed in  respect  of  debts  contracted  before 
and  existing  at  the  time  of  the  alteration  of 
the  articles,  as  well  as  in  respect  of  debts 
subsequently  contracted. 

In  the  absence  of  a  special  bargain,  there 
is  no  distinction  between  fully-paid  shares 
allotted  to  the  vendor  by  the  company  and 
any  other  fully-paid  shares;  and,  conse- 
quently the  altei-ed  articles  apply  to 
vendor's  shares. 

James  v.  Buena  Ventura  Nitrate  Grounds 
Syndicate  ([1896]  1  Ch.  456;  65  L.  J.  Ch.  284; 
44  W.  E.  372;  74  L.  T.  1-C.  A.)  and  Andrews 
V.  Gas  Meter  Co.  ([1897]  1  Ch.  361;  66  L.  J. 
Ch.  246;  45  W.  E.  321;  76  L.  T.  132— C.  A.) 
considered. 

Order  of  Kekewich,  J.  ([1899]  2  Ch.  40;  68 
L.  J.  Ch.  540;  47  W.  E.  558;  80  L.  T.  750;  6 
Manson,  449),  varied. 
Allen  v.  Gold  Eeefs  of  West  Africa,  Limited, 

[1901]  1  Ch.  656;  69  L.  J.  Ch.  266;  48  W.  E. 
452;  82  L.  T.  210;  10  T.  L.  E.  213— C.  A. 
And  see  No.  200,  infra. 

10.  Participation  in  Profits— Life  Assur- 
ance Company— Power  of  Company  to  Alter 
Rights  of  Policy-holder— Companies  Act, 
1862  (25  &  26  Vict.  c.  89),  ss.  50,  209-Com- 
panics  (Memorandum  of  Association)  Act, 
1890  (53  &  54  Vict.  c.  62),  s.  1.]— The  settle- 
ment deed  of  an  insurance  company  pro- 
vided for  a  division  of  the  profits  in  the 
manner  directed  by  the  bye-laws  for  the  time 
being  in  force. 

By  a  bye-law  made  in  1854  the  profits  of 
its  Mutual  Life  Assurance  department  were 
to  be  divided  triennially  among  the  policy- 
holders in  that  department. 
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Articles  of  Association — Continued. 

In  1862  the  company  was  registered  with 
unlimited  liability  under  sect.  209  of  the 
Companies  Act,  1862. 

In  1886  the  plaintiff  (who  was  now  suing 
on  behalf  of  the  policy-holders  in  the  Mutual 
Life  Assurance  department)  applied  for  and 
received  a  policy  in  that  department;  he  did 
so  in  reliance  upon  a  statement  in  a  pro- 
spectus to  the  effect  that  the  entire  profits 
of  the  department  were  divided  among  the 
policy-holders  without  any  deduction  for  a 
reserve  fund. 

In  1903  it  was  proposed,  under  sect.  1  of 
the  Companies  (Memorandum  of  Associa- 
tion) Act,  1890,  to  register  the  company  with 
limited  liability,  and  substitute  for  the 
settlement  deed  a  memorandum  and  articles, 
one  of  which  provided  that  5  per  cent,  of 
the  profits  of  the  mutual  department  should 
be  put  to  a  reserve. 

Held — that  the  company  had  power  to  do 
so. 

Decision  of  C.  A.  ([1904]  1  Ch.  374;  73  L.  J. 
Ch.  240 ;  52  W.  E.  549 ;  90  L.  T.  335 ;  20  T.  L.  E. 
242;  11  Manson,  169)  reversed. 

British   Equitable    Assuranx'e    Co.    v.    Baily, 
[(1905)  22  T.  L.  E.  152-H.  L.  (E.). 

11.  Power  to  Alter  —  Interference  with 
existing  Contract— Companies  Act,  1862  (25 
&  26  Vict.  c.  89),  s.  50.]— Although  a  com- 
pany cannot  with  impunity  break  a  contract 
Ijy  altering  its  articles,  it  cannot  contract 
itself  out  of  its  statutory  right  to  alter  its 
articles. 

This  principle  applies  not  only  to  a  case 
between  the  company  and  a  shareholder 
where  the  contract  is  contained  in  the 
articles,  but  also  to  the  case  of  a  separate 
contract  between  the  company  and  a 
stranger. 

Allen  V.  Gold  Beefs  of  West  Africa  ([1900] 
1  Ch.  656;  69  L.  J.  Ch.  266;  48  W.  E.  452; 
82  L.  T.  210— C.  A.,  No.  9,  supra)  applied. 

Punt  r.  Symons  &  Co.,  Ld.,  [1903]  2  Ch.  506; 

[72  L.  J.  Ch.  768;  52  W.  E.  41;  10  Manson, 

415— Bvrne,    J. 


III.  ASSOCIATIONS   NOT   FOR   PROFIT. 

12.  Alteration  of  Memorandum  of  Associa- 
tion—Approval of  Board  of  Trade— Confirma- 
tion by  Court— Companies  Act,  1867  (30  &  31 
Vict.  c.  131),  s.  '23— Companies  {Memorandum 
of  Association)  Act,  1890  (53  &  54  Vict.  c.  62), 
s.  1.]— A  college  was  incorporated  under  the 
Companies  Acts,  1862  to  1890,  as  an  associa- 
tion formed  as  a  limited  company  for  pur- 
poses not  for  gain,  and  was  authorised  by 
licence  of  the  Board  of  Trade  under  sect.  23 
of  the  Companies  Act,  1867,  to  be  registered 
with  limited  liability  witliout  the  addition 
to  its  name  of  the  word  "  limited."  A  peti- 
tion under  the  Companies  (Memorandum  of 
Association)  Act,  1890,  asked  the  Court  to 
confirm  certain  alterations  in  the  memo- 
randum of  association. 


Held,  that  the  college  should  in  the  first 
instance  make  an  application  to  the  Board 
of  Trade,  and  submit  to  them  the  memo- 
randum showing  all  the  proposed  altera- 
tions, and  if  the  Board  approved  of  the 
alterations  the  Court  would  entertain  the 
application,  but  if  the  Board  did  not  ap- 
prove, the  Court  must  either  refuse  to  sanc- 
tion any  alteration  beyond  what  the  Board 
approved,  or  direct  that  the  company 
should  alter  its  name  by  adding  to  it  the 
word  "  limited." 

In    re    St.     Hilda's     Incorporated    College, 

[Cheltenham,  [1901]  1  Ch.  556;  70  L.  J.  Ch. 

266;     49     W.     E.     279;     8     Manson,     430— 

Buckley,  J. 


IV.  AUDITORS. 

13.  Accounts  —  Articles  of  Association  — 
Duty  of  Auditors  not  to  Disclose  to  Share- 
holders—\J\tra,  Vires — Companies  Act,  1900 
(63  &  64  Vict.  c.  48),  s.  23.]-A  trading  com- 
pany passed  a  special  resolution  altering 
their  articles  of  association  by  inserting  a 
provision  that  the  directors  might,  in  addi- 
tion to  the  ordinary  reserve  fund,  set  aside 
(without  disclosing  the  fact)  out  of  the 
profits  sums  to  form  an  internal  or  secret 
reserve  fund;  that  the  fund  need  not  be 
shown  on  the  balance-sheet,  and  no  informa- 
tion as  to  it  need  be  given  to  the  share- 
holders; that  the  directors  might  invest  it 
as  they  thought  fit,  and  might  apply  it  for 
any  purposes  which  they  considered  would 
advance  the  interests  of  the  company;  and 
that,  while  the  particulars  as  to  the  fund 
were  to  be  disclosed  to  the  auditors,  it  was 
to  be  the  auditors'  duty  not  to  disclose  any 
information  with  regard  to  it  to  the  share- 
holders or  otherwise. 

Held— that  the  last  clause,  that  the 
auditors  should  be  bound  not  to  disclose  any 
information  with  regard  to  the  fund  to  the 
shareholders  or  otherwise  was  ultra  vires  as 
being  inconsistent  with  the  provisions  of 
sect.  23  of  the  Companies  Act,  1900,  as  to  the 
duty  of  auditors  in  making  their  report 
to  the  shareholders  as  to  the  accounts,  if 
they  thought  that  the  true  state  of  the  com- 
pany's affairs  was  affected  by  facts  relating 
to  the  internal  reserve  fund. 

Newton  v.  Birmingham  Small  Arms  Co.,  Ld., 

[1906]  2  Ch.  378;  75  L.  J.  Ch.  627;  54  W.  E. 

621;    95    L.    T.    135;    22    T.    L.    E.    664;    13 

Manson,  267— Buckley,  J. 

V.  BORROWING. 

Sec  also  Sect.  l.\.  Debentikes. 

14.  Powers— Limited  to  Mortf/agcs  on  its 
Undertaking— Charge  on— Surplus  Lands— 
Ultra  vires.]— It  is  not  ultra  vires  for  a  com- 
pany incorporated  by  statute  witli  express 
powers  of  borrowing  upon  mortgage  limited 
to  mortgages  on  its  undertaking,  to  offer  to 
tlie  mortgagee,  when  the  debt  l)0(omes  pay- 
able, its  surplus  lands  as  additional  securitv. 
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Borrowing — Continued. 

A  company  had,  in  the  exercise  of  its 
statutory  powers,  borrowed  money  upon  its 
"undertaking";  upon  the  mortgage  debt 
becoming  due,  the  company  not  wishing  to 
pay  it  off,  a  third  person  agreed  to  take  a 
transfer  of  the  mortgage,  provided  he 
received  a  charge  upon  the  company's 
surplus  lands  as  a  further  security. 

Held— that  such  a  charge  was  not  ultra 
vires.  It  was  not  really  a  borrowing  trans- 
action, but  rather  an  arrangement  with  a 
creditor,  who  could  obtain  a  judgment,  and 
then  take  the  lands  in  question  in  execution 
under  an  elegit. 

Decision  of  Swinfen  Eady,  J.  ((1902)  50 
W.  E.  446)  affirmed. 

Gardner  v.  London,  C.  &  D.  By.  Co.  ((1867) 
L.  E.  2  Ch.  201;  36  L.  J.  Ch.  323;  15  W.  R. 
325;  15  L.  T.  552)  followed  and  extended. 
Stagg    v.    Medway    (Uppee)    Navigation    Co., 

[1903]  1  Ch.  169;  72  L.  J.  Ch.  177;  51  W.  R. 
329;  87  L.  T.  705;  19  T.  L.  R.  143— C.  A. 

15.  Statutory  Canal  Company— Power  to 
Mortgage  "  undertaking "  —  Mortgage  of 
Barges— Medway  (Upper)  Navigation  Act, 
1892  (55  &  56  Vict.  c.  Ixxxvii.),  ss.  13,  15.]— 
The  Medway  (Upper)  Navigation  Co.,  a  com- 
pany formed  under  a  private  Act  for  the 
maintenance  of  the  navigation  of  a  river,  had 
power  to  own  barges  for  carrying  goods;  it 
also  had  power  to  borrow  money  on  mortgage 
of  its  "  undertaking." 

Held— that  it  had  power  to  mortgage  its 
barges. 

Stagg  v.  Medway  (Upper)  Navigation  Co. 
([1903]  1  Ch.  169;  72  L.  J.  Ch.  177;  51  W.  R. 
329;  87  L.  T.  705;  19  T.  L.  E.  143-C.  A., 
No.  14,  supra)  followed. 

Eeeve  v.   Medway    (Upper)    Navigation    Co., 
[(1905)  21  T.  L.  R.  400- Joyce,  J. 

16.  Unauthorised  Borrowing  —  Overdrawn 
Banking  Account — Interest  on  Successive  De- 
benture Stocks— Subrogation  of  Lender  to 
Rights  of  Creditors— Secured  Creditors- 
Priorities. '\— A  railway  company  having 
power  to  borrow  money  by  the  creation  of 
three  classes  of  debenture  stock.  A,  B  and  C, 
had  exhausted  its  borrowing  powers  and  then 
applied  to  its  bankers  for  a  loan  in  order  to 
pay  the  half-yearly  interest  then  due  on  the 
debenture  stocks.  The  bank  made  the  requi- 
site advance.  Shortly  afterwards  a  judg- 
ment creditor  of  the  company  petitioned  for 
and  obtained  the  appointment  of  a  receiver. 
The  A  stock  had  priority  over  the  B  and  C 
stock,  and  the  B  over  the  C  stock.  It  sub- 
sequently came  to  the  knowledge  of  the  bank 
that  the  income  of  the  company  in  the 
receiver's  hands  was  sufficient  to  pay  the 
next  half-year's  interest  on  the  A  stock,  and 
part  of  the  interest  on  the  B  stock. 

Held— on  the  application  of  the  bank,  that 
the  bank  was  not  entitled  to  be  repaid  in 
priority  to  the  B  stockholders,  even  to  the 
extent  of  the  interest  on  the  A  stock  paid  out 
of  the  bank's  money.    If  a  lender  advances 


money  to  a  company  which  has  exhausted 
its  borrowing  powers,  he  is  only  entitled  to 
have  that  portion  of  the  advance  actually 
expended  in  payments  of  debts  of  the  com- 
pany treated  as  a  valid  advance.  No  right 
of  subrogation  to  the  securities  or  priorities 
of  creditors  paid  off  out  of  moneys  borrowed 
in  excess  of  borrowing  powers  can  be  justi- 
fied in  principle. 

Decision  of  Eomer,  J.  ([1899]  1  Ch.  205;  08 
L.  J.  Ch.  115;  47  W.  E.  172),  affirmed. 
In  re  Wrexham,  Mold,   and  Connah's  Quay 

[Eailway  Co.,  [1899]  1  Ch.  440;  68  L.  J.  Ch. 

270;  47  W.  E.  464;  80  L.  T.  130;  15  T.  L.  R. 
122;  6  Mansou,  218— C.  A. 

17.  Unauthorised  Application  of  Funds^ 
Notice  to  Lender— Knowledge  of  a  Director 
of  Lending  Cor?ipani/.]— Where  a  limited 
company  lias  by  its  articles  and  memoran- 
dum power  to  borrow  money,  and  money  is 
borrowed  within  the  limits  of  such  power, 
the  lender  need  not  inquire  to  what  purpose 
the  borrowing  company  intends  to  put  it. 

If  the  lender  in  such  a  case  is  a  limited 
company,  it  is  not  affected  by  the  knowledge 
of  one  of  its  directors  acquired  by  him  in 
another  capacity. 
In  re  Payne  &  Co.,  Ld.;  Young  v.  Payne  & 

[Co.,  Ld.,  [1904]  2  Ch.  608;  73  L.  J.  Ch.  849; 

20  T.  L.  R.  590;  91  L.  T.  777;  11  Manson, 
437-C.  A. 

VI.  CAPITAL. 

18.  Increase  of,  by  Special  Resolution— Re- 
quired Majority— Article  of  Association  con- 
flicting with  Statutory  Provision— Invalidity 
—  Validity  of  Proxies  —  Presumption  of 
Validity-Compayiies  Act,  18G2  (25  &  26  Vict. 
c.  89),  s.  51,  Sch.  I.,  Table  A.,  Art.  26.]— A 
company's  articles  of  association  provided 
that  capital  should  only  be  increased  by  a 
resolution  passed  by  a  four-fifths  majority, 
and  purported  to  modify  Art.  26  of  Table  A., 
accordingly. 

In  1896  resolutions  were  passed  to  increase 
the  capital.  In  1904  this  increase  was  im- 
pugned on  the  ground  that,  by  reason  of  the 
invalidity  of  certain  proxies,  the  resolutions 
were  not  passed  by  the  required  majority. 

Kekewich,  J.,  held  that  the  proxies  were 
invalid;  but  he  held  that  the  provision  in 
the  articles  was  invalid  as  conflicting  with 
the  statutory  provision  in  Table  A.  on  the 
same  point;  that  therefore  Table  A.  ap- 
plied and  only  a  three-fourths  majority  was 
required,  and  that,  as  this  had  been  obtained 
by  valid  proxies,  the  resolutions  were  duly 


On  appeal  held— that  upon  the  evidence, 
aided  by  presumption  from  the  lapse  of  time, 
the  proxies  in  question  must  be  deemed 
valid;  and  that  therefore  the  resolutions 
were  duly  passed  even  assuming  a  four-fifths 
majority  to  be  necessary. 

Decision  of  Kekewich,  J.  (20  T.  L.  R.  587). 
affirmed  on  other  grounds. 
Ayre  v.  Skelsey's  Adamant  Cement  Co.,  Ld., 
[(1905)  21  T.  L.  R.  464— C.  A. 
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C&'pit&l— Continued. 

19.  Loss  of— Preference  Shares— Capital  or 
Revenue— Fixed    or    Circulating    Capital.']— 
A  limited  company  had  sustained  a  perma- 
nent  loss  owing  to  the  depreciation  of  one 
of  their   investments,   and   a  question  arose 
between    them    and    the    holder    of    some    of  , 
their  preference  shares,  on  which  the  divi-  1 
dend    was    limited    to    5     per     cent,    on    the  i 
amount  paid  up,   out  of  the  yearly  profits,  | 
and  was  not  cumulative,  as  to  whether  such  ] 
loss  should  be  treated  as  a  loss  of  capital  or 
of  revenue.     The  Court  held  that,  provided 
the   investment  was  part  of   the  company's 
fixed  capital,  it  should  be  treated  as  a  loss  of 
capital;  but   if,   on  the  other   hand,   it   was  ; 
part   of   its   circulating   capital    used   in   its 
business,  it  must  be  considered  as  a  loss  of  [ 
revenue;  and  that  in  the  circumstances  the 
investment  must  be  taken  as  coming  under  i 
the   latter   heading,    and   that   the   company  1 
could  treat  the  loss  as  one  of  revenue.  \ 

City  Property  Investment  Trust  Corporation 

[f.  Thorburn,  (1898)  25  E.  361;  35  Sc.  L.  E. 
219— Ct.  of  Sess. 


VII.  COMMISSION     ON    ACCEPTANCE     OF 
SHARES. 

23.  Sale  of  Company's  Undertaking  to 
Guarantors— Sale  by  Guarantors  to  New 
Company  for  Shares  and  Cash— Guarantors 
to  accept  all  Shares  not  taken  by  Members 
of  Old  Coynpany— Commission,  or  Profit  on  ^ 
Resale— Offer  of  Shares  to  Public— Companies  i 
Act,  1900  (r,3  &  61  Vict.  c.  48),  s.  8  (1)  (2).]-A 
reconstruction  was  to  be  carried  through  as 
follows  :  the  undertaking  of  the  "  old  com- 
pany "  was  to  be  sold  to  "  guarantors,"  who 
were  to  pay  for  it  by  issuing  (to  such  mem- 
bers as  would  accept  them)  partly  paid 
shares  of  the  same  face  value  in  the  "new 
company";  the  "new  company"  was 
formed,  and  agreed  to  purchase  the  under- 
taking from  the  "  guarantors,"  and  pay  for 
it  by  shares  and  ,£12,300  cash,  the  "guaran- 
tors "  agreeing  to  accept  the  shares  not  taken 
up  by  the  shareholders  of  the  "old  com- 
pany." 

Held— that  though  the  Jei2,300  was  spoken 
of  as  the  balance  of  consideration  for  the 
sale  by  the  guarantors,  it  was  really  a  com- 
mission paid  to  them  for  accepting  the  shares 
within  the  terms  of  sect.  8  (2)  of  the  Com- 
panies Act,  1900;  and,  also,  that  there  had 
been  no  "  offer  of  shares  to  the  public "  so 
as  to  bring  the  transaction  within  sect.  8 
(1),  and  therefore  that  it  was  illegal. 

Quazre,  whether  the  offer  of  a  few  shares  to 
the  public  will  bring  a  company  within 
sect.  8  (1)  and  so  allow  a  commission  to  be 
paid  to  a  person  who  is  willing  to  take  up 
the   rest  of   the   shares. 

Decision  of  Swinfen  Eady,  J.  (19  T.  L.  E. 
35),  affirmed. 
Booth  v.  New  Africander  Gold  Mining  Co., 

[Ld.,  [1903]  1  Ch.  295;  72  L.  J.  Ch.  125;  51 

W.  E.  193;  87  L.  T.  509;  19  T.  L.  E.  f)7;  10 
Manson,  56— C.  A. 


VIII.  CONTRACTS. 

(a)  Pre-incorporation  Contracts. 

21.  Adoption— Payment  of  Shares  in  Cash 
-Set-off-Companies  Act,  18G7  (30  &  31  Vict. 
c.  131),  s.  25.]— The  adoption  and  confirma- 
tion by  directors  of  a  contract  made  before 
the  formation  of  a  company  by  persons  pur- 
porting to  act  on  behalf  of  the  company  does 
not  create  any  contractual  relation  whatever 
between  the  company  and  the  other  party  to 
the  contract,  or  impose  any  obligation  what- 
ever on  the  company  towards  that  party. 
Where  a  sum  is  payable  by  a  shareholder 
in  cash  to  a  company  it  is  sufficient  to  satisfy 
the  requirements  of  the  25th  section  of  the 
Companies  Act,  1867,  if  the  company  agrees 
with  the  shareholder  to  accept  as  a  set-off 
and  discharge  a  like  sum  then  payable  by 
the  company  to  the  shareholder. 

In  re  Johannesburg  Hotel  Co.  ([1891]  1  Ch. 

119;  60  L.  J.  Ch.  391;  39  W.  E.  260;  64  L.  T. 

61 ;  2  Meg.  409)  approved. 

North  Sydney  Investment  and  Tramway  Com- 

[PANY    V.    HiGGiNS,     [1899]     A.     C.    263;    68 

L.  J.  P.  C.  42;  47  W.  E.  481;  80  L.  T.  303; 

15  T.  L.  E.  232;  6  Manson,  321— P.  C. 

22.  Agreement  on  Behalf  of  a  Company 
Intended  to  be  Formed— Adoption  of  Agree- 
ment by  Company  when  Formed— Privity  of 
Contract— Liabilities  Attaching  to  Patent  or 
Licence  to  Use  Patent— Right  of  Action  by 
Grantors  of  Licence— Profits  Available  for 
Dividend.]— By  an  agreement  of  3rd  March, 
1897,  the  plaintiff  company  agreed  to  grant 
to  T.  C.  P.  an  exclusive  licence  to  use  some 
patents  belonging  to  them,  the  terms  of 
which  were  set  out  in  the  schedule,  and  he, 
on  the  other  hand,  entered  into  certain  con- 
tracts with  them.  On  the  face  of  the  agree- 
ment, T.  C.  P.  was  not  buying  for  his  own 
benefit,  or  agreeing  to  take  the  licence  for 
his  own  benefit,  but  was  intending  to  do  it 
on  behalf  of  a  company  intended  to  be 
formed.  The  consideration  was  to  be  pro- 
vided by  the  company— viz.,  the  company 
should  pay  to  the  plaintiff  company  in  each 
year  out  of  their  remaining  profits  available 
for  dividend  a  sum  equal  to  8  per  cent,  upon 
a  fixed  capital  of  ^6150,000,  and  a  further  sum 
equal  to  one-half  of  the  balance  (if  any)  of 
net  profits  of  the  company  available  for  divi- 
dend in  each  year.  T.  C.  P.  then  entered 
into  an  agreement  with  E.  P.,  the  represen- 
tative of  the  defendant  company,  then  near 
incorporation.  A  few  weeks  later  the  then 
incorporated  company  adopted  the  agree- 
ment. The  licence,  though  used  to  some 
extent  by  the  defendants,  was  never  actually 
assigned  to  them  by  T.  C.  P.  In  issuing  a 
balance-sheet  showing  profits,  the  defendants 
carried  to  the  reserve  fund  a  certain  sum. 
and  another  sum  of  ^£3.000  was  written  off  as 
depreciation  and  towards  the  extinction  of 
the  "cost  of  licences  and  contracts."  The 
plaintiffs  sought  to  enforce  the  provisions  of 
the  agreement  of  3rd  March,  1897,  against 
the  defendant  company. 
1     Held— that   there  was  no  direct  contract 
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between  the  plaintiffs  and  the  defendants 
which  would  enable  the  former  to  sue  the 
latter ;  that  there  was  no  privity  of  contract ; 
that  the  fact  that  the  defendants  were  equit- 
able assignees  by  contract  with  T.  C.  P.  did 
not  of  itself  give  the  plaintiffs  any  special 
right  to  sue  the  defendants. 

6'o.r  V.  Bishop  ((1857)  8  D.  M.  &  G.  815; 
2r.  L.  J.  Ch.  389;  3  Jur.  (n.s.)  499;  5  W.  E. 
437— Knight  Bruce,  L.J.)  followed. 

Wedcrman  v.  Societe  Generale  d'Electri- 
cite  ((1881)  19  Ch.  D.  246;  30  W.  R.  33;  45 
L.  T.  514— C.  A.)  explained  and  distinguished. 

Held,  by  Eomer,  L. J.— that  the  defendant 
company  were  justified  in  writing  off  ^£3,000 
in  respect  of  depreciation  in  the  value  of 
licences,  &c. 

Decision  of  Kekewich,  J.  ([1901]  1  Ch.  196; 
70  L.  J.  Ch.  128;  49  W.  R.  265;  83  L.  T.  667; 
17  T.  L.  E.  117),  affirmed. 

B4G0T  Pneumatic  Tyee  Co.   v.  Clipper  Pnec- 

[matic    Tyre    Co..     [1902]     1    Ch.     146;     71 

L.  J.  Ch.  158;    50  W.  E.  177;  85  L.  T.  652; 

18  T.  L.  R.  161;  19  E.  P.  C.  69;  9  Manson,  56 

-C.  A. 

23.  Company  unable  to  Ratify  or  Adopt.]— 
A  company  cannot  by  ratification  or  adoption 
obtain  the  benefit  of  a  contract  purporting 
to  have  been  made  on  its  behalf  before  its 
incorporation. 

In  such  a  case  it  is  necessary  to  prove  that 
the  company  after  its  incorporation  itself 
entered  into  a  new  contract  upon  the  terms 
of  the  old  one. 

Kelner  v.  Baxter  ((1866)  L.  E.  2  C.  P.  174; 
36  L.  J.  C.  P.  94;  15  W.  E.  278;  15  L.  T.  313) 
approved. 

Natal    Land    and    Colonisation    Co.,    Ld.    v. 
[Pauline  Colliery  and  Development   Syndi- 
cate, Ld.,  [1904]  A.  C.  120;  73  L.    J.    P.    C. 
22 ;  89  L.  T.  678 ;  11  Manson,  29-P.  C. 

24.  Company  having  Benefit  of  Contract — 
Liability— Companies  Act,  1802  (25  &  26  Vict, 
c.  89),  s.  17.] — Where  services  are  rendered  on 
behalf  of  a  company  about  to  be  formed,  the 
mere  fact  that  the  company  when  formed 
takes  the  benefit  of  those  services  will  not 
make  it  liable  at  law  or  equity  to  pay  for 
those  services. 

By  the  articles  of  association  of  a  company 
the  directors  might  pay  all  such  expenses  of 
and  preliminary  and  incidental  to  the  forma- 
tion, establishment  and  registration  of  the 
company  as  they  might  think  fit.  Certain 
persons  who  afterwards  became  directors  of 
the  company  instructed  solicitors  in  relation 
to  the  formation  and  registration  of  the  com- 
pany, and  the  solicitors  did  the  necessary 
work  and  paid  the  necessary  fees  on  registra- 
tion. The  company  did  not  pass  any  resolu- 
tion for  the  payment  of  the  solicitors. 
Buckley,  .1.,  having  held  that  the  company 
was  by  virtue  of  sect.  17  of  the  Companies 
Act,  1802,  liable  to  the  solicitors  for  the 
amount  of  the  fees  paid  on  registration,  but 
not  for  the  other  costs,  though  it  had  had  the 


benefit  of  the  work  done ;  upon  appeal  against 
the  latter  part  of  the  judgment  only  :  — 

Held— that  the  judgment  on  that  point  was 
right. 

In  re  Hereford  and  South  Wales  Wagon 
and  Engineering  Co.  ([1877]  2  Ch.  D.  621; 
45  L.  J.  Ch.  461;  24  W.  E.  953;  35  L.  T.  40- 
C.  A.)  explained. 

In  be  The  English  and  Colonial  Produce  Co., 

[Ld.,  [1906]  2  Ch.  435;  75  L.  J.  Ch.  831;  95 

L.  T.  85,  580;  22  T.  L.  R.  669;  13  Manson, 

337-C.  A. 

(b)  Provisional  Contracts. 

25.  Contract  made  before  date  of  Right  to 
Commence  Business— Company  never  Entitled 
to  Commence  Business— Companies  Act,  1900 
(63  &  64  Vict.  c.  48),  s.  6,  sub-ss.  1,  3.]— By 
sect.  6,  sub-s.  1,  of  the  Companies  Act,  1900,"A 
company  shall  not  commence  any  business  " 
unless  certain  conditions  are  fulfilled ;  and  by 
sub-sect.  3,  "  any  contract  made  by  a  com- 
pany before  the  date  at  which  it  is  entitled  to 
commence  business  shall  be  provisional  only 
and  shall  not  be  binding  on  the  company 
until  that  date,  and  on  that  date  it  shall 
become  binding." 

The  claimant,  at  the  request  of  the 
directors,  bought  furniture  for  the  purposes 
of  furnishing  offices  on  behalf  of  a  company 
which  was  registered,  but  which  had  not 
fulfilled  the  conditions  necessary  to  entitle 
it  to  commence  business.  The  company  sub- 
sequently went  into  liquidation,  never  having 
been  entitled  to  commence  business. 

Held— that  the  contract  was  not  binding  on 
the  company,  and  that  the  claimant  was  not 
entitled  to  recover  from  the  company  the 
sums  paid  for  the  furniture. 

Such  a  "  provisional "  contract,  whether 
preliminary  or  final  or  made  in  the  course  of 
carrying  on  the  company's  business,  cannot 
bind  the  company  if  it  never  becomes  entitled 
to  commence  business. 
In  re  The  "  Otto  "  Electrical  Manufacturing 

[Co..  Ld.  [1906]  2  Ch.  390;  75  L.  J.  Ch.  682; 

54  W.  R.  601;  95  L.  T.  141;  22  T.  L.  R.  678; 
13  Manson,  301— Buckley,  J. 

(c)  Ultra  Vires. 

26.  Amalgamation  Agreement.']— A  com- 
pany formed  to  build  a  pier  on  the  Thames, 
take  tolls,  and  divide  the  profits,  built  its 
pier.  It  subsequently  entered  into  an 
agreement  with  a  society  owning  a  floating 
pier  at  the  same  place  whereby  the  society 
agreed  to  abandon  its  pier  and  accept  as  com- 
pensation a  fixed  proportion  of  the  net 
profits  of  the  company's  pier. 

Held— that    the    agreement    was    in    the 
nature  of  an  amalgamation  agreement,  and 
was  unauthorised  by  the  company's  Act  of 
Parliament  and  ultra  vires. 
Greenwich  Pier  Co.  v.  Thames  Conservators 

[and    Others,     (1905)    21    T.    L.    E.    669- 
Buckley,  J. 
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27.  Directors—Breach  of  Trust— Parties  to 
Sue  — Laches  — Statute  of  Limitations  — 
Trustee  Act,  1888  (51  &  52  Vict.  c.  59),  s.  8- 
Manchester,  Sheffield,  and  Lincobi  {Various 
Powers)  Act,  1891  (54  &  55  Vict.  e.  cxiv.), 
ss.  45,  47.]— In  July,  1890,  the  plaintiffs  con- 
tracted with  the  Railways  and  General  Com- 
pany, Ld.,  for  the  sale  of  certain  stock 
in  the  Wrexham,  Mold,  and  Connah's  Quay 
Eailway.  The  real  purchaser,  however,  was 
the  Manchester,  Sheffield,  and  Lincoln  Eail- 
way, and  the  money  was  paid  by  that  com- 
pany in  two  sums,  the  larger  on  the 
5th  August  and  the  smaller  on  the  10th  Octo- 
ber, 1890.  These  payments  were  then  ultra 
vires.  But  by  their  Act  of  1891  they  were 
authorised  to  subscribe  towards  the  under- 
taking of  the  Wrexham  Company,  and  to 
hold  shares  therein,  and  a  resolution  autho- 
rising the  Manchester  Company  to  so  sub- 
scribe was  agreed  to  the  day  after  the  Act 
passed.  The  books  of  the  Manchester  Com- 
pany did  not  accurately  represent  the  facts. 
The  writ  was  issued  on  the  6th  August,  1896, 
claiming  against  three  of  the  directors  re- 
payment to  the  company  of  these  sums. 

Held  (1)— that  the  purchase  was  not  a  sub- 
scription within  the  meaning  of  the  Act 
of  1891,  and  was  therefore  ultra  vires;  (2) 
that,  as  to  the  larger  sum,  the  writ  not 
having  been  issued  within  six  years,  and  no 
fraud  being  alleged,  the  Statute  of  Limita- 
tions afforded  a  good  defence;  (3)  that,  as  to 
the  smaller  sum,  the  evidence  showed  that 
the  plaintiffs  had  purchased  shares  to  enable 
them  to  bring  the  action,  and  that  they  were 
aware  of  the  purchase  by  the  Manchester 
Company  before  October,  1890,  and  that, 
under  the  circumstances,  therefore,  the 
action  ought  to  have  been  brought  by  the 
company  and  not  by  the  plaintiffs. 

Action  accordingly  dismissed  with  costs. 
Whitwam  v.  Watkin,   (1898)  78  L.  T.  188;  14 
[T.  L.  R.  288-Stirling,  J. 

29.  Consent  Judgment— Lien.}  —  A  judg- 
ment against  a  company  obtained  by  con- 
sent, upon  a  contract  which  was  ultra  vires, 
has  no  more  validity  than  the  contract  upon 
which  it  is  founded,  but  is  impeachable  to 
the  same  extent  as  the  contract. 

In    such   a   case   the   contract     cannot    be 
maintained    as    to    matters    admitted    to    be 
lawful    while    matters    ultra    vires    are    dis- 
allowed, but  it  must  be  wholly  set  aside. 
Great     North-West     Central     Railway     v. 

[Charlebois,  [1899]  A.  C.  114;  68  L.  J.  P.  C. 
25;  79  L.  T.  35-P.  C. 


IX.  DEBENTURES. 

(a)  General. 
And  sre  r.ANKF.RS  AND  BANKING,  32— 34  ; 

P-ANKuri'TCY,    18t) ;  Bills  of    Ex- 

CII    NUK,  32. 


30.  Alteration  of  Rights  of  Debenture 
Holders— Voting— Sum  "secured  by"  De- 
bentures—" Face  Value  "-Debentures  Issued 
as  Security  for  Debt— Power  to  Issue  Debe^i- 
tures  in  place  of  those  Paid  Off— Alteration 
in  Trust  Deed.l—A  company  issued  deben- 
tures which  were  to  rank  pari  passu  with 
each  other,  and  which  were  secured  by  a 
trust  deed.  By  the  deed  the  registered 
holders  of  the  debentures  were  entitled  to 
vote  at  any  meeting  of  debenture-holders,  and 
each  voter  at  a  poll  was  entitled  to  one  vote 
in  respect  of  every  principal  sum  of  .£10 
secured  by  his  debentures.  The  deed  also 
gave  power  to  a  meeting,  by  extraordinary 
resolution,  to  modify  the  rights  of  debenture- 
holders  and  the  provisions  of  the  deed;  and 
extraordinary  resolution  was  defined  as 
meaning  a  resolution  passed  by  a  majority 
consisting  of  holders  of  not  less  than  three- 
fourths  in  value  of  the  debentures  repre- 
sented at  the  meeting.  At  a  meeting  of  de- 
benture-holders called  for  the  purpose  of 
modifying  the  trust  deed  so  as  to  enable 
the  directors  {inter  alia)  to  reissue  paid  ofi 
debentures,  a  bank,  to  whom  the  company 
had  issued  debentures  for  ^55,000  as  security 
for  an  overdraft  of  ,£25,000,  voted  in  respect 
of  the  face  value  of  their  debentures. 

Held— that  the  bank  were  entitled  to  do  so 
under  the  provisions  of  the  trust  deed;  and 
that  the  trust  deed  might  be  modified  so 
as  to  empower  the  company  to  issue  deben- 
tures in  the  place  of  those  paid  off  in  such  a 
way  as  to  make  them  rank  pari  passu  with 
the  outstanding  debentures. 

Decision  of  Parker,  J.  (23  T.  L.  E.  407), 
affirmed. 

In  re  The  Kent  Collieries,  Ld.  ;  Day  v.  The 
[Co.,   (1907)  23  T.  L.  E.  559-C.  A. 

31.  Charge  on  Present  and  Future  "Pro- 
perty" of  the  Companij— Uncalled  Capital- 
Companies  Act,  1862  (25  &  26  Vict.  c.  89),  ss. 
38,  75.]— A  company  created  and  issued  de- 
bentures which  charged  with  the  payment  of 
principal  and  interest  "the  undertaking  of 
the  said  company  and  all  the  property  to 
which  it  now  is  or  shall  at  any  time  here- 
after become  entitled,  and  all  the  estate, 
right,  title,  and  interest  of  the^  company  in, 
to,  and  upon  the  said  premises." 

Held— that  the  uncalled  capital  of  the 
company  was  not  included  in  the  charge 
under  the  word  "property." 

Be  The  Streatham  and  General  Estates 
Company,  Ld.  ((1897)  1  Ch.  15;  75  L.  T.  E. 
574),  approved. 

Decision  of  Stirling,  J.,  affirmed. 
Ee  Eussian  Spratt's,  Ld.  ;  Johnson  r.  Eussian 

[Spratt's,  Ld.,  [1898]  2  Ch.  149;  67  L.  J.  Ch. 
381;  78  L.  T.  480;  46  W.  R.  514-C.  A. 

32.  Charge  on  Property  in  Foreign  Country 
-Ueeeiver'-Freneh  Debt-LoenlHy  of  Debt 
—  Enforcing  French  lUghis  —  Interference 
with  Receiver's  Possession-Contempt  of 
ToHrf.]— According    to    English    law,    dcbeu- 

1  ture-holders  had  by  contract  with  a  company 
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a  charge  npon  all  the  assets  of  the  company, 

including  a  French  debt. 

Held— that  (1)  the  existence  of  the  charge 
did  not  entitle  the  debenture-holders  to  pre- 
vent the  claimants,  who  were  unsecured 
creditors  and  not  debenture-holders,  from 
asserting  and  enforcing  the  rights  that  were 
given  to  them  by  French  law  against  the 
French  debt,  and  there  was  no  equity  in 
favour  of  the  debenture-holders  as  against 
the  claimants. 

Liverpool  Marine  Credit  Co.  v.  Hunter 
((1868)  L.  R.  3  Ch.  479;  37  L.  J.  Ch.  386;  16 
W.  R.  1090;  18  L.  T.  N.  S.  749)  followed. 

(2)  The  debenture-holders  having,  accord- 
ing to  English  law,  a  good  assignment  of  the 
French  debt,  but  having  according  to  French 
law  no  such  assignment,  and  the  claimants 
having,  according  to  French  law,  a  good 
inchoate  charge  or  assignment,  the  claimants 
had  a  better  title  than  the  debenture-holders, 
because  a  debt  has  a  locality  or  quasi- 
locality  and  an  assignment  of  it  giving  a 
good  title  thereto  according  to  the  lex  situs 
of  the  debt  is  valid. 

(3)  A  receiver  is  not  put  in  possession  of 
foreign  property  by  the  mere  order  of  the 
Court.  Something  else  has  to  be  done,  and 
until  that  has  been  done  in  accordance  with 
the  foreign  law  any  person,  not  a  party  to 
the  suit,  who  takes  proceedings  in  the  foreign 
country  is  not  guilty  of  a  contempt  either 
on  the  ground  of  interfering  with  the  re- 
ceiver's possession  or  otherwise.  For  this 
purpose  no  distinction  can  be  drawn  between 
a  foreigner  and  a  British  subject. 

In  re  Maudslay,  Sons  and  Field;  Maudslay  v. 

[Maudslay,  Sons  and  Field,  [1900]  1  Ch.  602; 

69  L.  J.  Ch.  347;  48  W.  R.  568;  82  L.  T.  378; 

16  T.  L.  R.  228-Cozens-Hardy,  J. 

33.  Company  Purchasing  its  Own  Deben- 
tures—Subsequent Transfer  to  Purchaser  for 
Value.^—A  company  issued  the  whole  of  a 
series  of  debentures,  authorised  by  its 
articles  and  memorandum  as  a  first  charge 
pari  passu  on  its  assets.  Subsequently  it 
purchased  sixteen  of  these  in  the  market  and 
took  transfers  to  itself.  Its  name  was  in- 
serted in  the  register  as  the  owner  of  these 
debentures.  At  a  later  date  it  transferred 
these  debentures  to  various  purchasers. 

Held— that  the  result  of  the  transfer  to  the 
company  was  that  the  debt  was  extinguished 
and  the  security  ceased  to  exist.  The  trans- 
ferees had,  therefore,  acquired  nothing  by 
the  transfers  to  them,  and  were  not  entitled 
to  demand  new  debentures  ranking  pari 
passu  with  the  original  series. 
Re  Routledge  &  Sons,  Ld.  ;  Hummel  v.  The  Co., 

[1904]  2  Ch.  474;  73  L.  J.  Ch.  843;  53  W.  R. 

44;  91  L.  T.  288;  11  Manson,  404-Buckley,  J. 

M.  Compromise  or  Arrangement—Scheme 
—Debenture-holders— Acceptance  of  Fully- 
paid  Shares  for  Debentures— Joint  Stock 
Arrangement  Act,  1870  (33  &  34  Vict    c    104) 


s.  2.] — By  a  trust  deed  to  secure  debenture 
stock  in  a  company  the  stock  holders  had 
power  to  sanction  any  compromise  or 
arrangement  proposed  to  be  made  between 
the  company  and  the  stock  holders  provided 
it  was  one  which  the  Court  would  have 
jurisdiction  to  sanction  under  the  Joint 
Stock  Companies  Arrangement  Act,  1870,  if 
the  company  were  being  wound  up  and  the 
requisite  majority  agreed  thereto,  and  also 
power  generally  to  sanction  any  modification 
or  compromise  of  the  rights  of  the  stock 
holders  against  the  company  or  its  pro- 
perty. A  scheme  of  reconstruction  pro- 
posed to  make  over  the  undertaking  of  the 
company  to  a  new  company,  and  to  give  <£1 
fully-paid  preference  shares  in  the  new  com- 
pany for  each  ,£1  of  debenture  stock  to  the 
debenture  stock  holders,  with  power  to  the 
new  company  to  create  an  issue  of  deben- 
tures. 

Held— that    the    debenture    stock    holders 
had  power  to  sanction  the  scheme  so  as  to 
bind  dissentient  stock  holders. 
In  re  Labuan   and   Borneo,   Ld.  ;   Peirson   v. 

[Labuan  and  Borneo,  Ld.,  (1902)  18  T.  L.  R. 
216— Joyce,  J. 

35.  Condition  in  Debenture — Money  Be- 
coming Payable  if  Goods  of  Company  Seized 
under  a  Distress  —  What  Amounts  to 
Seizure.'] — A  debenture  issued  by  a  company 
contained  a  condition  that  the  principal 
moneys  should  become  payable  if  any  of  the 
property  of  the  company  should  be  seized 
ixnder  a  distress.  A  bailiff  called  at  10  a.m. 
at  the  company's  shop  with  a  warrant  to 
collect  a  sum  of  .£10  due  for  rent.  The 
secretary  of  the  company  tendered  a  cheque 
for  <£20,  which  was  refused.  The  secretary 
then  said  that  he  would  go  and  pay  some 
rates  and  thus  obtain  change.  While  he  was 
gone  the  bailiff  and  his  man  remained  in 
the  shop.  The  secretary  returned  in  a  few 
minutes,  saying  that  the  collector  would  not 
take  the  cheque,  and  he  left  again  to  get  it 
cashed  at  the  bank.  During  his  absence  the 
bailiff  went  home,  leaving  his  man  in  the 
shop.  The  bailiff  returned  at  2  p.m.,  and 
was  paid  the  <£10.  He  did  not  ask  for  any 
expenses. 

Held — that  there  had  been  no  seizure 
under  a  distress,  and  therefore  the  prin- 
cipal moneys  secured  by  the  debentures  had 
not  become  due. 

The  Central  Printing  Works,  Ld.  v.  Walker 

[and   Nicholson,    (1907)   24   T.   L.   R.   88— 

Eady,  J. 

36.  Covenant  to  Pay— Condition  Precedent 
— Notice  of  Trustees.'] — Debentures  were 
issued  subject  to  a  condition  that:  "The 
holder  thereof  shall  not  commence  any  action 
or  take  any  proceedings  to  enforce  the 
security  hereby  created,  or  to  procure  the 
appointment  of  a  receiver,  or  to  procure  a 
sale  to  be  ordered  of  the  property  subject 
thereto  or  for  foreclosure,  unless"  he  had 
served  a  notice  upon  the  trustees  requiring 
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them  to  do  certain  acts,  which  they  had  neg- 
lected to  comply  with  for  six  months.  Action 
was  brought  on  the  covenant  to  pay  the 
principal  and  interest. 

Held — That,  as  no  notice  had  been  given  to 
the  trustees,  the  condition  precedent  had  not 
been  complied  with,  and  the  action  was 
premature. 

EoGERS  &  Co.  V.  British  and  Colonial  Colliery 

[Supply  Association,  (1899)  68  L.  J.  Q.  B.  14 ; 

79  L.  T.  494;  6  Manson,  305— Bruce,  J. 

37.  Debentures  Banking  pari  passu— FidM- 
ciory  Poirei — Power  to  Appoint  Reeeiver.] — 
A  power  to  appoint  a  receiver  conferred  on 
debenture-holders  by  the  debentures  issued 
by  a  company,  and  declared  to  be  entitled  to 
rank  pari  passu,  is  a  fiduciary  power  which 
must  be  exercised  bond  fide  for  the  common 
benefit  and  protection  of  all  the  debenture- 
holders;  and  if  it  is  shown  to  have  been 
exercised  otherAvise  than  in  their  interests, 
the  jurisdiction  of  the  Court  to  appoint  as 
receiver  its  own  officer  is  not  ousted,  and  it 
can  interfere  in  order  to  carry  out  the 
bargain  with  the  debenture-holders. 

Ee  Maskelyne  British  Typewriter,  Ld.  ;  Stuart 

[u.   Maskelyne    British  Typewriter,    [1898] 

1  Ch.  133;  67  L.  J.  Ch.  125;  77  L.  T.  579; 

14  T.  L.  R.  108;  46  W.  E.  294-C.  A. 

38.  Deposit  by  registered  Holder  with 
Bank—Right  of  Set-off  by  Company  against 
registered  Holder— Equities  disregarded.^- 
The  registered  holder  of  debentures  issued  by 
a  limited  company  deposited  them  with  a 
bank  to  secure  advances,  but  no  transfer  was 
executed,  nor  any  notice  of  the  deposit  given 
to  the  company.  At  the  date  of  the  deposit 
and  of  the  winding-up  the  registered  holder 
was  indebted  to  the  company  in  a  larger  sum 
than  the  amount  of  the  debentures,  and  was 
also  indebted  to  the  bank  in  a  less  sum  for 
advances.  The  conditions  of  the  debentures 
provided  that  the  registered  holder  would 
be  regarded  as  exclusively  entitled  to  the 
benefit  of  the  debentures,  and  that  all  per- 
sons might  act  accordingly ;  that  the  company 
should  not  be  bound  to  enter  in  the  register 
notice  of  any  trust,  or  to  recognise  the  right 
of  any  other  person,  save  as  therein  pro- 
vided; that  the  money  secured  by  the  deben- 
tures would  be  paid  without  regard  to  any 
equities  between  the  company  and  the 
original  or  any  intermediate  holder  thereof, 
and  the  receipt  of  a  registered  holder  for 
such  money  should  be  a  good  discharge  to  the 
company. 

Held— that  the  company  was  entitled  to  set 
off  the  amount  due  to  it  from  the  registered 
holder  as  against  the  amount  of  the  deben- 
tures payable  to  him,  and  that  the  company 
was  not  bound  to  have  regard  to  the  claim  of 
the  bank  as  against  the  registered  holder. 
In  re  Smith  &  Co.,  [1901]  1  Ir.  }l.  73— M.  E. 

39.  Free    from    any    Equities— Assignee    of 
Debentures— Trustee    for    Creditors— Bights 
«.i).— vor,.  I. 


of  Company  in  respect  of  Debt  due  from 
Original  Holder.'] — A  firm  held  debentures  in 
a  company  which  provided  that  the  moneys 
thereby  secured  should  be  paid  without  re- 
gard to  any  equities  between  the  company 
and  the  original  or  anj'  intermediate  holder. 
The  firm  assigned  such  debentures  to  P.  as 
trustee  of  a  creditor's  deed,  and  he  was 
registered  as  the  holder. 

In  a  debenture-holder's  action  it  appeared 
that  the  firm  owed  to  the  company  a  debt  of 
£l,QQ6,  and  that  the  debentures  comprised 
such  debt,  but  P.  claimed  to  share  equally 
with  the  other  debenture-holders  in  the 
assets  already  realised  without  first  bringing 
into  account  the  J£1,0GG  due  to  the  assets 
from  his  transferors,  the  firm. 

Held— that  P.  Avas  in  no  better  position 
than  his  transferors,  being  simply  an 
assignee  in  trust  for  creditors,  and  not  a 
purchaser  for  value;  and  that  the  condi- 
tions of  the  debentures  did  not  prevent  the 
company  or  other  debenture-holders  from 
requiring  him  to  bring  into  account  the 
,£1,666  before  sharing  in  the  distribution. 

In    re    Gay    &    Co.    ([1900]    2    Ch.    149;    69 
L.  J.  Ch.  481;  48  W.  E.  425;  83  L.  T.  309- 
Stirling,  J.,  No.  68  infra)  distinguished. 
In  re  Brown  and  Gregory,  Ld.;  Shepheard  v. 

[The  Co.,  and  Andrews  v.  The  Co.,  [1904] 

1  Ch.  627;  73  L.  J.  Ch.  430;  52  W.  E.  412; 
11  Manson,  218— Byrne,  J. 

On    appeal  :      Appeal    dismissed    on    fresh 

evidence,  [1904]  2  Ch.  448;  73  L.  J.  Ch.  770— 

11  Manson,  402— C.  A. 


40.  Free  from  any  Equities— Registered 
Holdei — Transferee  for  Value— Equities  of 
Company  against  Transferor— Transfer  not 
Bcgistered— Bights  of  Transferee.]— B.  ob- 
tained from  a  company  by  misrepresentation 
certain  debentures,  for  Avhich  he  in  fact 
paid  nothing  :  by  them  the  company  coven- 
anted to  pay  the  principal  moneys  to  B.,  or 
the  registered  holder  for  the  time  being, 
subject  to  the  endorsed  conditions.  One 
condition  A\as  to  the  effect  that  the  money 
should  be  paid  Avithout  regard  to  any  equi- 
ties betAveen  the  company  and  the  original 
or  any  intermediate  holder. 

The  company  passed  a  AA'inding-up  resolu- 
tion, Avhereby  the  moneys  secured  became  at 
once  payable :  B.  then  transferred  the  de- 
bentures for  value  to  C.  avIio  had  no  notice 
of  any  defect  in  B.'s  title. 

C.  gave  notice  of  the  transfer  to  the  liqui- 
dator, but  made  no  denmnd  to  have  it 
registered.  Subsequently  the  defect  in  B.'s 
title  Avas  discovered. 

Held— that  the  condition  above  referred  to 
did  not  apply  before  the  transfer  had  been 
registered,  and  that  C.  Avas  not  entitled  to 
the  benefit  of  the  debentures. 

In  re  Coy  ,(■  Co.   ([1900]  2  Ch.   149.   No.  f.8, 
infra)  distinguished. 
In    re    Palmer's    Decoration    and    riKNisniNo 

[Co.,  r-D.,  [19(14]  2  Ch.  743:  73  T,.  .1.  Ch.  828; 
53  W.  ]{.  142;  91  L.  T.  r72-Buckiev,  J. 
13 
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41.  Interest  out  of  Capital— Tramway- 
Cost  of  Conversion  of  Electric  Traction- 
Issue  of  Debentures — Interest  on.^ — A  tram- 
way company  entered  into  an  agreement  with 
a  similar  company  for  the  conversion  of  the 
two  tramway  systems  into  a  tramway  system 
worked  by  electric  traction,  and  for  that 
purpose  each  company  was  to  issue  a  cer- 
tain amount  of  debenture  stock  and  with 
the  proceeds  to  effect  the  conversion.  The 
agreement  did  not  specify  whether  the  in- 
terest on  the  debenture  stock  should  be 
charged  to  capital  account  during  the  con- 
version or  paid  out  of  revenue.  The  direc- 
tors proposed  to  charge  against  each  mile  of 
tramway  converted  the  cost  of  its  conver- 
sion, and  to  treat  the  interest  upon  that  cost 
as  part  of  the  cost  of  conversion  until  that 
particular  section  was  completed,  and  there- 
after to  charge  it  to  revenue. 

Held— that  the  cost  of  conversion  per  mile 
plus   the  interest  on   that  cost  during  con- 
struction  was   the   total   cost   of   conversion 
per   mile,   and   that    the    company    was    at 
liberty  to  charge  that  total  cost  to  capital. 
Hinds  v.  The  Bdenos  Ayres  Grand  National 
[Tramways  Co.,  Ld.,   [1906]  2  Ch.  654;     23 
T.  L.  E.  6;  76  L.  J.  Ch.  17;  95  L.  T.  780;  13 
Manson.  411— Warrington,  J. 

42.  Irredeemable  Debentures— Power  to 
Issue  —  Winding-up— Repayment.]— A  com- 
pany, which  was  incorporated  under  the 
Companies  Acts,  1862  to  1880,  for  the  con- 
struction and  working  of  a  railway  abroad 
under  a  concession  for  a  term  of  years  from 
a  foreign  Government,  had  power,  by  its 
memorandum  of  association,  to  "  borrow 
money  by  the  issue  of  any  mortgages,  de- 
bentures, debenture  stock,  bonds,  or  obliga- 
tions of  the  company."  By  clause  17  of  the 
articles  of  association  "  the  board "  might 
"create  and  issue"  debenture  stock,  bonds, 
or  debentures  which  should  be  redeemable  or 
irredeemable  as  the  board  should  determine. 
The  board  passed  resolutions  purporting  to 
create  irredeemable  debenture  stock,  giving 
neither  party  the  right  to  have  any  stock 
paid  off.  The  company  subsequently  went 
into  voluntary  liquidation  for  the  purpose  of 
selling  its  undertaking,  and  a  scheme  of  ar- 
rangement was  sanctioned  by  the  Court, 
which,  however,  did  not  affect  the  rights  of 
creditors.  A  debenture-holder  claimed  the 
amount  of  his  stock  at  par,  and  a  further 
sum  as  a  condition  of  the  redemption  of  the 
stock. 

..  HELD-that  the  company  had  only  power  to 
borrow  "  money,  which  necessarily  implied 
repayment,  and  that,  therefore,  they  had  no 
power  to  raise  money  by  issuing  irredeemable 
debenture  stock;  that  clause  17  of  the  arti- 
cles ot  association  did  not  extend  the  powers 
in  the  memorandum  as  it  only  defined  the 
persons  who  might,  and  the  manner  in  which 
they  might  exercise  the  power;  and  that, 
therefore  the  debenture-holder  was  only  en- 
titled to  be  paid  the  par  value  of  his  stock. 


In  re  Southern  Brazilian  Rio  Grande  Do  Scl 

[Ky.  Co.,  Ld.,  [1905]  2  Ch.  78;  74  L.  J.  Ch. 

392;  53  W.  E.  489;  92  L.  T.  598;  21  T.  L.  R. 

451 ;  12  Manson,  323— Buckley,  J, 

4S.  "  Issue"— Agreement  to  Issue  Deben- 
tures as  Security  for  Loan.}— A.  company  by 
trust  deed  assigned  their  assets  to  trustees 
to  secure  a  series  of  500  debentures  of  ^100 
each,  of  Avhich  360  were  issued.  The  trust 
deed  gave  a  form  of  debenture  in  which  it 
was  specified  that  each  debenture  of  the 
series  was  to  be  under  seal  and  to  be  issued 
to  a  person  to  be  specified  therein  as  a 
creditor  for  <£100,  and  the  names  and  ad- 
dresses of  the  registered  holders  were  to  be 
kept  by  the  company.  The  directors  of  the 
company  passed  a  resolution  for  borrowing 
,£2,000  on  the  security  of  twenty  further  de- 
bentures of  the  series,  and  that  number 
were  accordingly  signed  and  sealed  and  were 
deposited  with  the  company's  bank  as  secu- 
rity for  a  loan.  Neither  the  name  of  any 
holder  nor  any  date  was  inserted  in  the 
debentures,  nor  were  the  debentures  regis- 
tered in  the  name  of  the  bank.  The  loan 
having  been  paid  off,  the  debentures  were 
returned  to  the  company,  who  subsequently 
issued  them  to  other  persons  without  reseal- 
ing  them.  The  company  had  no  power  to  re- 
issue debentures  which  had  been  paid  off. 

Held— that  there  had  been  a  contract  to 
issue  the  debentures  to  the  bank  as  security 
for  money  actually  advanced,  which  in 
equity  amounted  to  an  "  issue "  of  them, 
and  that  therefore  the  company  had  no 
power  to  re-issue  any  of  those  debentures. 

Be  Tasker,  Hoare  v.  Tasker  ([1905]  2  Ch. 
587;  74  L.  J.  Ch.  643;  54  W.  R.  65;  93  L.  T. 
195;   21   T.   L.   R.   736-C.   A.,   No.   79  infra) 
applied. 
In  re  Perth  Electric  Tramways,  Ld.,  Lyons 

[v.  Tramways  Syndicate,  Ld.,   [1906]  2  Ch. 

216;  75  L.  J.  Ch.  534;  54  W.  R.  535;  94  L.  T. 

815;    22    T.    L.    R.    533;    13    Manson,    195— 
Eady,  J. 


44.  Leaseholds  Sub-demised  to  Trustees  of 
Debenture  Trust  Deed— Liability  of  Receiver 
Appointed  in  Debenture-holder's  Action  to 
Pay  Rent  and  Dilapidations  to  Superior 
Landlord— Privity  of  Estate.']— A  company 
being  the  lessees  of  certain  business  pre- 
mises at  a  rent  sub-demised  them  to  trustees 
by  way  of  security  for  the  payment  of  a 
debenture  debt  and  interest.  The  company 
got  into  difficulties  and  passed  a  resolution 
for  a  voluntary  winding-up,  whereupon  the 
trustees  of  the  debenture  trust  deed  duly 
appointed  P.  a  receiver  and  manager  of  all 
the  company's  assets.  P.  was  afterwards  by 
an  order  made  in  a  debenture-holder's 
action  appointed  by  the  Court  receiver  and 
manager,  and  entered  into  possession  of  the 
demised  premises,  and  carried  on  the  com- 
pany's business  there.  P.  under  an  order 
of  the  Court  sold  all  the  company's  stock- 
in-trade  and  effects  that  were  upon  the  pre- 
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niises,  and  by  March  24tli,  1900,  had  cleared 
off  the  whole  of  the  goods.  The  question 
arose  whether  or  not  it  was  right  and  proper 
that  the  receiver  should  be  ordered  to  pay 
the  rent  for  the  period  from  March  25th, 
1900,  down  to  May  7th,  when  the  lease  was 
put  an  end  to,  and  also  to  pay  dilapidations 
out  of  moneys  in  his  hands  to  the  superior 
landlord. 

Held— that  the  receiver  was  appointed  in 
right  of  the  mortgagees,  and  the  mortgaged 
property  involved  no  liability  to  the  supe- 
rior landlord  whatever;  that  the  appoint- 
ment of  the  receiver  did  not  take  away  from 
the  mortgagors  their  primary  liability ;  that 
there  was  nothing  in  the  nature  of  honesty 
and  common  justice  recxuiring  the  Court  to 
interfere;  and  that  the  order  to  pay  ought 
not  to  be  made. 

Decision  of  Stirling,  J.  ((1900)  82  L.  T. 
750),  affirmed. 

Hand  v.  Blow,  [1901]  2  Ch.  721;  70  L.  J.  Ch. 

LG87;  50  W.  R.  5;  85  L.  T.  156;  17  T.  L.  E. 

635;  8  Manson,  156-C.  A. 


45.  Loan  hij  First  Mortgage  Behenture- 
holder  on  Security  of  Promissory  Note,  and 
Undertaking  by  the  Company  at  any  Time 
XL-hen  called  upon  to  Issue  to  him  Deben- 
tures of  Second  Series  for  the  Amount — 
Debenture-holder's  Action,  in  which  he 
Joined  as  Plaintiff,  and  only  Claimed  to  be 
Holder  of  Debenture  of  First  Series— Judg- 
ment—Claim  for  Debentures  of  Second 
Series  for  Amount  of  Loan — Debenture- 
holder  in  equity.]— In  1882  a  director  and 
first  mortgage  debenture-holder  of  a  tram- 
ways company  in  want  of  money  to  pay  off 
debentures  falling  due,  advanced  the  sum  of 
J:W0,  part  of  the  amount  required,  on  the 
security  of  a  promissory  note  for  that  sum, 
bearing  interest  at  5  per  cent.,  and  of  an 
undertaking  by  the  company  at  any  time 
when  called  upon  to  issue  to  him  debentures 
of  a  second  series  then  being  issued  by  the 
company,  and  forming  a  second  charge  on 
its  property,  to  the  amount  of  the  loan;  and 
in  1884  he  advanced  to  the  company  the 
further  sum  of  ^£100  on  similar  security.  He 
then  joined  as  plaintiff  in  a  debenture- 
holder's  action  against  the  company,  in 
which  he  claimed  to  be  hoUler  of  one  deben- 
ture of  the  first  series,  but  did  not  make  any 
other  claim,  and  obtained  judgment  against 
the  company  in  January,  1895.  In  1896  he 
carried  in  a  claim  in  the  action  for  the 
issue  to  him  of  debentures  of  the  second 
series  to  the  amount  of  tlie  sums  advanced 
by  him  in  accordance  with  the  undertakings 
of  the  company  wlien  tlie  advances  wore 
made;  but  the  chief  clerk  disallowed  his 
claim.  Ho  had  received  interest  on  his  pro- 
missory notes  down  to  tlie  date  of  the  judg- 
ment in  the  debenture-holder's  action.  The 
debentures  of  the  second  series  had  not  all 
been  issued.  The  company's  assets  wore 
sufficient  only  fur  payment  uf  the  debentures 


of  the  first  series  in  full  and  of  the  second 
series  in  part,  but  no  other  claims.  •  On  a 
summons  to  vary  the  chief  clerk's  certifi- 
cate : 

Held— that,  on  the  authority  of  the 
decision  in  Re  Queensland  Land  and  Coal 
Company,  Limited;  Davis  v.  Martin  ('.1 
L.  T.  Kep.  48;  (1894)  3  Ch.  181),  he  was  en- 
titled in  equity  to  rank  as  holder  of  deben- 
tures of  the  second  series  for  the  amount  of 
the  sums  advanced  by  him,  and  that  his 
claim  must  be  allowed. 

Pegge   v.    Neath   Tramways   Co.,   Ld.,    [1898J 

[1  Ch.  183;  67  L.  J.  Ch.  17;  77  L.  T.  55(i; 

14  T.  L.  R.  62;  46  W.  E.  243— North,  J. 

46.  Paying  off— Conditions— Notice  by  Ad- 
vertisement—Time for— General  Notice  to 
Pay  off  Part  of  Issue— Sufficiency.}— A  com- 
pany had  issued  debentures  for  JEIOO.OOO, 
which  were  repayable  on  July  1st,  1903,  or 
on  such  earlier  day  as  might  be  notified  by 
the  company  by  advertisement  in  accordance 
with  the  conditions  indorsed  on  the  deben- 
tures. 

The  conditions  provided  that  two  mji.ths 
after  such  advertisement  had  been  given  tlie 
principal  moneys  secured  by  the  debentures 
should  become  payable,  and  that  the  com- 
pany should  have  the  option  of  paying  either 
in  cash,  or  in  other  debentures. 

On  April  28th,  1903,  the  company  adver- 
tised their  intention  of  paying  off  such  of  the 
debentures  "  forming  part  of  the  issue  of 
.£50,000  falling  due  on  the  1st  July"  as  had 
not  previously  been  redeemed,  and  their  in- 
tention of  issuing  in  exchange  therefor  new 
debentures  on  1st  July. 

Held— that  the  debenture-holders  were  not 
bound  to  accept  such  new  debentures,  for  (1) 
the  notice  did  not  correctly  specify  their  de- 
bentures, which  formed  part  of  an  issue  of 
iJlOO.OOO,  not  .£50,000;  and  (2)  their  deben- 
tures became  due  and  payable  on  June  28th, 
at  the  expiration  of  the  two  months,  and  th3 
company  did  not  intend  to  issue  substituted 
debentures  on  that  date. 

First  National  Bank  of  Chicago  v.  Orinoco 

[Shipi'Ino,  &c.,  Co.,   (1905)  21  T.  L.  R.  39- 

Farwell,  J. 

47.  Properties-Sinking  Fund— Construc- 
tion.']—The  term  "  sinking  fund "  does  not 
necessarily  imply  accumulation. 

The  C.  company  in  1889  issued  a  prospectus 
inviting  subscriptions  for  1,200  6  per  cent, 
debenture  bonds  of  .£100  each,  therein  de- 
scribed as  "  redeemable  within  seventei  i 
years  by  half-yearly  drawings  on  the  l^t 
January  and  1st  July  in  each  year,  at  .£lltl 
per  bond,  by  the  apijlication  of  a  sinking 
fund  of  .£5,000  per  annum."  The  conditions 
u[)on  tlie  bonds  issued  providetl  :  "  A  sink- 
ing fund  for  the  redemption  of  bonds  of  this 
issue  shall  bo  establislunl,  and  to  the  credit 
thereof  tlie  company  shall,  in  each  half-year, 
carry  the  sum  of  X'2JM),  which  shall  be 
applied  in  redeeming  at  a  preniiuiii  of  .£1(1, 
on  the  1st  January  and  the  1st  .luly  in  ea»  h 
year,  so  many  of  the  said  debentures  as  the 
13-2 
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sum  from  time  to  time  standing  to  the  credit 
of  such  sinking  fund  shall  suffice  to  pay  off." 
Until  the  1st  July,  1897,  the  company  in 
each  half-year  carried  to  the  sinking  fund 
account  <£2,500,  and  also  a  sum  equivalent  to 
a  half-year's  interest  on  the  bonds  already 
redeemed.  Afterwards  they  refused  to  carry 
more  than  ^2,500  to  that  account  per  half- 
year.  It  was  shown  that  if  they  pursued 
this  course  the  debentures  would  not  all  be 
redeemed  within  seventeen  years. 

Held,  in  a  debenture-holders'  action  to 
compel' them  to  carry  over  the  interest  as  at 
first— that,  even  if  the  prospectus  could  be 
looked  at  in  construing  the  contract  between 
the  companv  and  the  debenture-holders,  the 
words  "  redeemable  within  seventeen  years  " 
did  not  mean  that  all  would  be  redeemed 
within  that  time,  but  that  the  company 
v/ould  have  an  option  to  redeem  them;  that 
neither  the  prospectus  nor  the  bond  con- 
tained a  contract  to  form  an  accumulating 
sinking  fund,  but  that  the  contract  was  con- 
tained in  the  debenture  bond  only,  and  the 
prospectus  could  not  be  looked  at  to  decide 
its  construction. 
Morrison    v.    Chicago    and    North-Western 

[Granaries   Co.,   Ld.,    [1898]   1   Ch.   263;   67 
L.  J.  Ch.  109;  77  L.  T.  677— North,  J. 

48.  Realisation— Assets  Insufficient  to  Pay 
in  full— Whether  Payments  made  on  Account 
of  Principal  or  of  Overdue  Interest— Lia- 
bility for  Income  Ta.t;.]— The  debenture  trust 
deed  of  a  company  provided  that,  in  the 
event  of  default  and  subsequent  realisation, 
the  assets  should  be  applied  first  in  payment 
of  arrears  of  interest,  and  secondly  in  pay- 
ment of  the  principal  moneys  secured.  The 
assets,  in  fact,  proved  insufficient  to  pay  the 
whole  of  the  debenture-holders'  claims,  but 
certain  payments  were  from  time  to  time 
made  pursuant  to  orders  of  the  Court. 

Held- that  the  provision  in  the  deed  was 
one  inserted  for  the  benefit  of  the  holders, 
and  could  be  waived  by  them  if  the  company 
did  not  object;  and  that,  therefore,  the 
holders  could  elect  to  treat  all  payments  as 
made  on  account  of  principal,  in  which  case 
they  would  escape  liability  for  income  tax, 
except  where  they  were  bound  as  between 
themselves  and  third  parties  (e.g.,  bene- 
ficiaries) to  apportion  the  salvage  between 
corpus  and  income;  and,  further,  that  the 
orders  made  by  the  Court  from  time  to  time, 
directing  payment  of  dividends  "  on  account 
of  interest  in  arrear,"  were  not  intended  to 
affect  the  rights  of  the  holders. 

Judgment  of  Byrne,  J.  [[1904]  1  Ch.  500;  73 
L.  J.  Ch.  233;  20  T.  L.  R.  25;  90  L.  T.  659;  11 
Manson,  179],  affirmed. 

Smith  v.  Law  Guarantee  &  Trust  Society,  Ld., 

[1904]    2    Ch.    509;    73    L.    J.    Ch.    733;    20 

T.  L.  R.  789;  71  L.  T.  545;  12  Manson,  66 

-C.  A. 

49.  Dc})ciiUires  Issued  for  Loan — Re-issue — 
—Paying     Off     Loan— Keeping     Debentures 


Alive— Power  of  Company.^— A  company 
issued  a  series  of  debentures  for  .£500,000  to 
rank  pari  passu.  iil00,000  of  the  debentures 
were  issued  to  a  firm  of  bankers  as  security 
for  advances  which  were  not  to  exceed 
^150,000.  This  latter  sum  Avas  advanced  to 
the  company.  The  indebtedness  of  the  com- 
pany to  the  bankers  was  subsequently  re- 
duced to  .£85,560,  and  by  an  agreement 
between  the  company  and  the  bankers  the 
latter  then  advanced  to  the  company  a 
further  sum  of  ^£500  upon  the  security  of  the 
debentures,  and  the  ^685,560  was  then  paid  off. 
The  intention  was  to  avoid  the  debentures 
being  freed  from  all  charges  in  favour  of  the 
bankers.  Warrington,  J.,  upon  the  applica- 
tion of  the  other  holders  of  the  debentures 
of  the  same  series,  granted  an  injunction  to 
restrain  the  company  from  issuing  the  deben- 
tures or  charging  them  for  any  sum  in  excess 
of  the  .£500. 

Held,  on  appeal— that  the  debentures  were 
dead  when  the  ^6150, 000  was  paid  off,  and 
could  not  be  re-issued  for  a  further  sum. 

In  re  Taskcr  S  Sons  ([1905]  2  Ch.  587;  74 
L.  J.  Ch.  643;  54  W.  R.  65;  93  L.  T.  195;  21 
T.  L.  R.  736;  12  Manson,  302-C.  A.,  No.  79, 
infra)  followed. 

Semble— the    company    had    no    power    to 
charge  the  debentures  with  the  ^6500. 
The  London  General  Investment  Trust,   Ld. 

[u.  The  Russian  Petroleum  and  Liquid  Fuel 

Co.,  Ld.,  [1907]  2  Ch.  540;  97  L.  T.  564;  23 
T.  L.  R.  746-C.  a. 

(b)  Debenture-holders'  Action. 
Sec  also  Sect.  XXII.  Receivers. 

50.  Appointment  of  Manager— Form  of 
Debenture— Appoititment  of  Director  as 
Receiver  and  Manager.}— In  a  debenture- 
holder's  action,  where  the  debentures  were 
to  become  payable  if  (inter  alia)  "any  writ 
be  issued  against  the  company  at  the  instance 
of  a  creditor,"  the  Court  sanctioned  the 
appointment  of  a  director  as  receiver  and 
manager,  subject  to  the  production  of  an 
affidavit  showing  the  assent  of  all  the  deben- 
ture-holders. 

BuDGETT  V.  Improved  Patent  Syndicate,  [1901] 
[W.  N.  23— Farwell,  J. 

51.  Appointment  of  Manager— Goodwill  of 
Bzisiyiess  charged  by  Debentures  —  "  Pro- 
perty "—"  Effects."}— The  plaintiff,  on  behalf 
of  himself  and  all  other  holders  of  deben- 
tures issued  by  the  defendant  company, 
brought  an  action  (inter  alia)  for  the  ap- 
pointment of  a  receiver  and  manager.  By 
the  debentures  the  company  charged  "all  its 
lands,  buildings,  property,  stock-in-trade, 
furniture,  chattels,  and  effects  whatsoever, 
both  present  and  future." 

Held— that  good  will  was  "property"  and 
assets,  and  it  was  also  "  effects,"  and  there- 
fore the  goodwill  passed  under  the  deben- 
tures; and  the  Court,  therefore,  had  juris- 
diction to  appoint  a  manager. 
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.Irnuinfjs  v.  Jcnyiinqs  ([1898]  1  Cli.  378;  G7 
L.  J.  Ch.  190;  46  W.  E.  344;  77  L.  T.  786— 
Stirling,  J.,  see  Paetnership,  35)  aud  In  re 
David  and  Mattheits  ([1899]  1  Ch.  378;  68 
L.  J.  Ch.  185;  47  W.  li.  313;  80  L.  T.  75— 
Eomer,  J.,  see  Paetnership,  33)  applied. 

In  re  Leas  Hotel  Co.,  Salter  v.  Leas  Hotel 

[Co.,  [1902]  1  Ch.  332;  71  L.  J.  Ch.  294;  50 

AV.  E.  409;  86  L.  T.  182;  18  T.^  L.  E.  230; 

9  Mansoii,  IGS — Kekewich,  J. 

52.  Appoinimcnt  of  liecciver  and  Man- 
agers-Leave to  Beccircr  to  Prosecute  Appeal 
and  Pay  into  Court  cX'200  as  Security  for 
Costs — Payment  out  of  the  je200  to  Receiver 
— Application  by  Litigants  for  Payment  of 
Costs  by  Receiver  or  to  Pay  the  ^200 — Juris- 
diction to  make  Order.']— In  1898  the  defen- 
dants brought  an  action  against  H.  &  Co., 
and  judgment  was  given  by  Philliniore,  J., 
for  H.  &  Co.  In  1899  the  Court  of  Appeal 
reversed  the  decision  of  Philliniore,  J.  In 
1901  the  Hoiise  of  Lords  reversed  the  deci- 
sion of  the  Court  of  Appeal,  awarding  all 
costs  to  H.  &  Co.  in  the  Courts  below. 

In  1899  this  action  was  brought  on  behalf 
of  the  debenture-holders  against  the  defen- 
dants and  a  receiver  and  manager  was  ap- 
pointed. The  receiver  obtained  leave  to 
proseciite  the  appeal  to  the  Court  of  Appeal 
in  the  action  against  H.  &  Co.,  above  re- 
ferred to,  and  to  pay  into  Court  as  security 
for  costs  the  sum  of  =£200.  This  .£200  was 
paid  out  by  the  order  of  the  Court  of  Appeal 
on  re/ersing  the  decision  of  Philliniore,  J. 
above  mentioned.  II.  &  Co.  (being  deben- 
ture-holders in  the  defendant  company) 
applied  for  payment  by  the  leceiver  of  the 
costs  incurred  in  the  House  of  Lords,  or,  in 
the  alternative,  for  payment  to  the  appli- 
cants of  the  <£200  paid  out  under  the  order 
of  the  Court. 

Held— that  the  Court  had  no  jurisdiction 
to  make  the  order;  and  that  if  it  had  juris- 
diction it  ought  not  to  exercise  it  in  this 
case. 

Decision  of  Joyce,  J.  ([1901]  85  L.  T.  675), 
affirmed. 
In    re    Griffiths    Cycle    Corporation,    Ld., 

[DuNLOP  Pneumatic  Tyre  Co.,  Ld.,  v.  John 

Griffiths  Cycle  Corporation,  Ld.,  (1902)  85 
L.  T.  776-C.  A. 

53.  Costs.]— A  mortgagee  plaintiff  is  only 
entitled  to  party  and  party  cost  of  action,  | 
and  it  makes  no  difference  that  he  asks  for 
sale  and  not  foreclosure.  Nor  does  it  make  ! 
any  difference  that  the  plaintiff  is  suing  on 
behalf  of  himself  and  all  others  of  the  same 
rank. 

So,  too,  a  plaintiff  in  a  debenture-holders' 
action  suing  on  l)elialf  of  all  holders  of 
debentures  for  realisation  of  their  secuiity, 
is  only  entitled  to  party  and  party  costs  of 
action. 

In  re  Queen's  Hotel  Company,  Cardiff,  Ld., 
[In    re    Vernon    Tin    Plate    Company,    Ld., 


[1900]  1  Ch.  792;  69  L.  J.  Ch.  414;  48  W.  E. 
567;  82  L.  T.  675— Cozens-Hardy,  J. 

54.  Costs — Insufficient  Property — Plaintiff's 
Costs—Solicitor  and  Client's  Costs,]— A 
plaintiff  who  brings  an  action  on  behalf  of 
himself  and  all  other  holders  of  debentures 
issued  by  a  company  for  the  purpose  of 
realising  the  property  (;n  which  the  deben- 
tures are  charged  is  entitled,  when  that  pro- 
perty proves  insufficient  for  payment  of  the 
debentures  in  full,  to  costs  as  between 
solicitor  and  client. 

Thomas  v.  Jones  ((I860)  1  Dr.  &  Sni.  134, 
136;  29  L.  J.  Ch.  570,  571,  8  W.  E.  328)  prin- 
ciple applied. 

In  re  Queen's  Hotel  Co.,  Cardiff,  Ld., 
([1900]  1  Ch.  792;  69  L.  J.  Ch.  414;  48  W.  E. 
567;  82  L.  T.  675— Cozens-Hardy,  J.,  supra), 
distinguished. 

Decision  of  Kekewich,  J.  ([1901]  W.  N.  105), 
reversed. 

In   re   New   Zealand   Midland   Eailway   Co.; 

[Smith  v.  Lubbock,  [1901]  2  Ch.  357;  70  L.  J. 

Ch.   595;    49    W.    E.    529;    84    L.    T.    852;    8 

Manson,  303— C.  A. 

55.  Costs— Company  and  Trustees  for  De- 
benture-holders appearing  by  same  Solicitor 
—Taxation— Right  of  Trustees  to  full  Set  of 
Costs.]  —  In  a  debenture-holders'  action 
orought  to  enforce  the  security— the  deben- 
tures being  protected  by  a  covering  deed — 
the  defendants  were  the  companj',  the 
trustees  for  the  first  mortgage  debentures  of 
the  company,  and  the  trustees  for  the  second 
mortgage  debentures  of  the  company.  The 
available  funds  of  the  company  were  in- 
sufficient for  payment  of  the  first  mortgage 
debentures  in  full.  The  company  and 
trustees  appeared  by  the  same  solicitor. 

Held — that  all  the  costs  of  the  defendants 
should  be  paid  out  of  the  funds  before  dis- 
tribution between  the  debenture-holders, 
because  the  costs  must  be  treated  as  in- 
curred on  behalf  of  the  trustees;  and  that  in 
taxing  the  costs  of  the  defendants  other  than 
the  company  the  Taxing  Master  ought  to 
allow  to  the  said  defendants  a  full  set  of 
costs,  notwithstanding  the  said  defendants 
and  the  defendant  company  appeared  by  the 
same  solicitor. 

Mortgage     Insurance     Corporation,     Ld.     v. 
[Canadian  Agricultural  Coal  and  Colonisa- 
tion Co.,  Ld.,  [1901]  2  Ch.  377;  70  L.  J.  Ch. 
684;  84  L.  T.  861-Kokewich,  J. 


56.  C'reilitors  Schediileil  to  Company's  Pur- 
chase Agreement— Wlu'llicr  Entitled  to 
Priority.] — An  agicement  between  a  vendor 
and  a  company  for  the  sale  of  a  business 
provided  that  the  company  should  pay  all 
the  vendor's  debts  in  relation  to  the  busi- 
ness, sot  out  in  a  schedule  (which  also  con- 
tained the  names  of  tiie  creditors),  and  that 
the  property  forming  the  subject  of  the  con- 
tract should  vest  in  the  company  "subject 
to   the  debts   and   liabilities  set  out  in  the 
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schedule."  At  the  same  sale  the  company 
issued  debentures  charged  on  the  whole 
undertaking  and  assets.  In  a  debenture-  [ 
holder's  action,  the  scheduled  creditoi.-s 
claimed  to  be  incumbrancers  prior  to  the 
debenture-holders.  1 

Held — that  the  creditors,  being  no  pa.rties 
to  the  contract,  there  was  no  trust  e^^press 
or  implied  in  their  favour,   and  tho^t  they 
were  not  entitled  to  a  charge. 
In  re  Harden  Star,  La  vis  &  Sinclair.  Co.,  Ld., 

[Morris   v.   The   Co.,    [1903]    V/.    N.    64— 
Joyce,  J. 

57.  Issue  of  Part  of  Series  ojf  Debentures- 
Further  Issue  of  Series— F/ixing  of  Secu- 
rity.]—A  company  issued  a/ portion  only  of  j 
a  series  of  debentures  as  a''  floating  security. 
The  interest  on  the  de/bentures  fell  into 
arrear,  and  a  debenture.-holder's  action  was 
brought.  After  the  iF:sue  of  the  writ  and 
before  a  receiver  was  appointed  in  the 
action,  the  company  issued  more  debentures 
of  the  same  series. 

Held— that  the  issue  of  the  writ  did  not 
so  fix  the  security  as  to  deprive  the  company 
of  the  power  to  i  ssue  more  debentures  of  the 
same  series.       / 

The  judgme/nt  of  Jessel,  M.R.,  in  In  re 
The  Colonial  Trusts  Corporation,  Ex  parte 
Bradshaw  '■([1879]  15  Ch.  Div.  465),  and 
Lindley,  L.P/j^^  in  The  Government  Stock  In- 
vestment, i^.c,  Co.  V.  The  Manila  Railway 
Co.  ([1895']  2  Ch.  551;  64  L.  J.  Ch.  740;  44 
W.  E.  l-GG;  72  L.  T.  886;  2  Manson,  435; 
12  R.  40,i9_c.  A.)  followed. 
In    rf      Hubbard    &    Co.,    Ld.,    Hubbard    v. 

[HiJbbard  &  Co.,   Ld.,    (1899)   68   L.   J.   Ch. 

^K;  79  L.  T.  665;  5  Manson,  360— Wright,  J. 

/S8.  Judgment  for  Dehenture-holder—Plain- 
^"^Iff's  Bight  to  Discontinue  after  Judgment.'} 
'^ — The  Court,  in  giving  judgment  in  a  deben- 
ture-holder's action,  does  not  undertake  the 
administration  of  the  assets,  as  it  does  in  a 
creditor's  administration  action.     Therefore, 
if  the  plaintiff  in  a  debenture-holder's  action 
has  no  notice  that  any  other  debenture-holder 
claims  the  benefit  of  his  action,  and  requires 
him  to  proceed  with  it,  he  is  at  liberty  to 
discontinue  it  even  after  judgment.     In  this 
particular     case    no    debentures    had    been 
created    except    those    held    by    the    plaintiff 
(which  had  been  paid  off  since  judgment  by 
the  receiver),  but  the  rule  was  laid  down  as 
being  of  general  application. 
In  re  Alpha  Co.,  Ld.,  Ward  v.  Alpha  Co.,  Ld., 
[1903]  1  Ch.  203;  72  L.  J.  Ch.  91;  51  W.  E. 
201;     87     L.     T.     646;     10     Manson,     237— 
Kekewich,   J. 

59.  Other  Incumbrancers — Joinder.]— The 
fact  that  a  judgment  proposed  to  be  taken 
in  a  debenture-holder's  action  contains  an 
inquiry  as  to  other  incumbrancers  and  their 
priorities  does  not  enable  the  plaintiff  to  dis- 
pense with  the  presence  of  known  existing 
subsequent  incumbrancers  as  parties. 


Re  Wilcox  &  Co.,  Ld.,  Hilder  v.  The  Com- 
[pany,  (1903)  W.  N.  64-Buckley,  J. 

60.  Practice — Counsel's  Minutes  of  Order.] 
—On  motion  for  judgment  in  an  ordinary 
debentuie-holder's  action  counsel's  minutes 
must  always  be  left  with  the  judge,  even  if 
the  common  form  judgment  is  all  that  is 
asked  for. 

In    re    Automatic    Weighing    Machines    Co., 

[Graafe  v.  Automatic  Machines,  Ld.,  [1902] 

W.  N.  236— Eady,  J. 

61.  Practice-Motion  for  J udgment— Neces- 
sity for  Pleadings— It.  S.  C.  Or.  xvi.,  r.  9.]— 
A  debenture-holder's  action  came  on  for 
hearing  on  motion  for  judgment  as  a  short 
cause.  It  was  brought  against  the  company, 
the  trustee  for  the  first  debenture-holders, 
and  a  representation  of  the  holders  of  the 
second  debentures.  The  notice  of  motion 
asked  for  judgment  in  the  terms  of  an  agreed 
minute. 

Held,    following    the    practice    adopted    in 
In  re  Pringle  <f-  Co.,  Ld.   ([1903]  W.  N.  207, 
see  Practice,  121),  that  a  statement  of  claim 
was  unnecessary. 
In  re  Cadog^n  and  Hans  Place  Estate  (No.  2), 

[1906]  W.  N.  112;  121  L.  T.  Jo.  89;  50  Sol. 
Jo.  499;  41  L.  J.  N.  C.  353— Buckley,  J. 

62.  Practice— Preferential  Payments  in 
Bankruptcy  Amendment  Act,  1897  (60  &  61 
Vict.  c.  19),  ss.  2,  3.]— Judgments  in  deben- 
ture-holders' actions,  where  the  debentures 
constitute  a  floating  charge  on  the  assets  of 
a  company,  ought  to  contain  an  inquiry  as  to 
preferential  creditors,  and  this  inquiry  will 
then  be  worked  out  in  chambers  before  the 
Eegistrar.  Then  on  the  certificate  of  the 
result  of  such  inquiry  being  filed,  the  order 
on  further  consideration  will  direct  payment 
to  the  preferential  creditors  so  ascertained  of 
their  debts. 

In  re  Meaby  &  Co.,  Ld.,  Clarke  v.  Meaby  & 
[Co.,  Ld.,  (1899)  6  Manson,  303- Wright,  J. 

63.  Property  in  Jeopardy— Immediate  Sale 
i  —Motion   for   Judgment    upon   Admissions— 
j  II.  S.  C.  Ord.  51.  r.  1  (b).]-lf  property  com- 
prised in  debentures  is  in  jeopardy,  an  im- 
tuediate  sale  may  be  ordered  under  Ord.  51, 
r.  1  (b),  in  a  debenture-holders'  action  upon 

I  motion  for   judgment   on  admissions  in  the 
pleadings. 

If  all  debenture-holders  subsequent  to  the 

plaintiffs  are  not  parties,  the  order  will  be 

for  sale  subject  to  the  Judge's  approval,  so 

that  absent  holders  may  be  brought  in  on 

the  application  for  approval. 

In  re  Crigglestone  Coal  Co.,  Stewart  v.  The 

[Co.,   (1906)  1  Ch.  523;  75  L.  J.  Ch.  307;  54 

W.  R.  298;  94  L.  T.  471;  13  Manson,  181- 

Eady,   J. 

64.  Security  in  Jeopardy  —  Motion  for 
Judgment  on  Admissions  in  Pleadings— Veri- 
\fication  by  Affidavit— R.  S.  C.  Ord.  51,  r.  1 
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Ij.]— The  Court  on  motion  for  judgment  on 
admissions  in  the  pleadings  in  a  debenture- 
holders'  action,  in  which  the  plaintifi  sued 
on  behalf  of  himself  and  all  other  debenture- 
liolders,  and  the  debenture-holders  were  en- 
titled to  a  charge  on  the  property  of  the  com- 
pany—directed a  sale  of  the  property  of  the 
company  under  Ord.  51,  r.  1  b,  tipon  proof 
of  the  insolvency  of  the  company,  and  the 
jeopardy  of  the  property  comprising  the  de- 
benture-holders' security,  although  the  prin- 
cipal moneys  secured  by  the  debentures  were 
not  due,  no  interest  thereon  being  in  arrear 
for  six  months,  and  no  resolution  having 
been  passed,  or  order  made  for  the  winding- 
up  of  the  company. 

In  such  a  case  the  admitted  allegations  of 
the  statement  of  claim  shall  be  verified  by 
affidavit. 

In  re  Day  and  Night. Advertising  Co.,   (1900) 
[48  W.  R.  362-Cozens-Hardy,  J. 

65.  Set  down  as  Short  Cause— Practice- 
Pleadings.']  —  Where  a  debenture-holders' 
action  is  set  down  as  a  short  cause  on  motion 
for  judgment,  there  should  be  a  statement 
of  claim  inasmuch  as  there  are  no  affidavits 
before  the  Court. 

In  re  Dcpont,  Dupont  v.  Dupont,  [1906]  W.  N. 
[14— Eady.  J. 

66.  Sale  hy  Order  of  Court— Purchase- 
money  paid  into  Court— Trustees'  Remuner- 
ation .1— Trustees  for  debenture-holders  who, 
by  the  terms  of  their  trust  deed,  are  en- 
titled to  remuneration,  to  be  paid  by  the 
company,  are  not,  in  the  absence  of  express 
provision  in  the  trust  deed,  entitled  to  be 
paid  such  remuneration  in  priority  to  the 
debenture-holders,  out  of  proceeds  paid  into 
Court  of  a  sale  of  the  mortgaged  property, 
in  a  debenture-holders'  action. 

In  re  Accles,  Ld.,  PIodgson  v.  Accles,  (1902) 
[51  W.  R.  57;  18  T.  L.  R.  786-rarwell,  J. 

67.  Second  Mortgage  Debenture  -  holders 
Made  Defendants— Whether  Entitled  to 
Costs.]- Second  mortgage  debenture-holders 
having  been  made  defendants  in  a  debenture- 
holders'  action,  they  applied  for  costs.  The 
assets  were  not  sufficient  to  satisfy  the  first 
mortgage  debentures. 

Held— that,  according  to  the  general  rule 
in  mortgage  actions,  where  subsequent  in- 
cumbrancers are  made  defendants,  the  de- 
fendants were  not  entitled  to  costs. 

Mortgage    Insurance    Corporation,    Ld.    v. 
Canadian  Agricultural   Coal,   Etc.,   Co.,   Ld. 
([1901]  2  Ch.  377.  No.  55,  supra)  followed. 
In   re   Clayton   Engineering    and    Electrical 

[Company,  Ld.,  Boddington  v.  The  Company, 
[1904]  W.  N.  28-Eady,  J. 

68.  Winding-up  of  Company  —  Transferee 
for  Value— Judgment  in  Debenture-holder's 
Action— Dividends— Cross-claim  by  Company 
against  Transferor— Companies  Act,  18G2  (25 


&  26  Vict.  c.  89),  s.  I31.]-Where  debentures 
are  issued  subject  to  the  condition  that  the 
principal  and  interest  were  to  be  paid  with- 
out regard  to  any  equities  between  the  com- 
pany and  the  original,  or  any  intermediate 
holder  thereof,  a  transferee  for  value  in 
good  faith,  after  judgment  in  a  debenture- 
holder's  action,  is  entitled  to  payment  of 
dividends  in  respect  of  his  debentures,  al- 
though the  company  had  an  equitable  claim 
against  the  transferor  notwithstanding  the 
voluntary  winding-up  of  the  company. 

In  re  Goy  &  Co.,  Ld.,  Farmer  v.  Goy  &  Co., 

[Ld.,  [1900]  2  Ch.  149;  09  L.  J.  Ch.  481;  48 

W.  R.  425;  83  L.  T.  309;  16  T.  L.  R.  310- 

Stirling,   J. 

Distinguished  in  In  re  Brown  and  Gregory, 

Ld.,  supra.  No.  39. 


(c)  Floating  Security. 
See  also  vtidcr  {d)  Priority. 

69.  Equitable  Mortgage  —  Priorities  — 
Possession  of  Title  Deeds— Ncgligence.']—C 
and  B.  Limited  was  a  company  formed  in 
Dec,  1884;  and  in  May,  1885,  issued,  in  pur- 
suance of  its  borrowing  powers,  debentures 
to  the  amount  of  ,£28,000,  each  of  which  pur- 
ported to  charge  all  the  property  of  the  com- 
pany whatsoever  and  wheresoever,  both  pre- 
sent and  future,  including  its  uncalled  capi- 
tal for  the  time  being,  and  was  indorsed  with 
conditions,  the  first  of  which  provided  that 
such  charge  was  to  be  a  floating  security, 
i  "  but  so  that  the  company  is  not  to  be  at 
I  liberty  to  create  any  mortgage  or  charge 
upon  its  freehold  or  leasehold  hereditaments 
I  in  priority  to  the  said  debenture." 
I  No  legal  mortgage  of  the  freehold  or  lease- 
hold hereditaments  was  ever  made  to  the  de- 
benture-holders, and  the  title  deeds  remained 
in  the  possession  and  under  the  control  of 
the  companj'. 

The  title  deeds  were  in  1892  deposited  by 
the  company  with  the  U.  Bank  of  L.  to  meet 
overdrafts  on  an  account  opened  by  the 
company  there.  A  first  overdraft  was  paid 
off,  but  in  Aug.,  1895,  the  title  deeds  still 
remaining  in  the  custody  of  the  bank,  the 
company  was  allowed  a  second  overdraft  on 
its  giving  a  memorandum  of  equitable 
charge  on  the  deeds,  and  an  undertaking 
that  the  company  and  all  other  necessary 
parties  would  on  demand  make  and  execute 
valid  legal  mortgages  in  favour  of  the  bank. 
In  Feb.,  1897,  the  bank  was  served  with 
notice  of  a  judgment  appointing  a  receiver, 
and  directing  inquiries  as  to  (he  charges  and 
their  priorities,  in  an  action  which  had  been 
brought  by  the  debenture-holders  against  the 
company,  the  interest  on  their  debentures 
having  fallen  into  arrear.  The  overdraft  on 
the  amount  at  (he  bank  at  that  date  amoun- 
ted to  some  J2220,  and  the  bank  stated  this 
notice  was  the  first  they  had  of  the  com- 
pany's having  issued  any  debentures  or 
created  any  charge  on  the  property  com- 
prised in  the  title  deeds  deposited  with  the 
bank. 
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The  company  was  insolvent,  and  was  being 
voluntarily  wound-up  under  the  supervision 
of  the  Court. 

The  bank  claimed  to  have  a  prior  charge 
for  ^6220  and  interest,  and  to  retain  the 
deeds  until  their  debt  was  paid. 

Held— that,  the  bank  being  in  possession 
of  the  title  deeds  without  any  negligence  on 
their  part,  and  the  restriction  on  the  crea- 
tion by  the  company  of  mortgages  or  charges 
in  priority  to  the  debentures  being  a  mere 
private  arrangement  between  the  company 
and  the  debenture-holders,  which  could  not 
be  set  up  as  against  the  equitable  mortgage 
to  the  bank  which  had  taken  the  deeds 
without  any  notice  of  it,  the  bank  had  the 
stronger  equity,  and  was  entitled  to  priority 
over  the  debenture-holders. 
Ee  Castell  and  Brown,  Ld.,  Eoper  v.  Castell 

[and  Brown,  Ld.,  [1898]  1  Ch.  315;  67  L.  J. 

Ch    1C9;  78  L.  T.  109;  14  T.   L.  R.  194;  46 
W.  E.  248— Eomer,  J. 


70.  Execution  against  Goods  of  Company- 
Execution  Creditors  —  Debenture-holders  — 
Priority  of  Bights.']— Mortgage  debentures 
issued  by  a  limited  company  were  secured  by 
a  floating  charge  on  all  the  property  of  the 
company,  subj  ect  to  the  conditions  that  no 
part  of  the  property  should  be  dealt  with 
except  in  the  ordinary  course  of  the  busi- 
ness, and  that  the  debenture-holders  should 
be  entitled  to  the  benefit  of  a  trust  deed 
which  vested  in  the  trustee  for  the  benefit 
of  the  debenture-holders  the  leasehold  pro- 
perty and  uncalled  capital,  and  gave  him  the 
right  to  call  upon  the  company  to  vest  in 
him  all  other  property  of  the  company 
except  chattels  within  the  meaning  of  the 
Bills  of  Sale  Act;  but  the  company  was  left 
free  to  carry  on  the  business  and  deal  with 
the  assets  until  the  debenture-holders  or  the 
trustee  took  action  on  the  happening  of  cer- 
tain events,  by  one  of  which  the  security 
constituted  by  the  trust  deed  became  en- 
forceable if  any  execution  were  sued  out 
against  the  property  of  the  company.  Before 
the  due  date  for  the  payment  of  the  deben- 
tures had  arrived  execution  was  issued 
against  the  company  under  a  judgment  ob- 
tained for  trade  goods  supplied  to  them,  and 
goods  of  the  company  charged  by  the  deben- 
tures were  seized  by  the  sheriff  under  a  writ 
of  fi..  fa.  No  winding-up  resolution  had  been 
passed,  no  receiver  had  been  appointed,  and 
the  trustee  had  not  put  in  force  his  powers 
under  the  trust  deed.  In  an  interpleader 
issue  between  the  execution  creditors  and  the 
debenture-holders  : 

HELD—that  the  rights  of  the  debenture- 
holders  prevailed  over  those  of  the  execution 
creditors,  as  the  goods  seized  were  validly 
charged  with  the  payment  of  the  debentures, 
and  the  rights  of  the  debenture-holders  could 
not  be  affected  by  the  seizure  of  goods  in 
which  the  judgment  debtors  had  no  interest 


available  to  satisfy  the  judgment  debt;  and 
also  as  the  security  constituted  by  the  trust 
deed  had  become  enforceable  by  reason  of 
the  execution  against  the  company,  the 
seizure  under  the  execution  not  being  a  deal- 
ing by  the  company  in  the  ordinary  way  of 
its  business. 
Davey    &    Co.    V.   Williamson    &    Sons,   Ld. 

[(Richards,  claimant),   [1898]  2  Q.  B.  194; 

67  L.  J.  Q.  B.  699;  78  L.  T.  755;  46  W.  E. 
571-Div.  Ct. 

71.  Mortgage  —  Foreclosiire  —  Dehenture- 
holders— Parties.']— An  action  was  brought  by 
first  mortgagees  seeking,  in  addition  to  a 
judgment  on  a  personal  covenant  for  pay- 
ment, a  foreclosure  decree  against  the  mort- 
gagors, who  were  trustees  of  a  limited  com- 
pany. Subsequent  to  the  mortgage  the  com- 
pany issued  debentures.  None  of  the  events 
upon  which  the  principal  moneys  were  to 
become  payable  had  happened.  The  deben- 
ture-holders were  made  parties  to  the  action. 

HELD—that  the  debenture-holders  had  a 
charge  upon  the  property  from  the  moment 
the  debentures  were  issued  and  were  pro- 
perly made  defendants,  and  that  the  work- 
ing out  of  the  foreclosure  decree  in  the 
absence  of  the  debenture-holders  could  not 
be  considered  a  dealing  by  the  company  with 
the  property  of  the  company  in  the  ordinary 
course  of  its  business. 

The  ordinary  meaning  of  the  term  "  float- 
ing security  "  is  that  the  company  shall,  not- 
withstanding the  debentures,  be  at  liberty 
to  carry  on  its  business,  and  in  the  ordinary 
course  of  such  business  to  dispose  of  the 
property,  as  if  the  debentures  did  not  exist. 
Wallace    v.    Evershed,    [1899]    1    Ch.    891;    68 

[L.  J.  Ch.  415;  80  L.  T.  523;  6  Manson,  351 
— Cozens-Hardy,  J. 

12.  Nature  of  "Floating  Charges"  Dis- 
cussed—Power Reserved  to  Specifically  Mort- 
gage or  Charge  in  Priority  to  Debentures- 
Subsequent  Assignment— Held  to  be  Float- 
ing Charge  and  not  a  Specific  Mortgage- 
Void  as  being  Unregistered— Companies  Act, 
1900  (61  &  62  Vict.  c.  26),  s.  14.]— A  deben- 
ture trust  deed  empowered  the  company  "  to 
sell  or  specifically  mortgage  or  charge  or 
otherwise  deal  with  and  dispose  of  the  pro- 
perty and  assets "  included  in  the  deed  in 
priority  to  the  debentures.  In  1902  the  com- 
pany assigned  to  certain  persons  the  book 
and  other  debts  then  owing,  and  also  all 
future  and  other  debts,  all  of  which  were 
included  in  the  debenture-holders'  floating 
charge. 

HELD—that  the  assignment  of  1902  was  a 
floating  charge,  and  not  such  a  specific  mort- 
gage as  was  contemplated  by  the  provision 
in  the  trust  deed;  and  also  that  it  was  void 
as  against  the  debenture-holders  on  the 
further  ground  that  being  a  floating  charge 
it  ought  to  have  been  registered  under 
sect.  14  of  the  Companies  Act,  1900. 

Decision  of  C.  A.,  sub  nom.  Re  Yorkshire 
Woolcombers'    Association,    Eouldsworth   v. 
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The  Association  ([1903]  2  Cli.  284;  72  L.  J.  Ch. 
(135 ;  88  L.  T.  811 ;  10  Manson,  276)  affirmed. 
Illingworth    v.    Houldsworth    and    Others, 

[1904]  A.  C.  335;  73  L.  J.  Ch.  739;  20  T.  L.  E. 

033;  55  W.  E.  113;  91  L.  T.  602;  12  Manson, 
141—11.  L.   (E.) 

74.  Sale  of  Part  of  Assets  to  Another  Com- 
pany —  Rights  of  Dissentient  Dehenture- 
holders— Intra  vires — A  floating  security 
remains  dormant  until  the  undertaking 
charged  ceases  to  be  a  going  concern,  or 
until  the  person  in  whose  favour  the  charge 
is  created  intervenes. 

A  company  having  power  to  amalgamate 
with  or  sell  all  or  any  part  of  its  business 
or  property  to  another  company  of  a  similar 
kind  had  issued  debentures  for  a  large 
amount,  giving  a  floating  charge  on  the 
assets.  The  company  entered  into  an  agree- 
ment to  sell  its  assets,  except  some  =£24,000  of 
securities,  to  a  new  company.  The  old  com- 
pany would,  notwithstanding  the  arrange- 
ment, still  be  carrying  on  some  substantial 
part  of  the  undertaking  as  contemplated  by 
its  memorandum  of  association,  and  could 
not  be  wound  up.  It  had  not  acted  ultra 
vires  of  the  memorandum  of  association. 

Held— that  there  was  nothing  in  the  de- 
bentures to  prevent  the  company  from 
carrying  out  the  operation;  that  the  dissent- 
ing debenture-holders  had  no  special  right 
to  have,  as  security  for  them,  a  sum  of 
money  brought  into  Court,  and  they  ought 
to  be  treated  as  having  the  same  rights  as 
the  debenture-liolders  who  uad  assented  to 
the  sale. 

Decision  of  North,  J.  ([1899]  2  Ch.  130;  68 
L.  J.  Ch.  410;  80  L.  T.  461;  6  Manson,  439), 
disapproved. 

In  re  Borax  Co;  Foster  v.  Borax  Co.,  [1901] 

[1  Ch.  326;  70  L.  J.  Ch.  162;  49  W.  E.  212; 

83  L.  T.  638;  17  T.  L.  R.  159-C.  A. 

75.  Sale  of  Part  of  Business— Injunction.^ 
— The  holders  of  debentures  in  a  company 
working  smelting  works  had  a  floating 
security  over  the  property  of  the  company,  j 
which  consisted  of  a  business  carried  on  in 
three  distinct  branches.  Power  was  reserved 
to  the  company  in  the  trust  deed  to  sell  the 
business  carried  on  at  one  of  the  three 
branches,  and  to  take  shares  in  other  similar 
companies. 

Held— that  the  debenture-holders  could  not 
restrain  the  company  from  getting  rid  of  one 
of  the  three  businesses,  as  it  was  being  done 
in  good  faith  and  for  the  benefit  of  the  com- 
pany, and  was  not  contrary  to  anything  in 
the  debentures  or  in  the  trust  deed. 
In   re  Vivian   &   Co.,   Metropolitan   Bank  of 
[England  and  Wales,  Ltd.,  v.  Vivian  &  Co., 
[1900]  2  Ch.  654;  69  L.  J.  Ch.  659;  48  W.  E. 
G3G;  82  L.  T.  674— Cozens-Hardy,  J. 

76.  Second  Debentures  held  by  Debtors  of 
Company— Right  of  Debtors  to  Set-off— Right 


of  First  Debenture-holders— Liberty  of  Com- 
pany to  carry  on  Business.'}— An  ordinary 
debenture,  creating  a  floating  charge  on  a 
company's  undertaking,  does  not  cease  to  be 
a  floating  security  and  become  an  active 
security,  until  the  company  is  wound  up,  or 
stops  business,  or  until  the  holder  appoints 
a  receiver. 

A  company  issued  ordinary  "  floating 
charge  "  debentures  payable  on  August  1st, 
1900;  but,  though  interest  was  in  arrear,  a 
receiver  was  not  appointed  till  October  2nd, 
1901.  The  defendants,  who  were  debtors  to 
the  company  for  goods  received  before  the 
latter  date,  held  second  debentures,  which 
fell  due  before  that  date. 

In  an  action  by  the  company  and  the  first 
debenture-holders  for  the  price  of  the 
goods  : 

Held— that,  as  there  had  been  no  inter- 
vention by  the  first  debenture-holders  before 
October  2nd,  1901,  the  company  were  up  to 
that  date  at  liberty  to  deal  with  the  property 
included  in  the  floating  charge  in  the 
ordinary  course  of  business;  and  that  the 
defendants  were  entitled  to  set-off  the  value 
of  their  debentures  as  against  the  price  of 
the  goods. 

And,  further,  that  it  was  immaterial  that 
their  debentures  were  expressed  to  be  subject 
to  the  first  debentures. 

E.  Nelson  &  Co.,  Ld.,  and  Others  v.  Faber  & 

[Co.,  [1903]  2  K.  B.  367;  72  L.  J.  K.  B.  771; 

89  L.  T.  21 ;  10  Manson,  427— Joyce,  J. 

77.  Security  in  .Jeopardy-No  Principal  or 
Interest  due  on  Debentures — Right  of  Deben- 
ture-holders to  have  Receiver  Appointed.'] — 
Debenture-holders,  who  have  a  floating 
security  upon  the  undertaking  and  all  pre- 
sent and  future  property  of  a  company  are 
entitled  to  claim  the  appointment  of  a 
receiver  of  the  property  subject  to  their 
debentures,  if  their  security  is  in  jeopardy. 

So  held,  where  a  creditor  had  obtained 
judgment  and  was  in  a  position  to  issue 
execution  against  the  company  for  o£110, 
although  no  interest  was  due  or  in  arrear  in 
respect  of  the  debentures,  and  the  principal 
moneys  were  not  yet  payable.  The  appoint- 
ment of  a  receiver  is  indeed  discretionary, 
but  in  such  circumstances  as  the  above  there 
is  no  reason  why  the  Court  should  exercise 
its  discretion  against  the  debenture-holders. 
In  re  London  Pressed  Hinge  Co.,  Ld.,  Camp- 

[bell  v.  The  Company,   [1905]   1  Ch.  576;  74 

L.  J.  Ch.  321;  53  W.  E.  407;  92  L.  T.  409; 

21  T.  L.  R.  322;  12  Manson,  219-Buckley,  J. 

(d)  Priority. 

See  also  under  (f)  Floating-Security. 

78.  Agreement  to  Issue  Debentures— E.rc- 
cution  Creditor  taking  Subject  to  Equities — 
Priority.]— An  execution  creditor  takes  sub- 
ject to  all  the  eciuities.  The  plaintiffs  agreed 
to  sell  the  goods  in  question  to  a  company 
who  wore  not  to  have  possession  of  the  goods 
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I>ehentuTea— Continued. 

until  they  had  issued  to  tlie  plaintiffs  in  part 
payment  of  the  purchase-money  debentures 
charged  upon  all  their  property,  including 
the  goods.  The  company  wrote  a  letter  to 
the  plaintiffs,  informing  them  that  a  resolu- 
tion had  been  passed  to  seal  the  debentures, 
and  that  the  scrip  would  be  issued  in  the 
course  of  the  next  few  days,  and  thereiipon 
the  company  were  allowed  (o  take  possession 
of  the  goods.  Before  the  debentures  were  in 
fact  issued  an  execution  was  put  in  by  the 
defendant. 

Held— that  the  effect  of  the  letter  was  to 
put  the  plaintiffs  in  the  position  of  deben- 
ture-holders, and  to  give  them  a  charge 
equivalent  to  that  of  actual  debentures,  and 
that  the  defendant  took  the  goods  subject  to 
such  charge. 

Simultaneous    Coloue   Printing    Syndicate    v. 

[FowERAKER,  [1901]   1    Q.    B.    771;  70  L.  J. 

K.  B.  453;  17  T.  L.  E.  3G1;  8  Manson,  307 

—Wright,   J. 

79.  Buyitig  Back  Debentures  —  Taking 
Blank  Transfer  from  Debenture-holder— 
Subsequent  transfer  of  Debentures  — 
Priority.^ — A  company  had  power  to  issue, 
and  had  issued  first  mortgage  debentures  up 
to  a  certain  amount,  which  were  to  rank 
pari  passu  with  each  other,  the  company 
not  being  at  liberty  to  create  any  charge 
ranking  with  or  in  priority  thereto.  From 
time  to  time  the  company  paid  off  certain 
of  those  debentures,  and  took  a  blank  trans- 
fer from  the  debenture-holders,  the  names 
of  the  transferees  being  left  blank.  The 
company  subsequently  received  applications 
for  debentures  from  other  persons,  and 
thereupon  filled  in  the  names  of  those  per- 
sons as  transferees  in  the  blank  transfers 
and  handed  the  debentures  and  the  transfers 
to  them  for  value  received. 

Held— that,  upon  the  company  paying  off 
the  debentures  the  debt  and  security  were 
both  gone,  and  that  the  subsequent  trans- 
action was  a  new  issue  of  debentures  which 
therefore  did  not  rank  pari  passu  with  the 
old  debentures. 

In  re  Boutledge  <f-  Sons,  Ld.  ([1904]  see 
No.  33,  supra,  2  Ch.  474;  73  L.  J.  Ch.  843;  53 
W.  E.  41;  91  L.  T.  288— Buckley,  J.,  No.  33, 
supra)   approved. 

Decision  of  Kekewich,  J.  ([1905]  1  Ch.  283; 
74  L.  J.  Ch.  141;  21  T.  L.  R.  158;  53  W.  E. 
247;  92  L.  T.  17),  affirmed. 
In  ee  AV.  Tasker  &  Sons,  Ld.  ;  Hoare  v.  The 

[Company,   [1905]   2  Ch.   587;   74  L.   J.   Ch. 

643;  54  W.  E.  65;  93  L.  T.  195;  21  T.  L.  E. 
736;  12  Manson,  302— C.  A. 

80.  Charge  Created  by— Meaning  of  "  Un- 
dertaking " — Conflicting  Claims  of  Deben- 
ture-holders and  Judgment  Creditor.']— The 
stock-in-trade,  plant,  furniture,  and 
machinery,  or  certain  premiums  had  been 
seized  by  the  sheriff  under  a  judgment  ob- 
tained by  the  defendants  against  Thomas  & 


Co.,  Ld.  A  claim  to  the  property  seized  was 
put  in  by  the  receiver  appointed  by  a  de- 
benture-holder of  the  said  company,  and  an 
interpleader  issue  was  ordered.  The  charge 
contained  in  the  debentures  was  as  follows : 
"  The  company  hereby  charges  all  the  said 
payments,  its  undertaking,  and  all  its 
profits,  whatsoever  and  wheresoever,  both 
present  and  future,  including  its  uncalled 
capital,  if  any,  for  the  time  being."  The  re- 
ceiver had  been  appointed  on  Oct.  25,  1897, 
and  took  possession  on  the  morning  of  the 
26th.  At  a  later  hour  of  the  latter  day  the 
sheriff  seized. 

Held— that  the  receiver  had  a  good  title 
to  the  goods  as  against  the  execution  credi- 
tor. 

Marshall  v.  Eogers  &  Co.,  (1898)  14  T.  L.  E. 
[217-Eidley,  J. 

81.  Equitable  Incumbrancers— Possession 
of  Title  Deeds— Inquiry — Negligence  —  Con- 
flicting Equities— Postponement  of  Prior  In- 
cumbrance—One  Matt  Company— Debentures 
issued  to  Director  to  make  good  Private 
Breach  of  Trust  by  him — Investment  of 
Trust  Funds  in  Business— Notice  to  Director 
not  Notice  to  Company.]— The  directors  of  a 
limited  company  had  power  under  the  arti- 
cles of  association  to  raise  by  mortgage  or 
debenture  such  sums  as  they  should  think 
expedient,  and  to  charge  the  property  of  the 
company  therewith.  The  company  was 
formed  to  take  over  the  business  of  M.  M. 
was  managing  director,  and  practically  the 
owner  of  the  company,  the  shares  never  hav- 
ing been  offered  to  the  public,  and  except  for 
the  limitation  of  liability,  the  concern  went 
on  as  before  the  formation  of  the  company. 

On  April  1st,  1897,  the  company  being  in- 
debted to  its  bankers,  and  requiring  further 
advances,  issued  debentures  in  favour  of  the 
bank,  charging  the  same  on  all  the  property 
of  the  company.  These  documents  showed 
that  there  was  power  to  issue  further  de- 
bentures. There  was  a  collateral  agreement 
by  the  company  authorising  the  bank  to  hold 
the  debentures  as  a  collateral  security  for 
advances  and   transactions. 

On  April  16th,  1897,  two  further  debentures 
charged  on  the  property  of  the  company  for 
the  sum  of  ^611,000  were  issued  to  M.  and  T., 
who  were  the  trustees  of  the  estate  of 
B.,  deceased.  According  to  affidavits  in 
the  case  ^69,323,  representing  the  B.  trust 
estate,  was  (in  breach  of  trust)  invested  by 
M.  and  T.  in  M.'s  business  prior  to  the  in- 
corporation of  the  company,  and  the  com- 
pany took  over  the  liability  for  this  debt. 
It  was  also  stated  in  the  affidavits  that  a 
further  sum  of  .£2,962,  also  portion  of  the 
B.  trust  estate,  was  advanced  by  the  trustees 
to  the  company,  and  invested  in  the  busi- 
ness, and  that  the  company  had  undertaken 
to  give  security  for  all  the  moneys  due  by 
the  companv  to  the  trust  estate. 

On  May  28th,  1897,  M.  deposited  certain 
title  deeds  of  the  company's  property  with 
the   bank    as   a   collateral    security   for   all 
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Debentures— Co?i<m?«cr/.  i  deed   the   company   mortgaged   the   freehold 

inonevs  then  due,  or  to  become  due  by  the  '^"^^  leasehold  premises  of  the  company  to 
company  to  the  bank.  When  this  charge  secure  the  repayment  of  the  debentures  cove- 
was  given,  the  amount  due  to  the  bank  ex-  1  uanting  that  the  moneys  secured  should  be 
ceeded  the  nominal  amount  of  the  debentures  I  ^  ^^'^^  charge  on  the  mortgaged  premises, 
issued  to  them  on  April  1st.  The  bank  had  '^'|4  should  take  precedence  over  all  moneys 
no  notice  of  the  existence  of  the  debentures  ,  ^^'^^ch  might  thereafter  be  raised  by  the 
of  April  16th,  and  made  no  inquiries.  The  '  company  by  any  means  whatsoever.  The 
bank    commenced    an   action    to    enforce    its  i  company     obtained     advances     from     their 


securities,  and  the  company  passed  a  resolu 
tion  for  voluntary  winding-up.     By  the  judg- 


bankers   to   enable   them   to   purchase   grain 
for    the   purpose   of   manufacturing   whisky, 


ment  of  the  Court  the  debentures  issued  to  '  l^^^^  pledged  to  the  bank  certain  whisky  by 


the  bank  were  declared  valid,  and  a  sale  was 
directed.  An  application  was  made  on  be- 
half of  the  cestuis  que  trust  of  the  estate  of 
B.  for  liberty  to  intervene  in  the  action,  and 
to  have  it  declared  that  the  debentures  of 
April  IGth,  issued  to  M.  and  T.,  were  charged 
on  the  property  of  the  company  in  priority 
to  the  equitable  charge  in  favour  of  the  bank 
by  deposit  of  title  deeds  on  May  28th. 

Held— on  the  assumption  that,  at  the  date  I  soever,  and  that  the  bank  were  not  entitled 
of  the  issue  of  the  two  debentures  for  ^£11,000  !  ^o    the    whisky    as    against    the    debenture- 


handing    over    delivery    warrants    with    in- 
voices. 

Held — that  the  transaction  came  within 
the  restriction  against  creating  any 
mortgage  or  charge  on  the  property  in 
priority  to  the  debentures,  and  the  pro- 
vision that  the  debentures  should  take  pre- 
cedence over  all  moneys  which  might  be 
raised  by  the  company  by  any  means  what- 


tliere  was  money  due  by  the  company  to  M. 
and  T.  as  trustees  of  the  B.  estate,  that  the 
bank,   as   having   the   stronger   equity,   were  I  had  notice  of  the  debenture  at  the  date  of 


lolders. 
Held  also,  on  the  evidence— that  the  bank 


entitled  to  priority  in  respect  of  their  equit- 
able mortgage  over  these  two  debentures. 

Subsequently  it  was  established  by  oral 
evidence  taken  in  Court  that  the  trust  funds 
had  been  mainly  spent  by  M.  in  Stock  Ex- 
change transactions,  and  that  so  far  as  any  j 
had  been  invested  by  him  in  the  business,  ' 
they  constituted  a  private  debt  of  M.,  and 
that  his  liability  Avas  not  taken  over  by  the 
company,  and  that  any  trust  moneys  ad- 
vanced to  the  company  had  been  repaid.        I 

Held— that,  neither  in  fact  nor  in  law  had 
the  company  any  notice  of  the  trust,  and 
that  the  debentures  were  issued  without 
authority  and  without  consideration,  and 
did  not  bind  the  assets  of  the  company,  as 
against  creditors. 

Bank  of  Ireland  v.  Cogry  Spinning  Co.,  [1900] 
[1  Ir.  E.  219-M.  E. 

82.  Floating  Charge— Power  of  Company  to 
Deal     with     Property— Pledge     of     Delivery 


the  pledge  of  the  whisky  to  them,  and  were 
consequently    not    in    the    position     of     pur- 
chasers for  value  without  notice. 
Cox  v.  Dublin  Distillery  Co.,  [1906]  1  Ir.  E. 
[M6-C.  A. 

83.  Liquidation— Hypotheeation  of  Bemit- 
tances  —  Receiver —  Priorities.']  —  A  limited 
company  owned  a  railway  and  also  valuable 
coal  mines  in  a  foreign  country.  In  1888  it 
issued  5  per  cent,  debentures  on  the  security 
of  its  railway,  it  being  provided  by  the  trust 
deed  securing  the  same  that  the  security 
should  not,  except  in  the  case  of  suspension 
of  payment  by  or  liquidation  of  the  com- 
pany, affect  its  other  property. 

In  1892  it  issued  6  per  cent,  debentures 
charged  on  all  its  property,  and  ranking  as 
a  first  charge  on  its  property  other  than  its 
railway,  in  respect  of  which  the  1892  deben- 
tures ranked  as  a  second  charge  after  the 
„         .  „    1888  debentures,  it  being  provided  by  the  trust 

Warrants— Priority.']— A   distillery   company    deed   securing  the  1892  debentures  that  the 
issued  debentures,  and  executed  a  trust  deed    company,  notwithstanding  that  issue,  should 


to  further  secure  them.  By  the  debentures, 
the  undertaking  and  all  the  property,  pre- 
sent and  future,  of  the  company  (not  com- 
prised in  the  trust  deed)  were  charged  Avith 
the  moneys  borrowed  as  a  first  charge 
thereon.  By  the  conditions  indorsed,  the 
company  was  to  be  permitted,  until  default 
in  payment  of  interest,  &c.,  in  course  of  its 
business,  and  for  the  purpose  of  carrying  on 
same,  to  deal  Avith  the  property  thereby 
charged  in  such  manner  as  the  company 
might  think  fit,  and  in  particular  might 
sell,  lease,  or  exchange  the  same,  pay  and 
receive  money,  and  might  declare  and  pay 
dividends  out  of  profits,  and  nothing  therein 
should  be  taken  to  authorise  the  creation  of 


be  at  liberty  in  the  ordinary  course  of  its 
business,  and  for  the  purpose  of  carrying  on 
the  same,  to  sell,  lease,  and  deal  with  its 
property  for  the  time  being,  but  not  to  create 
any  mortgage  or  charge  on  its  railway  or 
coal  mines  in  priority  to  the  debentures, 
and  not  to  sell  its  undertaking  or  any  sub- 
stantial part  thereof  without  the  concur- 
rence of  the  trustees  for  the  debenture- 
holders. 

The  ordinary  course  of  business  was  for 
its  foreign  agents  when  they  had  suflBcient 
cash  in  hand  on  account  of  the  company  to 
remit  it  to  the  company  by  bills  through 
its  agents  in  England,  who  sent  the  bills  to 
the    company's    bankers    for    discounting    or 


any  mortgage  or  charge  on  the  property  for  [  for  collection  on  account  of  the  company 
the  time  being  of  the  company  in  priority  to  ;  and  tiie  bankers  placed  the  proceeds  to  th 
the   charge   thereby   created.      By   the   trust  '  credit  of  their  account  with  the  company. 
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Debentures  —Continued. 

In  August,  1896,  the  company  being  in 
need  of  money  to  pay  interest  on  its  6  per 
cent,  debentures,  obtained  an  advance  from 
its  bankers  on  the  security  of  a  letter  hypo- 
thecating all  remittances  to  be  received  from 
its  foreign  agents;  and  in  September  the 
company,  being  in  need  of  money  to  pay  off 
certain  debentures,  obtained  another  ad- 
vance from  its  bankers  on  a  similar  letter 
of  hypothecation. 

In  March,  1897,  the  company  made  default 
in  payment  of  interest  on  its  debentures, 
and  a  debenture-holder's  action  was  brought 
against  it  and  a  receiver  appointed  on  the 
27th  March. 

On  the  18th  March,  and  again  on  the  27th 
March,  the  foreign  agents,  having  no  notice 
of  the  appointment  of  the  receiver,  sent  re- 
mittances to  the  company,  which  were 
handed  to  the  receiver  on  the  23rd  April  and 
the  3rd  of  May  respectively. 

Held— that  the  bankers,  by  virtue  of  the 
two  letters  of  hypothecation,  were  entitled 
to  these  remittances  in  priority  to  the  deben- 
ture-holders. 

IJe    Arauco    Co.,    Ld.,    (1898)    79  L.   T.  336— 
[North.  J. 

84.  Receiver  jor  Debenture-holders— Gar- 
nishee Order  nisi  obtained  by  Creditor— 
Priorities— R.  S.  C.  Ord.  45,  r.  2.]— A  com- 
pany had  issued  debentures  creating  a  first 
charge  by  way  of  floating  security  over  all 
its  assets.  On  January  19th  a  receiver  was 
appointed  in  a  debenture-holder's  action, 
and  notice  thereof  was  served  on  Y.  on 
January  20th.  On  January  17th  Y.  had 
signed  judgment  against  the  company,  and 
on  the  same  day  had  obtained  and  served  on 
T.  a  garnishee  order  nisi  in  respect  of  =£434 
owing  from  T.  to  the  company. 

Held— that  the  receiver  had  priority  over 
Y.,  since  the  service  of  the  garnishee  order 
7iisi  did  not  operate  as  an  eqviitable  assign- 
ment of  transfer  of  the  debt,  and  therefore 
Y.'s  rights  were  subject  to  the  existing 
charge  of  the  debenture-holders. 

In  re  Combined  Weighing  and  Advertising 
Co.,  Ld.  ([1889]  43  Ch.  D.  99;  59  L.  J.  Ch.  26; 
38  W.  R.  67;  61  L.  T.  582;  1  Meg.  398-C.  A.) 
followed. 

Ex  parte  Joselijne  ((1878)  8  Ch.  D.  327;  47 
L.  J.  Bkcy.  91;  26  W.  R.  645;  38  L.  T.  661— 
dictum  of  James,  L.J.)  explained. 

Robson  V.  Sruith  ([1895]  2  Ch.  118;  64  L.  J. 
Ch.  457;  43  W.  R.  632;  72  L.  T.  559;  2  Manson, 
422— Romer,  J.)  distinguished. 

Norton    v.    Yates,    [1906]    1    K.    B.    112;    75 
[L.  J.  K.  B.  252;  54  W.  R.  183 

—Warrington,  J. 

85.  Receiver  for  Bcbcnture-holders-Gar- 
nishee  Order  Absolute.^ — A  company  issued 
a  debenture  to  the  plaintiff  creating  a  charge 
on  the  company's  property  by  way  of  floating 
security.  Subsequently  the  defendant  re- 
covered judgment  against  the  company,  and 
obtained  a  garnishee  order  absolute  attaching 


a  sum  of  money  due  to  the  company  from 
their  bankers.  Before  the  bankers  paid  the 
money  a  receiver  was  appointed  on  behalf  of 
the  plaintiff  as  a  debenture-holder,  and  the 
money  was  claimed  by  both  the  plaintiff  and 
the  defendant. 

Held— that  the  plaintiff,  as  the  debenture- 
holder,  had  priority  over  the  defendant. 

Norton  v.  Yates  (supra)  applied. 
Cairney  v.  Back,  [1906]  2  K.  B.  74fi;  75  L.  J 

[K.  B.  1014;  22  T.  L.  R.  776;  96  L.  T.  Ill; 
141  Manson,  58— Walton.  J. 

86.  Restrictive  Conditions  —  No  Further 
Charge  to  be  Imposed  upon  Premiscs—Float- 
ing  Charge— Deposit  of  Shares  with  Bank  by 
Directors— Priority  of  Bank  over  Debenture- 
holders— Notice— Companies  Act,  1900  (63  & 
64  Vict.  c.  48),  s.  14.]— The  C.  company 
issued  debentures  secured  by  a  trust  deed, 
creating  a  floating  charge  on  its  property  and 
undertaking.  One  of  the  indorsed  conditions 
provided  that  no  prior  charge  should  be 
created,  except  that  the  company  might 
mortgage  the  premises  with  its  bankers  up  to 
^£20,000.  The  debentures  were  duly  regis- 
tered. The  four  directors,  having  an  over- 
draft with  the  M.  Bank  (not  the  company's 
ordinary  bank)  executed  a  memorandum  of 
deposit,  and  transferred  to  the  bank  certain 
shares  in  the  R.  Company  then  standing  in 
the  name  of  the  C.  Company.  At  a  later  date 
a  receiver  was  appointed  on  behalf  of  the 
debenture-holders  of  the  C.  company,  and  he 
objected  to  the  said  shares  being  registered 
in  the  name  of  the  bank,  the  transferee. 

Held— that  the  transfer  should  be  regis- 
tered. The  transaction  with  the  bank  was 
within  the  ordinary  powers  of  the  directors, 
who  were  by  its  articles  empowered  to 
borrow  money  for  the  company's  purposes. 
It  was  no  answer  to  say  that  some  of  the 
overdraft  was  perhaps  applied  to  the 
directors'  own  purposes,  for  the  bank  was 
entitled  to  its  security  if  anything  was  pro- 
perly owing  to  it;  and  notice  could  not  be 
imputed  to  the  bank,  for  an  inspection  of  the 
register  of  the  debentures  would  not  have 
disclosed  the  restrictive  conditions. 
Re  Standard  Rotary  Machine  Co..  Ld.  (1907) 
[95  L.  T.  829-Kekewich,  J. 

(e)  Registration. 
87.  Company  Cancelling  Unissued  and  Un- 
registered Debentures— Issuing  and  Register- 
ing New  Debentures  Instead— Validity- 
Companies  Act,  1900  (63  &  64  Vict.  c.  48),  s. 
14  (1),  (6).] — By  its  memorandum  of  associa- 
tion a  company  had  power  to  renew,  vary, 
or  exchange  its  debentures.  On  March  2nd 
the  company  agreed  to  issue  debentures  as 
security  for  a  loan  then  made.  On  March 
16th  such  debentures  were  sealed,  but  never 
issued  or  registered.  On  April  7th  new 
debentures  were  sealed  in  accordance  with 
a  resolution  that  those  previously  sealed 
should  be  cancelled,  and  new  ones  sub- 
stituted; they  were  registered  and  issued 
on  April  11th. 
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Held— in  the  winding-up  that  the  deben- 
tures were  valid,  and  that  the  holder  was 
entitled  to  the  common  order  in  a  debenture- 
liolder's  action. 

In  re  Defries  &  Co.,  Ld.,  Bowen  v.  The  Co., 

[1904]  1  Ch.  37;  73  L.  J.  Ch.  1;  52  W.  E. 

253-Buckley,  J. 

88.  Co)tditi()iis — "  Compromise  or  Adjust- 
niviit  of  Any  Claim  by  the  Holders  "—Date 
(if  Repayment  Postponed— Further  Deben- 
ture Stock  Issued  to  rank  pari  passu.] — A 
company  was  about  to  raise  money  by  the 
issue  of  debentures  in  order  to  pay  off  the 
existing  debentures,  and  to  raise  further 
capital,  which  was  necessary  for  the  pur- 
poses of  the  business  of  the  company.  But, 
unfortunately,  owing  to  commercial  depres- 
sion in  Germany,  with  which  country  this 
company  was  intimately  connected,  it  was 
found  impossible  to  float  those  debentures 
or  to  pay  off  the  existing  debentures,  or  to 
provide  the  further  capital  necessary  for  the 
business  of  the  company.  If  the  business 
was  to  be  carried  on,  it  was  absolutely  neces- 
sary that  further  capital  should  be  furnished 
in  order  that  a  railway  siding  and  further 
additional  business  premises  should  be 
erected.  Clause  24  of  the  conditions  en- 
dorsed on  the  debentures  provided  that  "  any 
meeting  convened  might  by  a  resolution  of 
three-fourths  .  .  .  agree  to  any  compromise 
or  adjustment  of  any  claim  by  the  holders 
of  the  stock  against  the  company  ...  or  the 
giving  of  time  to  the  company  for  the  pay- 
ment of  any  principal  or  interest  or  the 
release  of  the  property  or  any  portion 
thereof  charged  to  secure  the  stock,  and  the 
resolution  of  any  such  meeting  shall  bind 
all  the  holders  of  the  stock."  The  debenture- 
holders  passed  a  resolution  that  the  date  for 
the  repayment  of  the  existing  issue  of  first 
debenture  stock  should  be  postponed  for 
three  years,  and  another  resolution  that  the 
company  should  be  at  liberty  to  issue  further 
first  deJienture  stock  to  a  large  amount  to 
rank  pari  passu  Avith  the  existing  issue  of 
first  debenture  stock. 

Held— that  the  resolutions  came  within  the 
powers  of  clause  24  of  the  conditions. 

Decision  of  Buckley,  J.,  affirmed. 
Walker  v.  Elmore's  German  and  Austro-Hun- 

[garian  Metal  Co.,  Ld.,   (1902)  85  L.  T.  767 
-C.    A. 

89.  Debentures  "  Created "  before  but 
Issued  after  January  1st,  1901— Companies 
Act,  1900  (C3  &  G4  Vict.  c.  48),  s.  14.]— In 
August,  1900,  a  company  resolved  to  issue  de- 
bentures redeemable  at  twelve  months  from 
date  of  issue.  The  form  of  the  debentures 
was  approved,  and  the  seal  of  the  company 
was  affixed  to  each.  The  debentures  created 
a  charge  on  the  assets  and  undertaking  of 
the  company  by  way  of  floating  charge.  Half 
of  these  debentures  were  issued  in  Septem- 
ber, 1900,  andthe  other  half  retained  by  the 
company.       In     January,     1901,     after     the 


coming  into  operation  of  the  Companies  Act, 
1900,  the  company  issued  the  rest  of  the  de- 
bentures. On  April  18th,  1901,  the  company 
passed  a  special  resolution  for  voluntary 
winding-up. 

Held— that   no   registration   of   the   deben- 
tures issued  after  January  1st,  1901,  was  re- 
quired under  the  Companies  Act,  1900. 
In  re  Spiral  Globe,  Ld.   (No.  2),  Watson  v. 

[Spiral  Globe,  Ld.,  [1902]  2  Ch.  209;  71  L.  J. 

Ch.    538;  8G   L.    T.    499;  18   T.    L.    E.   532— 
Joyce,  J. 

90.  Joint  Debentures  Issued  by  Three  Com- 
panies—Joint and  Several  Covenants— Charge 
on  each  Undertakiny — Rights  of  Lenders.^ — 
Three  companies,  each  of  which  had  power  to 
issue  debentures,  issued  joint  debentures; 
they  jointly  and  severally  agreed  to  repay 
the  whole  loan,  and  each  company  charged 
its  own  undertaking. 

Held— (1)  that  it  was  tiltra  vires  for  a 
company  to  charge  its  assets  with  the  re- 
payment of  money  advanced  to  another  com- 
pany; but  (2)  that  the  debentures  formed  a 
valid  charge  upon  each  company's  assets  up 
to  the  amount  which  such  company  had  re- 
ceived. 

In  re  Johnston  Foreign  Patents  Co.,  Ld.,  and 

[Allied  Companies,  [1904]  2  Ch.  234;  73  L.  J. 

Ch.  617;  91  L.  T.  124-C.  A. 

91.  "  Mortgage  or  Charge  Created  by  Com- 
pany "—Sale  of  Part  of  Property— Purchase 
of  other  Property— Companies  Act,  1900  (63  & 
64  Vict.  c.  48).  s.  14.]  —  A  company  before 
January  1,  1901,  issued  debenture  stock,  and 
conveyed  to  trustees  under  a  trust  deed  for 
the  debenture-holders  certain  property  as 
security  for  the  debentures.  The  trustees, 
in  pursuance  of  a  power  contained  in  the 
deed,  sold  part  of  the  property,  and  after 
January  1,  1901,  they  invested  the  proceeds 
of  the  sale  in  the  purchase  of  other  property, 
which  the  vendor  conveyed  to  them  (the  com- 
pany not  being  parties  to  the  deed)  upon 
the  trusts  contained  in  the  trust  deed  as 
part  of  the  mortgaged  property. 

Held— that  the  conveyance  did  not  require 
to  be  registered,  as  it  did  not  create  a  mort- 
gage or  charge  within  the  meaning  of  sect. 
14  of  the  Companies  Act,  1900. 

Bristol  United  Breweries,  Ld.  v.  Abbot  and 
[Others,  (1907)  24  T.  L.  E.  91-Parker,  J. 

92.  Omission  to  Register — Inadvertence — 
Extension  of  "  Time."] — Where  a  company 
issued  debentures  but  owing  to  inadvertence 
neglected  to  register  them  within  twenty-one 
days  as  required  by  sect.  14  ss.  1  of  the  Com- 
panies Act,  1900,  the  Court  made  an  order 
extending  the  time  for  registering  the  deben- 
tures for  one  month  from  the  date  of  the 
order. 

In   re   Beattie,   E.   &  F.,   Ld.,    (1901)   W.   N. 
[152;  36  L.  J.  N.  C.  378— Cozens-ITardy,  J.  ' 

93.  Omission     io     Register — Extension     of 
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Time— Grounds  upon  which  Time  will  he 
Extended.]— In  a  case  where  there  had  been 
delay  at  the  Stamp  Office  and  also  inadver- 
tence in  misunderstanding  the  provisions 
of  sect.  1  ss.  4  of  the  Companies  Act,  1900, 
the  Court,  acting  under  sect.  15  of  that 
Act,  extended  the  time  for  registering  a 
series  of  mortgage  debentures  and  a  trust 
deed  for  securing  them. 
In  re  Bootle  Cold  Storage  and  Ice  Company, 
[(1901)  AV.  N.  54;  110  L.  T.  Jo.  447— 
Farwell,  J. 

94.  Omission  to  Register— Extension  of 
Time— Form  of  Order—Saving  of  Prior 
Rights-Companies  Act,  1900  (63  &  64  Vict, 
c.  48),  ss.  14,  15.]— Direction  given  by  the 
Judge  for  the  insertion  in  orders  for  the  ex- 
tension of  time  for  registration  of  deben- 
tures of  a  company  of  words  saving  the 
rights  of  parties  acquired  prior  to  registra- 
tion. 

In  re  Joplin's  Brewery  Co.,  Ld.,  (1901)  50 
[W.  R.  75;  85  L.  T.  411;  [1902]  1  Ch.  79; 
71  L.  J.  Ch.  21;  8  Manson,  426— Buckley,  J. 

95.  Omission  to  Register— Extension  of 
Time  —  "  Inadvertence  "  —  Protection  of 
Creditors— Saving  of  Prior  Pdghts— Wind- 
ing-up—Companies  Act,  1900  (63  &  64  Vict, 
c.  48),  ss.  14,  15.]— After  the  commencement 
of  the  winding-up  of  a  company,  a  motion 
was  made  under  sect.  15  of  the  Companies 
Act,  1900,  for  an  order  extending  the  time 
for  regisration  of  ten  debentures  on  the 
ground  that  the  omission  to  register  them 
was  due  to  inadvertence. 

Held— that  the  order  might  be  made  with 
the  addition  of  the  words  :  "  This  order  to 
be  without  prej  udice  to  the  rights  of  parties 
acquired  prior  to  the  time  when  such  deben- 
tures shall  be  actually  registered." 

In  re  Joplin  Brewery  Co.,  Ld.  ([1902]  1  Ch. 
79;  71  L.  J.  Ch.  21;  50  W.  R.  75;  85  L.  T.  411; 
8  Manson,  426 — Buckley,  J.,  supra),  followed. 

The  principle  of  the  cases — Crew  v.  Cum- 
mings  ((1888)  21  Q.  B.  D.  420;  57  L.  J.  Q.  B. 
041;  36  W.  R.  908;  59  L.  T.  886-C.  A.)  and  In 
re  Parsons,  Ex  parte  Furber  ([1893]  2  Q.  B. 
122;  4  R.  374;  62  L.  J.  Q.  B.  365;  41  W.  R. 
468;  68  L.  T.  777— C.  A.)— is  not  limited  in  its 
application  to  those  cases  in  which  the 
ownership  of  or  property  in  goods  or 
chattels  has  actually  changed ;  it  extends 
to  cases  in  which  the  rights  of  third  persons 
have  actually  accrued,  and  which  would  be 
prejudicially  affected  if  registration  were 
allowed  without  saving  and  protecting  those 
rights. 
In  re  Spiral  Globe,  Ld.,  [1902]  1  Ch.  396;  71 

[L.    J.    Ch.    128;    50   W.    R.    187;    85   L.   T. 

778;  18  T.  L.  R.  154;  9  Manson,  52— 

Eady,  J. 

96.  Omission  to  Register— Extension  of 
Time—"  Inadvertence  " — Secretary's  Ignor- 
ance—Companies Act,  1890   (63  &  64  Vict,  c. 


48),  ss.  14,  15.]— A  company  applied  by  ex 
parte  originating  motion  for  an  order  under 
sect.  15  of  the  Companies  Act,  1900,  extend- 
ing the  time  for  registering  under  sect.  14 
of  the  Act  the  debenture  trust  deed  of  the 
company,  and  if  necessary  eighty-three  of 
the  debentures,  on  the  ground  that  the  omis- 
sion was  due  to  "  inadvertence,"  consisting 
of  the  fact  that  the  secretary  of  the  company 
was  imperfectly  acquainted  with  the  provi- 
sions of  the  Act  of  1900  with  regard  to  the 
registration  of  debentures,  and  after  eighty- 
three  of  the  debentures  had  been  issued  had 
let  the  time  go  by  for  registering  them. 

Held— that  the  time  might  be  extended  for 
registering  the  trust  deed  and  such  other 
documents  as  the  applicants  should  be  ad- 
vised ought  to  be  registered  for  fourteen 
days  from  the  date  of  the  order,  the  order 
to  be  without  prejudice  to  the  rights  of  per- 
sons accrued  prior  to  the  time  at  which  the 
securities  in  question  should  be  actually 
registered. 

In  re  Mendip  Press,  Ld.,   (1902)  18  T.  L.  R. 
[38-Buckley,  J. 

97.  Omission  to  Register— Extension  of 
Time—"  To  some  other  Sufficient  Cause  "— 
Form  of  Order— Application  after  Winding- 
up— Companies  Act,  1900  (63  &  64  Vict.  c.  48), 
ss.  14,  15.]— The  directors  of  a  company  re- 
solved in  1898  that  ^65,500  should  be  raised 
by  an  issue  of  fifty-five  debentures  for  .£100 
each.  They  issued  fifty  of  the  debentures 
before  January  1st,  1901,  and  they  issued  in 
July,  1901,  the  remaining  five  debentures  to 
D.  His  solicitor  considered  the  question 
whether  it  was  necessary  to  comply  with  the 
provisions  of  the  Companies  Act,  1900,  with 
reference  to  registration,  I'nd  he  said  that, 
perusing  the  Act,  he  came  to  the  conclusion 
that  in  such  a  case,  if  anything  required  to 
be  registered,  it  M'as  only  the  company's 
resolution,  and  that  as  the  resolution  was 
passed  in  1898,  and  therefore  before  the  Act 
came  into  operation,  nothing  required  regis- 
tration. The  debentures  issued  to  D.  were, 
therefore,  not  registered.  In  October,  1901, 
the  company  resolved  to  wind-up,  and  a 
liquidator  was  appointed.  D.  applied  for  an 
extension  of  time  for  registration  of  his 
debentures. 

Held— that  the  solicitor  was  wrong,  as  the 
resolution  did  not  create  any  mortgage  or 
charge,  but  merely  put  the  company  in  a 
position  to  raise  a  sum  of  money  secured  by 
a  mortgage  or  charge;  that  the  omission  to 
register  was  due  "to  some  other  sufficient 
cause,"  and  the  case  was  within  sect.  15  of 
the  Companies  Act,  1900;  that  though  the 
applicant  had  been  badly  advised,  he  ought 
not  to  be  benefited  at  the  expense  of  other 
wholly  innocent  persons,  viz.,  the  other 
creditors;  and  as  the  winding-up  had  com- 
menced, an  order  containing  the  words  in- 
serted in  the  order  made  in  the  case  of  In  re 
Joplin  Brewery  Co.  ([1902]  1  Ch.  79;  71 
L.  J.  Ch.  21;  50  W.  R.  75;  85  L.  T.  411;  8 
Manson,    426— Buckley,    J.,    No.    94,    supra) 
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could   do   nobody    any    good,    and    that   the 

application  must  be  refused. 

In  re  S.  Abrahams  and  Sons,  [1902]  1  Ch.  695; 

[71  L.  J.  Ch.  307;  50  W.  R.  284;  86  L.  T. 

290;  18  T.  L.  E.  336;  9  Manson,  176- 

Buckley,    J. 

98.  Registration  of  Some  and  Failure  to 
Register  Others  in  Time— Extension  of 
Time— Rights  of  Parties— Rights  of  Deben- 
ture-holders inter  se—Form  of  Order — Com- 
panies Act,  1900  (63  &  64,  Vict.  c.  48),  ss.  14, 
15.]— A  company  having  power  to  do  so  re- 
solved to  issue  debentures,  ranking  pari 
passu,  to  the  extent  of  ^£85,000.  They  suc- 
ceeded in  actually  issuing  debentures  for  a 
considerable  part  of  that  sum  before  the 
Compmies  Act,  1900,  came  into  operation,  I 
and,  therefore,  at  a  time  when  registration  | 
was  not  necessary.  They  afterwards  issued 
others  after  the  commencement  of  the  Act 
which  were  not  registered  within  the  time 
prescribed  by  the  Act,  and,  therefore,  they 
were  in  a  condition  which  obliged  the  com- 
pany and  the  debenture-holders  to  have  re- 
course to  the  15th  section  of  the  Act.  The 
holders  of  these  debentures  and  the  com- 
pany obtained  from  the  judge  an  extension 
of  time  for  the  registration,  and  the  judge 
inserted  in  the  order  the  following  qualifi- 
cation, "  But  this  order  is  to  be  without  pre- 
judice  to  the  rights  of  parties  acquired  prior 
to  the  time  when  such  debentures  shall  be 
actually  registered,"  on  appeal. 

Held— that  the  fact  of  registration  and 
failure  to  register  ought  not  to  make  any 
difference  between  the  two  sets  of  debenture- 
holders;  that  their  rights  inter  se  ought  to 
rank  pari  passu;  and  that  the  order  must  be 
altered  to  that  extent. 

In  re  Joplin  Brewery  Co.  ([1902]  1  Ch.79; 
71  L.  J.  Ch.  21;  50  W.  R.  75;  85  L.  T.  411; 
8  Manson,  426— Buckley,  J.,   No.   94,   supra) 
discussed. 
In  re  J.  C.  Johnson  &  Co.,  Ld.,  [1902]  2  Ch. 

[101;  71  L.  J.    Ch.    576;  50  W.    R.  482;  86 
L.  T.  791;  9  Manson,  307— C    A. 
And  see  No.  104,  infra. 


99.  Extension  of  Time— Conditions  as  to 
Unsecured  Creditors —  "  Just  and  Equit- 
able"—Companies  Act,  1900  (63  &  64  Vict.  c. 
48),  s.  15.]— The  Court  will  not,  as  a  general 
rule,  in  extending  the  time,  under  sect.  15 
of  the  Companies  Act,  1900,  for  registering 
debentures  in  a  company,  impose  a  condi- 
tion protecting  the  rights  of  unsecured  cre- 
ditors of  the  company  who  have  become 
such  after  the  date  when  the  debentures 
ought  to  have  been  registered  and  before 
the  time  when  they  are  actually  registered. 

Semble,  if  a  case  of  sufficient  magnitude 
arises,  it  may  be  that  the  Court  will  direct 
the  order  to  be  advertised  and  its  operation 
suspended  for  a  time  so  as  to  enable  unse- 
cured creditors  to  come  in  and  ask  for 
terms  \o  be  imposed. 


In  re  Cardiff  Workmen's  Cottages  Co.,  Ld., 

[1906]    2    Ch.    627;    75    L.    J.    Ch.    769;    22 

T.  L.  R.  779;  95  L.  T.  669;  13  Manson,  382— 

Buckley,  J. 

100.  Extension  of  Time — "  Without  preju- 
dice to"  Rights  Acquired— Rights  of  Unse- 
cured Creditors— Companies  Act,  1900  (63  & 
64  Vict.  c.  48),  ss.  14  (1),  15.]— A  company  in 
1900  passed  a  resolution  to  raise  a  sum  of 
money  by  the  issue  of  debentures,  and  cer- 
tain debentures  were  issued  before  January 
1st,  1901.  Subsquently  to  that  date  fuither 
debentures  of  the  same  series  were  issued, 
but  were  not  registered  as  required  by  sect. 
14  of  the  Companies  Act,  1900.  On  July  24th, 
1903,  an  order  was  made  under  sect.  15  of 
the  Act,  extending  the  time  for  registration 
of  the  debentures  "without  prejudice  to  the 
rights  which  may  have  been  or  may  be  ac- 
quired against  the  holders  "  thereof  "  prior 
to  the  time  when  the  last-mentioned  deben- 
tures shall  be  actually  registered."  The  de- 
bentures were  accordingly  registered.  The 
company  having  gone  into  voluntary  liqui- 
dation after  the  registration. 

Held — that  the  proviso  in  the  order  ex- 
tending the  time  for  registration  only  pro- 
tected creditors  who  had  obtained  some 
charge  or  security  upon  the  property,  and 
did  not  make  the  debentures  which  were 
registered  under  the  order  but  before  the 
liquidatiDU  of  no  validity  as  against  the  un- 
secured creditors  of  the  company. 

In  re  Anglo-Oriental  Carpet  Manufactur- 
ing Co.  ([1903]  1  Ch.  914;  72  L.  J.  Ch.  458;  51 
W.  R.  634;  88  L.  T.  391;  10  Manson,  207, 
No.  104,  infra)  distinguished. 

Decision  of  Joyce,  J.  (75  L.  J.  Ch.  575;  54 
W.  R.  555;  22  T.  L.  R.  624)  reversed. 
In  re  Ehrmann  Bros.,  Ld.,  [1906]  2  Ch.  697; 
[75  L.  J.  Ch.  817;  22  T.  L.  R.  734;  13  Man- 
son,   256;   95    L.    T.    664;    13    Manson,   368 
— C.A. 

101.  Power  to  Issue  "not  exceeding 
.Amount  of  Preference  Share  Capital  " — No 
Preference  Shares  Issued.^ — If  articles  of 
association  authoj-ise  the  borrowing  upon  de- 
bentures of  a  sum  not  exceeding  the  amount 
of  the  preference  share  capital  of  the  com- 
pany, the  fact  that  no  preference  shares 
have  been  issued  does  not  limit  the  borrow- 
ing power. 

In  re  Johnston  Foreign  Patents  Co.,  Ld.,and 

[Allied    Companies,    [1904]    2    Ch.    234;    73 

L.  J.  Ch.  617;  91  L.  T.  124;  53  W.  R.  189; 

11   Manson,  378— C.   A. 


102.  Registrar's  Cci'tificate— Conclusiveness 
-Companies  Act,  1900  (63  &  64  Vict.  c.  48). 
s.  14.]— The  certificate  of  the  registrar  of 
joint  stock  companies  given  under  sect.  14  of 
the  Companies  Act,  1900,  is  conclusive  evi- 
dence that  all  the  requirements  of  the 
section  as  to  the  registration  of  debentures 
have  been  complied  with.     The  Court  will 
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Debentures — Continued. 

not  go  behind  such  a  certificate  and  inquire, 
e.g.,  whether  debenture-holders  do  in  fact 
rank  -pari  passu. 

In    re    Yolland,    Husson    &    Biekett,    Ld., 

[Leicester    v.    The    Co.,  [1907]  2  Ch.  471- 

Warrington,  J. 

103.  Trust  Deeds uhscquent  Issue— Con- 
struction of  s.  14  of  the  Companies  Act,  1900 
(63  &  64  Vict.  c.  48.]— The  following  is  the 
correct  interpretation  of  sect.  14  of  the  Com- 
panies Act,  1900,  with  regard  to  the  registra- 
tion of  debentures:— (a)  Where  a  company 
determines  by  resolution  to  issue  one  or  more 
independent  debentures  (i.e.,  not  a  series  of 
debentures  all  secured  pari  passu  by  one 
charge) ;  then  sub-ss.  1,  2,  and  3  apply.  Each 
debenture  issued  at  any  time  in  pursuance 
of  such  resolution  must  be  registered  within 
21  days,  not  of  the  date  of  the  resolution 
authorising  the  charge,  but  of  the  date  at 
which  the  charge  was  actually  created  in 
favour  of  the  first  holder ; 

(b)  Where  a  company  determines  to  issue  a 
series  of  debentures  within  the  meaning  of 
sub-s.  4,  then  the  particulars  set  out  in  that 
sub-section  must  be  registered;  and  they 
may  be  so  registered  at  any  time,  irrespec- 
tive of  the  date  of  the  resolution  and  cover- 
ing deed  (if  any);  such  registration  will 
protect  all  debentures  of  the  series  issued 
subsequently,  and  also  all  registered  not 
more  than  21  days  previously;  and  there  is 
no  need  to  register  the  actual  debentures  (as 
in  case  (a)).  Sub-s.  5  relates  only  to  cases 
where  there  has  been  registration  under 
sub-s.  4. 

Sub-s.  6  applies  to  both  cases;  but  the  form 
of  certificates  will  vary. 
In  re  Harrogate  Estates,   Ld.,   [1903]   1  Ch. 

[498;  72  L.  J.  Ch.  313;  51  W.  E.  334;  88  L.  T. 

82;    19    T.    L.    R.    240;    10    Manson,    136— 
Buckley,  J. 

104.  Trust  Deed— Extension  of  Time— Not 
Registered  till  after  Winding-up  Order- 
Companies  Act,  1900  (03  &  64  Vict.  c.  48), 
ss.  14,  15.]— A  debentures  trust  deed  was  not 
registered  within  21  days,  as  required  by 
sect.  14  of  the  Companies  Act,  1900,  but  the 
time  for  registering  was  extended  "  without 
prejudice  to  the  rights  of  parties  acquired 
prior  to  the  time  when  such  deed  and  deben- 
tures shall  be  actually  registered."  A  wind- 
ing-up order  was  mado.  14  days  before  such 
registration  was  effected. 

Held— that  upon  the  making  of  the  wind- 
ing-up order  the  assets  became  impressed,  in 
the  hands  of  the  liquidator,  with  a  statutory 
trust  in  favour  of  the  creditors;  and  that 
the  general  body  of  creditors  took  preference 
of  the  debenture-holders  iinder  the  protective 
clause  of  the  order,  whether  or  no  they  had 
commenced  proceedings  against  the  company 
before  the  winding-up  began. 

In  re  I.  C.  Johnson  <£•  Co.  ([1902]  2  Ch.  101; 
71  L.  J.  Ch.  576;  50  W.  R.  482;  86  L.  T.  791; 
9  Manson,  307— C.  A.,  No.  98,  supra)  dis- 
cussed. 


In  re  Anglo-Oriental  Carpet  Manufacturing 

[Co.,  Ld.,  [1903]  1  Ch.  914;  72  L.  J.  Ch.  458; 

51  W.  E.  631;  88  L.  T.  391;  10  Manson,  207— 

Buckley,  J. 

105.  Trust  Deed  prior  to  Act  of  1900— 
Change  of  Securities  subject  thereto  — 
Sub-demise  of  Newhj-acquircd  Property 
to  the  Trustees  in  1902  —  Need  for  Regis- 
tration-Companies Act,  1900  (63  &  64  Vict, 
c.  48),  s.  14.]— Before  the  passing  of  the 
Companies  Act,  1900,  a  company  had  issued 
debenture  stock  secured  by  a  covering  deed. 
In  accordance  with  the  provisions  of  this 
deed  the  trustees,  in  1902,  at  the  request  of 
the  company,  sold  some  of  the  specifically 
mortgaged  property,  and  reinvested  the  pro- 
fjeeds  in  the  purchase  of  a  leasehold  public- 
house.  In  order,  however,  that  the  trustees 
might  incur  no  liability  iinder  the  covenants 
in  the  lease,  the  company  took  an  assignment 
of  the  lease  to  themselves,  and  then  sub- 
demised  the  house  to  the  trustees  for  the 
whole  term,  less  one  day. 

Held— that  the  company  had  by  the  deed 
of  sub-demise  "  created  a  specific  mortgage 
or  charge "  upon  the  property  sub-demised, 
and  that  the  deed  must  be  registered  under 
sect.  14  of  the  Act  of  1900. 

Per  Stirling,  L.J. —The  trustees  already 
had  a  "floating  charge,"  for  which  the  deed 
substituted  a  specific  charge. 

Semble—ii  the  trustees  had  purchased 
direct  there  would  have  been  no  need  for 
registration. 

Decision  of  Byrne,  J.  ([1903]  2  Ch.  527;  72 
L.  J.  Ch.  496;  57  W.  E.  508;  88  L.  T.  722;  10 
Manson,  321),  aftirm-ed. 
Cornbrook  Brewery  Co.,  Ld.  ?j.  Law  Deben- 

[tore  Corporation,  Ld.,  [1904]  1  Ch.  103;  73 

L.  J.  Ch.  121;  52  W.  R.  242;  89  L.  T.  680; 
20  T.  L.  E.  140;  11  Manson,  60— C.  A. 

(f)  Validity. 

106.  Unauthorised  Issue— Bona  fide  Holder 
for  Value— Validity— Prevalence  over  E.iccu- 
tion  Creditor.}— The  memorandum  of  associa- 
tion allowed  the  company  to  borrow  money 
on  debentures.  A  debenture-holder  ad- 
vanced money  to  the  amount  of  .£519,  and  he 
received  in  respect  of  such  advance  a  deben- 
ture. The  seal  of  the  company  was  aflixed, 
and  the  debenture  purported  to  be  signed  by 
two  directors,  though  none  were  appointed 
and  no  resolution  passed  to  issue  debenture. 
The  debenture-holder  acted  in  good  faith, 
and  without  notice  of  the  circumstances 
under  which  the  debenture  was  issued.  On 
an  interpleader  issue  between  the  debenture- 
holder  and  an  execution  creditor. 

Held— that  the  debenture-holder  was 
entitled  to  judgment,  as  it  was  not  incum- 
bent on  him  to  inquire  whether  the  persons 
pretending  to  sign  as  directors  had  been 
duly  appointed. 
Duck  v.  Tower  Galvanizing  Co.,  [1901]  2  K.  B. 

[314;   70  L.    J.    K.   B.   625;   84   L.    T.    847- 
Div.   Ct. 
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X.  DEEDS   OF  ARRANGEMENT. 

107.  Non-Registration  —  Construction  — 
"  Creditors  Generally  "—Deeds  of  Arrange- 
ment Act,  1887  (50  &  51  Vict.  c.  57),  s.  4  (2) 
(b).]— The  Deeds  of  Arrangement  Act,  1887, 
does  not  apply  to  limited  companies  regis- 
tered under  the  Companies  Act— deeds  of 
arrangement  by  such  companies  are  dealt 
with  by  sect.  164  of  the  Companies  Act,  1862. 

A  deed  was  executed  by  (1)  a  company,^  (2) 
a  trustee,  and  (3)  "  the  persons  named  in 
the  schedule  hereto  (creditors) " ;  by  the 
deed  the  company  agreed  to  pay  a  weekly 
sum  to  the  trustee  in  order  to  pay  "  the 
creditors  the  whole  of  their  claims." 

Held— that  the  agreement  was  intended  to 
be  for  the  benefit  of  creditors  generally,  and 
that  any  creditor  might  come  in  and  take 
advantage  of  it. 

General  Furnishing  Co.  v.  Venn  (  (1863)  32 
L.  J.  Ex.  220;  2  H.  &  C.  153)  applied. 

In   re   Rileys,   Ld.  ;    Harper   v.    Eileys,   Ld., 

[1903]    2    Ch.    590;    72    L.    J.    Ch.    678;    51 

W.  E.  681;  10  Manson,  315;  89  L.  T.  529- 

Byrne,  J. 

Xr.  DEFUNCT   COMPANY. 

108.  Neglect  to  Make  Returns— Striking 
Name  off  Register— Application  to  Court  to 
Restore  Nayne-Companies  Acts,  1862  (25  &  26 
Vict.  c.  89),  ss.  26,  45;  1880  (43  Vict.  c.  19),  s. 
7;  and  1900  (63  &  G4  Vict.  c.  48),  ss.  19,  26.]- 
Where  a  company  neglects  to  send  to  the 
Registrar  of  Joint  Stock  Companies  the 
annual  return  required  by  sect.  26  of  the 
Companies  Act,  1862,  as  amended  by  sect.  19 
of  the  Companies  Act,  1900,  and  the  Registrar 
strikes  the  name  of  the  company  off  the 
register  under  sect.  7,  sub-sect.  4,  of  the 
Companies  Act,  1880,  as  a  defunct  company, 
the  Court,  upon  an  application  under  sect.  7, 
sub-sect.  5,  of  the  Act  of  1880  to  restore  the 
name  to  the  register,  has  no  power  to  im- 
pose a  penalty  as  a  condition  of  restoring  the 
name. 

By  sect.  7,  sub-sect.  4,  of  the  Act  of  1880, 
the  effect  of  striking  the  name  of  a  company 
off  the  register  is  to  dissolve  the  company, 
but  the  personal  liability  of  its  officers  for 
the  engagements  made  as  its  agents  is  pre- 
served, and  the  mere  restoring  of  the  name 
to  the  register  does  not  relieve  them  from 
that  liability.  To  relieve  them  from 
liability  the  Court  must  make  an  order 
under  sect.  7,  sub-sect.  5. 
In  re  Brown  Bayley's  Steel  Works,  Ld., 
[(1905)  21  T.  L.  E.  374-Buckley,  J. 

XII.  DIRECTORS. 

(a)  General. 

And  see  Bankkus  and  F.ANKlNf;,  30,  31 ; 
Limitation  of  Actions,  2. 

109.  Agreement  to  Employ  Managing 
Dirrctoi — Commencement  and  Nature  of 
Services— Regard     to     the    Interests     of     titc 

B.D. — VOL.    I.  ' 


Company— Statute  of  Frauds  (29  Chas.  2,  c. 
3),  s.  4.]— An  agreement  on  February  27th, 
1899,  was  entered  into  for  and  on  account  of 
a  company  to  be  registered  to  employ  A.  W. 
J.  as  joint  managing  director  of  the  com- 
pany for  a  term  of  five  years  at  a  certain 
salary.  On  the  same  day  the  company  was 
registered.  A.  W.  J.  was  one  of  the 
signatories  of  the  memorandum  of  associa- 
tion. On  March  11th,  1899,  A.  W.  J.  and  the 
only  other  director  met  and  passed  a  resolu- 
tion that  the  agreement  of  February  27th, 
1899,  should  be  approved,  and  it  was  signed 
and  sealed. 

Held— that  as  the  agreement  did  not  show 
when  the  employment  was  to  commence,  it 
was  not  sufficient  within  the  Statute  of 
Frauds;  that  it  was  also  insufficient  on  the 
ground  that  nothing  definite  was  said  in  it 
as  to  the  nature  of  the  services  to  be  per- 
formed, and  as  there  was  no  reference  to  the 
articles  of  association,  they  could  not  be 
referred  to  to  show  what  the  services  of  a 
managing  director  Mere;  that  as  there  was 
no  evidence  that  in  making  the  agreement 
regard  was  had  to  the  interests  of  the  com- 
pany, it  did  not  bind  the  company. 
In  re  Alexander's  Timber  Co.,  (1901)  70  L.  J. 
[Ch.  767 ;  8  Manson,  392— Wright,  J. 

110.  "Being    a    Director  "—Larceny    Act, 

1861  (24  &  25  Vict.  c.  96),  ss,  81,  83.]-To  con- 
vict a  person  of  offences  as  a  director  of  a 
public  company  within  sects.  81  and  83  of 
the  Larceny  Act,  1861,  it  is  not  enough  to 
prove  that  such  person  acted  as  a  director 
of  the  company;  it  must  be  proved  that  he 
was  properly  appointed  such  director. 

Eeg.   v.  Atkins,   (1900)  64  J.  P.  361— The  Re- 
[corder,  C.  C.  Ct. 

111.  Bona  fide  Acts  of  de  facto  Directors- 
One  really  Disqualified  —  Subsequent  Dis- 
covery of  Defect— Validity— Companies   Act, 

1862  (24  &  25  Vict.  c.  89),  s.  67.]-B.,  a  direc- 
tor of  a  company,  was  appointed  secretary 
to  it;  and,  by  one  of  the  articles  of  associa- 
tion, he  thereby  vacated  his  office  of  director, 
as  the  consent  of  a  general  meeting  was  not 
asked  before  his  acceptance  of  the  post  of 
secretary. 

He,  nevertheless,  continued  in  good  faith 
to  act  as  director;  and,  on  one  occasion,  he 
and  a  co-director  (two  forming  a  quorum) 
elected  an  additional  director;  and  the  ques- 
tion now  arose  whether  such  election  was 
valid. 

The  company's  articles  of  association  con- 
tained the  usual  "  common-form  "  article, 
validating  acts  done  at  a  meeting  of  direc- 
tors, notwithstanding  the  subsequent  dis- 
covery of  any  defect  in  the  appointment  or 
qualifications  of  all  or  any  of  tjieni. 

Held— (1)  that  this  article  applied,  although 
the  facts  giving  rise  to  the  defect  were,  in 
one  sense,  not  "subsequently  discovered," 
for  (hey  appeared  in  the  minute-book  at  the 
t  .lie;  and 
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Hirecto-ra— Continued. 

(2)  that  it  rendered  valid  the  election  of 
the  additional  director. 

Dawson  v.  African  Consolidated  Land  and 
Trading  Co..  ([1898]  1  Ch.  6;  67  L.  J.  Ch.  47; 
46  W.  R.  162;  77  L.  T.  392;  4  Manson,  372- 
C.  A.,  No.  116,  infra)  followed. 
British  Asbestos  Co.,  Ld.  and  Othees  v.  Boyd 

[and  Othees,  (1903)  51  W.  R.  667;  88  L.  T. 

763;    73    L.    J.    Ch.    31;    11    Manson,    88— 
Farwell,  J. 

112.  Contract — Directors  agreeing  to  Pur- 
chase   Shares   from    Another    Company— All 
Directors  Shareholders   in  and  Directors  of 
the  other  Company— Articles  of  Association 
—No  Director  to  Vote  in  Respect  of  a  Con- 
tract in  which  he  is  Interested— Agreement 
not  Binding.'] — By  the  articles  of  association 
of  a  company,  no  director  was  to  vote  "  in 
respect  of  any  contract  or  arrangement  in 
which  he  is  so  interested  as  aforesaid  " ;  but 
a  director   might  have  an   interest  in  con-  ' 
tracts  made  with  the  company,  provided  he  | 
disclosed  his  interest,  it  being  sufficient  for 
him   to   give   a   general   notice   "  that   he   is  1 
interested,   or  that  he,  being  a  member  of  ' 
any  specified  firm  or  company,  is  to  be  re-  \ 
garded  as  being  interested  in  any  contract  I 
made  with  such  firm  or  company."  j 

Held— that  a  director  of  B.  company,  being  I 
also  a  shareholder  of  G.  company,  was  in-  | 
terested  in,  and  could  not  validly  vote  for,  a  | 
contract  for  the  purchase  of  shares  by  B.  i 
company  from  G.  company.  i 

Therefore,   a  contract   made  on  behalf  of  i 
B.  company  at  a  board  meeting  by  three  of 
its  directors  for  the  purchase  of  shares  from  I 
G.    company   was   held    invalid,    because   all  | 
three   directors   were   also   shareholders   in,  ' 
and  directors  of,  G.  company. 
In   ee   Beitish   North   America   Coeporation, 
[Ld.,  [1903]  19  T.  L.  R.  662-Buckley,  J. 

113.  Duty  of  Directors  —  Preparation  of 
Accounts  by  Cashiei — Duty  of  Chairman  to 
Detect  Misstatements  in  Accounts.] — The  de- 
fendant was  the  president  of  a  banking  com- 
pany in  Quebec  which  was  constituted  by  a 
Canadian  statute,  and  he  was  paid  a  salary 
as  president.  The  cashier  of  the  bank  was 
the  principal  executive  oSicer  under  the 
directors,  and  he  improperly  allowed  over- 
drafts to  certain  customers,  which  caused 
losses.  The  cashier  prepared  the  accounts, 
which  were  periodically  submitted  to  the 
defendant  and  the  other  directors,  and  these 
accounts  were  duly  audited.  The  accounts 
were  so  framed  as  not  to  disclose  the  fact  I 
that  the  totals  included  unauthorised  over- 
drafts. There  was  nothing  to  show  that  the 
defendant  or  the  other  directors  had  any 
reason  to  suspect  or  distrust  the  cashier. 

Held— that  the  defendant  was  not  liable  on 
the  ground  of  negligence  for  having,  in  the 
circumstances,  trusted  the  regularly  autho- 
rised officer  of  the  company,  and  having 
failed  to  detect  his  concealment  of  the  over- 
drafts. 


Dovey  v.  Cory  ([1901]  A.  C.  477;  70  L.  J.  Ch. 
753;  85  L.  T.  257;  50  W.   R.  65;  8  Manson, 
346— H.  L.,  No.  124,  infra)  followed. 
Prefontaine  v.  Geenier,  [1907]  A.  C.  101;  76 

[L.  J.  P.  C.  4;  95  L.  T.  623;  23  T.  L.  R.  27; 
13  Manson,  401— P.  C. 

114.  One  Company  Sole  Director  of 
Another  Company— \j\tv&  vires.]— It  is  not 
ultra  vires  for  a  company  to  have  no  direc- 
tors or  to  have  another  company  as  its  sole 
directors   or    managers. 

In  re  Bulawayo  Market  and  Offices  Co.,  Ltd., 

[1907]    2    Ch.    458;    76    L.    J.    Ch.    673;    23 

T.   L.   R.   714— Warrington,   J. 

115.  Person  ceasing  to  be,  but  acting  as 
Director— Statement  of  Affairs— J urisdiction 
of  County  Court— Companies  {Winding  Up) 
Act.  1890  (53  &  54  Vict.  c.  63),  s.  7,  ss.  1.  2,  5.] 
— A  person  is  a  director  within  the  meaning 
of  sect.  7  of  the  Companies  (Winding  Up) 
Act,  1890,  notwithstanding  that  he  has 
legally  ceased  to  be  a  director,  if  he  has  in 
fact  acted  as  such  within  one  year  before 
the  order  for  the  winding-up  of  the  company; 
and,  therefore,  liable  to  furnish  the  state- 
ment of  affairs  required  by  that  section.  A 
County  Court  j  udge  has  j  urisdiction  to  order 
a  director  to  make  out  and  furnish  such  a 
statement,  for  the  special  provision  for  a 
penalty  contained  in  sub-sect.  5  of  the  above 
section  is  not  inconsistent  with  the  inherent 
power  of  the  Courts  to  enforce  compliance 
with  the  Act.  The  sub-section  is  not  exclu- 
sive of  the  jurisdiction  of  the  Court  to  make 
such  an  order. 

New  par  Consols,  In  ee  (No.  1),  [1898]  1  Q.  B. 

[573;  67  L.  J.  (Q.  B.)  595;  5  Manson  273— 

Div.   Ct. 

(b)  Appointment. 

116.  Defect  in  appointment  —  Clause  in 
Articles  as  to— Call  made  by  Directors- 
Validity— Companies  Act,  1862  (25  &  26  Vict, 
c.  89),  s.  67.]— A  clause  in  the  articles  of 
association  of  a  company— that  all  acts  done 
at  any  meeting  of  the  directors,  or  by  any 
person  acting  as  a  director,  shall,  notwith- 
standing that  it  shall  be  afterwards  dis- 
covered that  there  was  some  defect  in  the 
appointment  of  such  directors  or  persons 
acting  as  aforesaid,  or  that  they,  or  any  of 
them,  were  disqualified,  be  as  valid  as  if 
every  such  person  had  been  duly  appointed 
and  was  qualified  to  be  a  director— applies 
to  transactions  between  the  company  and 
the  shareholders  as  well  as  to  transactions 
between  the  company  and  strangers;  and 
consequently  a  call  made  by  directors  whose 
appointment  is  defective  will  be  validated  by 
that   clause. 

The  Howbeach  Coal  Company  v.  Teague 
(2  L.  T.  Rep.  187;  5  H.  &  N.  151)  discussed. 

Decision  of  Ridley,  J.,  sitting  as  vacation 
judge,    reversed. 
Dawson    v.    African   Consolidated    Land    and 

[Trading  Co.,  [1898]  1  Ch.  6;  67  L.  J.  Ch. 

47;  77  L.  T.  392;  4  Manson  372;  14  T.  L.  R. 
30;  46  W.  R.  132-C.  A. 
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117.  Defective  Appointment— Validity  of 
Acts  done  as  Directors— Articles  of  Associa- 
tion.]—A  company's  articles  of  association 
provided  inter  alia  that  all  acts  done  at  any 
meeting  of  directors,  or  by  any  person 
acting  as  a  director,  should  be  valid  not- 
withstanding any  appointment  being  defec- 
tive; and  that  no  person  not  being  a  retiring 
director  should,  unless  recommended  by  the 
directors  for  election,  be  eligible  for  election 
as  a  director  unless  fourteen  days'  notice  of 
his  candidature  should  have  been  given. 

On  May  27th  B.  was  elected  by  the  board 
a  director  of  the  company  :  the  appointment 
was  in  fact  defective,  but  B.  was  not  aware 
of  this  fact.  On  September  23rd  two  other 
directors,  D.  and  H.,  requested  B.  in  writing 
to  accept  their  resignation,  this  being  done 
in  pursuance  of  an  agreement  between  them 
and  B.  and  the  fourth  director  S.  On  Sep- 
tember 26th  B.  caused  notices  to  be  sent 
out  calling  a  general  meeting  for  October  5th 
in  order  to  fill  up  the  vacancies. 

At  the  meeting  B.  was  formally  elected  a 
director  and  W.  and  M.  were  elected  to  fill 
the  vacancies  in  accordance  with  the 
arrangement  between  B.,  S.,  D.  and  H. 
Subsequently  D.  and  H.  purported  to  Avith- 
draw  their  resignations,  claimed  that  B.,  W. 
and  M.  were  not  directors,  and  that  they 
were  entitled  to  act  as  such  with  S. 

Held— (1)  that  the  resignations  were  effec- 
tive without  any  acceptance,  or  alternatively 
that  they  were  accepted  at  once  by  arrange- 
ment with  the  other  directors; 

(2)  that  B.  honestly  believed  himself  to  be 
a  director  when  he  sent  out  the  notice  of 
September  26th,  that  S.  subsequently  adopted 
and  concurred  in  it,  and  that  therefore  it 
was  validly  issued  by  two  directors;  and 

(3)  that  on  October  5th  B.,  W.  and  M.  had 
all  such  a  recommendation  from  directors 
as  entitled  them  to  be  elected;  B.  having 
already  been  appointed  by  the  Board,  and 
W.  and  M.  being  proposed  in  accordance 
with  the  arrangement  between  the  original 
directors. 

British  Asbestos  Co.  Ld.  v.  Boyd,  [1903] 
2  Ch.  439;  T3  L.  J.  Ch.  31;  51  W.  R.  667;  88 
L.  T.  763-Farwell,  J.,  No.  Ill,  supra),  and 

In  re  Haycraft  Gold  Mining  and  Reduction 
Co.  ([1900)  2  Ch.  230;  69  L.  J.  Ch.  497;  83 
L.  T.  166;  7  Manson,  243-Cozens-Hardy,  J., 
No.  486,  infra),  discussed. 

Transport,    Ld.,     v.    Schonburg,     (1905)    21 
[T.   L.   E.   305-Warrington,   J. 

118.  Validity  of  Appointment.']  —  A  com- 
pany's articles  of  association  provided  that 
the  number  of  directors  should  be  not  less 
than  three  or  more  than  seven;  that  casual 
vacancies  on  the  board  might  be  filled  up  by 
the  other  directors;  and  that  if  at  any 
general  meeting,  at  which  directors  ought  to 
be  elected,  the  places  of  retiring  directors 
were  not  filled  up,  the  retiring  directors 
should  continue  in  oflice,  "  unless  it  shall  be 


determined   at   such    meeting   to   reduce   the 
number   of   directors." 

At  the  date  of  the  annual  meeting  in  June, 
1903,  one  of  the  five  directors  was  dead,  and 
a  resolution  was  moved  without  previous 
notice,  and  carried,  to  the  effect  that  A.  and 
B.  be  not  re-elected  and  that  the  two 
vacancies  be  not  filled  up,  and  that  the  num- 
ber of  directors  be   reduced  accordingly. 

Held— that,  as  the  two  directors  remaining 
had  power  to  fill  up  the  vacancy  due  to 
death,  the  constitution  of  the  company  had 
not  been  altered  by  reduction  of  the  number 
to  less  than  three  directors,  and  that  the 
resolution  was  valid ;  and  that,  therefore, 
two  new  directors  elected  at  a  subsequent 
meeting  after  due  notice  were  validly  ap- 
pointed, the  seats  of  A.  and  B.  being  vacant. 

Munster  v.  Cammell  Co.  (  (1882)  21  Ch.  D. 
183;  51  L.  J.  Ch.  731;  30  W.  E.  812;  47  L.  T. 
44— Fry,    J.)    followed. 

Bennett    Bros.,    Ltd.    v.    Lewis    and    Others, 
[(1904)  20  T.   L.   K.   1-C.   A. 

119.  Notice  of  Meeting— Companies  Act.]  — 
A  company  was  registered  on  February  17th, 
1897,  under  the  Companies  Acts,  and  on  Feb- 
ruary 18th  a  meeting  of  the  subscribers  iu 
the  memorandum  of  association  was  held, 
at  which  one  of  the  subscribers  was  ap- 
pointed a  director,  and  he  afterwards  acted 
as  such.  By  the  articles  of  association  of  the 
company.  Table  A.  of  Schedule  L  to  the 
Companies  Act,  1862,  so  far  as  it  dealt  with 
the  appointment  of  the  first  directors,  was 
expressly  excluded,  but  the  articles  con- 
tained no  provisions  in  substitution  therefor. 
By  the  articles  seven  days'  notice  of  any 
meeting  was  necessary.  The  person  so  ap- 
pointed as  a  director  assigned  to  the  plain- 
tiff the  fees  alleged  to  be  due  to  him  as  such. 

Held— that  as  seven  days'  notice  of  the 
meeting  was  not  and  could  not  bave  been 
given,  the  appointment  of  the  director  was 
invalid,  and  neither  he  nor  his  assignees 
could  sue  the  company  for  his  fees,  or  upon 
a  quantum  meruit  for  services  rendered. 
WooLF  V.  East  Nigel  Gold  Mining  Co.,  Ltd., 
[(1905)  21  T.  L.  R.  660-Kennedy,  J. 

120.  Informal— Validity.]— So  long  as  the 
articles  of  association  are  complied  with,  a 
director  may  be  appointed  iu  an  informal 
manner,  e.g.,  elsewhere  than  at  the  offices  of 
the  company. 

Smith  v.  Paringa  Mines,  Ltd.;  Paringa  Mines 

[Ltd.  V  Blair,  [1906]  1  Ch.  193;  75  L.  J.  Ch. 

702;  94  L.  T.  571;  13  Manson,  316— 

Kekewich,  J. 

(c)  Fiduciary  Relation. 

121.  Purchasing  Shares  from  Shareholders 
—Negotiations  for  Sale  of  Company's  Under- 
taking on  Foot  —  Obligation  to  Disclose.] — 
Where  shareholders  approach  the  directors 
of  a  company  with  the  view  of  selling  their 
shares    to     the    directors,     the     purchasing 
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directors  are  under  no  fiduciary  obligation  to 
disclose  to  their  vendor  shareholders  that 
negotiations  for  the  sale  of  the  company's 
undertaking  are  on  foot. 

Percival  v.  Wright,  [1902]  2  Ch.  421 ;  71  L.  J. 

[Ch.  846;  51   W.  R.  31,  18  T.  L.  R.  697;  9 

Manson  443— Eady,  J. 

122.  Secret  Profits— Contracts  with  Com- 
pany—Director's Interest  in  Contracts— Dis- 
closure—Voting.']— A  man  in  a  fiduciary  re- 
lation who  makes  "  secret  profits  "  is  bound 
to  give  them  up  to  the  principal  for  whom 
he  is  acting.  The  articles  of  association  of 
a  railway  company  provided  for  the  vacation 
of  his  oiBce  by  a  director  concerned  or  par- 
ticipating in  the  profits  of  any  contract  with 
the  company  unless  he  declared  in  writing 
the  nature  of  his  interest,  but  that  "no 
director  shall  vacate  his  office  by  reason  of 
his  being  a  member  of  any  corporation,  com- 
pany, or  partnership,  which  has  entered  into 
contracts  with,  or  done  any  work  for,  the 
company,  or  by  reason  of  his  being  interested 
either  in  his  individual  capacity  or  as  a 
member  of  any  company,  corporation  or 
partnership,  in  any  adventure  or  undertak- 
ing in  which  the  company  may  also  have  an 
interest,"  and  that  "  no  director  shall  vote 
on  any  question  in  which  he  has  a  personal 
interest  apart  from  the  members  at  large." 

Held— that  having  regard  to  the  above 
articles,  a  director  who  had  not  voted  or 
joined  in  any  vote  about  such  contracts,  was 
not  liable  to  accoiint  for  profits  received  by 
him  as  shareholder  and  partner  arising  out 
of  contracts  with  another  company  or  part- 
nership in  which  he  was  a  shareholder  or 
partner,  as  the  company  had  had  every  dis- 
closure that  was  material  to  them  to  know 
with  reference  to  the  interest  of  the  director 
and  to  any  conflict  of  duty  that  might  arise 
from  that  interest. 

Imperial  Mercantile  Credit  Association  v. 
Coleman  ((1871)  L.  R.  6  Ch.  558;  40  L.  J.  Ch. 
262;  18  W.  R.  570;  24  L.  T.  N.  S.  290-Lord 
Hatherley,  L.C.)  followed. 

Decision  of  Bvrne,  J.   ([1900]  1  Ch.  756;  69 
L.   J.   Ch.  408;   48  W.   R.   553;  83  L.   T.   19), 
affirmed. 
Costa  Rica  Ry.  Co.,  Ld.  v.  Forwood,  [1901]  1 

[Ch.  746;  70  L.  J.  Ch.  385;  49  W.  R.  337;  84 

L.  T.  279;  17  T.  L.  R.  297;  8  Manson,  374— 

C.  A. 

(d)  Misfeasance. 
See  also  Sect.  XIII.  Dividends  (b)  Pay- 
ment out  of  Capital. 

123.  Breach  of  Duty— Unauthorised  Pay- 
ment of  Capital  to  Shareholders— Liability 
of  Shareholders  to  Refund  the  Directors 
after  a  Winding-up  Order.]- The  directors 
of  a  company  owning  ships  having  received 
a  sum  of  money  under  a  policy  of  insurance 
of  one  of  the  ships  which  had  become  a  total 
loss,  distributed  the  money  among  the  share- 


holders in  the  company,  with  their  know- 
ledge and  consent.  An  order  was  made  in 
the  winding-up,  under  sect.  10  of  the  Com- 
panies Act.  1890,  declaring  that  the  pay- 
ments to  the  shareholders  were  payments  in 
reduction  of  the  capital  of  the  company  and 
were  unlawful,  and  the  directors  were 
ordered  to  repay  the  amount  to  the  liqui- 
dator. This  order  was  made  without  pre- 
judice to  the  right  of  the  directors  to  be 
recouped  by  the  shareholders. 

Held— that  the  directors  were  entitled  to 
recover  from  the  shareholders  the  money 
paid  to  them. 

Judgment    of    Divisional    Court    ([1899]    1 
Q.  B.  480;  68  L.  J.  Q.  B.  283;  47  W.  R.  282; 
SO  L.  T.  356;  15  T.  L.  R.  180;  6  Manson,  120) 
affirmed. 
MoxHAM    V.    Grant,    [1900]    1    Q.    B.    88;    69 

[L.  J.  Q.  B.  97;  48  W.  R.  130;  81  L.  T.  431; 
16  T.  L.  R.  34-C.  A. 

124.  Improper  Advances  —  Payment  of 
Dividends  out  of  Capital  —  Reliance  of 
Director  on  Officers  of  Company— Duty  of 
Director— Reasonable  Care— Examination  of 
Entries  in  Company's  Books— Negligence- 
Treatment  of  Abstract  Propositions  by  the 
Oo(/rt.]— Directors  who  are  proved  to  have, 
in  fact,  paid  a  dividend  out  of  capital  fail  to 
excuse  themselves  if  they  have  not  taken 
reasonable  care  to  secure  the  preparation  of 
estimates  and  statements  of  account,  such  as 
it  was  their  duty  to  prepare  and  submit  to 
the  shareholders,  and  have  declared  the 
dividends  complained  of  without  having 
exercised  thereon  their  judgment  as  mer- 
cantile men  on  the  estimates  and  statements 
submitted  to  them. 

The  appellant  sought  to  make  the 
respondent  liable  (1)  in  respect  of  losses  in- 
curred by  advances  of  money  which  he 
alleged  that  the  respondent  and  the  other 
directors  of  the  bank  negligently  made  to 
irresponsible  persons,  and  without  sufficient 
security;  (2)  in  respect  of  advances  to  the 
directors  themselves,  Avhich  he  alleged  were 
made  contrary  to  the  express  provisions  of 
the  articles  of  association;  (3)  in  respect  of 
sums  paid  to  the  shareholders  (including 
the  respondent  himself)  by  way  of  dividend 
on  their  shares,  which  he  alleged  were  paid 
out  of  the  capital  of  the  bank  and  not  out 
of  profits. 

No  imputation  of  dishonesty  was  made  on 
the  respondent,  nor  any  imputation  of  moral 
obliquity   imputed   to   him. 

Held — that  the  respondent  was  bound  to 
give  his  attention  to  and  exercise  his  judg- 
ment as  a  man  of  business  on  the  matters 
which  were  brought  before  the  board  at  the 
meetings  which  he  attended,  and  it  was  not 
proved  that  he  did  not  do  so ;  that  he  was 
entitled  to  rely  upon  the  judgment,  infor- 
mation, and  advice  of  the  chairman  and 
general  manager,  as  to  whose  integrity,  skill, 
and  competence  he  had  no  reason  for  sus- 
picion ;  that  he  was  not  bound  to  examine 
entries   in   the   company's   books;    that   the 
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appellant  had  not  made  out  that  the  respon- 
dent wilfully  misappropriated  the  company's 
funds  in  payment  of  dividends  or  was  guilty 
of  any  breach  of  duty  whatever. 

Except  as  to  some  of  the  abstract  proposi- 
tions treated  of  by  the  Court  of  Appeal,  their 
decision  sub  nom.  In  re  National  Bank  of 
Wales,  Ld.,  Cory's  Case  ([1899]  2  Ch.  629;  68 
L.  J.  Ch.  634;  48  W.  R.  99;  81  L.  T.  363;  15 
T.  L.  R.  517)  affirmed. 

DovEY  V.  Cory,  [1901]  A.  C.  477;  70  L.  J.  Ch. 

[753;  50  W.  R.  65;  85  L.  T.  257;  17  T.  L.  R. 

732;  8  Manson,  346-H.  L.  (E.) 

125.  Improper  Allotment  of  Shares— Mea- 
sure of  Damages— Stay  of  Proceedings  under 
Judgment.}  —  Shares  were  improperly 
allotted  to  directors  or  their  nominees. 

Held— that  the  directors  were  jointly  and 
severally  liable  to  make  good  to  the  com- 
pany all  moneys  received  by  them,  or  either 
of  them,  or  by  any  other  person  or  persons 
by  the  order,  or  for  the  use  of  them  or  either 
of  them  in  respect  of  all  the  shares  im- 
properly allotted,  which  had  been  disposed 
of  by  them  respectively,  or  their  respective 
nominees,  in  excess  of  the  moneys  received  by 
the  company  in  respect  of  the  shares  so  dis- 
posed of,  and  that  they  were  jointly  and 
severally  liable  to  pay  to  the  company  the 
excess  (if  any)  of  the  market  value  on  the 
dates  of  the  respective  allotments  of  the 
shares. 

Proceedings  under  a  judgment  should  not 
be  stayed,  pending  an  appeal,  unless  on  spe- 
cial grounds. 
Shaw    v.    Holland,    [1900]    2    Ch.    305;    69 

[L.  J.  Ch.  621;  48  W.  R.  681;  82  L.  T.  782 
-C.   A. 

126.  Improper  Payment  to  Director  for 
Services— Payment  in  Excess  of  Director's 
Expenditure— JJltra.  \iTes—Liability  of  Co- 
directors.}— A.  director  claimed  for  alleged 
services  rendered  by  him  to  the  company  in 
excess  of  his  expenditure.  He  did  not  render 
any  services  beyond  those  rendered  by  him 
in  his  capacity  of  director,  or  any  for  which 
he  was  entitled  to  be  paid  by  the  company 
any  sum  outside  his  ordinary  remuneration 
as  director. 

Held— that  in  paying  the  director  the 
moneys  in  excess  of  his  expenditure  his  co- 
directors  had  not  acted  as  men  with  any 
ordinary  degree  of  prudence  would  have 
acted  on  their  own  behalf,  and  had  been 
guilty  of  such  negligence  and  misconduct  as 
to  make  them  liable  to  the  company. 
Merchants'  Fire  Office,  Ld.  v.  Armstrong, 
[(1901)  17  T.  L.  R.  709-C.  A. 

127.  Injunction  to  Restrain  Director  from 
carrying  out  an  unfair  Transaction.y-The 
plaintiffs  appealed  from  an  order  of  Mr. 
Justice  North  refusing  a  motion  by  the 
plaintiffs  who  were  holders  of  vendors' 
shares,  and   who  were  suing  both  on  their 


own  behalf  and  on  behalf  of  the  fully  paid- 
up  shareholders,  to  restrain  the  defendant 
company  and  its  directors  till  the  trial  of 
the  action  from  completing  a  purchase  of 
shares  in  another  company  which  bad  been 
authorised  by  resolution.  On  it  appearing 
that  the  terms  of  the  proposed  purchase 
would  give  an  advantage  to  one  set  of  share- 
holders against  another,  the  Appeal  Court 
granted  an  injunction  to  restrain  the  defen- 
dants till  the  trial  from  carrying  out  the  re- 
solution to  buy  the  shares. 

Kerry    v.    Maori    Dreamgold    Co.,    (1898)    14 
[T.  L.  R.  402— C.  A. 

128.  Misfeasance  Summons  —  Directors 
found  Guilty  of  Breach  of  Duty— No  Result- 
ing Loss  to  Company — Directors  Ordered  to 
Pay  Costs  of  Summons— Companies  Act,lS&2 
(25  &  26  Vict.  c.  89),  s.  165.]— The  li'quidator 
of  a  company  took  out  a  misfeasance  sum- 
mons asking  that  it  might  be  determined 
whether  sums  drawn  out  on  cheques  signed 
by  two  directors  in  favour  of  a  third  had 
been  expended  ultra  vires,  and  if  so  that  the 
three  directors  should  repay  the  same. 

It  was  found  that  the  directors  had  been 
guilty  of  gross  neglect  and  breach  of  duty, 
but  that  no  loss  had  resulted  to  the  company 
as  the  amounts  had  been  refunded. 

Held— that  though  the  liquidator  had 
established  no  money  claim,  there  was  juris- 
diction to  order  the  directors  to  pay  the 
costs  of  the  summons. 

In  re  David  Ireland  &  Co.,  [1905]  1  Ir.  E 
[133-C.   A. 

(e)  Prospectus. 

See  also  Sect.  XX.  Prospectus  (b). 

129.  Fraud  — Rescission  of  Contract  to 
take  Shares— Joinder  of  Bankrupt  Director 
—Companies  Act,  1867  (30  &  31  Vict.  c.  131), 
s.  SS— Directors  Liability  Act,  1890  (53  &  54 
Vict.  c.  64).]— An  action  was  brought  by  a 
shareholder  of  a  company  claiming  as 
against  the  company  rescission  of  his  con- 
tract to  take  shares,  and  claiming  as 
against  a  promoter  and  director  of  the  com- 
pany a  declaration  that  the  prospectus  was 
fraudulent,  and  damages  under  sect.  38  of 
the  Companies  Act,  1867,  and  also  compen- 
sation under  the  Directors  Liability  Act, 
1890. 

Held— that  the  action  against  the  com- 
pany was  distinct  from  the  action  against 
the  director,  and  that  the  former  could  very 
well  go  on  by  itself. 

Greenwood  v.  Humber  &  Co.  (Portugal),  Ld., 
[(1899)  6  Manson,  42— Eomer,  J. 

130.  Liability  —  Repudiation  —  Directors 
Liability  Act,  1890  (53  &  54  Vict.  c.  64),  s.  3.] 
—The  expression  "  prospectus "  in  the  Di- 
rectors Liability  Act,  1890,  means  the  pros- 
pectus on  the  faith  of  which  shares  or  deben- 
tures are  taken.    A  person  who  assumes  the 
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post  of  director  of  a  company  and  is  aware 
of  the  issue  of  a  prospectus,  does  not  escape 
from  his  liabilities  under  the  Directors  Lia- 
bility Act,  1890,  by  abstaining  from  making 
an  inquiry  as  to  its  contents;  he  must  give 
public  notice  of  his  repudiation  of  such 
prospectus,  and  it  will  not  be  sufficient  for 
him  to  repudiate  it  after  action  brought. 
Drincqbier  v.  Wood,  [1899]  1  Ch.  393;  68 
[L.  J.  Ch.  181;  47  W.  R.  252;  79  L.  T.  548; 
15  T.  L.  E.  18;  6  Manson,  76— Byrne,  J. 

131.  Statement  in  Prospectus  that  Direc- 
tors would  take  Shares—Indefinite  Agree- 
ment J\— A.  prospectus  of  a  company,  approved 
by  the  directors  at  their  first  meeting  and 
issued,  stated  that  the  whole  of  the  ordinary 
shares  not  taken  by  the  vendors  to  the  com- 
pany would  be  taken  by  the  directors.  The 
register  of  shareholders  did  not  contain  the 
names  of  any  of  the  directors,  nor  were 
any  shares  allotted  to  them.  In  the  wind- 
ing up  of  the  company  the  liquidator  applied 
for  a  balance  order  against  B.,  one  of  the 
directors,  in  respect  of  367  unallotted 
ordinary  shares. 

Held,  by  the  Court  of  Appeal  (reversing 
Wright,  J.)— that  there  was  no  evidence  of 
an  agreement  by  B.  to  take  any  definite 
number  of  shares,  and  that  therefore  he  was 
not  liable  to  be  put  on  the  list  of  contri- 
butories  either  on  the  ground  of  agreement 
or  on  the  ground  of  estoppel. 
In  re  Moore  Brothers  &  Co.,  Ld.,  [1899]  1  Ch.  j 

[627;  68  L.  J.  Ch.  302;  47  W.  E.  401;  80  L.  T. 
104;  15  T.  L.  E.  192;  6  Manson,  290— C.  A. 

132.  Untrue  Statements  —  Directors  Lia- 
bility Act,  1890  (53  &  54  Vict.  c.  64),  s.  3- 
Civil  Procedure  Act,  1833  (3  &  4  Will. 
4,  c.  42),  s.  3.]  —  An  action  for  com- 
pensation for  loss  or  damage  sustained 
by  a  shareholder  in  a  company  by  reason  of 
untrue  statements  in  a  prospectus  under 
sect.  3  of  the  Directors  Liability  Act,  1890, 
is  not  an  action  "  for  penalties,  damages, 
or  sums  of  money  given  to  the  party 
grieved "  within  the  meaning  of  sect.  3  of 
the  Civil  Procedure  Act,  1833,  and  conse- 
quently need  not  be  brought  within  two 
years  after  the  cause  of  action  accrued. 
Thomson   v.   Lord   Clanmorris,    [1899]   2   Ch. 

[528;  68  L.  J.  Ch.  727;  48  W.  E.  39;  81  L.  T. 
286;  15  T.  L.  E.  502— Kekewich,  J. 

133.  "Untrue  Statements"  —  Misleading 
Statements— Notice  of  Contract— "  Fraudu- 
lent" Prospectus— Tricky  Waiver  Clause- 
Companies  Act,  1867  (30  &  31  Vict.  c.  131), 
s.  38— Directors  Liability  Act,  1890  (53  &  54 
Vict.  c.  64),  s.  3,  sub-s.  1.]— The  object  of  the 
Directors  Liability  Act,  1890,  was  to  remove 
the  defect  in  the  law  brought  to  light  by 
the  decision  of  the  House  of  Lords  in  Derry 
V.  Peck  ((1889)  14  App.  Cas.  337;  58  L.  J.  Ch. 
864;  38  W.  E.  33;  61  L.  T.  265;  1  Meg.  292- 
H.  L.   (E.)),  and  to  impose  upon  those  who 


issue  prospectuses  the  duty  to  take  reason- 
able care  not  to  make  untrue  statements. 

A  statement  in  a  prospectus  is  untrue  if  it 
is  distinctly  misleading. 

A  prospectus  which  does  not  comply  with 
the  first  half  of  sect.  38  of  the  Companies 
Act,  1867,  is  to  be  deemed  fraudulent,  as 
between  the  persons  issuing  it,  on  the  one 
hand,  and  all  persons  taking  shares  on  the 
faith  of  it,  on  the  other,  except  only  in  one 
case,  namely,  if  they  have  notice  of  the 
contract,  of  which  some  particulars  have  to 
be  given  in  compliance  with  the  first  part  of 
the  section.  Notice  in  the  section  means, 
not  what  is  called  "  constructive  notice," 
but  actual  notice;  that  is,  notice  which 
brings  home  to  the  mind  of  a  reasonably  in- 
telligent and  careful  reader  such  knowledge 
as  fairly,  and  in  a  business  sense,  amounts 
to  notice  of  a  contract. 

The  introduction  into  the  prospectus  of 
a  tricky  waiver  clause,  instead  of  preventing 
the  prospectus  from  being  deemed  fraudu- 
lent, affords  an  additional  reason  for  holding 
it  to  be  so  in  fact. 

Judgment    of    Kekewich     (80    L.    T.    462) 
affirmed. 
Greenwood  v.  Leather  Shod  Wheel  Co.,  [1900] 

[1  Ch.  421;  69  L.  J.  Ch.  131;  81  L.  T.  595; 
16  T.  L.  E.  117— C.  A. 


(f)  Powers. 

134.  Postponing  Ordinary  General  Meeting 
—  Extraordinary  Meeting  —  Business  of 
Ordinary  Meeting  at.]— Directors  of  a  com- 
pany have  (apart  from  special  provision  in 
the  articles)  no  power  to  postpone  an  ordin- 
ary general  meeting  of  shareholders :  the 
chairman,  with  the  consent  of  the  meeting, 
can  adjourn  it. 

Where  the  articles  provide  that  ordinary 
general  meetings  are  to  be  held  in  specified 
months,  the  directors  may  nevertheless  call 
extraordinary  meetings  at  other  times,  at 
which  meetings  the  business  of  ordinary 
meetings  may  be  transacted. 
Smith  v.  Paringa  Mines,  Ld.  ;  Paringa  Mines 

[Ld.  v.  Blair,  [1906]  2  Ch.  193;  75  L.  J.  Ch. 

702;  94  L.  T.  571;  13  Manson,  316— 

Kekewich,  J. 

135.  Refusing  to  Carry  out  Shareholders' 
Order— Sale  of  Company's  Assets— Ordinary 
Resolution  of  Company— Refusal  of  Directors 

I  to  Comply  with  Resolution.]— A  limited  com- 
I  pany  had,  by  its  memorandum  of  association, 
power  to  sell  its  undertaking  or  any  part 
I  thereof.  By  one  of  the  articles  of  associa- 
I  tion  the  company  might  by  special  resolu- 
tion remove  any  director  and  appoint  another 
i  person  in  his  place.  By  another  article  the 
I  management  of  the  business  of  the  company 
'  was  vested  in  the  directors,  who  might 
[  exercise  all  such  powers  and  do  all  such  acts 
I  as  might  be  exercised  or  done  by  the  com- 
,  pany,  and  were  not  thereby  or  by  statute  ex- 
I  pressly  directed  or  required  to  be  exercised 
or  done  by  the  company  in  general  meeting. 
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mrectora-Contiimed.  I  plaintiff    was    appointed    a    director    of    the 

^,    ,  i.  1       .„„i„+,-„^o   I  defendant   company  m   May,   1889,   and   held 

subject,  nevertheless,  to  such  regulations  j  ^j^^.^^  ^^^^  ^q  ^1  shares  in  his  own  right, 
not  being  inconsistent  therewith  as  might  ;  ^^^^  qualification  of  a  director.  He  at  one 
be  made  by  extraordinary  resolution,  iiy  \  ^.^^^^  i^gj^  2OO  shares,  but  he  sold  50  to  a 
another  article,  without  Prejudice  to  the  L^^.^^  ^^^^^^  ^^^^  transferred  100  to  his 
general  powers  conferred  ^y  ^he  last- ,  j^  ^^j^^  apparently  as  trustee  for  himself, 
mentioned  article  and  to  the  other  poweis  |  ^,j^^  ^^^.^.^^  ^j  ^j^^  company  was  duly  in- 
„.,,,   „„n,.,..f,.c  ..nforrpri   n«  .nforfiRRid.   the    ^^,^^^^^'  f^^^   ^10,000   to   -£100,000,   and   the 

directors'     qualification     increased     to     250 


and  authorities  conferred   as   aforesaid,   the 
directors  were  entrusted  with  the  power  to 


sell    any    property,    rights     or    privileges    to    ^^^  ^^^    ^^^    articles    altered    so    as    to 

which  the  company  might  be  entitled  on  such  ,  ^^^^^  ^j^^  plaintiff  a  life  director.  The 
terms  and  conditions  as  they  might  think  ^^^-^^^^g  ^^.^^  present  at  all  the  meetings  held 
fit.  At  a  meeting  of  the  shareholders  of  the  j  ^^^  ^^^^^  purposes.  On  April  22nd,  1901,  the 
company     a     lesolution     was    carried    by    ^^  "^         -      - 


simple  majority  for  the  sale  of  the  com- 
pany's assets  to  a  new  company.  The 
directors,  being  of  opinion  that  the  sale 
would  not  be  in  the  interests  of  the  com- 
pany, refused  to  comply  with  the  resolution. 
Held— that  it  was  not  competent  for  the 
company  by  a  simple  majority  at  an 
ordinary  meeting  to  compel  the  directors  to 
carry  out  the  sale.  If  the  mandate  to  the 
directors,  which  was  that  of  all  the  share- 
holders, was  to  be  altered,  it  could  only  be 
altered    in    the    manner    provided    by    the 


plaintiff  signed  the  share  prospectus,  m 
which  his  name  appeared  as  one  of  the 
directors.  On  April  20th  the  secretary  and 
manager  had  entered  the  plaintiff's  name  on 
the  register  in  respect  of  200  shares,  making 
with  his  original  50  his  qualification.  On 
April  26th  the  plaintiff  wrote  to  the  secretary 
saying  that  if  the  secretary  could  obtain  a 
purchaser  of  the  plaintiff's  200  shares  at  lOs. 
he  should  be  pleased  to  hand  the  secretary 
£5  and  resign  his  seat.  On  May  16th  the 
plaintiff  sent  in  his  resignation  of  the  office 
of  director. 


^'^*^'^^^®'  ^  ^  HELD-that  the  plaintiff  did  not  "  cease "  to 

Automatic    Self-Cleansing     Filter     Syndicate    ^^^^  350  shares  on  April  19th,  1901,  the  date 

[Co.,  Ld.   v.  Cuninghame,   [1906]   2  Ch.  34 ;  |  ^^    ^yi^ich    a    general    meeting    was    held    at 

75  L.  J.  Ch.  437;  94  L.  T.  651;  22  T.  L.  K.    ^.j^^^ji^    j-j^e    resolutions    were    passed    for    in- 

378;  13  Manson,  156-C.  A.  1  pj-gasing  the  capital  within  the  meaning  of 


136.  Sending  Out  Stamped  Proxies  to 
Shareholders— Payment  out  of  Funds  of 
CojJipany— Ultra  vires.]— The  directors  of  a 
railway  company,  whose  policy  is  attacked, 
are  entitled  to  send  out  circulars,  stamped 
proxy  forms  with  the  names  of  certain  per- 
sons inserted  therein  as  proxies,  and  stamped 
envelopes  for  return  postage  to  shareholders, 
explaining  their  policy  and  asking  for  the 
shareholders'  support  at  the  ensuing  meet- 
ing of  the  company,  and  to  pay  the  costs 
thereof  out  of  the  funds  of  the  company,  if 
they  honestly  believe  that  their  policy  is  for 
the  benefit  of  the  company.  Such  an  ex- 
pense is  fairly  and  reasonably  incidental  to 
or  consequential  on  the  business  expressly 
authorised  by  the  Acts  under  which  the  com- 
pany  was  incorporated. 

Studdart  v.  Grosvcnor  ((1886)  33  Ch.  D. 
528;  55  L.  J.  Ch.  689;  50  J.  P.  710;  34  W.  R. 
754 ;  55  L.  T.  171 ;  2  T.  L.  E.  811— Kay,  J.)  not 
followed. 

Pickerinq   v.   Stephenson    ((1872)   L.   E.   14 
Eq.  822;  41  L.   J.   Ch.  493;  26  L.   T.   608;  20 
W.   E.   654)   explained. 
Peel   v.    London   &   North-Western   Eailway 

[Company,  [1907]  1  Ch.  5;  70  L.  J.  Ch.  152; 

95  L.  T.  897;  23  T.  L.  E.  85;  11  Manson,  30— 

C.  A. 

(g)  Qualification. 
137.  Director's  Qualification  Increased— 
Director  "  Ceasimj  to  Hold  Necessary 
Qualification"— Sispiino  Share  Prospectus— 
Binding  Contract  to  Acquire  Qualification- 
Resignation  of  Office-Companies  Act,  1900 
(03   &   64  Vict.   c.   48),   s.  3,   suh-s.   2.]-The 


sect.  3,  sub-sect.  2,  of  the  Companies  Act, 
1900;  and  that  a  person  who  accepts  an  ap- 
pointment as  director,  knowing  that  the 
holding  of  a  certain  number  of  shares  is  a 
necessary  qualification,  and  acts  as  director, 
must  be  held  to  have  contracted  with  the 
company  that  he  will,  within  a  reasonable 
time,  obtain  the  requisite  shares,  either  by 
transfer  from  existing  shareholders  or 
directly  from  the  company,  and  if  he  has  not 
obtained  the  shares  within  a  reasonable 
time  from  the  public,  the  company  are 
authorised  to  put  him  on  the  register  in 
respect  of  the  shares;  that  where  a  director 
takes  an  active  part  in  the  scheme  for  in- 
creasing the  qualification,  the  time  runs  be- 
fore the  date  of  the  second  or  confirmatory 
resolution  or  at  the  latest  on  the  first  oc- 
casion when  he  does  an  important  act  as 
director  after  that  date;  that,  therefore,  the 
plaintiff  was  bound  to  have  acquired  his 
qualification  before  signing  the  prospectus 
on  April  22nd,  1901,  as  this  was  a  statutory 
duty  imposed  upon  him  as  director  by  sect. 
9,  sub-sect.  2,  of  the  Act  of  1900,  and  was  a 
solemn  assertion  that  he  was  a  duly  qualified 
director;  that  the  inscrtitm  of  his  name  on 
the  register  on  April  20th  must  be  deemed 
to  have  been  authorised ;  and  that  there  was 
a  binding  contract  prior  to  May  16th.  the 
date  of  the  plaintiff's  resignation,  and  he 
could  not,  by  his  own  sole  act,  release  him- 
self from  its  obligation. 
Molineaux  v.   London,   Birmingham  and  ;Man- 

fcHESTER  Insurance  Co.,  [1902]  2  Iv.  B.  589; 

71  L.  J.  K.  B.  848;  51  W.  K.  36;  87  L.  T. 
324;  18  T.  L.  E.  753— C.  A. 
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138.  Holding  Shares  "in  his  own  Right" 
—Director  an  Undischarged  Bankrupt- 
Shares  claimed  by  Trustee  in  Bankruptcy- 
Charging  Order— Judgments  Act,  1838  (1  &  2 
Vict.  c.  110),  s.  14.]— Where  the  articles  of 
association  provide  that  the  qualification  of 
a  director  shall  be  the  holding  "  in  his  own 
right "  a  certain  number  of  shares,  he  need 
not  be  the  beneficial  owner  of  them,  but  he 
must  be  a  person  who  holds  the  shares  in 
such  a  way  that  the  company  can  safely  deal 
with  him  in  respect  of  the  shares,  whatever 
his  interest  may  be  in  the  shares.  Holding 
in  a  representative  character  will  not  do. 
Holding  as  trustee  without  beneficial  owner- 
ship will  do. 

In  1888  the  plaintiff  was  adjudicated  a 
bankrupt,  and  he  was  never  discharged.  In 
1901  the  defendant  company  was  incorporated 
and  by  its  articles  of  association  the  plain- 
tiff was  appointed  a  first  director,  whose 
qualification  was  the  holding  ''  in  his  own 
right "  100  shares.  The  plaintiff  was  and  on 
April  25th,  1902,  continued  to  be,  the  holder 
of  1,000  shares,  and  on  that  day  he  was 
excluded  from  the  board  upon  the  ground 
that  he  had  become  disqualified.  The  trustee 
on  April  14th,  1902,  had  claimed  the  shares 
as  his,  but  had  postponed  for  a  few  days 
his  decision  as  to  whether  he  would  require 
to  be  registered  himself  or  elect  to  have 
some  person  nominated  by  him  registered  as 
transferee.  On  April  28th,  1902,  a  transfer 
in  the  plaintiff's  favour  of  100  shares  was 
executed  and  lodged  for  registration. 

Held— that  the  company  could  not  have 
safely  dealt  with  the  plaintiff  in  disregard  of 
the  claims  of  the  trustee;  that  the  plaintiff 
(although  he  had  a  beneficial  interest  in 
case  his  estate  proved  to  be  solvent)  was  not 
on  April  25th  the  holder  "  in  his  own  right " 
of  the  1,000  shares;  that  he  had  thereby 
become  disqualified  and  his  ofiice  of  director 
was  vacated;  and  that  as  the  trustee  had 
not  raised  any  objection  to  the  registration 
of  the  transfer  of  the  100  shares,  an  order 
for  rectification  of  the  register  must  be 
made. 

Held  also— that  the  words  "in  his  own 
right "  for  the  purpose  of  qualification,  and 
the  same  words  for  the  purpose  of  a  charging 
order  under  sect.  14  of  the  Judgments  Act, 
1838,  have  not  the  same  meaning,  as  under 
sect.  14_  the  shares  to  be  charged  are  to  be 
shares  in  which  the  judgment  debtor  has  a 
beneficial  interest. 
SnTTON  V.  English  and  Colonial  Produce  Co., 

[1902]  2  Ch.  502;  71  L.  J.  Ch.  685;  50  W.  R. 

571;  87  L.  T.  438;  18  T.  L.  E.  647;  10  Man- 
son,  101— Buckley,  J. 

139.  "In  his  own  Right"— Income  Tax  on 
Directors'  Fees— Meeting  Convened  by  de 
facto  Directors— Ratification  of  Acts  Con- 
trary to  Articles— Notice  Convening  Meeting 
—Special  Business.]— Bj  the  articles  of  asso- 
ciation of  a  company  the  qualification  of  a 
director  was  jtjje  folding  "  iiji  Jjis  OFiJi  right " 


of  at  least  250  shares  of  the  company.  The 
defendant  was  registered  as  the  holder  of  250 
shares  as  "  liquidator  of  "  another  company. 

Held— that  the  defendant  did  not  hold  the 
shares  "  in  his  own  right,''  and  was  there- 
fore not  qualified  to  be  appointed  a  director. 

Payment  by  the  directors  out  of  the  com- 
pany's funds  of  the  income  tax  on  the  direc- 
tors' fees  is  inadmissible  unless  expressly 
authorised  by  the  articles  of  association. 

Resolutions  passed  by  a  general  meeting 
are  not  invalidated  by  any  irregularity  in 
the  constitution  of  the  board. 

Articles  fixing  directors'  fees  and  qualifica- 
tion are  binding  on  the  company,  and,  with- 
out first  altering  them  by  special  resolution, 
the  company  cannot  ratify  an  act  of  the 
directors   which   contravenes   them. 

A  notice  convening  a  general  meeting  of 
the  company  was  sent  out  with  the  report  of 
the  directors;  the  report  stated  (but  the 
notice  did  not  state)  that  "^  you  will  be  asked 
to  ratify  the  election  of  R.  as  a  director." 

Held— that  this  was  sufficient  notice  to  the 
shareholders  of  the  intention  to  bring  before 
the  meeting  the  ratification  of  the  previous 
election  of  R.  by  the  other  directors. 
BoscHOEK  Proprietary  Co.,  Ld.  v.  Fuke,  [1906] 

[1  Ch.  148;  75  L.  J.  Ch.  261;  54  W.  R.  359; 

94  L.  T.  398;  22  T.  L.  R.  196;  13  Manson, 
100— Eady,  J. 

140.  Vacation  of  Office— Remuneration— 
Apportionment.]— The  terms  of  the  implied 
agreement  between  a  director  who  has  ac- 
cepted oSice  and  acted,  and  the  company— 
viz.,  on  his  part  to  serve  the  company  on 
the  terms  of  the  articles,  and  on  the  com- 
pany's part  that  he  shall  receive  the  re- 
muneration provided  by  the  articles— are 
cross-contracts,  and  are  not  interdependent. 
An  article  providing  that  the  ofiice  of  a 
director  shall  be  vacated  if  he  cease  to  hold 
the  due  qualification,  does  not  apply  to  the 
case  of  a  qualification  never  possessed.  An 
article  providing  a  sum  for  the  remunera- 
tion of  the  board  in  each  year  applies  to 
every  member  of  the  board,  including  a  de 
jure  director  who  has  not  acquired  his 
qualification  shares  under  the  articles.  The 
omission  to  apply  for  and  obtain  such  shares 
from  the  company  is  not  such  a  breach  of 
duty  as  to  constitute  a  defence  to  any  claim 
for  remuneration.  Where  the  articles  pro- 
vide a  sum  for  the  remuneration  of  the 
board  "  in  each  year,"  no  remuneration  can 
be  claimed  except  for  a  complete  year,  and 
there  is  no  apportionment  in  respect  of  an 
incomplete  year. 

Salton  v.  New  Beeston  Cycle  Co.,  [1899]  1  Ch. 

[775;   68  L.   J.   Ch.   370;   47   W.   R.   462;   80 

L.  T.  521— Cozens-Hardy,  J. 

(h)  Quorum. 

141.  Council  of  Administration  —  Loan 
from  Bank— Payment  by  Member  of  Council 
—Proof  in  Winding-up.]— Bj  one  of  the 
articles  of  association  of  a  pomp^ny  limited 
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by  shares,  which  was  managed  by  a  council 
of  administration,  the  number  of  members 
of  the  council  was  not  to  be  less  than  three; 
and,  by  another  article,  the  continuing 
council  might  act  notwithstanding  any 
vacancy;  and  by  another  article  the  council 
might  determine  the  quorum  necessary  for 
the  transaction  of  business.  At  a  time  when 
the  members  of  the  council  were  reduced  to 
two,  the  company  overdrew  its  account  at 
its  bankers,  who  held  securities  given  in  the 
name  of  the  company  by  the  two  members 
of  the  council.  The  bankers,  who  had  no 
notice  of  the  defect,  demanded  payment  of 
the  overdraft,  and  one  of  the  members  of 
the  council  paid  off  the  amount  and  took  a 
transfer  of  the  securities.  The  company 
having  gone  into  liquidation,  the  member  of 
the  council  claimed  to  prove  for  the  sum 
which  he  had  paid  the  bankers.  For  several 
years  the  business  of  the  company  was  con- 
ducted by  two  members  of  the  council  with- 
out regard  to  any  resolution  as  to  a  quorum. 

Held— that  the  irregularity  of  the  pro- 
ceedings did  not  affect  third  parties,  and 
that  the  bank's  claim  for  payment  of  the 
overdraft  was  valid. 

In  re  Scottish  Petroleum  Co.  ((1883)  23 
Ch.  D..  413;  31  W.  E.  846;  49  L.  T.  318- 
C.  A.)  followed. 

Held  also— that  the  member  of  the  council 
who  paid  off  the  amount  was  entitled  to 
stand  in  the  shoes  of  the  bank. 

Decision  of  Wright,  J.    ([1900]  2  Ch.  272; 
69  L.  J.  Ch.  412;  83  L.  T.  165),  affirmed. 
In  re  Bank  of  Syria;  Owen  and  Ashworth's 

[Claim;     Whitworth's  Claim,   [1901]   1  Ch. 

115;  70  L.  J.  Ch.  82;  49  W.  R.  100;  83  L.  T. 

547;  17  T.  L.  R.  84;  8  Manson,  105— C.  A. 

142.  Interested  Directors— Validity  oj 
Resolution.'}— An  article  providing  that 
"two  directors  shall  be  a  quorum"  means 
two  directors  competent  to  transact  the  par- 
ticular business  before  the  Board. 

Therefore,  Avhere  two  out  of  three  direc- 
tors present  when  a  certain  resolution  was 
passed,  were  on  account  of  interest  disquali- 
fied from  voting  upon  it. 

Held— that  the  resolution  was  invalid. 
In   re   Greymolth   Point   Elizabeth   Ry.    and 

[Coal  Co.,  Ld.,  Yuill  v.  The  Co.,  [1904]  1 

Ch.  32;   73  L.   J.   Ch.   92;   11  Manson,  85- 
Farwell,  J. 

(i)  Remuneration. 

143.  Fees — Annual  Sum  for  Services — Ap- 
portionment —  Contributory  claiming  as 
Creditor— Companies  Act,  1802  (25  &  26  Vict, 
c.  89),  s.  138.] — The  articles  of  association  of 
a  company  incorporated  under  the  Com- 
panies Acts,  1862  to  1890,  provided  that  "  the 
directors  shall  be  paid  out  of  the  funds  of 
the  company  as  follows,  namely,  a  sum  of 
■£150  per  annum  to  the  chairman,  and  a  sum 
of  .£100  per  annum  to  each  ordinary  direc- 
tor, by  way  of  remuneration  for  their  ordi- 
/jary   servicps," 


Held— that  the  language  of  the  articles  did 
not  allow  apportionment,  but  really  meant 
a  sum  for  the  entire  year. 

Held  also— that  a  contributory  has  an  in- 
terest which  entitles  him  to  be  heard,  not- 
withstanding he  really  claims  as  a  creditor. 
In  re  Central  De  Kaap  Gold  Mines,  (1900)  69 
[L.  J.  Ch.  18;  7  Manson,  82— Wright,  J. 

144.  "  For  each  Year."} — A  limited  com- 
pany was  registered  on  the  25th  March,  1896, 
with  articles  of  association,  one  of  which 
provided  as  follows  :  "  Each  of  the  directors 
shall  be  paid  out  of  the  funds  of  the  com- 
pany by  way  of  remuneration  for  their  ser- 
vices .jei50  for  each  year."  By  another 
article  S.  B.  was  appointed  one  of  the  first 
directors,  and  he  continued  a  director  until 
the  28th  May,  1897,  when  he  was  re-elected. 
From  that  time  he  continued  to  be  a  direc- 
tor until  the  22nd  March,  1900,  when  the 
company  passed  an  extraordinary  resolution 
for    voluntary    winding-up. 

Held — that  S.  B.  was  entitled  to  remunera- 
tion for  the  year  ending  25th  March,  1900, 
under  the  article  which  said  he  was  entitled 
"  for  each  year  " 
In  re  Shaws,  Bryant  &  Co.,  [1901]  W.  N.  124; 

[36  L.  J.  N.  C.  308;  111  L.  T.  Jour.  157— 
Wright,  J. 

145.  Yearly  Su7n — Apportionment — Service 
for  Period  less  than  One  Year.} — By  one  of 
the  articles  of  association  of  a  company  the 
directors  were  to  be  paid,  by  way  of  remu- 
neration for  their  services,  the  sum  of  <£125 
per  annum,  per  director,  and  such  further 
sums  as  should  from  time  to  time  be  deter- 
mined by  the  company  in  general  meeting, 
and  the  same  was  to  be  divided  among  them 
in  such  proportions  and  manner  as  the  direc- 
tors by  agreement  might  determine,  and 
in  default  of  such  determination  equally.  A 
director  ceased  to  be  a  director  before  his 
fee  for  the  year  became  payable,  and  sought 
to  recover  a  proportionate  part  of  such  fee. 

Held — that  the  article  referred  to  an 
annual  distribution  of  the  annual  amount 
payable  under  the  articles;  that  any  direc- 
tor who  Avent  out  of  office  before  the  end  of 
the  year  had  no  claim  to  any  part  of  the 
sum  to  be  divided ;  and  that  the  director  was 
not  entitled  to  recover  a  proportionate  part 
for  any  less  period  than  a  year. 

Salton  V.  New  Becston  Cycle  Co.  ([1899]  1 
Ch.  775;  68  L.  J.  Ch.  370;  47  W.  R.  462;  80 
L.  T.  521;  6  Manson,  238-Cozens-IIardy,  J., 
No.  140,  supra),  approved. 

Swabcy  v.  Port  Daruin  Cold  Mining  Co. 
((1889)  1  Megone,  385— C.  A.)  distinguished. 

Decision  of  Bruce,  J.    ((1900)  82  L.  T.  621; 
16  T.  L.  R.  379),  affirmed. 
Inman  v.  Ackhoyd  &  Best,  Ld.,  [19011  1  Q.  B. 

;[613;  70  L.  J.  K.  B.  450;  49   W.  R.  369;  84 

L.  T.  344;  17  T.  L.  R.  293;  8  Manson,  291 
-C.    A. 

146.  2'wo    Directors    Appointed    Jlcceivcrs 


435 


COMPANIES. 


436 


JUreetoTB— Continued. 

and  Managers  in  a  Debenture-holders' 
Action — Right  of  Two  Directors  to  Remune- 
ration, hoih  as  Directors  and  as  Receivers 
and  Managers.^ — Under  the  articles  of 
association  the  directors  liad  a  right 
to  be  paid  at  the  rate  of  ,£1,000  a  year, 
which  sum  was  always  divided  in  such 
a  way  as  to  give  the  chairman  .£300  and 
each  of  the  other  directors  ^6175.  That 
was  a  subsisting  contractual  obligation  down 
to  the  time  when  the  company  went  into 
liquidation.  Two  of  the  directors  were  ap- 
pointed by  the  Court  in  a  debenture-holders' 
action  to  be  receivers  and  managers  of  the 
company's  assets  and  business,  and  the 
Covirt  allowed  them  a  remuneration  for  so 
acting.  The  company  went  into  voluntary 
liquidation  with  a  view  to  reconstruction  of 
the    company.  I 

Held — that  the  directors  were  entitled  to  i 
remuneration  under  the  articles  of  associa- 
tion from  the  time  when  two  of  their  num- 
ber were  appointed  receivers  and  managers 
until  the  company  went  into  liquidation;  and 
that  the  two  who  were  appointed  receivers 
and  managers  were  entitled  to  their  remu- 
neration as  such,  and  also  to  their  shares  in 
the  remuneration  given  to  the  directors  by 
the  articles   of  association.  ! 

In  re  South  Western  of  Venezuela  (Barquisi- 

[meto  Ey.  Co.,  [1902]  1  Ch.  701;  71  L.  J.  Ch. 

407;  .W  W.  E.  300;  86  L.  T.  321;  9  Manson,  ! 
193— Buckley,  J.  : 

147.  Time  for  Payment— Condition  Prece- 
dent—Power to  Postpone  or  Anticipate  Pay-  j 
ment— Articles  of  Association— Interpreta-\ 
fion.]— By  the  articles  of  association  of  a 
company  it  was  provided  that  "  the  directors 
shall  be  allowed  to  receive  as  a  remunera- 
tion for  their  services,  and  there  shall  be 
allowed  to  them  out  of  the  funds  of  the  com- 
pany from  the  date  of  the  incorporation  of 
the  company,  the  sum  of  ^200  per  annum 
each  .  .  .  and  to  be  paid  at  such  times  as 
they  may  determine."  At  a  meeting  of  the 
board  a  resolution  was  passed  of  which  the 
minute  was  to  the  following  efiect :  "  With 
reference  to  the  question  of  unpaid  directors' 
fees,  it  was  agreed,  in  view  of  the  fact  of 
the  company  being  without  funds,  that  the 

payment    of    the    same    should    remain    in 
abeyance  for  the  time  being." 

Held— that  the  words  "and  to  be  paid  at 
such    times    as    they    may    determine "    im- 
ported a  condition  precedent  to  the  right  of 
the  directors   to  be   paid  the   remuneration 
mentioned  in  the  articles  of  association;  and 
that  the  directors  had  power  to  postpone  or 
anticipate  the  period  for  payment,  and  most 
properly  exercised  that  power. 
Caridad     Copper     Mining     Co.    v.    Swallow, 
[1902]  2  K.  B.  44;  71  L.  J.   K.   B.   601;  50 
W.  E.  565;  86  L.  T.  699;  18  T.  L.  E.  601;  9 
Manson,  336— C.  A. 

148.  Travelling  Expenses— Hotel  Expenses 
—Articles  of  Association-']— Vnless  its  arti- 


cles so  provide,  or  the  shareholders  so  re- 
solve, directors  of  a  company,  who  receive 
a  salary,  are  not  entitled  to  be  reimbursed  by 
the  company  for  their  travelling  and  hotel 
expenses  incurred  in  attending  board  meet- 
ings. 

By  one  of  the  articles  of  association  of  a 
company  each  director  was  to^  be  paid  ^200 
a  year  "  by  way  of  remuneration  of  his  ser- 
vices." Another  article  provided  for 
special  remuneration  to  directors  rendering 
special  services  or  making  special  exertions 
in  going  abroad  or  otherwise  for  the  pur- 
poses of  the  company.  A  third  was  an  ordin- 
ary "  indemnity  "  clause. 

Held— that  a  director  was  not  entitled  to 
be  paid  his  travelling  or  hotel  expenses  in- 
curred   for    the    purpose    of    attending    the 
board    meetings,    and    must    refund    moneys 
received    by    him    for    such  expenses;   and 
further  that  he  was  liable  to  the  company 
in  respect  of  cheques  signed  by  him  for  simi- 
lar payments  to  other  directors. 
Young  v.  Naval  and  Military  Civil  Service 
[Co-operative  Society  of  South  Africa,  Ld., 
[1905]  1  K.  B.  687;  74  L.  J.  K.  B.  302;  53 
W.  E.  447;  92  L.  T.  458;  21  T.  L.  E.  293;  12 
Manson,  212— Farwell,  J. 

149.  Special  Remuneration  for  Extra  Ser- 
vices—Capital Outlay— Articles  of  Associa- 
tion.]— One  of  the  articles  of  association  of 
a  company  provided  that,  if  any  of  the 
directors  should  be  called  upon  to  perform 
extra  services  on  behalf  of  the  company,  the 
directors  or  the  company  might  remunerate 
him  or  them  by  a  fixed  sum  or  by  a  per- 
centage of  profits  or  otherwise  as  might  be 
determined.  By  another  article  the  directors 
were  empowered  to  give  to  any  director  a 
commission  or  a  fixed  sum  on  any  particular 
business  or  transaction,  or  a  share  in  the 
general  profits  of  the  company,  which  should 
be  treated  as  working  expenses  or  capital 
outlay  of  the  company.  The  company  in 
general  meeting  passed  a  resolution  to  pay 
to  each  of  the  directors  for  their  services 
in  effecting  the  sale  of  the  company's  busi- 
ness to  another  company  the  sum  of  ^250  as 
a  commission  or  fixed  sum  to  be  treated  as 
capital  outlay. 

Held— that  the  sums  ought  to  be  debited 
to  profit  and  loss  account,  and  not  treated 
as  a  capital  outlay. 

AsHTON  &  Co.,  Ld.  and  Others  v.  Honey  and 
[Others,  (1907)  23  T.  L.  E.  253-Parker,  J. 

150.  Power  of  Directors  to  Grant— Action 
by  Shareholder  to  Ecstram.]— Apart  from 
any  prohibition  in  the  memorandum  of  asso- 
ciation, a  company  may  make  a  bargain 
with  one  of  its  directors  to  remunerate  him 
for  services  rendered  in  the  past,  or  to  be 
rendered  in  the  future,  either  by  way  of 
annuity  or  otherwise. 

The  memorandum  of  association  of  a  com- 
pany declared  one  of  its  objects  to  be -to 
provide  for  the  welfare  of  "  persons  in  the 
employment  of  the  company  or  formerly  in 
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their  employment,  and  the  widows  and  chil- 
dren of  such  persons  and  others  dependent 
on  them,  by  granting  money  or  pensions  " ; 
and  by  the  articles  of  association  the  busi- 
ness of  the  company  was  to  be  managed 
by  the  directors,  who  might  exercise  all  such 
powers  of  the  company  as  were  not  by  the 
statutes  or  by  the  articles  required  to  be 
exercised  by  the  company  in  general  meeting ; 
and  the  directors'  remuneration  was  to  be 
.£3,000,  but  the  company  might  by  resolu- 
tion in  general  meeting  grant  to  the  direc- 
tors additional  remuneration. 

Held— that  a  director  was  not  a  "person 
in  the  employment  of  the  company  "  within 
the  meaning  of  the  clause  in  the  memoran- 
dum of  association,  and  that  the  directors 
had  no  power  to  grant  a  director  additional 
remuneration,  either  in  the  form  of  an 
annuity  or  otherwise. 

Held  further— that,  as  it  was  within  the 
powers  of  the  company  to  do  so,  an  action 
would  not  lie  by  a  shareholder  on  behalf  of 
himself  and  all  other  shareholders  in  respect 
of  an  act  of  the  dirfictors  which,  though 
without  authority,  coiald  be  adopted  or  con- 
firmed by  the  company. 

Normandy  v.  Ind,  Coope  &  Co.,  Ld.,  (1907)  24 
[T.  L.  R.  57— Kekewich,  J. 

151.  Director  Holding  Qualifying  Shares  as 
Trustee — Claim  by  cestui  cjue  trust  for  the 
Remuneration.]— A  director  of  a  company  re- 
ceiving the  remuneration  authorised  by  its 
articles,  receives  it  as  payment  for  work 
done  and  not  as  profit  derived  from  his 
qualifying  shares,  and  he  is  not  liable  to 
account  for  it  to  the  beneficial  owner  of  his 
qualifying  shares. 

C,  a  director  of  the  D.  company,  was  put 
upon  the  board  of  the  K.  'orporation  to 
protect  the  interests  of  the  D.  company. 
His  ciualifying  shares  were  provided  out  of 
a  block  already  held  by  the  D.  company's 
chairman  in  trust  for  the  company,  and  C. 
executed  a  declaration  of  trust  in  favour  of 
the  compan}-.  C,  on  ceasing  to  be  a  director 
of  the  K.  corporation,  retransferred  the 
shares  to  the  D.  company;  and  subsequently 
that  company  was  ordered  to  be  wound  up. 

Held— that  its  liquidator  had  no  claim 
against  C.  in  respect  of  the  remuneration 
received  by  him  for  acting  as  a  director  of 
the  K.  corporation. 

Ex  parte  Beckwith  ([1898]  1  Ch.  324;  67 
L.  J.  Ch.  1G4;  78  L.  T.  155;  46  W.  E.  376; 
5  Manson,  1G8— Wright,  J.)  followed. 

Decision   of  Warrington,   J.,    [1907]   2  Ch. 
76;  76  L.  J.  Ch.  434;  96  L.  T.  837;  14  Manson, 
156— affirmed. 
In  re  Dover  Coalfield  Extension,  Ld.,  [1908] 

[1  Ch.  65;  98  L.  T.  31;  77  L.  J.  Ch.  94;  24 
T.  L.  E.  52-C.  A. 

(k)  Vacation  of  Office. 

152.  Absence  from  Directors'  Meetings- 
Remuneration— Resolution  to  Forego  Fees- 


Apportionment  of  Remuneration.^— By  one 
of  the  articles  of  association  of  a  company 
each  of  the  directors  was  to  be  paid  out  of 
the  funds  of  the  company  by  way  of 
remuneration  for  his  services  the  sum  of 
i;300  per  annum,  and  by  another  article  the 
office  of  a  director  was  to  be  ipso  facto 
vacated  "  if  he  absents  himself  from  the 
meetings  of  the  directors  during  a  period  of 
three  calendar  months  without  special  leave 
of  absence  from  the  directors,"  and  "  if  he 
is  requested  by  all  his  co-directors  to 
resign." 

McC.  was  appointed  a  director  on  3rd 
August,  1898.  He  attended  board  meetings 
down  to  and  including  a  meeting  held  on  3rd 
February,  1899,  at  which  the  directors,  in- 
cluding himself,  passed  the  following  resolu- 
tion :  "  That  no  remuneration  be  received  by 
the  directors  for  their  services  until  a 
dividend  is  declared  on  the  ordinary  shares 
of  the  bank."  The  next  meeting  of 
directors  was  on  3rd  March,  1899.  McC.  did 
not  attend  that  meeting,  and  was  absent 
without  special  .  leave  till  7th  May,  1899, 
having  gone  to  the  South  of  France,  accord- 
ing to  his  custom,  to  benefit  a  weak  chest. 
On  8th  May,  1899,  McC.  received  a  letter 
from  the  directors  informing  him  he  had 
ceased  to  be  a  director  by  reason  of  his  non- 
attendance  at  any  of  the  directors'  meetings 
during  the  last  three  months.  He  did  not 
insist  on  his  right  to  act  as  a  director.  No 
dividend  was  declared  on  the  ordinary 
shares  before  29th  December,  1899,  when  the 
winding-up  of  the  bank  commenced.  In  the 
winding-up  McC.  claimed  to  prove  for  =£45 
for  travelling  expenses  and  .£400  for 
remuneration  as  director  from  3rd  August, 
1898,  to  29th  December,  1899,  at  .£300  a  year. 

Held— (1)  that  there  was  nothing  which  in 
point  of  law  could  be  considered  as  an 
"  involuntary  absence  "  on  the  part  of  McC. 
and  that  vinder  the  circumstances  he 
"  absented  "  himself.  (2)  That  the  directors 
were  wrong  in  acting  upon  that  absence  as 
having  vacated  his  office  so  soon  as  7th  May, 
that  he  could  not  be  taken  to  have  absented 
himself  within  the  meaning  of  the  article  of 
association  until  3rd  March,  when  there  was 
a  meeting  which  he  ought  to  have  attended, 
and  that  the  period  of  absence  began  then. 
(3)  That  McC.  had  on  3rd  June  absented 
himself  from  the  meetings  of  the  directors 
during  a  period  of  three  months  without 
special  leave  of  absence  from  the  directors, 
and  had  ipso  facto  vacated  his  office.  (4) 
That  the  resolution  as  to  foregoing 
remuneration  was  valid.  (5)  That  McC. 
could  not  maintain  his  claim  for  remunera- 
tion, except  the  undisputed  amount  of  =£45, 
as  the  remuneiation  was  not  apportionable, 
not  being  due  until  the  end  of  the  year. 

Lambert  v.  Northern  Railirai)  of  Buenos 
Ayres  Co.  ((1869)  18  W.  R.  180)  distinguished. 

In   re   London   and   Northern   Bank  ;   McCon- 

[nell's  claim,  [1901]  1  Ch.  728;  70  L.  J.  Ch. 

251;  84  L.  T.  557;  17  T.  L.  R.  188;  8  Manson 

91-Wright,  J. 
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153.  Contract  with  Company  —  Office 
Vacated — Refunding  Director's  Fees— Com- 
pany's Lien  on  Shares  for  Such  Fees- 
Money  Paid  Under  a  Mistake  of  Fact.~\  — 
Where  the  articles  of  a  company  provide  that 
in  certain  events  a  director's  office  shall  be 
vacated,  the  office  is  automatically  vacated 
upon  the  happening  of  the  event,  and  the 
board  have  no  power  to  waive  the  vacation. 

W.,  elected  director  of  a  company  in  July, 
1900,  became  secretly  interested  in  a  contract 
with  the  company  in  December,  1900;  by  the 
articles  this  rendered  his  office  vacant,  but 
he  did  not  disclose  the  contract,  and  con- 
tinued to  act  as  director.  In  June,  1901,  the 
contract  came  to  an  end,  and  in  July,  1901, 
W.   was  re-elected  director. 

Held— that  W.'s  seat  became  vacant  in 
December,  1900,  but  that  his  disqualification 
came  to  an  end  in  June,  and  that,  therefore, 
he  was  validly  re-elected  in  July,  1901  :  Turn- 
bull  V.  West  Biding  Athletic  Club  ((1894)  70 
L.  T.  92— Kekewich,  J.)  distinguished  :  that 
he  must  repay  to  the  company  the  fees 
received  by  him  for  attending  meetings 
between  December  and  June,  such  fees 
having  been  paid  under  a  mistake  of  fact, 
or  for  a  consideration  which  had  failed ;  and 

That,  under  the  articles  the  company  had 
a  lien  on  his  shares  for  such  fees. 
In  be  the  Bodega  Co.,  Ltd.,  [1904]  1  Ch.  276; 

[73  L.  J.   Ch.  198;  52  W.  E.  249;  89  L.  T. 
694;  11  Manson,  95-FarwelL  J. 


154.  Place  of  Profit  under  the  Company.l- 
Articles  of  association  provided  that  the 
office  of  director  should  be  vacated  by  a 
director  "  if  he  accepts  or  holds  any  other 
office  or  place  of  profit  under  the  company 
(except  that  of  managing  director)." 

Held— that  a  director  who  accepted  the 
trusteeship  of  a  deed,  covering  or  securing 
debentures,  given  by  the  company  at  a  salary 
paid  by  the  company,  ceased  to  be  a 
director. 

AsTLEY  V.  New  Tivoli,  Limited,  [1899]  1  Ch. 

[151;  68  L.  J.  Ch.  90;  47  W.  R.  320;  79  L.  T. 

541;    6    Manson,    G4— North,    J. 

155.  Resignation  —  Managing  Director- 
Power  to  Withdraiv  Resignation  before  Ac- 
ceptance—Construction of  Articles.] — Sub- 
ject to  any  special  provision  in  a  company's 
articles,  a  director  is  entitled  to  resign  his 
office;  and,  if  due  notice  of  resignation  is 
given,  he  cannot  withdraAv  it  without  the 
consent  of  the  company. 

A  provision  in  the  articles  that  a  "  vaca- 
tion of  office  shall  not  take  effect  until  the 
directors  shall  pass  a  resolution  to  that 
effect "  does  not  prevent  his  notice  of  resig- 
nation being  binding  on  him  as  soon  as 
given. 

Glossop   v.    Glossop,    [1906]     2    Ch.    370;    76 

[L.  J,  Ch.  610;  97  L,  T,  372;  14  Manson,  246 

=-Neville,  J. 


XIII.  DIVIDEND. 

(a)  General. 
And  see  Limitation  of  Actions,  3,  L 

156.  Apportionment— Company's  Articles 
of  Association — Stipulation  against  Appor- 
tionment—Apportionment Act,  1870  (33  &  34 
Vict.  c.  35),  s.  l.'j—QucBre,  whether  an  ex- 
press stipulation  against  apportionment, 
such  as  is  contemplated  by  sect.  7  of  the 
Apportionment  Act,  1870,  can  be  looked  for 
outside  the  will  or  instrument  of  gift  in 
question. 

O.,  who  died  on  January  4th,  1906,  gave 
certain  shares  to  trustees  upon  trust  to  pay 
"  the  income  arising  therefrom  "  to  his  wife 
for  life.  After  his  death  a  dividend  was 
declared  for  the  year  ending  October  31st, 
1905,  and  also  an  interim  dividend  on  account 
of  the  year  ending  October  31st,  1900. 

Two  of  the  Company's  Articles  provided 
that  "  Every  dividend,  whether  arising  from 
past  or  current  profits,  shall  for  all  purposes 
be  deemed  to  accrue  and  fall  due  upon  the 
day  on  which  it  is  declared,  and  not  be- 
fore"; and  "every  dividend  shall  belong 
and  be  paid  (subject  to  the  Company's  lien) 
to  those  members  who  shall  be  on  the 
register  at  the  date  when  every  such  divi- 
dend is  declared,  notwithstanding  any  sub- 
sequent transfer  or  transmission  of  shares." 

Held — that  the  dividends  referred  to  were 
apportionable   between    O.'s   estate   and    his 
widow,  the    articles    not    amounting    to    an 
express  stipulation  to  the  contrary. 
In  re  Oppenheimer;  Oppenheimer  v.  Boatman, 

[1907]  1  Ch.  399 ;  76  L.  J.  Ch.  287 ;  96  L.  T. 
631 ;  14  Manson,  139-Eady,  J. 

157.  Capital  —  Appreciation  of  Assets  — 
Earned  Profits — Realized  Accretion  to  esti- 
mated Value  of  a  Debt— Unexpected  Profit.'] 
— The  question  of  what  is  profit  available  for 
dividend  depends  upon  the  result  of  the 
whole  accounts  fairly  taken  for  the  year, 
capital  as  well  as  profit  and  loss ;  and  al- 
though dividends  may  be  paid  out  of 
earned  profits  in  proper  cases,  although 
there  has  been  a  depreciation  of  capital,  yet 
a  realised  accretion  to  the  estimated  value 
of  one  item  of  the  capital  assets  cannot  be 
deemed  to  be  profit  divisible  amongst  the 
shareholders  witliout  reference  to  the  result 
of  the  whole  accounts  fairly  taken. 

A  debt  formed  part  of  the  assets  originally 
purchased  by  the  defendant  company,  and  as 
such  part  of  its  original  capital  assets.  The 
debt  was  not  regarded  or  treated  as  an  asset 
of  any  value  upon  the  purchase.  It  did  not 
appear  in  any  balance  sheet  as  part  of  the 
assets  of  the  company.  The  debt  was  paid 
off  in  full  with  arrears  of  interest. 

Held— that  such  payment  off  of  the  debt 
could  not  be  regarded  as  a  windfall  in  the 
nature  of  an  unexpected  profit,  and  as 
divisible  accordingly  amongst  the  share- 
holders without  reference  to  the  resullt  of 
the  whole  accounts  fairly  takes. 
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Dividend — Continued. 

Foster  v.  New  Trinid\d  Lake  Aspfalt  Co., 

[Ld.,  [1901]  1  Ch.  208;  70  L.  J.  Ch.  123;  49 

W.  E.  119;  17  T.   L.  K.  89;  8  Manson,  47 

— Byrne,  J. 

158.  Interim  Dividend— Postponement  of 
Payment  pending  Litigation— Moneys  at 
Bank  set  aside  in  "  Interim  Dividend  Ac- 
count" to  Cover  Interim  Dividend— Right  of 
Shareholders  to  Fund.]— The  directors  of  a 
company  passed  a  resolution  declaring  an 
interim  dividend  payable  on  a  future  date. 
Before  that  date  arrived  the  directors  re- 
solved that,  having  regard  to  certain  litiga- 
tion then  pending,  the  payment  of  the  divi- 
dend should  be  postponed.  The  directors  re- 
quested the  company's  bankers  to  set  aside 
out  of  moneys  in  their  hands,  under  a  special 
account  entitled  "  Interim  Dividend  Ac- 
count," a  sum  sufficient  to  cover  the  divi- 
dend, pending  the  company's  instructions. 
On  the  termination  of  the  litigation  the 
company  claimed  a  declaration  that  neither 
they  nor  their  bankers  were  bound  to  apply 
the  sum  in  payment  of  the  dividend. 

Held— that  the  money  need  not  be  applied 
in  payment  of  the   dividend,   and  that  the 
declaration  ought  to  be  made. 
Lagunas  Nitrate  Co.,  Ld.  v.  Schroeder  &  Co., 

[(1901)  85  L.  T.  22;  17  T.  L.  R.  625- 

Joyce.  J. 

159.  "  Profits  from  Time  to  Time  avail- 
able for  Dividend"— Reserve  Fund— Table 
A.  in  Part  excluded  by  Articles  of  Associa- 
tion—Companies Act,  1862  (25  «S5  26  Vict.  c. 
89),  Sched.  J.,  Table  A.,  cl.  74.]— By  the 
memorandum  of  association  of  a  company, 
whose  shares  were  divided  into  ordinary 
shares  and  founders'  shares,  "  the  profits 
from  time  to  time  available  for  dividend " 
were  to  be  applied  in  payment  of  a  divi- 
dend of  15  per  cent,  per  annum  on  the  ordin- 
ary shares,  and  the  surplus  was  to  be  divided 
between  the  ordinary  and  the  founders' 
shares  in  certain  proportions.  By  the  arti- 
cles of  association,  Table  A.  in  Schedule  I. 
to  the  Companies  Act,  1862,  was  adopted 
except  so  far  as  thereby  excluded  or  modi- 
fied, and  the  articles  provided  that  the 
"  profits  "  in  each  year  should  be  applied  in 
payment  of  dividends  as  above  set  out.  Some 
of  the  clauses  in  Table  A.  were  expressly  ex- 
cluded, but  clause  74  was  not.  The  directors, 
after  declaring  a  dividend  on  the  ordinary 
shares,  proposed  to  carry  the  balance  to  a 
reserve  fund. 

Held— that  "  profits  from  time  to  time 
available  for  dividend  "  meant  the  net  pro- 
fits after  deducting  all  proper  appropria- 
tions made  by  the  directors,  and  that  clause 
74  was  not  excluded  from  the  articles  of 
association,  and  that  the  directors  had  a 
modified  power  to  set  aside  out  of  the  profits 
a  reserve  fund  under  that  clause. 

Decision  of  Kekewich,  J.  (17  T.  L.  R.  103), 
reversed. 


Fisher  v.  Black  and  White  Pdblishino  Co., 

[1901]  1  Ch.  174;  70  L.  J.  Ch.  175;  49  W.  R. 

310;    84    L.    T.    305;    17    T.    L.    R.    146;    8 

Manson,  184— C.  A. 

(b)  Payment  out  of  Capital. 
See  also  Sect.  XII.   Directors  (d)  Mis- 
feasance. 

160.  Liability  of  Directors— Resolution  of 
Board  to  Pay  such  Dividend— Directors  not 
Present,  but  Present  when  Minutes  Ap- 
proved—Advice of  Managing  Director— Lia- 
bility for  Acts  of  Co-directors.'\ — Upon  the 
advice  of  their  managing  director  a  board 
resolved  to  pay,  and  did  pay,  an  interim 
dividend,  when  in  fact  no  profits  had  been 
earned.  At  the  next  meeting,  when  the 
minutes  came  up  for  confirmation,  A.,  who 
had  not  been  present  at  the  previous  meet- 
ing, asked  for  information,  and  was  told 
that  the  advice  of  the  managing  director 
had  been  followed  in  the  matter,  and  he 
thereupon  assented  to  the  confirmation  of 
the  minutes. 

Held— that  A.  was  not  liable  to  refund  to 
the  company  the  money  paid  out  in  divi- 
dends, for  his  co-directors  were  not  his 
agents  (Cullerne  v.  London  and  Suburban 
Building  Society,  (1890)  25  Q.  B.  D.  485;  59 
L.  J.  Q.  B.  525;  39  W.  R.  88;  63  L.  T.  511); 
nor  is  a  director  rendered  liable  merely  by 
taking  part  in  a  confirming  resolution  {In 
re  Lands  Allotments  Co.,  [1894]  1  Ch.  616; 
63  L.  J.  Ch.  291;  42  W.  R.  404;  70  L.  T.  286; 
1  Manson,  107— C.  A.);  and,  further,  that 
having  received  his  own  dividend  innocently, 
he  was  not  even  liable  to  refund  this. 

In  re  Denham  £■  Co.  ((1883)  25  Ch.  D.  752; 
32  W.  R.  487;  50  L.  T.  523-Chitty,  J.)  fol- 
lowed. 

Lucas  and  Others  v.  Fitzgerald  and  Others, 
[(1904)  20  T.  L.  R.  17- 

Lord  Alverstone,  C.  J. 

161.  Liability  of  Directors  and  Share- 
holders— Approval  of  Shareholders— Some 
Shareholders  Suing  Directors  in  Respect  of 
Dividend  so  Paid— Right  to  Maintain  Action 
—Liability  of  Shareholders  to  Refund 
Dividend.^— Tiie  directors  of  a  company  paid 
an  interim  dividend  out  of  profits  made  in 
the  first  half  of  the  year  1900.  At  the  close 
of  that  year  the  accounts  showed  a  debit 
balance,  so  that  in  effect  the  dividend  had 
been  paid  out  of  capital;  but  the  directors 
had  acted  honestly  and  botid  fide.  Having 
recognised  the  situation,  the  directors  ap- 
plied the  profits  of  1901  and  1902  to  wiping 
off  the  debit  balance,  and  it  was  probable 
that  by  the  end  of  1903  it  would  be  ex- 
tinguished. 

In  1903  two  of  the  shareholders  who  had 
concurred  in  passing  the  balance  sheets  com- 
menced a  shareholders'  action  against  the 
directors  to  compel  them  to  repay  the 
amount  expended  in  paying  the  dividend. 
The  directors  counter-claimed  for  tlie 
amount  of  the  dividends  received  by  the 
plaintiffs. 
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Hiviicni— Continued. 

Held  (varying  the  decision  of  Byrne.  J., 
20  T.  L.  R.  28.)- (t)  that  the  plaintiffs  must 
refund  their  dividends;  and  (2)  that,  as  they 
had  full  knowledge  of  the  facts  and  never- 
theless retained  such  dividends,  they  could 
not  succeed  in  their  action  against  the 
directors :  qucBre,  whether  they  could  have 
done  so,  if  before  action  they  had  repaid  the 
money  received  by  them. 
TowEKS  V.  African  Tug  Co.,  [1904]  1  Ch.  558- 
[73  L.  J.  Ch.  395;  52  W.  R.  530;  90  L.  t' 
298;  20  T.  L.  R.  292;  11  Manson,  198-C.  A. 

(c)  Preference  Shares. 

162.  Cumulative  Dividend— Memorandum 
and  Articles.]— A  company,  whose  memoran- 
dum and  articles  provided  for  preference 
shares  carrying  a  "cumulative  preferential 
dividend,"  was  reconstructed,  and  the 
memorandum  of  association  of  the  new  com- 
pany provided  for  preference  shares  carry- 
ing a  "  preferential  dividend,"  and  article  95 
of  the  articles  of  association  of  the  old  com- 
pany was  altered  by  striking  out  the  word 
"cumulative"  before  "preference,"  so  as  to 
read  thus:  "The  net  profit  from  time  to 
time  available  for  distribution  as  dividend 
shall  be  applied  first  in  payment  to  the 
holders  of  the  preference  shares  in  the  com- 
pany of  a  preference  dividend.  .  .  ." 

HELD--that  the  holders  of  the  preference 
shares  in  the  new  company  were  entitled  to 
a  cumulative   preferential   dividend. 

Staples  V.  Eastman  Photographic  Materials 

Co.    ([1896]   2  Ch.  303;   G5  L.   J.   Ch.   682;   74 

L.  T.  479— C.  A.)  distinguished. 

Foster  v.  Coles  and  M.   B.   Foster  &  Sons 

[Ld.,    (1906)  22  T.   L.  R.  555- Joyce,  J. 

163.  Fixed  Cumulative  Dividend—Reserve 
Fund— Declaration— Condition  Precedent- 
Actual  and  Estimated  Loss— Discretion  of 
Directors—"  Interest  "—Circulating  Capital 
—Court  Overriding  Directors'  Opinion.']— 
The  plaintiffs,  who  were  preference  share- 
holders, brought  an  action  to  obtain  pay- 
ment of  their  fixed  cumulative  preference 
dividends.  They  contended  that  they  were 
entitled  by  contract  to  be  paid  the  pre- 
ferential dividends  out  of  the  balance  to  the 
credit  of  the  profit  and  loss  account  in  each 
year,  and  that  the  company  could  not  ap- 
propriate any  part  of  the  balance  to  reserve 
or  carry  over  one  shilling  until  they  had 
been  paid  in  full.  There  was  no  suggestion 
of  want  of  bona  fides  on  the  part  of  the 
directors  or  of  the  company. 

Held— that  the  provisions  as  to  the 
declaration  of  a  dividend  applied  to  shares 
on  which  a  fixed  preferential  dividend  was 
payable,  and  was  a  condition  precedent  to 
bringing  the  action  to  recover  dividend,  and 
that  the  action  failed.  "  Interest "  is  not  an 
apt  word  to  express  the  return  to  which  a 
shareholder  is  entitled  in  respect  of  shares 
paid  up  in  due  course  and  not  by  way  of 
advance.    "  Interest "    is    compensation    for  j 


delay  in  payment,  and  is  not  accurately  ap- 
plied to  the  share  of  profits  of  trading, 
although  it  may  be  used  as  an  inaccurate 
mode  of  expressing  the  measure  of  the  share 
of  those  profits. 

There  is  no  hard-and-fast  rule  by  which 
the  Court  can  determine  what  is  capital  and 
what  is  profit;  it  is  a  matter  for  business 
men  to  determine,  and  it  is  often  a  matter 
on  which  the  opinions  of  honest  and  com- 
petent men  will  differ. 

In  re  National  Bank  of  Wales  ([18991  2  Ch. 
629,  670;  68  L.  J.  Ch.  634;  48  W.  R.  99;  81 
L.  T.  363;  15  T.  L.  R.  517-C.  A.  see  No.  124 
supra)  applied. 

Whether  there  are  profits  available  for 
distribution  depends  upon  the  circumstances 
of  each  particular  case,  the  nature  of  the 
company,  and  the  evidence  of  competent 
witnesses. 

There  are  some  companies  in  which  fixed 
capital  may  be  sunk  or  lost.  All  the 
authorities,  however,  agree  that  circulating 
capital  must  be  kept  up. 

Lee  V.  Neuchatel  Asphalte  Co.,  (1889)  41 
Ch.  D.  1;  58  L.  J.  Ch.  1;  37  W.  R.  321;  61 
L.  T.  11;  1  Meg.  140— C.  A. 

In  a  matter  depending  on  evidence  and  ex- 
pert opinion,  it  would  be  a  very  strong 
measure  for  the  Court  to  override  the 
directors'  opinion  that  the  state  of  the  ac- 
counts did  not  admit  of  the  payment  of 
dividends. 

Bond  v.  Barrow  Hematite  Steel  Co.,  [19021  1 

[Ch.  353;  71  L.  J.  Ch.  246;  50  W.  R.  295;  86 

L.  T.  10;  18  T.  L.  R.  249;  9  Manson.  69- 

Farwell,  J. 

16i.  Rights  of  Preference  Shareholders- 
Carrying  Large  Sum  to  Reserve— Discretion 
of  Directors.]— A  company's  capital  consisted 
originally  of  ordinary  and  cumulative  pre- 
ference shares;  and  the  articles  empowered 
the  directors,  before  recommending  any 
dividend,  to  set  aside  out  of  profits  such  sum 
as  they  might  think  fit  as  a  reserve. 

Subsequently  the  holders  of  preference 
and  ordinary  shares  agreed  that  the  latter 
should  be  split  into  preferred  and  deferred 
ordinary,  and  a  new  article  was  passed  pro- 
viding that  should  the  profits  be  sufficient 
to  enable  the  payment  of  a  dividend  of  7  per 
cent,  on  the  deferred  ordinary  shares,  after 
paying  5  per  cent,  on  the  preference  and 
preferred  ordinary  shares,  the  preference 
shares  should  be  entitled  to  such  additional 
dividend  not  exceeding  1  per  cent,  as  the 
balance  of  profits  would  permit— such  divi- 
dend not  to  be  cumulative. 

Held— that  the  directors  were  entitled  to 

place  to  reserve  a  sum  which  would  preclude 

the  payment  of  such  additional  dividend. 

Wemyss   Collieries    Trust,    Ld.    v.    Melville 

[(1906)  8  F.  143— Ct.  of  Sess. 


XIV.  FLOTATION. 

165.  Agreement  to  Pay  Money  on  Flotation 
-Action    against     Wrong    Parties.']— Agree- 
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Flotation — Continued. 

raents  were  made  between  prospectors  and 
syndicates  on  the  basis  of  the  existing 
Mashonaland  mining  regulations,  according 
to  whiCh  certain  conditions  precedent  had 
to  be  performed  by  ijersons  who  desired  to 
be  holders  of  claims,  and  those  regulations 
provided  that  a  prospector  who  obtained  a 
licence  was  entitled  to  peg  out  a  block  of 
ten  claims.  Provision  was  also  made  for  the 
transfer  of  the  blocks  to  the  syndicates,  and 
then  came  a  further  step,  viz.,  of  "flota- 
tion." The  syndicates  agreed  to  pay  ,£250 
to  the  prospectors  on  the  flotation  by  the 
syndicates  of  every  block.  The  benefit  of 
the  agreement  was  assigned  by  the  pros- 
pectors to  the  plaintiffs,  and  due  notice  was 
given  to  the  defendants.  The  defendants 
against  whom  judgment  might  have  been 
obtained — the  original  company— were,  be- 
fore the  commencement  of  this  action, 
wound  up  and  dissolved,  and  a  third  com- 
pany, who  had  purchased  the  undertakings, 
were  joined  as  defendants. 

Held— that  the  action  was  brought  against 
the  wrong  parties,  as  the  persons  against 
whom  judgment  might  have  been  obtained 
had  ceased  to  exist,  and  that  there  was  no 
room  for  any  vendor's  lien,  any  trust,  or 
any  charge  upon  the  property,  so  as  to  make 
the  employers  of  the  prospectors  trustees 
for  the  prospectors  on  the  sale  of  the  pro- 
perty. 

Decision  of  the  Court  of  Appeal  ([1899]  16 
T.  L.  E.  24)  affirmed, 

GiFFOED     AND     ANOTHER      V.      MaSHONALAND      De- 
[VELOPMENT      Co.      (  WiLLGUGHBY's),      Ld.,      AND 

Willoughby's  Consolidated  Co.,  Ld.,   (1902) 
18  T.  L.  R.  274— H.  L.   (E.). 

XV.  MANAGEMENT. 

166.  List  of  Members— Default  in  Filing- 
Companies  Act,  18G2  (25  &  26  Vict.  c.  89), 
ss.  26,  27.] — The  respondent  company  was  on 
July  16th,  1903,  fined  a  nominal  sum  of  Id. 
per  day  for  143  days  for  not  having  for- 
warded to  the  Registrar  a  return  of  members 
for  1902,  as  required  by  sect.  26  of  the 
Companies  Act,  1862.  The  company  was  reg- 
istered in  1901;  in  1902  no  general  meeting 
of  shareholders  was  held,  and  it  was  there- 
fore not  possible  to  make  the  return  of  all 
persons  who  were  members  "  on  the  14th 
day  succeeding  the  ordinary  general  meet- 
ing." 

A  general  meeting  was  held  on  November 
19th,  1903.  On  the  next  day  a  summons  was 
heard  against  the  company  claiming  further 
penalties  in  respect  of  the  eighty-three  days 
from  July  15th  to  October  20th  (the  date  of 
the  summons). 

Held— that  this  second  summons  was 
rightly  dismissed,  the  word  "  default "  in 
sect.  27  implying  wilful  neglect,  and  not 
including  an  omission  which  it  was  not 
possible  to  rectify. 

DoRTE  V.  South  African  Siper-Aeration,  Ld., 
[(1904)  20  T.  L,  U.  423-Div.  Ct. 


167.  Internal  Management  —  Action  by 
Company— Action  by  Minority  of  Share- 
holders—Interested Shareholder  Voting- 
Dividing  or  Retaining  Profits— Investing 
Reserve  Fund— Sole  Trustee— Purchase  by 
Director  and  Sale  to  Company  at  a  Profit- 
Rescission  or  Accounting  for  Profits— Cana- 
j  dian  Act  (27  &  28  Vict.  c.  23).]— The  Court 
I  will  not  interfere  with  the  internal  man- 
1  agement  of  companies  acting  within  their 
I  powers,  and  in  fact  has  no  jurisdiction  to 
I  do  so. 

In  order  to  redress  a  wrong  done  to  a 
company  or  to  recover  naoneys  or  damages 
alleged  to  be  due  to  the  company,  the  action 
should  pHwd  facie  be  brought  by  the  com- 
pany itself.  Where,  however,  the  persons 
against  whom  the  relief  is  sought  them- 
selves hold  and  control  the  majority  of  the 
shares  in  the  company,  and  will  not  permit 
an  action  to  be  brought  in  the  name  of  the 
company,  the  Courts  allow  the  shareholders 
complaining  to  bring  an  action  in  their 
own  names;  and  in  such  an  action  the  plain- 
tiffs cannot  have  a  larger  right  to  relief  than 
the  company  itself  would  have  if  it  were 
plaintiff,  and  cannot  complain  of  acts 
which  are  valid  if  done  with  the  approval  of 
the  majority  of  the  shareholders,  or  are 
capable  of  being  confirmed  by  the  majority. 
The  cases  in  which  the  minority  can  main- 
tain such  an  action  are,  therefore,  confined 
to  those  in  which  the  acts  complained  of  are 
of  a  fraudulent  character  or  beyond  the 
powers  of  the  company.  No  mere  infor- 
Qiality  or  irregularity  which  can  be  reme- 
died by  the  majority  will  entitle  the  mino- 
rity to  sue,  if  the  act  when  done  regularly 
would  be  within  the  powers  of  the  company 
and  the  intention  of  the  majority  of  the 
shareholders  is  clear. 

Unless  otherwise  provided  by  the  regula- 
tions of  the  company,  a  shareholder  is  not 
debarred  from  voting  or  using  his  voting 
power  to  carry  a  resolution  by  the  circum- 
stance of  his  having  a  particular  interest  in 
the  subject-matter  of  the  vote. 

Whether  the  whole  or  any  part  of  the  pro- 
fits of  a  joint  stock  company  while  a  going 
concern  should  be  divided,  or  what  portion 
should  be  divided  and  what  portion  should 
be  retained,  are  entirely  questions  of  in- 
ternal management  which  the  shareholders 
must  decide  for  themselves,  and  the  Court 
has  no  jurisdiction  to  control  or  review  their 
decision,  or  to  say  what  is  a  "fair"  or 
"  reasonable  "  sum  to  retain  undivided,  or 
what  reserve  fund  may  be  "  properly  "  re- 
quired, and  it  makes  no  difference  whether 
the  undivided  balance  is  retained  to  the 
credit  of  profit  and  loss  account,  or  carried 
to  the  credit  of  a  rest  or  reserve  fund,  or 
appropriated  to  any  other  use  of  the  com- 
pany. These  are  questions  for  the  share- 
holders to  decide,  subject  to  any  restrictions 
or  directions  contained  in  the  articles  of  as- 
sociation or  bye-laws  of  the  company. 

If  a  company  may  form  a  reserve  fund  or 
retain  a  balance  of  undivided  profits,  it  fol- 
lows that  it  must  have  power  to  invest  the 
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moneys  so  retained  on  such  securities  as  the 
directors  may  select  subject  to  the  control 
of  a  general  meeting. 

It  is  not  ultra  vires  for  a  company,  if  it 
thinks  fit  to  do  so,  to  invest  its  reserve  fund 
or  balance  of  undivided  profits  in  the  name 
of  a  sole  trustee,  however  imprudent  and 
undesirable  such  a  course  may  be. 

A  director  of  a  company,  who  was  inte- 
rested in  another  company  being  wound  up, 
bid  for  and  purchased  at  the  public  sale  by 
the  liquidator  all  the  assets  of  the  company 
in  liquidation  in  four  lots,  and  he  shortly 
afterwards  sold  at  a  profit  one  of  the  lots  to 
the  company  of  which  he  was  a  director. 
The  property  was  subsequently  sold  to  a 
company  formed  for  the  purpose  at  an  en- 
hanced price  payable  in  shares,  which  were 
distributed  as  a  bonus  amongst  the  share- 
holders of  the  company.  The  company 
claimed  a  declaration  that  the  director  pur- 
chased the  property  as  a  trustee  for  them 
and  an  order  directing  him  to  account  for 
the  profit  made  by  him  out  cf  its  re-sale  to 
the    company. 

Held— that  the  director  was  not  under  any 
legal  obligation  to  give  the  company  the 
benefit  of  his  purchase;  that  assuming  that 
the  company,  or  the  dissentient  share- 
holders, might  by  appropriate  proceedings 
have  at  one  time  obtained  a  decree  for  re- 
scission of  the  contract,  yet  that  was  not  the 
relief  which  they  asked  or  could  in  the  cir- 
cumstances obtain  in  the  present  suit;  and 
that  to  rescind  the  sale  was  one  thing,  but 
to  force  on  the  director  a  contract  to  sell  at 
another  price  was  a  totally  different  thing. 

Erlanger  v.  New  Sombrero  Phosphate  Co. 
((1878)  3  App.  Cas.  1218  at  pp.  1234-5;  48 L.J. 
Ch.  73;  27  W.  E.  65;  39  L.  T.  269— H.  L.  (E.)); 
and  In  re  Cape  Breton  Co.  ((1885)  29  Ch.  D. 
795;  54  L.  J.  Ch.  822;  33  W.  E.  788;  53  L.  T. 
181 -C.  A.)  approved. 
BuRLAND    V.    Earle,      [1902]     A.    C.    83;     71 

[L.  J.  P.  C.  1;  50  W.  E.  241;  85  L.  T.  553; 
18  T.  L.  E.  41;  9  Manson,  17— P.  C. 

XVI.  MEETINGS. 

(a)  General. 

168.  General  Meetings  of  Company— Gene- 
ral Meetings  of  Classes  of  Shareholders- 
Quorum.^— The  articles  of  association  of  a 
limited  company  provided  that  whenever  the 
capital  was  divided  into  different  classes  of 
shares,  the  rights  and  privileges  of  each 
class  might  be  modified  by  agreement  duly 
confirmed  by  an  extraordinary  resolution 
passed  at  a  special  general  meeting  at  that 
class,  the  quorum  at  the  class  meeting  being 
members  holding  or  representing  by  proxy 
three-fourths  of  the  nominal  amount  of 
issued  shares  of  that  class.  Another  article 
provided  that  the  quorum  at  general  meet- 
ings of  the  company  should  be  at  least 
three  members  present,  and  holding  or 
representing  not  less  than  one-tenth  of  the 
issued  capital  of  the  company.    If  the  meet- 


ing was  adjourned,  a  quorum  not  being 
present,  the  members  present  at  the  ad- 
journed meeting  should  form  a  quorum  for 
the  transaction  of  the  business  of  such 
meeting. 

Held— that  the  provisions  with  regard  to 
the  general  meetings  of  the  company  did  not 
regulate  the  quorum  of  general  meetings  of 
classes  of  shareholders;  and,  therefore,  at  a 
meeting  of  a  particular  class  of  shareholders 
summoned  to  deal  with  the  rights  and  privi- 
leges of  that  class,  the  necessary  quorum  was 
members  of  that  class  holding  or  represen- 
ting three-quarters  of  the  nominal  amount 
of  such  issue,  and  not  members  holding  or 
representing  one-tenth  of  the  issue  of  the 
company. 
Hemans     v.     Hdtchkiss     Ordnance     Company, 

[1899]  1  Ch.  115;  C8  L.  J.  Ch.  99;  47  W.  E. 

276;    79    L.    T.    681;    6    Manson,    52-C.    A. 

169.  General  Meeting— Conditional  Notiee 
—  Validity.'] — The  articles  of  association  of 
a  company  required  thirty  days'  notice  of 
every  general  meeting.  On  the  19th  of  Feb- 
ruary the  company  issued  a  notice  of  an 
extraordinary  general  meeting  for  the  23rd 
of  March  following,  at  which  a  resolution 
for  reduction  of  capital  was  to  be  proposed. 
In  the  same  document  the  company  also 
gave  notice  of  an  extraordinary  general 
meeting  for  the  7th  of  April,  at  which 
the  said  resolution,  if  passed  at  the  first 
meeting,  should  be  confirmed.  The  notice 
then  continued  :  "  Should  the  said  resolution 
not  be  passed  by  the  requisite  majority  at 
the  meeting  to  be  held  on  the  23rd  of  March, 
due  notice  will  be  given  to  the  shareholders 
that  the  meeting  on  the  7th  of  April,  of 
which  notice  is  now  given,  will  not  be  held." 

Held  —  that     the     notice     convening     the 
second  meeting  was  valid. 
L\  re  Espuela  Land  and  Cattle  Co.,   (1900)  48 
[W.  E.  684-Byrne,  J. 

170.  Requisition  to  Hold  Meeting-Signed 
by  Shareholders— One  of  Two  Joint  Holders 
—Companies  Act,  1900  (63  &  64  Vict.  c.  48), 
s.  13.]— A  requisition  was  signed  by  share- 
holders to  directors  to  convene  a  meeting  of 
the  shareholders.  By  sect.  13  of  the  Com- 
panies Act,  1900,  the  requisition  had  to  be 
signed  by  "holders"  of  one-tenth  of  the 
issued  capital.  The  requisitionists  held 
3,106  shares,  but  1,000  of  them  stood  in  the 
joint  names  of  M.  and  G.  G.  was  abroad 
and  did  not  sign. 

Held— that  the  requisition  was  not  pro- 
perly signed;  and  per.  cur.  that  "if  shares 
are  held  by  A.,  B.  and  C,  and  by  D.  and  E. 
jointly,  a  requisition  was  not  signed  by  all 
of  them  unless  it  was  signed  by  A.,  B.,  C, 
D.  and  E. 

Patent  Wood  Keg  Syndicate  v.  Pearse,  [1906] 
[W.  N.  164— Buckley,  J. 

(h)  Extraordinary. 

171.  Notice  of  Extraordinary  Meetings- 
Disclosure  of  Interest  of  Directors  in  Notice 
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—Conditional  Notice.'\— In  a  notice  conven- 
ing an  exti-aordinary  general  meeting  for 
the  discussion  of  the  reconstruction  of  a  com- 
pany by  the  sale  of  the  undertaking  to 
another  company,  it  was  stated,  inter  alia, 
that  the  full  issue  of  debentures  had  been 
guaranteed  by  a  third  company.  By  another 
notice,  convening  a  second  extraordinary 
general  meeting,  the  proposal  to  adopt  the 
said  reconstruction  scheme  was  made  condi- 
tional upon  the  non-acceptance  of  an  alter- 
native scheme.  Neither  notice  disclosed  the 
fact  that  the  directors  of  the  selling  com- 
pany were  directors  of  or  largely  interested 
in  the  guaranteeing  company.  The  resolu- 
tions as  to  the  said  reconstruction  scheme 
were  passed  and  confirmed. 

Held— that  the  notice  did  not  sufficiently 
disclose  the  interests  of  the  defendant  direc- 
tors, and  that  therefore  the  resolutions  were 
not  binding  upon  shareholders  absent  from 
the  meeting;  but  that  all  the  shareholders 
had  been  sufficiently  informed  of  the  condi- 
tional proposal  announced  in  the  second 
notice. 

Kai/e  V.  Croydon  Tramivat/s  Co.  ([1898]  1 
Ch.  358;  67  L.  J.  Ch.  222;  46  W.  E.  405;  7J! 
T..  T.  237.  No.  266,  infra)  followed. 

Alexander   v.   Simpson    ((1889),   43  Ch.   D. 
139;  59  L.  J.  Ch.  137;  38  W.  E.  161;  61  L.  T. 
708;  1  Meg.  457)  distingished. 
TiESSEN  V.   Hexderson,    [1899]   1   Ch.  861;   68 

[L.  J.  Ch.  353;  47  W.  E.  458;  80  L.  T.  483; 
6  Manson,  340— Kekewich,  J. 

172.  Notice  of  Meeting— One  Notice  for 
Two  Meetings — Articles  of  Association— Com- 
panies .let,  "1862  (25  &  26  Vict.  c.  89).  s.  51.]— 
The  articles  of  association  of  a  company 
provided  that  "  Whenever  it  is  intended  to 
pass  a  special  resolution,  the  two  meetings 
may  be  convened  by  one  and  the  same  notice, 
and  it  shall  be  no  objection  that  the  notice 
only  convenes  the  second  meeting  contin- 
gently on  the  resolution  being  passed  by  the 
requisite  majority  at  the  first  meeting." 

Held— that  such  a  provision  was  not  ultra 
vires  as  being  inconsistent  with  sect.  51  of 
the  Companies  Act,  1867. 

A  notice  stated  that  an  extraordinary 
general  meeting  of  the  company  would  be 
held  on  a  certain  date  for  the  purpose  of 
considering  and,  if  deemed  advisable,  pass- 
ing a  certain  resolution;  and  further  that, 
if  such  resolution  was  duly  passed,  it  would 
be  submitted  for  confirmation  at  a  subse- 
quent extraordinary  general  meeting  to  be 
held  on  a  later  specified  day. 

Held— that  the  notice  of  the  second  meet- 
ing was  valid. 

Alexander  v.  Simpson  ((1889)  43  Ch.  D. 
139;  59  L.  J.  Ch.  137;  38  W.  E.  161;  61  L.  T. 
708;  1  Meg.  457— C.  A.)  distinguished  and  ex- 
plained. 

Decision  of  Bucklev,  J.  ([1905]  1  Ch.  609; 
53  W.  E.  438;  92  L.  T.  595;  21  T.  L.  E.  385) 
reversed. 

B.D.— VOL.    T 


In  re  North  of  England  Steamship  Co.,  [1905] 

[2  Ch.  15;  74  L.  J.  Ch.  404;  53  W.  E.  499; 

93  L.   T.   1;   21  T.   L.   E.   481;   12   Manson, 

174— C.  A. 

173.  Notice — Ratification  by  Directors  of 
Secretary's  unauthorized  Notice— Validity.] 
— Upon  a  requisition  to  the  directors  of  a 
company  to  summon  an  extraordinary  meet- 
ing of  the  shareholders  to  consider  certain 
resolutions,  the  secretary  of  the  company 
without  consulting  the  directors  sent  out 
notices  summoning  a  meeting.  The  directors 
subsequently    ratified    his    action. 

Held— that  the  notices,  as  approved,  were 
good. 

Hooper  v.  Kerr,  Stuart  &  Co.,  Ld.,  (1901)  83 

[L.  T.  729;  17  T.  L.  E.  162— 

Cozens-Hardy,  J. 

174.  Notice  —  Sufficiency  of  —  Companies 
Act,  1862  (25  &  26  Vict.  c.  89),  s.  51.]— A 
notice  of  an  extraordinary  general  meeting 
of  a  company  stated  that  the  meeting  would 
be  held  for  the  purpose  of  considering  and 
approving  new  regulations  which  would  be 
submitted  to  the  meeting  and  of  passing  a 
resolution  approving  and  adopting  the  new 
regulations;  and  that  copies  of  the  regula- 
tions would  be  forwarded  to  any  shareholder 
applying  for  them.  The  new  regulations 
contained  articles  increasing  the  remunera- 
tion of  the  directors,  confirming  an  agree- 
ment by  the  directors  to  pay  the  managing 
director  a  pension  of  „£1,000  a  year,  giving 
each  director  an  indemnity  for  loss  happen- 
ing in  the  execution  of  his  office,  and  giving 
the   directors   power   to   borrow    ,£150,000. 

Held— that  the  notice  was  not  sufficient, 
and  that  therefore  the  meetings  were  not 
duly  convened,  and  the  resolutions  passed 
thereat  were  not  valid. 

Normandy  v.  Ind,  Coope  &  Co.,  Ld.,   (1907)  24 
[T.   L.   E.   57-Kekewich,   J. 

175.  licsolution  Declared  Passed  —  Sub- 
sequent Objection  Taken— Injunction.] — 
When  at  an  extraordinary  meeting  of  a  com- 
pany, held  on  a  proper  notice,  a  resolution 
is  declared  to  be  passed,  nobody  challenging 
the  ruling  at  the  time,  nor  suggesting  there 
had  been  any  mistake,  the  Court  will  refuse 
to  grant  an  injunction  to  restrain  its  being 
subsequently  acted  on. 

Decision  of  North,  J.,  affirmed. 
Oppert  v.  Brownhill  Great  Southekn  (1898); 
[Same  v.  Copeland,  14  T.  L.  E.  249-C.  A. 

(c)  Special  Besolution. 

176.  Declaration  of  Chairman— No  Poll— 
"Conclusive  Evidcnce"—Companies  Act, 
1862  (25  &  26  Vict.  c.  89),  s.  51.]-The  legisla- 
ture intended,  in  the  case  of  a  special  or 
extraordinary  resolution,  that  the  chair- 
man's declaration  should  be  conclusive  un- 
less challenged  by  means  of  a  poll  demanded 
by  five  members. 

15 
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An  extraordinary  resolution  to  wind  up 
voluntarily  was  proposed  at  a  general  meet- 
ing of  a  company  duly  convened.  At  this 
meeting  the  chairman  declared  the  resolu- 
tion to  be  carried  on  a  show  of  hands.  No 
poll  was  demanded. 

Held— that  under  sect.  51  of  the  Com- 
panies Act,  18G2,  after  the  declaration  of  the 
chairman,  it  is  not  competent  for  the  Court 
to  receive  evidence  to  impeach  that  declara- 
tion. 

Young  v.  South  African  and  Australian 
Exploration  and  Development  Syndicate 
([1896]  2  Ch.  268;  65  L.  J.  Ch.  638;  44  W.  R. 
509 ;  74  L.  T.  527— Kekewich,  J.)  not  followed. 
In    re    Hadleigh    Castle    Gold    Mines,    Ld., 

[1900]  2  Ch.  419;  69  L.  J.  Ch.  631;  83  L.  T. 
400;  16  T.  L.  K.  468— Cozens-Hardy,  J. 

177.  Declaration  of  Chairman  that  a  Spe- 
cial Besolution  is  carried — "  Conclusive  Evi- 
dence "—Companies  Act,  1862  (25  &  26  Vict.  c. 
89),  s.  51.]— The  declaration  of  the  chairman 
of  a  company  meeting  that  a  special  resolu- 
tion has  been  duly  carried  is  conclusive,  un- 
less challenged  by  means  of  a  poll  demanded 
by  five  members ;  and,  in  the  absence  of  any 
evidence  of  mala  fides  on  the  part  of  the 
chairman,  the  Couit  will  not  receive  evi- 
dence impeaching  the  declaration. 

In  re  Hadleigh  Castle  Gold  Mines  ([1900] 
2  Ch.  419;  69  L.  J.  Ch.  631;  83  L.  T.  400;  16 
T.  L.  R.  461— Cozens-Hardy,  J.,  supra) 
approved. 

In    re    Hoi-buri/    Bridge    Coal,    Iron    and 
Waggon  Co.  ((1879)  11  Ch.  D.  109;  48  L.  J.  Ch. 
341;  27  W.  R.  433;  40  L.  T.  353— C.  A.)  ex- 
plained. 
Abnot  v.  United  African  Lands,  Ld.,   [1901] 

[1  Ch.  518;  70  L.  J.  Ch.  306;  49  W.  R.  322; 

84  L.  T.  300;  17  T.  L.  R.  245;  8  Manson,  179 
— C.  A. 

178.  Meeting  to  confirm  Resolution — Clo- 
sure— Amendment  Procedure.'] — The  chair- 
man of  a  general  meeting  of  a  company 
can,  in  accordance  with  the  vote  of  the 
majority  of  the  shareholders  present,  ter- 
minate the  discussion  of  any  resolution  after 
a   reasonable   time. 

Where  a  resolution  has  been  passed  at  an 
extaordinary  general  meeting  of  a  company 
no  amendment  can  be  moved  at  a  meeting 
called  to  confirm  it;  the  resolation  can  only 
be  confirmed  or  rejected. 
Wall  v.  London  and  Northern    Assets  Cor- 

[PORATION,  Ld.,  [1898]  2  Ch.  469;  79  L.  T.  249; 
14  T.  L.  R.  547-C.  A. 

179.  Notice— -.imendment— Validity— Com- 
panies Act,  1862  (25  &  26  Vict.  c.  89),  s.  51.]—  ! 
Sect.  51  of  ihe  Companies  Act,  1862,  requires  l 
a  special  resolution  to  be  passed  "  at  any 
general  meeting  of  which  notice  specifying 
the  intention  to  propose  such  resolution  has  i 
been  duly  given."  Full  notice  was  given  of 
the  intention  to  fix  the  directors'  remunera-  I 


tion,  and  the  only  difference  between  the 
proposed  resolution,  as  set  forth  in  the  notice 
of  the  first  meeting,  and  the  resolution 
actually  passed  was  the  reduction  of  the 
proposed  remuneration  from  40  to  30  per 
cent.,  the  proportion  allocated  to  the  general 
manager  being  unaltered. 

Held— that  the  alteration  did  not  invali- 
date the  resolution,  as  it  was  not  necessary 
that  the  resolution  passed  at  the  first  meet- 
ing should  be  in  the  identical  terms  of  the 
resolution  specified  in  the  notice. 

ToRBocK  V.  Lord  Westbury,  [1902]  2  Ch.  871; 

[71  L.  J.  Ch.  845;  87  L.  T.  165;  57  W.  R.  133 

— Eady,    J. 

XVII.  MEMORANDUM   OF   ASSOCIATION. 
(a)  General. 

183.  Interpretation— Principal  and  Pri- 
mary Object— Separate  and  Independent 
Objects — General  Words — Ultra  vires.]— In 
construing  a  memorandum  of  association  in 
which  there  are  general  words,  care  must 
be  taken  to  construe  those  general  words  so 
as  not  to  make  them  a  trap  for  unwary 
people.  General  words  construed  literally 
may  mean  anything ;  but  they  must  be  taken 
in  connection  with  what  are  shown  by  the 
context  to  be  the  dominant  or  main  objects. 
It  will  not  do  under  general  words  to  turn 
a  company  for  manufacturing  one  thing 
into  a  company  for  importing  something 
else,  however  general  the  words  are. 

One  of  the  clauses  of  the  juemorandum  of 
association  defined  the  objects  for  which  the 
company  was  established,  and  the  twenty- 
fifth  paragraph  of  the  clause  provided  that 
"the  objects  specified  in  each  paragraph  of 
this  clause  shall,  except  when  otherwise  ex- 
pressed in  such  paragraph,  be  in  no  wise 
limited  or  restricted  by  reference  to  or  in- 
ference from  the  terms  of  any  other  para- 
graph or  the  name  of  the  company." 

FIeld — that  this  provision  was  not  suffi- 
cient to  make  the  object  contained  in  each 
preceding  paragraph  a  separate  and  inde- 
pendent object  of  the  company,  but  that  the 
provision  must  be  read  in  conjunction  with 
the  other  paragraphs,  and  with  the  prin- 
cipal and  primary  object  for  which  the  com- 
pany   was    formed. 

In  re  German  Date  Coffee  Co.  ((1882)  20 
Ch.  D.  169;  51  L.  J.  Ch.  564;  30  W.  R.  717;  46 
L.  T.  327— C.   A.)   followed. 

Stephens  r.  Mysore  Reefs  (Kangcndy)  Mining 

[Co.,  Ld.,  [1902]  1  Ch.  745;  71  L.  J.  Ch.  295; 

50  W.  R.  509;  86  L.  T.  221;  18  T.  L.  R.  327; 

9    Manson,    199— Eady,    J. 

181.  Powers— Ancillary  Powers— Extent- 
Construction.']— A  mining  company's  memor- 
andum of  association  stated  its  objects  to 
be  (1)  to  take  over  as  a  going  concern  a  speci- 
fied gold  mining  company;  (2)  to  acquire  gold 
mines  and  other  mining  rights  in  Mysore 
and  elsewhere,  or  any  interest  in  the  same, 
and  to  work,  develop  and  turn  to  account 
such  properties.     It  also  gave  power  to  pro- 
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Memorandum  of  Association — Continued. 

mote  any  company  to  take  over  its  property, 

rights  and  liabilities. 

The  mine  specified  having  proved  un- 
successful, the  directors  proposed  to  enter 
into  an  agreement  to  purchase  properties  in 
Bombay,  such  properties  to  be  conveyed 
either  to  the  company  or  to  another  com- 
pany to  be  promoted  by  it. 

Held— that  the  piirposes  of  the  company 
were  to  be  gathered  from  both  1  and  2,  and 
were  gold  mining  in  general,  and  that  the 
proposed  agreement  was  within  the  objects 
stated  in  the  memorandum. 

Stephens  v.  Mysore  Reefs,  <fc.,  Ld.   ([1902] 
1  Ch.  745;  71  L.  J.  Oh.  295;  50  W.  E.  509;  86 
L.   T.   221 ;  9   Manson,   199,   supra)   discussed 
and  explained. 
Pedi,4r  v.  Koad  Block  Gold  Mines  of  India, 

[Ld.,  [1905]  2  Ch.  427;  74  L.  J.  Ch.  753;  54 

W.  E.  44;  93  L.  T.  665;  12  Manson,  422- 
Warrington,  J. 


182.  Powers— Implied  Power  to  Sell  Land 
—  Reasonably  Necessary  —  "Incidental  or 
Conducive."] — The  memorandum  of  associa- 
tion of  a  company,  registered  under  the 
Companies  Acts,  stated  its  objects  to  be  to 
take  over  a  colliery,  to  purchase  and  lease  j 
other  minerals,  to  work  them,  and  to  acquire  i 
real  estate,  and  to  do  all  such  other  things  [  185.  Preference  Shares— Increase  of  Capi- 
as were  incidental  or  conducive  to  the  attain-  tal  by  Issue  of  Shares  with  Preference  pari 
ment  of  the  above  objects.  There  was  no  passu  with  existing  Preference  Shares— JJltra 
express    power    to    sell    land.     The    company  j  vires— Companies  Act,  18G2  (25  &  26  Vict.  c. 


purchase  a  mine  in  Ballarat,  Australia,  to 
promote  a  new  company  which  was  to  be 
formed  to  acquire  the  mine  from  the 
defendant  company,  and  to  underwrite 
and  subscribe  for  shares  in  the  new  com- 
pany. 

Held— that   the   defendant   company   were 
empowered  to  do  so  by  their  memorandum 
of  association. 
Butler    v.    Northern    Territories    Mines    of 

[Australia,  Ld.,   (1906)  23  T.  L.  E.  179;  96 
L.  T.  41— Kekewich,  J. 

184.  Power  to  Sell  Assets  for  "  Shares  "— 
Partly  Paid  Shares  in  New  Company— Power 
to  Accept  —  Agreement  not  Stamped.]— 
Where  a  company  is  authorised  by  its 
memorandum  of  association  to  sell  its  under- 
taking for  "  shares "  in  another  company, 
it  may  accept  partly  paid  shares,  unless 
there  be  something  in  the  context  or  in  the 
memorandum  or  articles  confining  the  word 
"  shares  "  to  fully  paid  shares. 

In  such  a  case  the  Court  may  consider  the 
validity   of   an   agreement   to   sell   the   com- 
pany's assets,  although  it  is  not  stamped. 
Mason  v.  Motor  Traction  Co.,  Ld.,  [1905]  1 

[Ch.  419;  74  L.  J.  Ch.  273;  92  L.  T.  234;  21 
T.  L.  E.  238;  12  Manson,  31-Buckley,  J. 


had  purchased  land  with  a  view  to  build 
workmen's  cottages,  but  found  that  it  would 
be  better  to  sell  the  land  to  a  person  who 
would  build  the  cottages  and  lease  them  to 
the  company. 

Held — that  the  company  had  implied  power 
to  sell  the  land,  it  being  reasonably  necessary 
to    sell    land    from    time    to    time    and    in    a 


((1889),    1    Megone,   191) 


proper  way. 

Johns   V.    Balfoui 
applied. 

In      re      Kingsbury      Collieries,      Ld.,    and 

[Moore's    Contract,    [1907]    2    Ch.    259;    76 

L.  J.  Ch.  469;  96  L.  T.  829;  23  T.  L.  E.  497; 

14  Manson,  212— Kekewich,  J. 

183.  Powers— Promoting    New    Company- 
Underwriting     Shares  —  Ultra     vires.] — The  j 
memorandum  of  association  of  the  defendant 
company    empowered     it    to    acquire     land, 
mines,    and    other    properties,    grants,    con-  | 
cessions,    and    options    in    any    part    of    the 
world,  to  purchase  the  business  of  a  mining  | 
company     in     the     northern     territories     of 
Australia,  to  promote  or  form  any  company  { 
having  objects  similar  to  those  of  the  defen- 
dant  company,   and    to   provide   the   capital  | 
by  taking  shares  therein ;  and   to  subscribe 
for,  acquire,  hold,  sell,  and  give  guarantees 
by  way  of  underwriting  in   relation  to  the 
shares    of    any    company.        The    defendant  | 
company,   which  carried  on  the  business  of  ! 
mining     in     the     northern     territories     of  j 
Australia,   agreed   to   acquire   an   option   to  ! 


I  89),  ss.  8,  12.]— Clause  5  of  the  memorandum 
!  of  association  of  a  limited  company  was  as 
follows :    "  The    capital    of    the    company    is 
j  ,£60,000,  divided  into  6,000  preference  shares 
j  of  =£5  each  and  6,000  ordinary  shares  of  .£5 
I  each.    Such  preference  shares  shall  confer  a 
[  right  to  a  fixed  cumulative  dividend  at  the 
j  rate    of    £7    per    centum    per    anniini.     Any 
I  shares  of  the  present  or  any  increased  capi- 
I  tal   of  the  company   may  be   guaranteed  or 
I  have  any  special  privilege  or  advantage,  or 
I  may  be  deferred,  and  may  be  issued  on  such 
special  conditions  as  to  priority  or  postpone- 
ment, either  for  dividends  or  repayment  of 
principal,  or  as  to  voting  power,  and  gene- 
rally   in   such   terms   as   the    company   may 
from   time   to   time   determine." 

The  whole  of  the  original  capital,  both  pre- 
ference and  ordinary,  had  been  issued.  The 
company  desired  to  increase  their  capital  by 
the  issue  of  shares  having  a  preference  pari 
passu  with  the  original  ,£7  per  cent,  pre- 
ference shares. 

Held— that  it  was  competent  for  the  com- 
pany  so   to   do,   as   the    clause   was   not   so 
obscure    that    the    Court    should    decline    to 
give   effect   to   it. 
Underwood  v.  London  Music  Hall,  Ld.,  [1901] 

[2  Ch.  309;  70  L.  J.  Ch.  743;  49  AV    E.  507; 

84  L.  T.  759 ;  17  T.  L.  E.  517 ;  8  Manson,  396 
— Cozens-Hardy,  J. 

186.  Sale  of  Undertaking  to  Another  Com- 
pany—Voluntary   Winding-up  —  Dissentient 
15—2 
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Memorandum  of  Aasoci&tion—Contiriued.  ( 

Member-Companies  Act,  1862  (25  &  26  Vict,  j 
c.  89),  s.  161.]— A  limited  company,  one  of  [ 
whose  objects,  as  stated  in  its  memorandum 
cf  association,  was  to  sell  its  undertaking, 
agreed  to  sell  the  same  and  all  its  property,  [ 
except  ii200,  to  another  company  in  con-  j 
sideration  of  shares  in  the  purchasing  com-  I 
pany,  and  of  an  indemnity  to  itself  and  its  ! 
liquidators  against  certain  obligations.  The 
jG200  was  to  be  kept  to  defray  the  costs  of 
the  agreement  and  of  the  winding-up,  and 
the  balance  was  to  be  handed  over  to  the 
purchasing  company.  This  agreement  was 
approved  at  an  extraordinary  general  meet- 
ing of  the  company,  and  at  the  same  meet- 
ing was  passed  a  resolution  (subsequently 
confirmed)  to  wind  up  the  company  volun- 
tarily. The  plaintiff,  who  was  a  shareholder 
in  the  company,  objected  to  the  sale,  and 
claimed  that  it  was  ultra  vires,  unless  his  in- 
terest was  purchased  under  sect.  161  of  the 
Companies  Act,  1862. 

It  was  held  by  Buckley,  J.,  that  the  sale_ 
was  a  sale  by  the  company  properly  made 
under  a  clause  contained  in  the  memoran- 
dum of  association,  and  it  was  not  in  disguise 
a  sale  by  the  liquidator  upon  terms  not  just, 
having  regard  to  sect.  161  of  the  Companies 
Act,  1862;  that  although  the  balance  of  the 
.£200  could  not  be  ascertained  until  the  costs 
of  the  winding-up  had  been  ascertained,  yet 
that  did  not  make  the  sale  any  the  less  a 
sale  by  the  company,  as  the  same  trans- 
action could  have  been  carried  out  by  put- 
ting it  in  a  different  form,  making  the  thing 
not  dependent  on  the  liquidation  in  any 
way,  and  which  could  have  been  carried  out 
irrespective  of  the  liquidation. 

Cotton  V.  Imperial  and  Foreign  Agency 
and  Investment  Corporation  ([1892]  3  Ch. 
454;  61  L.  J.  Ch.  684;  67  L.  T.  342-Chitty,  J.) 
followed. 

Payne  v.  Cork  Co.,  Ld.  ([1900]  1  Ch.  308;  69 
L.  J.  Ch.  156;  48  W.  R.  325;  82  L.  T.  44;  16 
T.  L.  E.  135— Stirling,  J.,  No.  495,  infra) 
distinguished. 

On  appeal,  the  C.  A.  dismissed  the  appeal, 
on  the  ground  that  the  purchasing  company 
was  not  a  party,  and  the  agreement  could  not 
be  set  aside  in  its  absence. 

Decision  of  Buckley,  J.  ([1902]  2  Ch.  837;  71 
L.   J.    Ch.   888;   51   W,   E.   29;   88   L.   T.   337) 


Doughty  v.  Lomagunda  Eeefs,  Ld.,  [1903]  1  Ch. 

[673;  72  L.  J.  Ch.  331;  51  W.  E.  564;  88  L.  T. 

337;  10  Manson,  189— C.  A. 


187.  Signatories—Liability  to  pay  Calls- 
Special  Payments  on  Allot^nent— Directors- 
Duty  to  make  Calls  on  their  own  Shares — 
Breach  of  Duty-Companies  Act,  1862  (25  & 
26  Vict.  c.  89),  ss.  8,  11,  14,  15,  22,  23,  31,  38.]- 
Subscribers  to  a  memorandum  of  asssocia- 
tion  of  a  company  limited  by  shares  are  only 
liable  by  virtue  of  their  subscription  to  pay 
up  the  amount  of  their  shares  as  and  when 
called  up.  It  follows  that,  in  the  absence  of 
any  special  agreement  or  article  requiring  a 


subscriber  of  a  memorandum  of  association 
to  make  some  payment  on  subscription  or 
allotment,  nothing  is  payable  by  him  as  a 
subscriber  in  respect  of  his  shares  until  calls 
are  made  on  them.  ^Yhere,  however, 
directors  who  were  subscribers  to  the 
memorandum  of  association  of  a  company 
allotted  to  themselves  the  shares  set  opposite 
their  names  in  the  memorandum  without 
payment  on  allotment,  but  required  pay- 
ment on  allotment  from  other  share- 
holders, and  then  proceeded  to  make  a 
further  call  on  the  shares  without  paying 
the  allotment  money  on  their  own  shares. 

Held— that,  as  the  other  shareholders  had 
not  known  or  sanctioned  the  directors  ob- 
taining the  advantage  of  deferring  their  own 
contributions  to  the  company  at  the  expense 
of  the  other  shareholders,  there  was  a  dis- 
tinct breach  of  duty  on  the  part  of  the 
directors,  and  that  they  were  bound  to  pay 
up  the  allotment  moneys  in  the  same  manner 
as  the  other  shareholders. 

Decision  of  Cozens-Hardy,  J.   ([1899]  2  Ch. 
302:  68  L.  J.  Ch.  514;  80  L.  T.  753;  6  Alanson, 
443)  reversed. 
Alexander  v.  Adtomatic  Telephone  Co.,  [1900] 

[2  Ch.  56;  69  L.  J.  Ch.  428;  48  W.  E.  546; 
82  L.  T.  400;  16  T.  L.  E.  339— C.  A. 

(b)  Alteration. 

188.  Absence  of  Shares  and  Capital— Juris 
diction  to  confirm  Besolutions — Companies 
{Memorandum  of  Association)  Act,  1890  (53  & 
54  Vict.  c.  62),  s  1,  sttb-s.  1— Companies 
{Winding-up)  Act,  1890  (53  &  54  Vict.  c.  63), 
s.  1,  sub-s.  1.] — Sub-section  1  of  sect.  1  of 
the  Companies  (Winding-up)  Act,  1890,  de- 
fines the  Courts  which  have  jurisdiction  to 
wind  up  all  companies  in  England  and 
Wales  except  so  far  as  cut  down  by  the 
following  sub-sections.  Sub-sees.  2  and  3 
apply  only  to  companies  formed  under  sect.  8 
of  the  Companies  Act,  1862,  and  Avhich,  there- 
fore, possess  a  capital. 

The  High  Court  has  jurisdiction  to  wind 
up  a  registered  unlimited  company  whose 
memorandum  of  association  complies  strictly 
with  sect.  10  of  the  Companies  Act,  1862, 
and  which  has  no  capital  paid  up  or  credited 
as  paid  up,  and,  therefore,  has  jurisdiction 
I  to  sanction  an  alteration  of  the  memoran- 
dum of  association. 

In    re    North    of    England    Iron    Steamship 
[Insurance  Association,  [1900]  1  Ch.  481;  69 
I      L.  J.  Ch.  211;  48  AV.  E.  604;  82  L.  T.  598; 
I      16   T.    L.    E.    172;    7   Manson,   364— 

Cozens-Hardy,  J. 

189.  Alteration  of  Objects— Enlarging  Ob- 
jects of  Company Combining  other  Busi- 
ness—Companies {Memorandum  of  Associa- 
tion) Act,  1890  (53  &  54  Vict.  c.  62),  s.  1,  sub-s. 
5  (a)  (d).]— The  Cyclists'  Touring  Club, 
which  was  registered  under  the  Companies 
Acts,  was  formed,  according  to  its  memoran- 
dum of  association,  to  promote,  assist,  and 
protect   the   nse   of   bicycles,   tricycles,   and 
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Memorandum  of  Associ&tion  — Continued. 
otlier  similar  vehicles  on  the  public  roads, 
to  provide  legal  assistance  to  their  riders, 
and  to  promote  the  comfort  of  its  members 
while  touring  by  furnishing  information  and 
in  other  ways.  A  special  resolution  was 
passed  for  altering  the  memorandum  of  asso- 
ciation so  as  to  make  the  objects  of  the  club 
the  promotion,  assistance,  and  protection  of 
the  pastime  of  touring  by  the  use  of  vehicles 
or  otherwise,  to  provide  legal  assistance  to 
tourists  in  protecting  their  rights,  and  to 
promote  the  comfort  and  safety  of  its  mem- 
bers while  touring  by  furnishing  informa- 
tion and  in  other  ways.  It  was  admitted 
that  the  object  of  the  alteration  was  the 
admission  of  motorists  into  the  club. 

Held — that  the  proposed  alteration  was  not 
within  sect.  1,  sub-sect.  5  (a)  or  (d)  of  the 
Companies  (Memorandum  of  Association) 
Act,  1890,  and  the  Court  could  not  sanction 
it. 

In  re  Cyclists'  Touring  Club,  [1907]  1  Ch.  269; 

[76  L.  J.  Ch.  172;  96  L.  T.  780;  23  T.  L.  R. 

220;  14  Manson,  52— Warrington,  J. 

190.  Alteration  of  Objects— Extension  to 
New  Business.'l — A  company  carrying  on  the 
ordinary  business  of  bankers  petitioned  the 
Court  to  confirm  a  resolution,  passed  unani- 
mously, to  alter  its  memorandum  of  associa- 
tion by  empowering  it  to  undertake  the  exe- 
cution of  trusts  and  to  act  as  executors, 
administrators,  trustees,  or  treasurers.  The 
application  was  opposed  by  seven  share- 
holders, who  were  solicitors,  on  the  ground 
that  the  alteration  would  not  be  beneficial 
to  the  shareholders  and  would  be  injurious 
to  the  solicitors'  profession. 

Held— that  the  alteration  should  be  con- 
firmed, with  the  modification  that  the  powers 
were  not  to  be  exercised  unless  some  part  of 
the  trust  property  was  situate  within  the 
jurisdiction  of  the  Court. 
In  re  Munster  and  Leinster  Bank,  [1907]  1 
[Ir.  R.  237— M.  R. 

191.  Alteration  of  Objects— Practice— Sum- 
mons —  Advertisement  —  Companies  (  Memo- 
randum of  Association)  Act,  1890  (53  &  54 
Vict.  c.  62),  s.  1.]— Immediately  after  the 
presentation  of  a  petition  under  the  Com- 
panies (Memorandum  of  Association)  Act, 
1890,  a  summons  should  be  taken  out  to  have 
a  day  fixed  for  the  hearing  of  the  petition, 
and  directions  given  for  advertising  the  prO' 
sentation  of  the  petition.  "  Palmer's  Com- 
pany Precedents"  (1906  ed.).  Part  I.,  p.  1163, 
correctly  states  the  practice. 

In  re  Munstee  and  Leinster  Bank,   [1907]  1 
[Jr.  R.  237-M.  R. 

192.  Alteration  of  Objects— Practice— Com- 
panies (Memorandum  of  Association)  Act, 
1890  (53  &  54  Vict.  c.  62),  s.  l.]-The  Court 
will  not  confirm  a  proposed  alteration  in  a 
company's  memorandum  of  association, 
effecting  an  extension  of  the  company's  ob- 


jects, unless  the  name  of  the  company  is,  if 
necessary,  altered  so  as  to  indicate  the  exten- 
sion of  objects. 

Re  Egyptian  Delta  Land  and  Investment  Co., 
[51  SoL  J.  211-Parker,  J. 

193.  Confirmation  by  Court  —  Companies 
{M emorandum  of  Association)  Act,  1890  (53  & 
54  Vict.  c.  G2)— Joint-Stock  Companies  Act, 
1856  (19  &  20  Vict.  c.  4:7)— Companies  Act,  1862 
(25  &  26  Vict.  c.  89),  ss.  176,  177.]— The  Court 
has  jurisdiction  to  make  an  order  under  the 
Companies  (Memorandum  of  Association) 
Act,  1890,  to  confirm  a  special  resolution 
altering  the  memorandum  of  association  of  a 
company  registered  under  the  Joint-Stock 
Companies  Act,  1856. 

In  re  Copiapo  Mining  Co.,   (1899)  6  Manson, 
[320— Wright,  J. 

194.  Company  registered  under  Companies 
Acts,  1856,  1S57— Jurisdiction  of  Court— Com- 
panies {Memorandum  cf  Association)  Act, 
1890  (53  &  54  Vict.  c.  O:^).]— The  Companies 
(Memorandum  of  Association)  Act,  1890,  ap- 
plies to  a  company  formed  and  registered 
under  the  Joint  Stock  Companies  Acts,  1856 
and  1857;  and  therefore  the  Court  has  juris- 
diction to  confirm  an  alteration  in  the  mem- 
orandum of  such  company. 

In  re  Copiapo  Mining  Co.  ([1899]  W.  N. 
25;  6  Manson,  320— Wright,  J.,  supra)  fol- 
lowed. 

In  re  General  Credit  Co.  ([1891]  W.  N.  153 
— Romer,  J.)  not  followed. 

L\  RE  Euphrates  and  Tigris  Steam  Navigation 

L<-'o.,  Ld.,  [1904]  1  Ch.  360;  73  L.  J.  Ch.  175; 

90  L.  T.  56;  11  Manson,  93— Eady,  J. 


I  195.  Enlargement  of— Companies  (Memor- 
andum of  Association)  Act,  1890  (53  &  54  Vict. 
c.  62),  s.  1.]— The  Court  can  sanction  resolu- 
tions for  the  enlargement  of  the  objects  of  a 
company  under  the  Companies  (Memoran- 
dum of  Association)  Act,  1890,  where  there 
is  no  opposition  to  the  petition. 
In  re  the  Bernicia  Steamship,  Limited,  (1900) 
[69  L.  J.  Ch.  194;  81  L.  T.  SIG;  16  T.  L.  R. 
163;  7  Manson,  361— Cozens-Hardy,  J. 

196.  Extension  of  Local  .irca  of  Operations 
—  Change  of  Name  not  Insisted  on— Com- 
panies (Memorandum  of  Association)  Act, 
1890  (53  &  54  Vict.  c.  62),  s.  l.]-A  laundry 
company     known     as    the     Kircaldy     Steam 

'  Laundry  Co.,  Ltd.,  presented  a  petition  for 
j  confirmation  of  a  special  resolution  altering 
1  its  memorandum  of  association  so  as  to  en- 
able it  to  extend  its  operations  to  the  whole 
county  of  Fife. 

Held— that  the  petition  might  be  granted 
without  insisting  on  any  change  of  name. 
In  re  Kircaldy  Steam  Laundry  Co.,  Ld.,  (1905) 
[6  F.  778— Ct.  of  Sess. 

197.  Extension  of  Objects— Practice  to  be 
followed  in  Future — Definite  Statement  of 
Objects— Companies  (Memorandum  of  Asso- 
cialion)  Act.  1890  (53  &  54  Vict.  c.  62,  s.  1.]— 
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Memorandum  of  Association— Continued. 

In  future,  if  directors  wish  the  Court  to 
sanction  an  extension  of  objects  under  sect. 
1  of  the  Companies  Act,  1890,  they  must 
bring  their  minds  to  bear  upon  the  definite 
objects  which  they  desire  to  undertake,  and 
then  see  that  they  fall  within  sub-s.  5  of  sect. 
1,  and  that  they  are  expressed  in  definite 
language. 

The  present  practice  of  setting  out  a  great 

number  of  objects,  many  of  them  not  seri- 

ouslj'  thought  of,  is  to  be  deprecated. 

In    re    D.    &  D.    H.    Fraser,    Ld.,    (1903)    19 

[T.  L.  R.  364-Buckley,  J. 

198.  New  Object  Inconsistent  with  Original 
Objects— Companies  Act,  1890  (53  &  54  Vict, 
c.  G2).]— A  company  was  formed  for  the 
primary  purpose  of  ranching  in  the  United 
States.  It  passed  resolutions  to  alter  its 
memorandum  so  as  to  enable  it  to  conduct 
banking  operations  of  a  somewhat  specula- 
tive character.  The  Court  refused  to  con- 
firm the  resolutions. 

AVestern  Ranches,  Ld.   v.  Nelson's  Trustees, 
[[1899]  36  S.  L.  E.  576. 

199.  Re-writing  Objects  in  Modern  Form- 
Sanction  of  Court — Companies  {Memo- 
randum of  Association)  Act,  1890  (53  &  54 
Vict.  c.  62),  s.  1  (5).]— A  limited  company 
registered  in  1864  petitioned  for  confirma- 
tion of  alterations  in  their  memorandum  of 
association  enlarging  the  objects  of  the  com- 
pany. The  proposed  alterations  were  merely 
a  repetition  of  the  old  objects  in  inflated 
phraseology  or  re-writing  them  in  modern 
form. 

Held— that  such  alterations  were  not 
within  the  scope  of  the  Companies  (Memo- 
randum of  Association)  Act,  1890. 

In  re  Consett  Iron  Co.,  Ld.,  [1901]  1  Ch.  236; 

[70  L.  J.  Ch.  198;  84  L.  T.  258;  8  Manson, 

429— Cozens-Hardy,  J. 


XVIII.  NOTICES. 

See  also  Sect.  XVI.— Meetings. 

200.  Deceased  Member— Registered  Address 
—Service  of  Notice— Legal  Personal  Repre- 
sentafirc5.]— Notices  addressed  to  a  member 
at  his  registered  place  of  address  in  the 
books  of  a  company  are  not  invalidated  by 
the  fact  that  the  company  was  aware,  at 
the  time  the  notices  were  sent  out,  that  such 
member  was  dead,  so  long  as  his  executors 
have  not  been  registered  as  the  holders  of 
the  shares  of  such  member. 

Order  of  Kekewich,  J.  ([1899]  2  Ch.  40; 
68  L.  J.  Ch.  540;  47  W.  R.  558;  80  L.  T.  750; 
6  Manson,  449),  varied. 

Allen  v.  Gold  Reefs  of  West  Africa,  Ld., 
[1900]  1  Ch.  656;  69  L.  J.  Ch.  266;  48 
W.  R.  452;  82  L.  T.  210;  16  T.  L.  E.  213- 

C.  A. 
And  see  No.  9,  supra. 


XIX.  PROMOTEES. 

See  also  Sect.  XX.  Prospectus. 
See   aUo    title    AGENCY   (Secret   Com- 
missions). 

201.  Fraud— Misrepresentation  and  Sup- 
pression of  Fact— Uiider writing— Evidence— 
Prospectus— Companies  Act,  1867  (30  &  31 
Vict.  c.  131),  s.  38.]— Where  a  person  sub- 
scribes for  shares  in  a  company  upon  the 
faith  of  a  prospectus  in  which  the  promoters 
of  that  company  have  as  well  made  actual 
misrepresentations  of  material  facts  that 
were  false  to  their  knowledge  as  suppressed 
material  facts  that  were  within  their  know- 
ledge, such  person,  if  he  takes  no  benefit 
under  the  contract,  and  repudiates  within 
a  reasonable  time  after  he  becomes  aware 
of  the  fraud,  can  successfully  rely  on  the 
fraud  of  the  promoters  as  a  defence  to  an 
action  by  the  company  for  calls,  can  rescind 
his  contract,  and  can  recover  all  moneys 
paid  in  respect  of  the  shares  subscribed  for 
by  him. 

The  omission  in  a  prospectus  of  the  name 
of  the  real  vendors  of  the  undertaking,  and 
the  employment,  to  conceal  their  identity, 
of  a  nominee  as  the  ostensible  vendor,  may, 
if  misleading,  amount  to  such  fraud  as  will 
vitiate  the  contract.  So  may  also  the  omis- 
sion to  state  that  money  was  to  be  spent 
in  underwriting. 

The  measure  of  the  obligation  of  disclo- 
sure in  a  company's  prospectus  discussed. 
Observations  on  Lindley  on  Company  Law 
(5th  ed.),  p.  70. 

Components  Tube  Co.  v.  Naylor,  [1900]  2  Ir.  E. 
[1-Q.  B.  Div. 

202.  Misfeasance—"  Officer  " — Secret  Profit 
—Statement  of  Agreement  in  Prospectus — 
—Statute  of  Limitations— Trustee  Act,  1888 
(51  &  52  Vict.  c.  59),  s.  8— Companies  (Wind- 
ing-up) Act,  1890  (53  &  54  Vict.  c.  63),  s.  10.]- 
H.,  in  1888,  acted  temporarily  as  secretary 
of  a  company  formed  for  the  purchase  of  an 
hotel  and  gardens,  the  vendor  of  which  had 
offered  =£2,000  to  him  and  other  persons  if 
they  would  form  such  a  company.  H. 
received  ,£250  of  this  amount  to  the  know- 
ledge of  the  other  persons,  who  became  the 
directors,  and  the  date  and  parties  to  the 
agreement  under  which  he  took  this  profit 
were  stated  in  the  prospectus  issued  to  the 
public  inviting  share  subscriptions. 

In  May,  1894,  the  voluntary  winding-up  of 
the  company  was  ordered  to  be  continued 
under  the  supervision  of  the  Covxrt. 

A  summons  was  taken  out  bj'  the  liqui- 
dator, under  sect.  10  of  the  Companies 
(Winding-up)  Act,  1890,  asking  that  H.  might 
be  ordered  to  contribute  to  the  assets  <£250 
and  interest  as  secret  profit  made  by  him  in 
a  fiduciary  position,  for  which  he  must  be 
held  liable. 

Held— that,  although  the  facts  showed  that 
H.  was  in  every  sense  of  the  word  a  "  person 
who  had  taken  part  in  the  formation  or  pro- 
motion of  the  company,"  within  the  meaning 
of  sect.   10  of  the  Companies    (Winding-up) 
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Promoters— C'o?i<J«  ued. 

Act,  1890,  yet  there  was  no  legal  obligation  on 
him  to  account  to  the  company  foi-  the 
monev  which  he  had  received. 

Decision   of   Wright,   J.    (77   L.    T.   681;   46 
W.  K.  314)  reversed. 
Re  The   Sale   Hotel  and   Botanical  Gardens, 

[Ld.;    Ex    parte    Hesketh,    (1898)    78   L.    T. 
3G8;  14  T.  L.  R.  334;  46  W.  R.  617-C.A. 

203.  Sale  by  Promoters  to  Directors— Dual 
Relation— No  Independent  Board— Misre- 
presentations contained  in  Prospectus— Full 
Disclosu re--liescission—C]iange  of  Position.] 
—There  is  no  obligation  on  promoters  of  an 
intended  company  to  furnish  the  company 
with  an  independent  board  of  directors,  if 
the  truth  is  disclosed  to  the  persons  who 
are  induced  to  join  the  company.  Conse- 
quently, if  a  company  is  avowedly  formed 
with  a  board  of  directors  who  are  not  inde- 
pendent, but  who  are  stated  to  be  the  in- 
tended vendors,  or  agents  of  the  intended 
vendors,  of  property  to  the  company,  the 
company  cannot  set  aside  an  agreement 
entered  into  by  the  directors  for  the  pur- 
chase of  such  property  simply  because  they 
are  not  an  independent  board. 

In  the  absence  of  fraud,  the  right  to 
rescind  such  a  contract  on  the  ground  of 
misrepresentation  contained  in  the  pro- 
spectus of  the  company  cannot  be  enforced 
where  the  property  has  been  worked  so  as  to 
materially  alter  the  position  of  the  parties. 
Directors  who  act  within  their  powers  and 
honestly  for  the  benefit  of  the  company,  and 
with  reasonable  care,  discharge  both  their 
legal  and  equitable  duties  to  the  company. 
The  fact  that  they  are  both  promoters  and 
directors  will  not  necessarily  be  held  to 
prove  that  it  was  impossible  for  them  to 
discharge  their  duties  to  the  company,  at  any 
rate  in  a  case  where  there  was  full  dis- 
closure of  their  position. 

A  syndicate  formed  a  company  to  buy 
certain  property  of  the  syndicate.  The 
directors  of  the  company  were  the  directors  of 
the  syndicate,  and  before  a  prospectus  was 
issued  they  entered  into  an  agreement  with 
the  syndicate  to  buy  the  property.  A  pro- 
spectus was  subsequently  issued,  which  dis- 
closed the  fact  that  the  directors  were 
vendors,  but  contained  misrepresentations  of 
fact.  The  company  bought  and  worked  the 
property.  Subsequently  fresh  directors  were 
appointed,  and  they  commenced  an  action 
against  the  syndicate  for  misrepresentation. 
The  company  continued  to  work  the  property 
after  the  action  had  commenced. 

Held,  by  Lindley,  M.R.,  and  Collins,  L.J. 
(Rigby,  L.J.,  dissenting)— that  the  company 
were  not  entitled  to  rescission  merely  on  the 
ground  that  the  contract  had  been  entered 
into  without  independent  advice,  and  that 
the  working  of  the  property  by  the  company 
had  so  altered  the  position  of  the  parties 
as  to  deprive  the  company  of  its  right  to 
rescission  on  the  ground  of  misrepresenta- 
tions   contained    in    the    prospectus.       The 


directors  of  the  company,  having  acted  intra 
vires  and  with  reasonable  care  and  honestly 
for  the  benefit  of  the  company,  were  not 
liable  to  make  good  any  loss  the  company 
might  have  sustained  through  entering  into 
the  agreement  with  the  syndicate. 

Decision  of  Romer,  J.,  affirmed. 

Erlanger  v.  ISiew  Sombrero  Phosphate  Co. 
([1878]  3  App.  Cas.  1218;  48  L.  J.  Ch.  73;  27 
W.  R.  65;  39  L.  T.  269)  and  Salomon  v. 
Salomon  <{•  Co.  ([1897]  A.  C.  22;  66  L.  J.  Ch. 
35;  45  W.  R.  193;  75  L.  T.  426;  4  Manson.  89) 
— H.  L.   (E.)  discussed. 

Lagunas   Nitrate   Co.   v.    Lagunas   Syndicate, 

[1899]  2  Ch.  392;  68  L.  J.  Ch.  699;  48  W.  R. 

74;  81  L.  T.  334;  15  T.  L.  R.  436-C.  A. 


204.  Secret  Profits  by  Promoters — Duty  of 
Disclosure — Liability  to  Aecou7it.'] — In  the 
year  1892  the  freehold  grounds  and  building 
known  as  "  Olyrapia  "  were  the  property  of 
a  company  which,  in  that  year,  was  being 
wound  up.  That  company  had  issued  deben- 
tures to  the  extent  of  ,£100,000  as  a  first 
charge,  and  a  mortgage  as  a  second  charge 
for  jeiO,000.  Four  persons  who  knew  that 
the  property  would  have  to  be  sold  combined 
to  buy  it  in  order  that  they  might  resell  it 
to  a  company  to  be  formed  by  themselves. 
The  combination  called  themselves  the  Free- 
hold Syndicate,  and  bought  up  so  far  as  they 
coukl  the  incumbrances  on  the  property 
called  "  Olympia."  They  expended  ,£27,000 
in  buying  debentures,  and  gave  ,£500  for  the 
mortgage  of  iilO,000,  and  realised  a  profit 
thereon  of  ^20,734  6s.  Id.,  and  proceeded  to 
form  a  company,  and  the  four  persons  were 
made  by  the  articles  of  association  the  first 
directors. 

The  property  was  sold  for  ,£140,000  by  the 
Court,  and  nominally  purchased  by  the 
syndicate  for  that  sum — that  sum,  however, 
was  =£20,734  6s.  Id.  less  than  what  they  ap- 
peared to  give.  They  completed  as  directors 
the  purchase  of  the  property  for  ,£180,000, 
and  they,  as  directors,  paid  to  themselves  as 
members  of  the  syndicate  ,£171,000  in  cash, 
and  =£9,000  in  fully  paid-up  shares— in  all 
I  ,£180,000. 

[     The  prospectus  disclosed  the  supposed  profit 

[  which  the  vendors  were  making  of  ^640,000, 

I  while  in  truth  their  profit  was  £;60,734  6s.  Id., 

and    their    right   to    retain    this   undisclosed 

profit  of  ,£20,734  6s.  Id.  was  disputed. 

Held — that  these  directors,  vendors,  syndi- 
cate, associates,  had  no  claim  to  retain,  and 
must  replace  the  undisclosed  profit  of 
je20,734  6s.  Id.,  as  the  company  should  have 
been  informed  of  what  was  be-ng  done,  and 
consulted  whether  they  would  have  allowed 
this  profit. 

The  decision  of  the  Court  of  Appeal  In  re 
Olympia,  Ld.  ([1898]  2  Ch.  153;  07  L.  J.  Ch. 
433;  78  L.  T.  C29 ;  14  T.  L.  R.  451;  5  Manson, 
139— C.  A.)  affirmed. 

Gluckstein   v.  Barnes,   [1900]   A.  C.  240;     69 

[L.   J.   Ch.   385;  82  L.   T.  393;  16  T.   L.   R. 

321 ;  7  Manson,  321-H.  L.  (E.) 
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Promoters — Continwid. 

205.  Secret  Profit— Fiduciary  Relation— 
Duty  of  Disclosure— Liability  to  Account- 
Misfeasance  Sum}nons.}—A  syndicate  ac- 
quired a  mine  absolutely  and  entirely  for 
themselves,  and  not  in  the  least  degree  with 
any  then  present  intention  of  selling  it  to 
any  other  company,  or  of  forming  any  other 
company  whatever.  They  did  regard  it  as 
a  possible  event  in  the  future  that  another 
company  with  a  larger  capital  would  be 
formed,  but  they  plainly  contemplated  work- 
ing the  mine  themselves  for  their  own  profit 
in  the  first  instance,  and  only  forming  an- 
other company  if  they  wanted  further  work- 
ing capital,  or  found  that  the  matter  grew 
so  large  that  they  could  sell  it  at  a  greatly 
enhanced  price  to  another  company.  There 
was  no  present  intention  then  of  doing  any- 
thing of  the  kind.  Within  a  year  of  the 
formation  of  the  syndicate  its  directors  pro- 
moted and  brought  out  a  company  with  a 
larger  share  capital  than  that  of  the  syndi- 
cate to  purchase  the  mine.  The  same  per- 
sons were  the  directors  of  the  syndicate  and 
the  company.  S.  was  one  of  such  directors, 
and  as  director  of  the  company  he  assisted 
in  paying  out  of  its  coSers  ,£75,000,  part  of 
which  was  for  himself  and  co-syndicators, 
and  he  never  told  the  company  how  much 
he  and  his  co-syndicators  were  to  get.  It 
was  sought  to  make  S.  liable  on  a  misfeasance 
summons. 

Held— that  the  syndicate  could  not  be  re- 
garded as  having  acquired  the  mine  in  such 
a  way  as  to  affect  their  acquisition  with  the 
character  of  an  acquisition  by  promoters  of 
an  intending  company;  therefore  they  could 
not  be  said  to  have  been  in  a  fiduciary  rela- 
tion to  the  vendee  company   at  that  time; 
that  the  directors  were  guilty  of  a  breach  ! 
of   duty,   but   not   of   fraud ;   that   they   dis-  j 
closed  the  fact  that  they  were  directors  of  I 
the  vendor  syndicate,  and  thereby  they  neces-  ; 
sarily  disclosed  that  they  Avere  making  some  ! 
profit,  but  they  were  wrong  and  guilty  of  a 
breach  of  duty  in  not  disclosing  what  profit 
they  were  making;  that  although  there  was 
a    breach    of    duty    sufficient    to    entitle    the 
vendee  company  to  rescind  or  repudiate  the 
contract  if  matters  had  not  been  too  much  ! 
altered  in  the  meantime,  nevertheless  there  i 
was  no  sufficient  ground  for  requiring  pay- 
ment of  the  profit  or  benefit  received  by  S. 
out  of  the  sale;  that  the  misfeasance  sum- 
mons must  be  dismissed. 

In  re  Cape  Breton  Co.  ((1885)  29  Ch.  D. 
795;  54  L.  J.  Ch.  822;  33  W.  R.  788;  53  L.  T. 
181— C.  A.);  Ladywell  Mining  Co.  v.  Brookes 
((1887)  35  Ch.  D.  400;  56  L.  J.  Ch.  684;  55 
W.  R.  785;  56  L.  T.  677-C.  A.);  and  dicta  of 
Lord  Cairns  in  Erlanger  v.  New  Sombrero 
Phosphate  Co.  ((1878)  3  App.  Cas.  1218,  1235; 
48  L.  J.  Ch.  73;  26  W.  R.  65;  39  L.  T.  269— 
H.  L.  (E.))  followed. 

Gluckstein  v.  Barnes  ([1900]  A.  C.  240;  69 
L.  J.  Ch.  385;  82  L.  T.  393;  16  T.  L.  R.  321;  { 
7  Manson,  321— H.  L.  (E.),  supra)  dis-  1 
tinguished.  j 


In  re  Lady  Foeeest  (Muechison;  Uold  Mine, 

[Ld.,  [1901]  1  Ch.  582;  70  L.  J.  Ch.  275;  84 

L.  T.  559;  17  T.  L.  R.  198;  8  Manson,  438— 

Wright,  J. 

206.  Fiduciary  Relation-Secret  Profit- 
Prospectus  —  No7i-dis  closure  of  Promoters' 
Interest  —  Misrepresentation  —  Measure  of 
Damages— Profit  Made  by  Promoters.}— A. 
company  bought  two  music-halls,  the  con- 
veyance being  taken  to  R.,  a  nominee  of  the 
company,  who  afterwards  executed  a  declara- 
tion of  trust  in  favour  of  the  company.  He 
then  purported  to  re-sell  the  halls  at  a 
greatly  enhanced  price  to  W.  O.  C,  another 
nominee  of  the  company,  as  trustee  for 
another  company  not  yet  formed,  which  was 
intended  to  work  the  halls.  The  original 
purchase  price  was  paid  and  the  purchase 
price  on  the  re-sale  received  by  the  first 
company,  which  settled  the  memorandum 
and  articles  of  the  second  company  and 
registered  it,  and  nominated  the  signatories 
to  its  memorandum  and  most  of  its  directors, 
one  of  whom  was  a  director  of  the  first  com- 
pany. The  prospectus  of  the  second  com- 
pany represented  the  nominee  of  the  first 
company  as  vendor  of  the  halls,  concealing 
the  interest  of  the  first  company  in  them, 
and  contained  material  misrepresentation. 

Held— that  the  first  company  were  pro- 
moters, as  from  first  to  last  it  was  their  in- 
tention to  buy  the  music-halls  for  the  pur- 
pose of  selling  them  to  a  company  which 
they  would  create,  to  create  a  board  of  direc- 
tors, which  should  be  under  their  control 
and  carry  out  their  desire,  and  to  sell  the 
music-halls  at  an  inflated  price;  that,  there- 
fore, throughout  this  period,  the  first  com- 
pany stood  in  a  fiduciary  relation  towards 
the  second  company— i.e.,  to  the  future 
allottees  of  shares — to  the  persons  who  were 
invited  to  come  and  take  up  the  shares  of 
the  company;  that  it  was  the  plain  duty  of 
the  first  company  to  disclose  the  fact  that 
they  themselves  were  interested  as  the  bene- 
ficial vendors  of  the  music-halls;  that  the 
prospectus  was  issued  with  the  knowledge 
and  privity  of  the  first  company;  that  a  posi- 
tive suggestio  falsi  was  made  in  relation  to 
the  interests  of  R. ;  that  the  second  company 
were  entitled  to  a  remedy  in  the  nature  of 
damages  for  the  clear  breach  of  the  fiduciary 
duty  of  the  first  company;  and  that  the  true 
measure  of  damages  was  the  amount  of  the 
profit  which  was  made  by  the  first  company 
-viz.,  .£12,000. 

In  re  Leeds  and  Hanley  Theatees  op  Vaeieties, 
[Ld.,  [1902]  2  Ch.  809;  51  W.  R.  5;  72 
L.  J.  Ch.  1;  87  L.  T.  488;  10  Manson,  72— 

C.  A. 

XX.  PROSPECTUS. 

(a)  General. 
And  see  Limitation  of  Actions,  2. 

207.  What  is— Document  not  Issued  to 
Public— No  Invitation  to  Subscribe.']— Beiore 
the  incorporation  of  a  company  the  future 
directors   distributed   among   their   business 
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acquaiutances  some  forty  copies  of  a  docu- 
ment which  stated  that  the  company  was  to 
be  a  private  one,  and  did  not  invite  sub- 
scriptions; it  was  intended  that  the  recipi- 
ents snouid  show  the  document  lu  their 
friends. 

A.  received  a  copy,  together  with  a  letter 
advising  him  to  take  shares,  from  one  of  the 
future  directors  who  was  a  personal  friend, 
and  he  acted  upon  the  advice. 

Subsequently  A.  brought  an  action  to  have 
his  name  removed  from  the   register   on   the  ; 
ground  that  the  document  was  a  prospectus 
and  contained  mis-statements  of  fact  and  did  ; 
not  comply  with  the  Companies  Act,  1900.       \ 

Held— (1)  that  the  document,  not  being 
issued  to  the  public  generally,  was  not  a  pro-  [ 
spectus  within  the  meaning  of  the  Act;  and 
(2)  that  the  company  could  not  be  held  ; 
responsible  for  mis-statements  contained  in  j 
a  document  which  they  had  never  adopted,  j 
Sleigh  v.  Glasgow  and  Transvaal  Options,  i 
[(1901)   6  F.   420— Ct.   of   Sess.  i 

208.  Amount    Paid    to     Vendor— Sub-Pur- 
chaser—Companies   Act,  1900    (G3  &  64  Vict. 
c.   48),   s.   10,  suh-s.  1    (f).]— Under   sect.   10,  j 
sub-sect.   1    (/),  of  the  Companies  Act,  1900,  i 
the  prospectus  of  a  company  must  state  the 
whole    of   the    consideration,    whether    cash, 
shares,  or  debentures,  payable  to  any  one  by 
the  company  in  respect  of  the  purchase  or  I 
acquisition  of  any  property  by  the  company; 
but,  speaking  generally,  the  sub-section  does  j 
not  require  a  statement  of  any  consideration 
■paid  or  to  be  paid  by  any  one  other  than  the 
company,  and  a  company  is  not  a  sub-pur- 
chaser   within    the    meaning    of    the    sub- 
section  so    as   to    require   the   consideration 
paid    or   to    be    paid    to    each    vendor    to    be 
stated,  unless  it  has  to  pay  purchase-money 
to  some  one  other  than  its  own  vendor. 

Where,  therefore,  a  company's  vendors 
were  in  law  and  equity  absolute  owners  of 
the  property,  having  themselves  purchased 
from  another  person,  and  having  paid  to  him 
the  amount  of  the  purchase-money  before 
the  issue  of  the  prospectus. 

Held— that  the  amount  of  the  purchase- 
money  paid  by  them  need  not  be  stated  in 
the  prospectus,  and  that  the  fact  that  the 
company's  vendors  borrowed  the  money  for 
the  purpose  of  making  such  payment  was 
immaterial. 
Brookes    v.    Hansen,    [1906]    2    Ch.    129;    75 

[L.  J.  Ch.  450;  54  W.  U.  502;  94  L.  T.  728; 

22  T.  L.  E.  475;  13  Hansen,  172— Joyce,  J. 

(b)  liability  of  Directors. 

See  aUo  vndfr  .yi/b-hcodi/ig  (r)  OMISSION 
TO  Statk  .Matkriai.  Contract, 
col.  4(i'.». 

209.  Material  Statement— Becoming  Un- 
true before  Allotment— Relief  to  Allottees.} 
—If  an  application  for  shares  is  made  on 
the  faith  of  a  statement  which  J"  true  when 


made,  but  which  is  not  true  when  shares 
are  allotted  to  the  applicant,  he  may  refuse 
to  take  them. 

A  prospectus  stated  that  D.,  an  expert  of 
great  ability,  was  to  be  chairman.  At  the 
date  of  allotment  the  promoters  and  direc- 
tors knew  that  D.  would  not  remain  on  the 
board. 

Held— that  allottees  who  had  been  influ- 
enced by  D.'s  reputation  were  entitled  to 
rescission,  though  he  had  not  formally  re- 
signed at  the  date  of  allotment. 
Re  Kent  County  Gas  Light  and  Coke  Co., 
[Ld.,    (1907)   95   L.   T.    756— Joyce,   J. 

210.  Misrepresentation  —  Fraud  —  Condi- 
tional  Application  for  Shares— Non-perform- 
ance of  Condition— Election  to  Bescind— 
Waiver.l — T.  made  a  conditional  applica- 
tion for  shares  in  a  company  whose  pro- 
spectus he  had  read,  and  these  were  allotted 
to  him,  but  no  notice  of  such  allotment 
was  given  him,  and  he  never  paid  anything 
in  respect  of  the  shares.  The  condition  on 
which  he  applied  for  the  shares  was  not  ful- 
filled. T.  subsequently  discovered  that  there 
was  something  wrong  with  the  company,  and 
served  notice  of  motion  for  rectification  of 
the  register  by  removing  his  name  there- 
from on  the  ground  of  misrepresentations 
in  the  prospectus.  Before  this  motion  came 
on,  a  petition  was  presented  to  wind  up  the 
company,  which  T.  unsuccessfully  opposed 
as  a  contributory  both  in  the  Court  below 
and  the  Court  of  Appeal. 

T.  now  applied  to  have  his  name  struck 
off  the  list  of  contributories  in  the  winding- 
up. 

Held— that,  owing  to  the  non-performance 
of  the  condition,  there  was  no  contract  at 
first  between  T.  and  the  company,  and  that 
the  condition  was  not  waived  by  the  subse- 
quent conduct  of  T.,  who  was  entitled  to 
have  his  name  taken  off  the  list  of  contri- 
butories. 

The  decision  of  the  Court  of  Appeal  in 
Foulkcs  V.  Quartz  Hill  Consolidated  Gold 
Mining  Company  (noted  in  Emden's  Digest 
for  1884,  p.  102;  Cababe  and  Ellis's  Reports, 
156)  commented  on. 
Re  Brinsmead  (Thomas  Enn'ARD)  &  Sons,  Ld.; 

[Tomlin's     Case     [1898]     1     Ch.     104;     67 

L.  J.  Ch.  11;  77  L.  T.  .')21;  4  Manson,  385; 
14  T.  L.  R.  53;  46  W.  R.  171— Wright,  J. 

211.  Offer  of  Shares  "to  the  Public"— 
Circulation  of  Prospectus  by  Directors 
among  Friends— Companies  Act,  1900  (63  & 
64  Vict.  c.  48),  s.  4.]— A  syndicate  was  formed 
for  the  purpose  of  securing  an  option  to 
purchase  certain  property,  the  syndicate 
not  intending  to  work  the  property,  but  to 
promote  a  company  for  the  purpose.  The 
syndicate  was  incorporated  under  tiie  Com- 
panies Acts,  and  a  prospectus,  marked 
"Strictly  private  and  confidential;  not  for 
publication,"  was  printed,  and  some  of  the 
directors,  without  the  authority  of  the  com- 
pany, sent  copies  of  it  to  their  friends  to 
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see  if  they  would  join  tlie  syndicate.  Cer- 
tain shares  in  the  syndicate  were  subscribed 
for  and  allotted,  but  the  amount  named  in 
the  prospectus  as  the  itiinimum  subscrip- 
tion was  not  subscribed.  The  plaintiff,  who 
had  subscribed  for  shares,  brought  an 
action,  under  sect.  4,  sub-sect,  i,  of  the 
Companies  Act,  1900,  to  recover  the  amount 
paid  by  him  for  his  shares. 

Held— that  on  the  facts,  there  had  been 
no  offer  of  shares  to  the  public  within  the 
meaning  of  sect.  4,  sub-sect.  4,  of  the  Act, 
and  that  therefore  the  plaintiff  was  not 
entitled  to  succeed.  An  offer  of  shares  to 
the  public,  within  the  meaning  of  the  sec- 
tion, means  an  offer  by  the  company,  and 
not  by  an  individual,  to  anyone  who  chooses 
to  come  in  and  take  shares. 
Sherwell  v.   Combined  Incandescent  Mantles 

[Syndicate,   Ld.,    (1907)   23   T.    L.   E.   482- 
Warrington,  J. 

212.  Contribution  from  Co-Director  — 
Death  of  Co-Dircctoi — Liability  of  Executor 
—Directors'  Liability  Act,  1890  (53  &  54  Vict, 
c.  G4),  ss.  3,  5.] — Warrington,  J.,  having  de- 
cided that  where  a  direclor  of  a  company 
has  become  liable  to  make  a  payment  under 
the  Directors'  Liability  A<;t,  1890,  in  respect 
of  an  untrue  statejuent  contained  in  a 
prospectus,  he  is  entitled  under  sect.  5  of 
the  Act  to  recover  contributions  from  the 
executors  of  a  deceased  co-director  who 
would  himself,  if  alive,  have  been  liable  to 
make  the  same  payment,  and  having  also 
decided  what  sums  the  contribution  in  the 
particular  case  was  to  include. 

On  appeal,  the  action  was  settled,  the 
Court  being  inclined  to  question  the  correct- 
ness of  the  judgment. 

Decision  of  Warrington,  J.  ([190G]  2  Ch. 
285;  75  L.  J.  Ch.  633;  54  W.  E.  556;  95  L.  T. 
414;  22  T.  L.  E.  625;  13  Manson,  279;  reversed 
by  consent). 

Shepheard  v.  Bray,  [1907]  2  Ch.  571;  76  L.  J. 
[Ch.  692;  24  T.  L.  E.  17— C.  A. 

213.  Director  —  Promoter  —  Frauilulcnl 
Misrepresentation  in  Prospectus— Action  of 
Deceit— Third  Party  Notice— Contribution 
from  Co-Director  or  from  Co-Promoter— 
Directors'  Liability  Act,  1890  (53  &  54  Vict, 
c.  64),  s.  5.]— Sect.  5  of  the  Directors' 
Liability  Act,  1890,  gives  a  director  of  a  com- 
pany a  right  of  contribution  from  his  co- 
directors  and  other  persons  specified  in  the 
sectioii,  in  respect  of  liability  for  fraudu- 
lent misrepresentations  in  a  prospectus  of 
a  company,  as  well  as  in  respect  of  liability 
under  sect.  3  of  the  Act  for  an  untrue  state- 
ment apart  from  fraud. 

If  one  director  is  sued  alone,  he  may  bring 
in  his  co-directors  by  a  third  party  notice. 

Gerson   t).   Simpson,    [1903]   2   K.   B.   197;   72 

[L.  J.  K.  B.  603;  51  W.  E.  610;  89  L.  T.  117; 

19  T.  L.  E.  544;  10  Manson,  382— C.  A. 


j      214.  Misrepresentation   —  Representations 

]  Subsequently     Made     Good  —  Measure     of 

\  Damages— Directors'  Liability  Act,  1890   (53 

&  54  Vict.  c.  04),  s.  3— Companies  Act,  1867 

(30   &  31   Vict.    c.   131),   s.   38.]-Damages   in 

respect  of  a  fraudulent  prospectus  ought  to 

be  assessed  as  at   the  date  of  allotment  to 

\  the   plaintiff;   and,   prima  facie,   it   must   be 

j  assumed  that,  had  the  prospectus  been  cor- 

[  rect,  the  shares  would  have  been  worth  the 

[  money   paid   for   them.     No  damage   can  be 

i  given  in  such  an  action  for  loss  of  prospec- 

I  five  gains. 

I  A  plaintiff  successfully  assailed  a  prospec- 
1  tus  under  sect.  38  of  the  Companies  Act, 
j  1867,  and  also  under  the  Directors'  Liability 
I  Act,  1890,  the  serious  complaint  being  that 
J  certain  property,  alleged  in  the  prospectus 
I  to  belong  to  the  company,  was  not  acquired 
until  ten  days  after  the  allotment  to  the 
plaintiff. 

Held— that  in  such  a  case  the  subsequent 
acquisition  was  no  defence,  unless  it  could 
be  shown  that  at  (he  date  of  allotment  to 
the  plaintiff  there  was  no  real  risk  of  the 
property  not  being  acquired.  The  question 
is,  what  on  the  date  of  allotment  was  the 
true  value  of  the  shares  in  the  absence  of 
the  advantages  held  out  by  the  prospectus, 
but  in  fact  not  existing? 

M'Connel    v.    Wright,    [1903]   1   Ch.   546;   72 

[L.  J.  Ch.  347;  51  W.  E.  661;  88  L.  T.  431; 

10  Manson,  160- C.  A. 


215.  Prospectus  improperly  issued— Defend- 
ants— Cause  of  Action — Ttescission  of  Con- 
tract—Damages—Executors of  a  Deceased 
Director— Directors'  Liability  Act,  1890  (53  & 
54  Vict.  c.  64),  s.  3.]— Where  an  action  is 
brought  by  a  person  against  a  company  and 
its  directors  for  relief  in  respect  of  an  im- 
properly issued  prospectus,  there  is  but  one 
cause  of  action  in  the  wide  sense,  though  the 
relief  is  various  in  detail ;  as  against  the 
company  he  asks  for  rescission  of  contract, 
because  by  rescission  he  will  get  all  he  wants 
as  against  the  company— that  is,  he  will  get 
rid  of  his  shares  and  get  his  money  back. 
The  company  may,  however,  be  in  such  a 
state  of  impecuuiosity  that  it  cannot  give 
him  his  money  back,  and  therefore  he  asks 
for  damages  against  the  directors.  The 
executors  of  a  deceased  director  may  be  made 
defendants.  The  proper  way  is  to  let  the 
action  proceed,  and  see  whether  those  defend- 
ants are  liable  under  the  Directors'  Liability 
Act,  1890. 

Goirer  v.  Couldridqe  ([1898]  1  Q.  B.  348;  67 
L.  J.  Q.  B.  251  ;  46  W.  E.  214;  77  L.  T.  707- 
C.  A.,  see  Practice  and  Procedure,  No.  73) 
and  Thompson  v.  London  County  Council 
([1899]  1  Q.  B.  840;  68  L.  J.  Q.  B.  625;  47 
W.  E.  433;  80  L.  T.  512— C.  A.,  see  Practice 
AND  Procedure,  No.  51)  explained. 

Feankenburg    v.    Great    Horseless    Carriage 

[Co.,  [1900]  1  Q.  B.  504;  69  L.  J.  Q.  B.  147; 

81  L.  T.  684;  7  Manson,  347-C.  A. 
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Prospectus — Continued. 

(c)  Omission  to  state  Material  Contract. 

216.  "Knowingly  Issue  "  —  Director  not 
Making  Inquiries  about  the  Contracts- 
Waiver  Clause-Companies  Act,  1867  (30  &  31 
Vict.  c.  131),  s.  38.]— The  plaintiff  applied  for 
shares  upon  the  faith  of  a  prospectus,  con- 
taining a  "  waiver  clause "  as  to  contracts 
not  disclosed  in  accordance  with  sect.  38  of 
the  Companies  Act,  18G7.  There  were,  in 
fact,  a  number  of  undisclosed  contracts 
material  to  be  known  by  an  intending  appli- 
cant for  shares.  The  defendant  took  part  in 
the  preparation  of  the  prospectus. 

Held— that  there  was  ample  evidence  that 
the  defendant  knew  of  the  existence  of  the  un- 
disclosed contracts;  and,  that  being  so,  that 
he  came  within  the  words  of  sect.  38,  "  know- 
ingly issuing,"  although  it  was  not  suggested 
that  he  knew  that  there  was  any  statutory 
requirement  as  to  disclosing  contracts. 

Twycross  v.  Grant  ((1877)  2  C.  P.  D.  469; 
46  L.  J.  C.  P.  636;  25  W.  K.  701;  36  L.  T.  837- 
Judgment  of  Cockburn,  C.J.)  approved. 

A  waiver  clause,  to  be  of  any  avail  to  a 
director,  must  give  an  applicant  notice  not 
only  of  the  existence  of  a  contract,  but  also 
of  its  contents. 

Judgment  of  Stirling,  L.J.,  in  Cackett  v. 
Keswick  ([1902]  2  Ch.  456;  71  L.  J.  Ch.  641; 
51  W.  R.  69;  87  L.  T.  11,  No.  225,  infra)  ap- 
proved. 

The  waiver  clause  may  itself  fix  a  director 
with  notice  of  contracts  referred  to  in  it,  and 
yet  not  give  to  an  applicant  the  notice  to 
which  sect.  38  entitles  him. 

Decision  of  Bvrne,  J.  ([1902]  2  Ch.  628;  71 
L.  J.  Ch.  903;  51  W.  E.  44;  87  L.  T.  428;  18 
T.  L.  R.  806)  affirmed. 

Watts    v.    Bucknall,    [1903]    1    Ch.    766;    72 

[L.  J.  Ch.  447;  51  W.  E.  433;  88  L.  T.  845; 

19  T.  L.  K.  320;  10  Manson,  176— C.  A. 


217.  Liability  of  Directors— Cancelled  Con- 
tract —  Directors'  Liability  —  Reasonable 
Grounds  for  believing  statement  to  be  true — 
Directors'  Liability  Act,  1890  (53  &  54  Vict. 
c.  64),  s.  3.] — A  prospectus  may  be  legally 
fraudulent,  although  no  moral  fraud  be 
alleged  against  the  directors;  thus  they  will 
be  liable  if  they  omit  to  mention  material 
contracts,  which  they  honestly  believe  to  be 
immaterial. 

A  letter  of  September  21st,  1898,  and  a 
minute  and  letter  of  October  1st,  1898,  con- 
stituted a  contract  between  the  London  and 
Northern  Bank,  Ld.,  and  one  of  the  pro- 
moters thereof  for  repayment  of  a  deposit  of 
,£14,250,  advanced  by  him  (for  the  purchase 
of  the  business),  together  with  a  bonus  of 
£7JM.  A  minute  of  October  10th,  1898,  and 
a  letter  of  October  18th,  1898,  formed  another 
contract,  putting  an  end  to  the  earlier  con- 
tract so  far  as  regarded  (he  payment  of  the 
bonus,  and  substituted  a  binding  obligation 
to  pay  a  fair  and  proper  amount  to  be  after- 
wards ascertained.     None  of  these  letters  or 


minutes  were  disclosed  in  the  prospectus, 
although  the  defendants  knew  of  their 
existence. 

Buckley,  J.,  held  that  the  prospectus  ought 
to  have  contained  the  dates  and  names  of  the 
parties  to  the  letter  of  September  21st:,  the 
minute  of  October  Ist,  1898,  and  the  letter  of 
Ocober  1st,  1898,-  that  the  minute  of  October 
10th  and  letter  of  October  18th,  1898,  should 
also  have  been  disclosed ;  and  that  the  plain- 
tiff was,  therefore,  entitled  to  succeed  under 
sect.  38  of  the  Companies  Act,  18G7.  He  also 
held  that  he  was  entitled  to  succeed  under 
sect.  3  of  the  Directors'  Liability  Act,  1890, 
on  the  ground  that  the  directors  had  no 
ground  for  believing  that  all  material  con- 
tracts were  disclosed  in  the  prospectus,  as 
stated  therein. 

Held— that  the  contracts  were  clearly 
material ;  and  that  as  their  materiality  was  a 
question  of  law,  the  belief  of  the  defendants 
to  the  contrary  afforded  no  answer  to  the 
claim. 

Twycross  v.  Grant  ((1877)  2  C.  P.  D.  469; 
46  L.  J.  C.  P.  636;  25  W.  R.  701;  36  L.  T.  837)- 
approved. 

Decision    of    C.    A.    sub    nom.     Broome    v. 
Speak  ([1903]  1  Ch.  586;  72  L.  J.  Ch.  2,51;  51 
W.  E.  258;  88  L.  T.  580;  19  T.  L.  R.  187;  10 
Manson,  38)  affirmed. 
Shepheard   and   Another    v.    Broome,     [1904] 

[A.  C.  342;  73  L.  J.  Ch.  608;  91  L.  T.  178; 

20  T.  L.  R.  540;  11  Manson,  283;  53  W.  R. 
Ill— H.  L.    (E.) 

218.  Liability  of  Directors— Mis-statements 
of  Fact — Combination  of  Businesses — Agree- 
ment between  Vendors  {Directors  of  New 
Company)  not  to  Inquire  as  to  Price  Paid 
for  Each  Other's  Businesses— Companies  Act, 
1867  (30  &  31  Vict.  c.  131),  s.  38— Directors' 
Liability  Act,  1890  (53  &  54  Vict.  c.  64),  s.  3.] 
—Where  the  owners  of  a  number  of  busi- 
nesses sell  them  to  an  amalgamating  com- 
pany, of  which  they  are  directors,  and  agree 
among  themselves  to  abstain  from  making 
any  inquiries  as  to  the  price  which  the 
others  are  obtaining;  then,  if  the  prospectus 
issued  by  them  contains  an  untrue  state- 
ment as  to  the  basis  on  which  the  various 
purchase  prices  have  been  calculated,  they 
cannot  be  treated  as  having  had  any  real 
belief  as  to  the  truth  of  such  statements,  and 
are  liable  to  an  action  for  deceit. 

The  prospect\is  of  an  amalgamating  com- 
pany stated  (inter  alia)  that  the  "  bases  upon 
which  the  various  undertakings  have  been 
united  are  :  (a)  as  to  the  commission  combers, 
a  valuation  of  the  assets,  with  an  allowance 
for  goodwill  dependent  upon  profits  com- 
puted upon  an  average  of  the  last  four  years, 
and  (b)  as  to  the  top-makers,  the  average 
profit  earning  capacity  of  the  respective 
businesses  computed  on  an  average  of  the 
last  three  years."  It  concealed  the  fact  that 
in  each  case  the  goodwill  of  (he  commission 
(•oml)ers  included  a  fixed  percentage  (10  per 
cent.)  on  the  value  of  their  machinery,  so 
tliat  goodwill  might  be  i)aid  for  in  cases 
where  no  annual  profit  had   been   made. 


471 


COMPANIES. 


472 


Tro8]pectvi8— Continued. 

Held — that  the  prospectus  contained  an 
untrue  statement,  and  that  those  of  the 
directors  who  were  party  to  an  agreement  of 
the  nature  set  out  above  were  liable  in  an 
action  for  deceit;  and  that  under  the  cir- 
cumstances all  the  directors  were  liable 
under  the  Act  of  1890. 

The  Court  also  held  that  there  were  other 
mis-statements  in  the  prospectus,  and   that 
a  material  contract  was  not  disclosed. 
J.  &  P.  Coats,  Ld.,  and  Others  v.  Crossland 

[and  Others,  (1904)  20  T.  L.  R.  800— Eady,  J. 

219.  Liability  of  Directors— Mis-statements 
in  Prospectus— Directors'  Liability  Act,  1890 
(53  &  54  Vict.  c.  64),  s.  ^—Companies  Act,  1867 
(30  &  31  Vict.  c.  131),  s.  38.]-In  an  action  for 
compensation  under  the  Directors'  Liability 
Act,  1890,  the  measure  of  damages  is  the 
difference  between  the  price  paid  for  the 
shares  and  their  real  value  upon  the  day  of 
the  receipt  of  the  notice  of  allotment.  The 
plaintiff  must  show  some  damage  before  an 
inquiry  as  to  damages  should  be  ordered. 
Efiect  of  a  waiver  clause  discussed. 

Held  (on  the  facts)— no  cause  of  action. 
Stevens    v.    Hoare,    (1904)    20   T.  L.  R.  407— 
[Joyce,  J. 

220.  Liability  of  Directors— Mis-statements 
in  Prospectus— Proof  of  Damage— Companies 
Act,  1867  (30  &  31  Vict.  c.  131),  s.  38.]-Where 
damages  are  claimed  from  the  directors  of  a 
company  by  a  shareholder  on  the  ground 
that  the  prospectus  did  not  disclose  contracts 
which  ought  to  have  been  disclosed  pursuant 
to  sect.  38  of  the  Companies  Act,  1867,  the 
plaintiff  must  show  that  he  has  been 
damaged  by  the  omission.  If  he  fails  to  do 
so,  he  cannot  succeed. 

Nash  V.    Calthorpe,   [1905]   2  Ch.  237    (per 

Vaughan  Williams  and  Eomer.  L.JJ.,  at  pp. 

246,  251,  No.  223,  infra),  followed. 

Marshall   v.    Morrison,    [1907]    W.    N.    29— 

[Warrington,  J. 

221.  Liability  of  Directors  —  Omission  to 
Make  Inquiry—"  Knowingly  issues  "—Waiver 
Clause— Companies  Act,  1867  (30  &  31  Vict, 
c.  131),  s.  38.]— Where  a  material  contract  is 
omitted  from  a  prospectus  of  a  company,  the 
prospectus  is,  by  sect.  38  of  the  Companies 
Act,  1867,  to  be  deemed  fraudulent;  but  it 
is  not  enough  for  a  plaintiff,  who  has  ap- 
plied for  shares  on  the  faith  of  the  pro- 
spectus, to  show  that  it  is  fraudulent;  he  must 
further  prove  damage  occasioned  to  himself 
by  the  fraud  of  which  he  complains— that  is 
to  say,  he  must  prove  that  he  was  misled 
into  applying  for  the  shares  by  the  omission 
to  disclose  the  contract.  Section  38  does  not 
brand  with  fraud  a  director  who  issues  a 
prospectus,  but  who  never  knew  of  the  exis- 
tence of  a  contract  which  ought  to  have  been 
disclosed. 

The   plaintiffs   had   applied   for   shares   on 
the  faith  of  a  prospectus  which  omitted  to  1 
disclose  a  material  contract. 


Held— not  entitled  to  recover  damages, 
upon  the  ground  that  they  had  not  shown 
that  if  the  contract  had  been  disclosed  they 
would  not  have  applied  for  the  shares;  and, 
further,  upon  the  ground  that  the  directors 
had  acted  honestly  in  the  matter,  and  the 
waiver  clause  in  the  prospectus  protected 
them. 

Decision  of  C.  A.  ([1904]  2  Ch.  631;  20 
T.  L.  R.  710)  reversed. 

Calthorpe   v.    Trechman;     MacLeay   v.    Tait, 
[(1905)  22  T.  L.  R   149-H.  L.  (E.) 

222.  Liability  of  Directors  —  Prospectus 
issued  without  Director's  Authority— Ratifi- 
cation —  Liability  of  Director  —  Companies 
Act,  1867  (30  &  31  Vict.  c.  131),  s.  38-Direc- 
tors'  Liability  Act,  1890  (53  &  54  Vict.  c.  64), 
s.  3.]— In  an  action  against  a  director  in 
respect  of  a  prospectus,  which  omitted  to 
mention  admittedly  material  contracts,  it 
appeared  that  one  of  the  promoters  took 
upon  himself  to  issue  a  prospectus,  which 
was  still  awaiting  final  revision  and  approval 
by  the  directors. 

Held— that  his  act  did  not  render  the  direc- 
tors liable  for  the  prospectus. 

Before  the  plaintiff  applied  for  his  shares, 
the  directors  ratified  the  issue  of  this  pros. 
pectus. 

Held- that  the  doctrine  of  ratification  did 
not  apply  so  as  to  make  the  directors  liable. 
Hoole  v.  Speak,  [1904]  2  Ch.  732;  73  L.  J.  Ch. 

[719;  91  L.  T.  183;  20  T.  L.  R.  649;  11 
Manson,  421— Kekewich,  J. 

223.  Liability  of  Directors -Shares  ^  sub- 
scribed for  in  Iteliance  on  Prospectus— Evi- 
dence Necessary— Companies  Act,  1867  (30  & 
31  Vict.  c.  131),  s.  38.]-Where  a  material  con- 
tract has  been  knowingly  omitted  from  a 
company's  prospectus  contrary  to  s.  38  of 
the  Companies  Act,  1867,  and  a  shareholder 
claims  damages  on  the  ground  of  such  omis- 
sion. 

Held— that  in  order  to  succeed,  such  a 
plaintiff  must  prove  that  he  has  suffered 
damage  from  the  omission,  and  give  evidence 
from  which  the  Court  may  fairly  and  reason- 
ably infer  that,  if  the  omitted  contract  had 
been  mentioned  in  the  prospectus,  he  would 
not  have  applied  for  shares. 

The  mere  fact  that  the  omitted  contract 
was  a  material  one  is  not  sufficient;  on  the 
other  hand,  the  plaintiff  is  not  called  upon  to 
demonstrate  to  a  certainty  that  he  would 
not  have  applied,  had  he  known  of  the  con- 
tract. 

Broome  v.  Speak  ([1903]  1  Ch.  586;  72  L.  J. 
Ch.    251;     51    W.    R.    258;  88   L.    T.   580;     19 
T.  L.  R.  187;  10  Manson,  38— observations  of 
Collins,  M.R.,  see  No.  217,  supra)  discussed. 
Nash    v.    Calthorpe,    [1905]    2    Ch.    237;    74 

[L.  J.  Ch.  493;  21  T.  L.  R.  587;  12  Manson, 
260;  93  L.  T.  585— C.  A. 

224.  Promoters  and  Directors—Shareholder 
—Careful  Investor— Companies  Act,  1867  (30 
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&  31  Vict.  c.  131),  s.  38.]— In  order  that  a 
shareholder  may  obtain  relief  under  sect.  38 
of  the  Companies  Act,  1867,  for  non-dis- 
closure in  the  prospectus  of  a  material  con- 
tract he  must  show  that  he  applied  for  his 
shares  on  the  faith  of  that  prospectus,  and 
that  such  prospectus  had  been  "  knowingly 


Art.  65  of  the  articles  of  association  of  the 
appellant  company  "  no  person  shall  be  ap- 
pointed or  have  authority  to  act  as  a  proxy 
who  is  not  a  shareholder  in  the  company." 

Held— that  the  person  appointed  need  not 

be  a  shareholder  when  the  form  of  proxy  is 

signed;  it  is  sufficient  if  he  is  a  shareholder 

'hen  the   form  of  proxy   is  required  to  be 


issued  "  by  the  promoters  and  directors  of  1  lodged  with  the  company  and  when  he  acts 
the  company  before  he  acted  upon  it. 

An  underwriter  who  pays  attention  to 
nothing  in  the  prospectus  but  the  names  of 
the  directors  will  not  be  considered  by  the 
Court  as  a  careful  investor  in  determining 
the  materiality  of  a  contract  not  disclosed 
in  the  prospectus. 

Baty  v.  Keswick,  (1901)  50  W.  K.  14;  85  L.  T. 
[18;  17  T.  L.  R.  66i— Farwell,  J. 


225.  Promoters  and  Directors  —  Waiver 
Clause— Liability  of  Director  and  Promoter 
—Companies  Act,  1867  (30  X-  31  Vict.  c.  131),  5. 
38.] — An  arrangement  under  which  the  pro- 
moters and  directors  of  a  company  about  to 
be  formed  agreed  with  a  firm  that,  in  con- 
sideration of  the  latter's  underwriting 
10,000  shares  in  the  company,  the  firm  was 
to  receive  12,000  vendor's  shares  as  commis- 
sion therefor,  but  10,000  shares  were  in  fact 
for  the  use  of  the  firm's  name  on  the  pros- 
pectus on  their  approving  of  the  soundness 
of  the  undertaking,  and  further,  that  the 
firm  was  to  be  appointed  commercial  agents 
of  the  company,  whose  registered  office  was 
to  be  located  at  its  address,  while  a  mem- 
ber of  the  firm  Avas  to  go  on  the  prospectus 
as  chairman  of  the  company.  The  prospec- 
tus issued  by  the  defendants  stated  that  there 
might  be  various  trade  contracts  and  busi- 
ness arrangements  in  addition  to  what  was 
mentioned  therein,  and  the  form  of  applica- 
tion for  shares  concluded  "and  I  agree  with 
the  company  as  trustee  for  the  directors 
and  other  persons  liable  to  waive  any  fur- 
ther compliance  with  the  38th  sect,  of  the 
Companies  Act,  18G7,  than  that  contained 
in  such  prospectus."  The  prospectus  con- 
tained no  disclosure  of  the  first-named  un- 
derwriting arrangement  between  the  pro- 
moters and  directors  and  the  firm. 

Held— that  the  underwriting  arrangement 
was  one  which,  under  the  provisions  of  sect. 
38  of  the  Companies  Act,  1867,  ought  to  have 
been  specified  in  the  prospectus,  and  that 
the  omission  of  it  from  that  prospectus  com- 
pelled the  Court  to  deem  the  prospectus 
fraudulent  on  the  part  of  the  defendants. 

Decision  of  Farwell,  J.  ((1901)  50  W.  R.  10; 

85  L.  T.  14;  17  T.  L.  R.  064),  affirmed. 

Cackbtt    v.    Keswick,    [1902]    2    Ch.    456;    71 

[L.  J.   Ch.  641;  51   W.  R.  69;  87  L.  T.  11; 

18  T.  L.  R.  650;  9  Manson.  388— C.  A. 

XXI.  PROXIES. 

Aitd  see  No.  136. 

See  aho  Sect.  XXXII.  Voting,  col.  536. 
226.  Articles    of    Association— Meeting    of 
Company  —  Qualification      of      Proxy.]— By 


as  proxy. 

The  articles  of  association  do  not  require 
the  name  of  the  person  appointed  to  appear 
in  the  form  of  proxy  if  he  is  sufficiently 
described  for  all  business  purposes,  e.g.,  as 
any  one  of  the  partners  for  the  time  being 
of  a  named  firm. 

Decision  of  the  High  Court  of  Bombay  (27 
I.  L.  R.  (Bom.)  113)  reversed. 
The    Bombay-Buemah    Trading    Corporation, 

[Ld.     v.     Shroff,     [1905]     A.     C.     213;     74 

L.  J.  P.  C.  41;  91  L.  T.  812;  21  T.  L.  R. 
148;  12  Manson,  169— P.  C. 

227.  Class  of  Persons  Capable  of  Holding 
Proxies.]— Yor  the  purposes  of  a  meeting  of 
any  particular  class  of  persons  proxies  can 
only  be  given  to,  and  held  by,  members  of 
that  class. 

In  re  Madras  Irrigation  Co.  ((1881)  W.  N. 
120)  followed. 

In  re  Central  Bahia  Ry.  Co.,  Ld.,   (1902)  18 
[T.  L.  R.  503— Buckley,  J. 

228.  Filling  in  Blanks  after  Stamping- 
Stamp  Act,  1891  (54  &  55  Vict.  c.  39),  s.  80.]- 
A  shareholder  in  a  company  gave  a  form  of 
proxy  to  another  shareholder,  the  proxy 
being  properly  stamped  when  executed,  but 
with  the  date  of  the  meeting  at  which  it 
was  to  be  used  and  the  date  of  its  execution 
left  in  blank.  The  question  whether  there 
would  be  a  meeting  or  not  was  undeter- 
mined. Subsequently  a  meeting  was  called, 
and  the  shareholder  by  telegram  authorised 
the  person  who  held  the  proxy  to  fill  in  the 
blanks  and  to  use  it  at  the  meeting. 

Held— that   the   proxy   was   ■>  alid,   though 
the  blanks  were  filled  in  after   it  had  been 
stamped  and  executed. 
Sadgrove    v.    Bryden,    [1907]    1    Ch.    318;    76 

[L.  J.  Ch.  184;  96  L.  T.  361;  23  T.  L.  R. 
255;  14  Manson,  47— Parker,  J. 


229.  Sending  Out  Stamped  Pro.xies  to 
Shareholders-Payment  Out  of  Funds  of 
Company— Vltra  vires.]— The  directors  of  a 
railway  company  whose  policy  is  attacked 
are  entitled  to  send  out  circulars,  stamped 
proxy  forms  with  the  names  of  certain  per- 
sons inserted  therein  as  proxies,  and 
stamped  envelopes  for  return  postage  to 
shareholders,  explaining  their  policy  and 
asking  for  the  shareholders'  support  at  the 
ensuing  meeting  of  the  company,  and  to  pay 
the  costs  thereof  out  of  the  funds  of  the 
company,  if  they  honestly  believe  that  thoir 
policy  is  for  the  benefit  of  the  company. 
Such   an   expense   is   fairly   and   reasonably 
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incidental  to  or  consequential  on  the  busi- 
ness expressly  authorised  by  the  Acts  under 
which  the  company  was  incorporated. 

Studdert  v.  Grosvenor  ((1886)  33  Ch.  D. 
528;  55  L.  J.  Ch.  689;  50  J.  P.  710;  34  W.  E. 
754;  55  L.  T.  171;  2  T.  L.  E.  811-Kay,  J.) 
not  followed. 

Peel  v.  London  &  North-Western  Ey.  Co., 
[(1906)  23  T.  L.  E.  85— C.  A. 

XXI  [.  RECEIVERS. 

230.  Borrowing  Powers— Amount  Limited 
-Overdraft.]— -Vower   was   given   to   the   re- 


232.  Borrowing  Powers — Order  Authori- 
sing Manager  to  Borrow  Money — Debts  In- 
curred by  him  Beyond  Amount— Right  to 
Indemnify  out  of  Assets.] — Where  in  an  or- 
dinary debenture-holders'  action  a  receiver 
and  manager  is  appointed  by  the  Court  to 
carry  on  the  business  of  the  company,  and 
an  order  is  made  authorising  him  to  bor- 
row a  sum  not  exceeding  a  certain  amount 
for  the  general  purposes  of  the  business 
which  he  is  to  carry  on,  the  order  is  in- 
tended to  limit  his  general  authority  to 
incur  expenses  for  carrying  on  the  business. 
If  he  finds  that  the  fund  provided  by  the 
Court  is  not  sufficient  for  the  purpose,  it  is 
_  __  _  his  duty  to  apply  to  the  Court  to  increase 

ceiVer  and  manager'in  a^debenture-holders' i  ^^^  ^^"^  or  to  give  him  leave  to  incur  fur- 
action  to  borrow  ^700.     He  borrowed  from  j  ^^^^.^  liabilities.     If,  without  such  an  appli- 


a  bank  ^500,  and  this  sum  he  subsequently  I  f^i.o^',J^ie_."^^ys  Jj.^l'i^ities  ^exce^^^ 
repaid  to  them. 
Held — that  his  borrowing  power   was  not 


to  that  extent  exhausted. 

MiLWARD   V.   AviLL  AND   Smart,    Ld.,    (1898)   4 
[Manson,  403— Wright,  J. 


231.  Debenture-holders'  Receiver  —  Re- 
ceiver's Remuneration— J urisdiction  to  Fix.] 
— Mortgage  debentures  of  a  company  were 
in  a  peculiar  form.  There  was  no  covering 
deed;  each  debenture-holder  had  a  separate 
debenture  charging,  in  the  most  general 
terms,  the  present  and  future  property  of 
the  company  with  the  debenture.  There 
were  none  of  those  provisions  usually  found 
in  an  ordinary  receivership  deed.  The 
debentures  gave  power  under  certain  condi- 
tions to  the  holders  to  appoint  a  receiver  to 
realise  the  assets  of  the  company.  This 
power  differed  in  almost  every  respect  from 
the  ordinary  power  which  is  given  to  mort- 
gagees. There  was  nothing  to  say  that  the 
receiver  was  to  be  the  agent  of  the  mort- 
gagor, who  was  solely  to  be  responsible  for 
his  acts  and  defaults,  as  in  the  Convey- 
ancing Acts.  There  was  no  direction  to  him 
to  keep  down  the  interest  on  the  mortgage, 
or  pay  any  arrears  or  surplus  over  to  the 
mortgagor.  There  were  none  of  those  pro- 
visions that  are  found  in  an  ordinary  re- 
ceivership deed.  The  receiver  claimed  to 
retain  surplus  assets  as  his  remuneration. 

Held— that  the  receiver  in  the  circum- 
stances was  the  agent  of  the  persons  who 
appointed  him,  not  the  agent  of  the  mort 


limit,  he  is  not  entitled  to  be  indemnified 
out  of  the  assets  unless  he  can  show  that, 
having  regard  to  all  the  circumstances,  he 
was  justified  in  incurring  them  without  first 
obtaining  leave ;  and,  in  determining  what 
circumstances  would  justify  him  in  increas- 
ing the  liabilities  without  leave,  it  is  not 
enough  to  show  that  the  liabilities  were  in- 
curred bond  fide  and  in  the  ordinary  course 
of  business. 

Warrington,  J.,  having  so  held  ([1906]  1 
Ch.  497;  75  L.  J.  Ch.  248;  54  W.  E  387;  94 
L.  T.  479;  22  T.  L.  E.  268;  13  Manson,  74) : 

Held — at  a  later  date,  that  the  receiver 
was  entitled  to  be  indemnified  in  respect  of 
(1)  rent  of  business  premises,  and  (2)  bodies 
supplied  for  motor  cars  ordered  by  custo- 
mers before  and  after  his  appointment,  for 
it  would  not  have  been  practicable  to  apply 
to  the  Court,  and  he  had  reasonable  ground 
for  thinking  that  he  could  pay  these  sums 
out  of  the  purchase-moneys  of  the  cars;  but 
not  in  respect  of  (3)  motor  car  bodies  pre- 
pared as  a  speculation  for  a  motor  car 
show,  or  (4)  an  overdraft  of  .£1,500  incurred 
in  keeping  the  business  going,  for  under  the 
circumstances  he  ought  to  have  applied  to 
the  Court. 

In  re  British  Power  Traction  and  Lighting 

[Co.,    Ld.,    Halifax    Joint    Stock    Banking 

Co.,   Ld.   v.   The  Co.,   [1907]   1   Ch.   528;   76 

L.  J.  Ch.  423;  97  L.  T.  198;  14  Manson,  149 

— Warrington,  J. 


J.  Bankruptcy  of  Receiver  and  Manager 
I  for  Debenture-holders — Funds  in  Court— In- 
gagor,  that  the  debenture-holders  them- \  sufficiency  of— Order  of  Payment— Creditors.] 
selves  would  be  answerable  for  all  the  faults  —A  receiver  and  manager  appointed  in  a 
and  omissions  of  the  receiver,  and  that  the  [debenture-holder's  action  was  adjudicated 
liquidator  had  no  right  to  get  the  remunera-  bankrupt.  He  had  incurred  liabilities  to 
tion  of  the  agent,  not  of  the  company,  but  i  various  creditors  in  carrying  on  the  com- 
of  the  debenture-holders,  assessed  by  the  pany's  business,  and  the  funds  in  Court  in 
Court.       The    liquidator    should    bring    an  '  the   action   were   not   sufficient   to   discharge 


action  against  the  agent,  claiming  the  sui 
plus   assets  as  the   money   of  the   company, 


all  the  company's  liabilities. 

„„j4.i       „     i-        ^A  i-u  i.  ^-      1-  i-i      Held— that  the  costs  of  realising  the  assets 

and  the  agent  could  then  assert  his  claim  to  i.  i     j.       j       j       -j  c     i.    i.i    i. 

,.„,.,„„^,.^?-  „  must  be  taxed  and  paid  first;  that  an  inquiry 

1  Bill  iiiici  txL  ion. 


In    re    Vimbos,    Ld.,    [1900]    1    Ch.    470;    69 

[L.  J.  Ch.  209;  48  W.  E.  520;  82  L.  T.  597— 

Cozens-Hardy,  J. 


should  then  be  directed  as  to  outstanding^ 
liabilities  properly  incurred  by  the  receiver, 
and  the  funds  dealt  with  in  the  order  laid 
down  by  Pearson,  J.,  in  Batten  v.  Wedgwood 
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Coal  and  Iron  Co.    ((1884)  28  Cli.  D.  317;  54 

L.  J.  Ch.  G86). 

In  such  a  case  the  Court  will  make  pay- 
ment direct  to  those  creditors  to  whom  the 
bankrupt  receiver  has  properly  incurred 
liabilities,  and  will  not  pay  over  the  money 
due  to  them  to  the  receiver's  trustee  in 
bankruptcy. 
In  re  London  United  Breweries,  Ld.,   Smith 

[v.  The  Co.,  [1907]  2  Ch.  511;  76  L.  J.  Ch. 

612 ;  97  L.  T.  541 ;  14  Manson,  250— Neville,  J. 

234.  Beceiver  for  Debenture-holders— Agent 
—Liability     of     Debenture-holders.']— Dehen- 
tures  issued  by  a  company   gave  the  regis- 
tered holder  of  a  debenture,  with  the  consent 
of  a   majority   in   value   of   the   outstanding 
debentures,  power,  after  the  principal  moneys 
thereby  secvired  became  payable,  to  appoint  , 
a  receiver,  such  appointment  to  be  as  effec- 
tive as  if  all  the  debenture-holders  had  con- 
curred in  the  appointment;  the  receiver  to 
have   power   to   take   possession   of   the   pro-  | 
perty    charged,    to    carry    on    or    concur    in 
carrying   on   the   business   of   the   company,  i 
to    sell    or    concur    in    selling    any    of    the  j 
property    charged,    to    make    any    arrange-  ! 
ment      or     compromise     he      might     think  i 
expedient    in    the    interests    of    the    deben- 
ture-holders, and  all  moneys  received  by  him 
should,    after     providing     for     the     matters 
specified    in    the    first    three    paragraphs    of 
sect.  24,  sub-sect.  8,  of  the  Conveyancing  Act, 
1881,    and    for    the    purposes    aforesaid,    be 
applied    in    or   towards   satisfaction    of    the 
debentures. 

A  receiver  appointed  under  this  power 
assigned  to  the  plaintiffs  the  company's  book  ; 
debts  as  payment  for  certain  work. 

A  new  receiver  repudiated  the  agreement, 
but  offered  to  pay  for  certain  specified  work,  | 
which  was  subsequently  done.  j 

Held— that  the  receiver  was  agent  for  the 
debenture-holders,  and  that  the  assignment 
was  valid;  that  the  debenture-holders  were 
personally  liable  to  pay  the  plaintiff's 
account,  and  that  the  new  receiver  was  also 
personally  liable  for  the  work  ordered  by 
him. 

In  re  Vimbos  ([1900]  1  Ch.  470;  69  L.  J.  Ch. 
209;   48    W.    R.    520;     82    L.    T.    597-Cozens- 
Hardy,  J.,  No.  231,  supra),  followed. 
KoBiNSON  Printing  Co.,  Ld.  v.  Chic,  [1905]  2 

[Ch.  123;  74  L.  J.  Ch.  399;  53  W.  R.  681;  93 

L.  T.  262;  21  T.  L.  R.  446;  12  Manson,  314— 
Warrington,  J. 

235.  Receiiwr  in  Debenture-holder's  Action 
—Action  against  Company  m  Scotland- 
Plaintiff  "  Arrestintj"  English  Debt  Due  to 
Company— Interference  with  Receiver— In- 
junction—Jurisdiction  of  English  Court.]— 
In  October,  1902,  H.,  a  second  debenture- 
holder  in  an  English  company,  sued  the 
company  in  Scotland  for  ,£500  alleged  to  be 
due  (as  an  unsecured  debt)  on  a  bill  of  ex- 
change. The  company  had  supplied  goods 
to    the   Glasgow    office    of   B.    &   Co.,    whose 


registered  office  was  in  London,  but  who  had 
branch  offices  in  England  and  Scotland  :  for 
these  goods  B.  &  Co.  owed  to  the  company 
Jj561,  and  H.  "  arrested  "  this  debt  jurisdic- 
tionis  fundandce  causa. 

In  March,  1903,  the  plaintiffs,  the  first  de- 
benture-holders, had  obtained  the  appoint- 
ment of  a  receiver  in  an  action  to  which  H. 
was  a  party. 

Held— that  an  English  Court  had  juris- 
diction to  grant  an  injunction  to  restrain 
H.  from  continuing  her  "  arrest,"  and  so 
interfering  with  the  receiver,  whose  duty  it 
was  to  get  in  this  debt  of  <£561. 

In  re  Maudslay,  Sons  d-  Field  ([1900]  1  Ch. 
602;  48  W.  R.  568;  82  L.  T.  378— Cozens- 
Hardy,  J.,  No.  32,  supra),  discussed. 

But  held — that,  in  the  particular  case,  as 
the  plaintiffs  had  waited  until  the  Scotch 
action  was  ripe  for  trial,  and  as  the  receiver 
had  been  made  a  party  thereto,  the  Court 
ought  to  await  the  result  of  such  trial. 

Decision  of  Kekewich,  J.  ((1905)  21  T.  L.  R. 
81),  affirmed. 
In  re  Derwent  Rolling  Mills  Co.,  York  City 

[and  County  Banking  Co.  v.  The  Company, 
(1905)  21  T.  L.  R.  701-C.  a. 

236.  Beeeii-er  and  Manage) — Debentures — 
Money  Raised  by  Receiver— Expenses  of  Re- 
ceiver— Right  to  Indemnity — Priority.] — A 
company  issued  debentures  which  gave  a 
floating  charge  upon  the  undertaking  and 
property  of  the  company.  A  receiver  and 
manager  was  appointed  in  a  debenture- 
holders'  action,  and  various  orders  had  been 
made  in  the  action  giving  the  receiver 
liberty  to  borrow  various  sums  of  money  for 
the  purpose  of  preserving  the  property  of 
the  company  comprised  in  the  debentures, 
the  moneys  so  borrowed  being  declared  to  be 
a  first  charge  on  such  property.  All  the  ad- 
vances were  made  by  the  plaintiffs  in  the 
debenture-holders'  action.  In  each  of  the 
formal  charges  executed  in  favour  of  the 
plaintiffs  for  the  advances  it  was  declared 
that  the  receiver  should  not  be  personally 
liable  to  repay  the  advances  out  of  his  own 
moneys.  The  company's  assets  eventually 
proved  insufficient  to  repay  these  advances 
after  payment  of  the  expenses  of  receiver- 
ship and  management. 

Held— that  the  expenses  of  receivership 
and  management  had  priority  over  the 
charges  given  to  the  plaintiffs  in  respect  of 
the  sums  advanced  by  them. 

Strapp  V.  Bull  ([1895]  2  Ch.  1;  64  L.  J.  Ch. 
658;  43  W.  R.  641;  72  L.  T.  514;  2  Manson, 
441-C.  A.)  followed. 

Quaere,  whether  the  same  rule  would  apply 
if  strangers  had  advanced  the  moneys. 

Orders  giving  leave  to  borrow  should  ex- 
pressly deal  with  the  point. 

Per  Vaughan  Williams,  L.J. —A  receiver 
and  manager  appointed  by  the  Court  on 
behalf  of  debenture-holders  is  a  principal, 
and  no  one's  agent  for  the  purpose  of  con- 
tracting. 

Decision  of  Joyce,  J.  (21  T.  L.  R.  354). 
affirmed. 
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In    be    Glasdir    Copper    Mines,    Ld.  ;    The 

[English   Electric   Metallurgical   Co..   Ld. 

I'.  The  Glasdir  Copper  Mines,   Ld.,   [1906] 

1  Ch.   365;   75  L.   J.   Ch.   109;  94  L.   T.  8; 

22  T.  L.  R.  101;  13  Manson,  41-C.  A. 

237.  Receiver  and  Manager — Contract  of 
Company  —  Unexecuted  Contract  —  Liability 
on.]— A  limited  company  entered  into  a  con- 
tract with  the  defendants  to  supply  them 
with  pit  props  to  be  delivered  during  the 
twelve  months  ending  June  30th,  1905.  The 
company  became  in  arrear  with  the  de- 
liveries, and  it  was  agreed  that  the  time 
should  be  extended  to  June  30th,  1906.  In 
November,  1905,  the  plaintiff  was  appointed 
by  the  Court  receiver  and  manager  of  the 
company  on  behalf  of  the  debenture- 
holders,  and  notice  thereof  was  given  to  the 
defendants.  The  plaintiff  delivered  a 
quantity  of  props  at  various  times  in  pur- 
suance of  the  contract,  and  then  gave  the 
defendants  notice  that  he  could  not  under- 
take to  carry  out  their  contract  with  the 
company.  In  an  action  by  the  plaintiff  to 
recover  the  price  of  the  props  supplied  by 
him. 

Held— that,  as  the  plaintiff  delivered  the 
props  under  the  contract  between  the  com- 
pany and  the  defendants  and  not  under  a 
new  contract  with  him,  he  did  so  as  assignee 
of  the  company,  and  he  could  only  recover 
subject  to  the  Eight  of  the  defendants  to 
set  off  any  claim  which  they  might  have 
against  the  company  arising  out  of  same 
matter;  and  that  the  defendants  were  there- 
fore entitled  to  set  off  as  acainst  the  plain- 
tiff's claim  the  difference  between  the  con- 
tract price  and  the  market  price  of  the 
props  not  delivered. 

FoRSTER    V.    Nixon's    Navigation    Co.,    Ld., 
[(1906)  23  T.  L.  K.  138-ChannelI,  J. 

238.  Sale  of  Property— Poor  Bate— Distress 
—Payment  out  of  Proceeds  of  Sale.l—k  re 
ceiver  and  manager,  appointed  in  a  deben- 
ture-holders' action,  of  all  the  property  com- 
prised in  the  debentures  of  a  company,  sold 
the  property  under  an  order  of  the  Court. 
The  overseers  of  a  parish  in  which  the  pro- 
perty was  situate  applied  for  an  order  that, 
in  default  of  recvery  by  distress  of  the 
amount  of  a  rate,  the  receiver  might  be 
ordered  to  pay  them  the  amount  out  of  any 
money  in  his  hands. 

Held— that  the  overseers  could  not  dis- 
train on  the  money  which  represented  the 
proceeds  of  sale;  they  were  only  creditors 
of  the  company,  and  that  the  overseers  were 
not  entitled  to  the  order  asked  for. 
In    re    British    Fuller's    Earth   Co.,   Ld.  ; 

[GiBBS  V.  Same  Co.,  (1901)  17  T.  L.  R.  232— 
Buckley,  J. 

XXllI.  RECONSTRUCTION. 

239.  Ultra  vires  — 5oZe  for  Partly-paid 
Shares  in  view  of  Winding-up-^Vendor  Com- 


pany or  its  Nominees  to  apply  for  the  Shares 
—Distribution  among  Shareholders— Sale  of 
Dissentient  Shareholders'  Shares.l—A  com- 
pany, by  its  memorandum  of  association,  had 
power  to  sell  its  undertaking  for  shares  fully 
or  partly  paid  up.  The  company  agreed  to 
sell  its  undertaking  to  a  new  company,  and 
as  part  of  the  consideration  the  purchasing 
company  agreed,  if  the  vendor  company 
within  six  months  passed  a  resolution  for  a 
voluntary  winding-up,  to  pay  all  the  costs  of 
the  winding-up ;  and  as  further  consideration 
the  purchasing  company  agreed  to  allot  to 
the  vendor  company  or  to  its  nominees  a 
certain  number  of  partly-paid  shares  in  the 
purchasing  company,  the  vendor  company  to 
apply,  or  find  substantial  nominees  to  apply 
for  shares,  and  in  the  event  of  the  vendor 
company  failing  to  do  so  the  shares  unap- 
plied for  to  be  at  the  disposal  of  the  pur- 
chasing company,  but  the  vendor  company 
to  be  under  no  liability  to  become  a  member 
of  the  purchasing  company.  At  a  meeting  of 
the  vendor  company  resolutions  were  passed 
approving  of  the  amalgamation  scheme,  and 
that  the  vendor  company  should  be  wound 
up  voluntarily,  that  the  liquidator  of  the 
company  should  offer  the  shares  of  the  pur- 
chasing company  rateably  to  the  share- 
holders of  the  vendor  company,  and  that  in 
the  event  of  any  shareholder  not  accepting 
his  proportion  the  liquidator  should  sell  the 
shares  and  hold  the  proceeds  for  distribution 
among  such  shareholders. 

Held— (1)  that  the  fact  that  the  sale  was 
for  partly  paid  shares  and  was  a  sale  m  view 
of  a  winding-up  did  not  cause  it  to  be  tiltra 
vires;  and  (2)  that  the  provisions  of  the 
agreement  as  to  the  taking  up  by  the  com- 
pany or  its  nominees  of  the  partly-paid 
shares  and  their  distribution  among  the 
shareholders  were  not  ultra  vires  the  memo- 
randum of  association,  and  were  otherwise 
regular. 
Fuller  v.  White  Feather  Reward,  Ld.,  [1906] 

[1  Ch.  823;  75  L.  J.  Ch.  393;  95  L.  T.  404; 

22  T.  L.  R.  400;  13  Manson,  136— 

Warrington,  J. 

240.  Ultra  vires-Sale  to  New  Company- 
Option  to  Shareholders  to  take  Shares  in 
New  Company— Time  Limit— Forfeiture  of 
Shares.'] — One  of  the  objects  of  a  company 
incorporated  under  the  Companies  Acts,  1862 
to  1890,  was,  as  stated  in  the  memorandum  of 
association,  to  sell  its  undertaking  and  assets 
for  shares  in  any  other  company,  and  to  dis- 
tribute among  the  members  the  proceeds  of 
the  sale.  The  shares  issued  by  the  company 
were  £1  shares,  and  were  fully  paid  up. 
The  company  being  in  want  of  funds,  a 
scheme  of  reconstruction  was  adopted, 
whereby  the  assets  and  undertaking  were  to 
be  sold  to  a  new  company  in  consideration  of 
the  allotment  by  the  new  company  to  the  old 
company  or  its  nominees  of  the  same  number 
of  £1  shares  in  the  new  conipany  as  had  been 
issued  by  the  old  company,  the  shares  in  the 
new  company  being  credited  with  16s.  paid 
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up.  The  scheme  further  provided  that,  in 
the  event  of  the  old  company  going  into 
liquidation  before  the  shares  should  have 
been  allotted  to  the  old  company  or  its 
nominees,  every  member  of  the  old  company 
should  be  entitled  to  claim  an  allotment  to 
himself  of  one  X"l  share  in  the  new  company, 
with  IGs.  credited  as  paid  up,  and  that 
within  fourteen  days  of  the  commencement 
of  the  winding-up  the  liquidator  should  give 
notice  thereof  to  the  members,  and  the  mem- 
bers must  claim  within  fourteen  days  from 
the  date  of  the  notice;  and  the  liquidator  was 
to  sell  any  shares  unclaimed,  and  divide  the 
proceeds  of  the  sale,  after  payment  of  ex- 
penses, rateably  among  the  members  who 
would  have  been  entitled  to  the  shares. 

Held — that  the  scheme  an  as  not  one  contem- 
plated by  the  memorandum  of  association, 
and  was  ultra  vires,  as  it  constituted  a  for- 
feiture of  the  shares  of  the  dissentient  share- 
holders, and  therefore  an  injunction  would 
be  granted  to  restrain  the  company  from 
carrying  out  the  scheme. 

Manners  v.  St.  David's  Gold  and  Copper 
Mines  ([1904]  2  Ch.  593;  73  L.  J.  Ch.  764;  91 
L.  T.  277;  20  T.  L.  E.  6C1,  729-C.  A.,  No.  468, 
infra),  followed. 

BiSGOOD  V.  Nile  Valley  Co.,  Ld.,  [1906]  1  Ch. 

[747;   75  L.   J.   Ch.   379;   54   W.   E.   397;   94 

L.  T.  304;  22  T.  L.  E.  317;  13  Manson,  126- 

Kekewich,  J. 


XXIV.  KEDUCTION   OF   CAPITAL. 
(a)  General. 

241.  A  less  Interval  than  Fourteen  Days 
between  Resolutions— Order  of  Court  and 
Minute  Registered— Conclusive  Evidence — 
Companies  Act,  1867  (30  &  31  Vict.  c.  131), 
ss.  15  and  16.]— Where  the  Court  has  made 
an  order  for  reduction  of  capital  of  a  com- 
pany and  the  order  and  minute  have  been 
registered,  sects.  15  and  16  of  the  Companies 
Act,  1867,  both  come  into  effect.  By  their 
operation  the  memorandum  of  association  is 
altered,  and  the  new  minute  has  the  same 
force  as  if  it  had  formed  part  of  the 
original  memorandum;  so  that  not  only  is 
there  conclusive  evidence  that  all  the  re- 
quisitions of  the  Act  in  respect  of  the  re- 
duction of  capital  have  been  complied  with 
(sect.  15),  but  the  original  memorandum  is 
gone  and  a  different  memorandum  is  put  in 
its  place  (sect.  16).  This  is  so,  although  an 
interval  between  the  passing  and  the  con- 
firmation of  the  resolutions  was  less  than 
fourteen  days. 

Decision  of  Eidley,  J.,  (1899)  68  L.  J.  Q.  B. 
871 ;  81  L.  T.  300-affirmed. 
Ladies'  Dress  Association  v.  Pulbrook,  [1900] 

[2  Q.  B.  376;  69  L.  J.  Q.  B.  705;  49  W.  R.  6 
-C.  A. 

242.  Arrears  of  Preferential  Dividend- 
Scheme  including  Cancellation  of  Arrears- 
Sanction  of  Court.]  —  A  company's  articles 

B.D.— VOL.  I. 


provided  that  the  rights  and  privileges 
attached  to  any  class  of  shares  might  be 
modified  by  an  extraordinary  resolution 
passed  at  a  meeting  of  holders  of  such 
shares. 

At  a  time  when  two  years'  dividends  en 
the  cumulative  preference  shares  were  in 
arrear,  a  scheme  was  proposed  to  reduce  the 
capital,  and  (inter  alia)  cancel  the  arrears 
due  and  make  different  provision  as  to  the 
distribution  of  future  profits.  The  prefer- 
ence shareholders  duly  gave  their  approval. 

Held— that  there  was  no  reason  why  the 
Court  should  not  sanction  the  scheme. 
In  re  Oban  and  Aultmore-Glenlivet  Distil- 
[leries,  Ld.  (1904)  5  F.  1141— Ct.  of  Sess. 

243.  Cancellation  of  Paid-up  Shares- 
Founders'  Shares— No  Capital  Lost  or  Un- 
represented bij  Available  Assets  or  Re- 
paid—Provision for  Debt  due  to  Creditors- 
Equilibrium  of  Bnlance-Sheet— Companies 
Act,  1867  (30  &  31  Vict.  c.  131),  s.  9-Com- 
panies  Act,  1877  (40  &  41  Vict.  c.  26),  s.  3.]- 
In  speaking  of  reduction  of  capital  the  word 
"  capital "  must  be  understood  as  meaning 
neither  nominal  capital  to  the  exclusion  of 
paid-up  capital  nor  the  latter  to  the  exclu- 
sion of  the  former.  The  nominal  capital  (A) 
of  every  company  limited  by  shares  (that  is 
to  say,  the  amount  stated  in  the  memoran- 
dum of  association  or  as  modified  by  subse- 
quent increase)  must  be  represented  by  (B) 
capital  called  and  paid  upon  shares  issued, 
and  (C)  capital  uncalled  upon  shares  issued, 
and  (D)  the  amount  of  unissued  shares,  or 
by  some  one  or  more  of  those.  Every  reduc- 
tion of  capital  must  reduce  (A)— that  is,  the 
nominal  capital— and  must  reduce  some  one 
or  more  or  all  of  (B),  (C),  and  (D). 

The  key  to  the  solution  of  all  questions  as 
to  reduction  of  capital  lies  in  remembering 
that  the  corporation  owes  a  duty,  not  to  its 
shareholders  only,  but  to  its  creditors  also. 

Neither  paid-up  capital  (B)  nor  uncalled 
capital  (C)  is  to  be  reduced  without  pro- 
vision being  made  for  the  debts  due  to  credi- 
tors or  the  protection  which  the  Acts  pro- 
vide being  extended  to  them.  Their  rights 
are  founded  upon  the  fact  that  capital  paid 
up  can,  except  as  permitted  by  the  Acts,  be 
applied  only  for  capital  purposes,  and  that 
uncalled  capital  can  only  be  reduced  by  pro- 
ceedings under  the  Acts.  If  the  reduction  be 
by  reducing  (A)  and  (D),  or,  in  other  words, 
by  the  cancellation  of  unissued  shares,  this 
may  be  effected  without  coming  to  the  Court 
at  all  (Companies  Acts,  1877,  s.  5).  To  such 
a  case  the  provisions  of  the  Act  of  1867  do 
not  apply.  The  statute  excludes  this  case, 
because  unissued  capital  is  a  thing  to  which 
the  creditor  has  no  right  to  look.  If  the  re- 
duction be  effected  by  reducing  (A)  and  (C), 
the  case  is  governed  by  the  Act  of  1867,  and 
the  creditors  must  be  provided  for  and  their 
consent  obtained.  What  are  the  rights  of 
the  creditors  where  the  reduction  is  made 
by  reducing  (A)  and  (B)— by  reducing,  that 
is,  nominal  and  paid-up  capital.'    The  answer 
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Eeduction  of  Ca,^itB.l—Co>Uinued. 
to  that  question  is  that  the  reduction  must 
in  this  case  be  so  made  as  not  to  affect  the 
eqi^ilibrium  of  the  balance-sheet  to  the  pre- 
judice of  the  creditors. 

A  company  was  incorporated  in  1889  under 
the  Companies  Act,  1862.  Its  nominal  capi- 
tal was  ,£1,000,300,  divided  into  500,000  pre- 
ference shares  of  £1  each,  500,000  ordinary 
shares  of  ,£1  each,  and  300  founders'  shares 
of  ^ei  each.  Part  of  this  nominal  capital, 
namely,  150,000  of  the  preference  shares  and 
150,000  of  the  ordinary  shares,  had  been 
recently  created  but  not  issued.  All  the 
other  shares  had  been  issued  and  were  fully 
paid  up,  and  the  paid-up  capital  was,  there- 
fore, ,£700,300. 

The  Company  petitioned  the  Court  for  an 
order    confirmin;;   the   reduction   of   capital. 
The  minute  to  be  approved  was  one  in  which 
the  shares  issued  and  paid  up  were  less  by  ! 
,£300  than  they  were  before.     The  agreement 
to  take  new  shares  was  conditional  upon  and  | 
did  not  take  effect  until  after  the  reduction  ; 
had  been  made. 

Held— that  if  the  order  asked  for  were  made, 
the  debit  in  the  balance-sheet  in  respect  of 
the    paid-up    capital    would    be    reduced    by 
d6300,  and  the  amount  was  only  to  be  brought  [ 
up  to,  or  rather  to  an  amount  in  excess  of,  i 
the  previously  existing  debit  by   something 
which  was  to  be  done  thereafter;  and  that  | 
that  Avas  not  Avithin  the  Act. 

The  Court,  however,  suggested  that  the  ] 
parties  could  so  vary  the  circumstances  as  i 
to  put  the  Court  in  a  position  to  make  an  : 
order,  and  liberty  to  amend  the  petition  was 
granted.  The  petition  was  amended,  and 
the  holders  of  the  founders'  shares  were 
joined  as  petitioners. 

Held— that  the  reduction  should  be  con- 
firmed on  the  following  terms  :  The  capital 
of  the  company  to  be  ,£1,000,000,  divided  in 
500,000  preference  shares  of  £1  each,  and 
500,000  ordinary  shares  of  £1  each,  instead 
of  the  former  capital  of  £1,000,300,  the  300 
founders'  shares  of  ,£1  each  being  cancelled. 
At  the  time  of  the  registration  of  the  minute 
approved  by  the  Court,  350,000  of  the  pref- 
erence shares  and  428,000  of  the  ordinary 
shares  had  been  issued  and  were  outstand- 
ing. All  the  350,000  preference  shares  had 
been  and  were  to  be  deemed  to  be  fully  paid 
up.  Of  the  said  428,000  ordinary  shares  all 
but  780  thereof  had  been  and  were 
to  be  deemed  to  be  fully  paid  up,  and 
on  the  said  780  no  amount  had  been 
or  was  to  be  deemed  to  be  paid  :  and  as  the 
reduction  of  the  capital  was  a  small  one  and 
led  in  fact  to  a  large  increase  of  capital,  the 
use  of  the  words  "  and  reduced "  might  be 
discontinued. 

British  and  Ainerican  Ti-ustee  and  Finance 
Corporation  v.  Couper  ([1894]  A.  C.  399;  63 
L.  J.  Ch.  425;  70  L.  T.  882;  42  W.  R.  652;  1 
Manson,  256— H.  L.   (E.)  distinguished. 
In  re  Anglo-French  Exploration  Co.,  [1902]  2 

[Ch.  845;  71  L.  J.  Ch.  800;  51  W.  R.  8;  18 

T.   L.  R.   750;  9  Manson,  432-Buckley,  J. 


244.  Company  Begistered  under  7  &  8  Vict, 
c.  110 — Subsequent  Registration  under  Com- 
panies Aet,  1862— C'opifal  Repaid  to  Share- 
holders— Capital  only  Capable  of  being 
Called  up  in  Winding-up — Companies  Act, 
1877  (40  &  41  Vict.  c.  26),  s.  5.]— The  Court 
sanctioned  the  reduction  of  capital  of  a  com- 
pany originally  formed  under  7  &  8  Vict, 
c.  110,  and  subsequently  registered  as  a 
limited  company  under  the  Companies  Act, 
1862,  in  respect  of  (1)  uncalled  capital  which 
could  not  be  called  up  except  in  the  event 
of  and  for  the  purposes  of  a  winding-up, 
the  company  being  in  a  prosperoiis  condi- 
tion; and  (2)  capital  which  had  before  the 
registration  of  the  company  as  a  limited 
company  been  repaid  to  the  .shareholders. 
In  re  Midland  Railway  Carriage  and  Wagon 

[Co.,  (1907)  23  T.  L.  R.  661— Warrington,  J. 

245.  Dissentient  Stockholders— Sanction  of 
the  Court— Companies  Acts,  1867  (30  &  31 
Vict.  c.  131),  5.  11,  and  1877  (40  &  41  Vict.  c. 
26.] — A  scheme  for  the  reduction  of  capital 
is  not  necessarily  unfair  or  inequitable  be- 
cause it  involves  the  alteration  of  voting 
rights,  and  of  priorities,  as  between  the  dif- 
ferent classes  of  stockholders. 

The  capital  of  a  company  was  £3,300,000, 
divided  into  .£1,100,000  cumulative  prefer- 
ence stock  with  preference  as  to  capital,  but 
no  voting  power;  £1,100,000  non-cumulative 
preferred  ordinary  stock,  with  no  voting 
power,  and  .£1,100,000  deferred  ordinary 
stock  with  all  the  voting  power. 

A  large  portion  of  the  capital  had  been 
lost,  and  no  dividends  were  being  paid,  and 
the  question  was  how  to  reconcile  the  in- 
terests of  the  different  classes :  the  deferred 
stockholders  were  unlikely  to  vote  for  a 
winding  up  in  which  the  other  classes  would 
take  all  the  assets;  or  for  any  scheme  which 
wiped  them  out  entirely,  and  yet  in  the 
existing  state  of  affairs  no  one,  certainly 
not  the  deferred  stockholders,  was  ever 
likely  to  get  a  dividend,  unless  a  reduction 
could  be  carried  through. 

The  C.  A.  reversing  Byrne,  J.,  approved 
the  following  scheme  :  The  preference  stock- 
holders to  surrender  claims  to  certain 
arrears  of  cumulative  dividends,  and  to 
have  seven  votes  for  every  iilOO  stock — 10s. 
in  the  =£1  to  be  written  off  the  preferred,  and 
16s.  off  the  deferred  stock,  and  these  two 
stocks  to  be  consolidated  into  ,£77,000  new 
ordinary  stock  with  ten  votes  to  every  ^6100 
of  stock. 

Re  Samuel  Allsopp  and  Sons,  Ld.,   (1903)  51 
[W.  R.  64 1;  19  T.  L.  R.  636— C.  A. 

246.  Grounds  for— Points  to  be  .  Con- 
sidered.^— The  jurisdiction  of  the  Court 
under  the  Companies  Act,  "i867,  to  confirm  a 
resolution  for  reduction  of  capital  is  not 
limited  tv  those  cases  specified  in  sect.  3  of 
the  Companies  Act,  1877 — namely,  where  the 
capital  proposed  to  be  cancelled  is  lost  or 
unrepresented  by  available  assets,  or  where 
the  capital  is  in  excess  of  the  wants  of  the 
company. 
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Eeduction  of  Capital— Continiied. 

Where  the  interests  of  creditors  of  the 
company  are  not  concerned,  and  the  reduc- 
tion does  not  involve  the  diminution  of  any 
liability  in  respect  of  unpaid  capital  or  the 
payment  to  any  shareholder  of  any  paid-up 
capital,  the  only  questions  to  be  considered 
are— (1)  ought  the  Court  to  refuse  its  sanc- 
tion to  the  reduction  cut  of  regard  to  the 
interests  of  those  members  of  the  public  who 
may  be  induced  to  take  shares  in  the  com- 
pany; ani  (2)  is  the  reduction  fair  and 
equitable  as  between  the  different  classes  of 
shareholders. 

Poole  and  Others  v.  The  National  Bank  of 

[China,  Ld.,  [1907]  A.  C.  229;  76  L.  J.  Ch. 

458;  96  L.  T.  889*;  23  T.  L.  E.  567;  14  Manson, 

218-H.  L. 


247.  Surrender  of  Deferred  Shares—Scheme 
Involving  Increase  of  Capital  without  any 
Consideration  to  the  Company— Illegality— 
Ultra  vires.]— The  rights  of  deferred  share- 
holders were  found  to  be  onerous.  A  scheme 
was  proposed  whereby  in  substance  the  700 
.£1  deferred  shares  were  to  be  surrendered 
to  the  company,  with  all  their  rights,  and  i 
in  exchange  therefor  the  deferred  share- 
holders were  to  have  70,000  ^81  ordinary 
shares  allotted  to  them,  so  that  each  holder 
of  a  deferred  share  was  to  have  100  ordinary 
shares  in  exchange  for  his  deferred  share. 
The  mode  in  which  it  was  proposed  to  carry 
through  this  transaction  was  by  reducing 
the  capital  of  the  company  in  the  first  in- 
stance—by extinguishing  the  700  deferred 
shares,  and  then  increasing  the  capital  of 
the  company  and  allotting  70,000  ordinary 
shares,  part  thereof,  to  the  persons  who  were 
holders  of  the  deferred  shares,  without  any 
further  consideration  or  payment  to  the  com- 
pany. In  form  the  petition  asked  that  a 
reduction  only  should  be  sanctioned— that 
was,  a  reduction  by  the  extinction  of  700  de- 
ferred shares.  It  was  not  suggested  that  any 
part  of  the  capital  was  lost  or  unrepresented 
by  available  assets,  or  that  any  sum  should 
be  returned  to  the  shareholders  as  being  in 
excess  of  the  wants  of  the  company.  The 
only  debts  of  the  company  were  for  costs, 
salaries,  and  office  rent  not  exceeding  ,£300. 

Held— that  the  scheme  was  illegal  and 
wholly  ultra  vires,  as  it  involved  the  issue 
of  c£70,000  nominal  capital  for  a  surrender 
of  .£700  nominal  capital  without  any  con- 
sideration to  the  company  that  it  was  not 
sufficient  for  the  bargain  to  be  beneficial  or 
adequate  as  between  the  shareholders;  and 
that  the  petition  must  be  dismissed. 

British  and  American  Trustee  and  Finance 
Corporation  v.  Couper  ([1894]  A.  C.  399;  6  R. 
140;  63  L.  J.  Ch.  425;  42  W.  R.  052;  70  L.  T. 
882;  1  Manson,  256— H.  L.  (E.))  distinguished. 

In   re  Development   Company  of   Central  and 

[West  Africa,  [1902]  1  Ch.  547;  71  L.  J.  Ch. 

310;  50  W.  R.  450;  80  L.  T.  323;  18  T.  L.  R. 

337;  9  Manson,  151— Swinfen  Eady,  J. 


(b)  Loss  of  Capital. 

248.  Capital  Lost  or  Unrepresented  by 
Available  Assets — Arrears  of  Dividends  on 
Preference  Shares— Inequality  of  Reduction 
—Conversion  of  Preference  into  Ordinary 
Shares.']- A.Ta.  incorporated  society  whose 
articles  of  association  did  not  give  power  to 
modify  rights,  or  to  subdivide  shares,  or  to 
reduce  capital,  having  issued  both  preference 
and  ordinary  shares  of  .£5  each,  finding  that, 
owing  partly  to  the  defalcations  and  mis- 
management of  a  former  manager  and  partly 
to  depreciation  of  property,  its  capital  had 
been  lost  or  was  unrepresented  by  available 
assets  to  the  extent  of  a  large  amount,  and 
also  that  the  arrears  of  dividends  on  the 
preference  shares  amounted  to  a  consider- 
able sum,  added  to  its  articles  of  association 
articles  for  the  above-mentioned  purposes, 
and  then  prepared  a  scheme  which  was 
approved  by  a  majority  of  each  class  of 
shareholders,  under  which  some  ordinary 
shares  which  had  been  transferred  to  the 
society  were  cancelled,  the  preference  shares 
were  reduced  to  ,£2  shares  and  then  divided 
into  ^1  shares,  the  ordinary  shares  were 
reduced  to  shares  of  10s.  each  and  then  con- 
solidated into  c£l  shares,  the  arrears  of  divi- 
dends on  the  preference  shares  were  can- 
celled, and  the  preference  shares  were  made 
to  rank  pari  passu  with  and  to  have  only  the 
rights  and  privileges  of  ordinary  shares. 

The  society  then  petitioned  the  Court  to 
confirm  the  reduction  of  its  capital  and  to 
approve  minutes  for  registration.  The  peti- 
tion was  unopposed. 

The  Court  confirmed  the  reduction  and 
approved  the  minutes. 

National    Dwellings    Society,   Ld.,    (1898)  78 
[L.  T.  144-North,  J. 


249.  Confirmation  by  Court— Proof  of 
Alleged  Extent  of  Loss— Points  of  Law.]— In 
support  of  a  petition  for  the  confirmation 
by  the  Court  of  special  resolutions  for  the 
reduction  of  the  capital  of  the  company  by 
the  sum  of  ^£704,000,  which  was  alleged  to 
have  been  lost,  the  evidence  of  valuers  was 
adduced  to  the  effect  {inter  alia)  that  the 
company's  iron  ore  mines  had  become  de- 
preciated in  value  to  the  extent  of  ^6177,000, 
and  that  their  works  had  fallen  in  value  to 
the  extent  of  ^£480,000.  Cozens-Hardy,  J., 
dismissed  the  petition  on  the  short  ground 
that  the  company  had  not  satisfied  him  that 
the  last  mentioned  items  had  been  proved, 
and  he  also  dealt  with  various  points  of  law 
whioh  arose  in  the  case. 

Held— that  there  was  not  sufficient  evidence 
to  establish  the  alleged  extent  of  loss  of 
capital ;  tliat  the  resolutions  ought  not  to  be 
confirmed;  and  that  the  Court  was  not 
called  upon  to  decide  any  points  of  law. 

Appeal  from  decision  of  Cozens-Hardy,  J. 
([190(1]  2  Ch.  840;  09  L.  J.  Ch.  809;  83  L.  'I. 
397;  10  T.  L.  R.  509)  dismissed. 
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Eeduction  of  C&fit&l—Contin7icd. 

In  ee  Bareow  H.bmatite  Steel  Co.,  [1901]  2 
[Ch.  746;  50  W.  E.  71;  85  L.  T.  493;  18 
T.  L.  K.  9;  71  L.  J.  Ch.  15;  8  Manson,  35- 

C.  A. 

250.  Losses,  how  Borne— Ordinary  Shares 
v'ith  different  Amounts  paid  up  thereon — De- 
ferred Shares— Special  Provision  in  Articles 
of  Association— jyiscrction  of  Court— Juris- 
diction to  Sanction  Scheme— Companies  Act, 
1867  (30  &  31  Vict.  c.  131),  s.  11.]— A  company 
was  incorporated  with  a  capital  divided  into 
deferred  shares  and  ordinary  shares.  The 
profits  were  to  be  applied,  after  carrying 
sums  to  reserve,  in  paying  a  dividend  upon 
the  ordinary  shares  of  10  per  cent,  per 
annum  on  the  amount  paid  up  for  the  time 
being,  one-half  the  surplus  to  be  paid  to  the 
holders  of  deferred  shares  and  the  other 
half,  subject  to  payment  thereout  of  remu- 
neration to  the  directors,  to  the  ordinary 
shareholders.  The  deferred  shares  were 
issued  as  fully  paid.  Some  of  the  ordinary 
shares  were  issued  as  paid  up  to  the  extent  of 
£5  and  others  had  only  Jc2  called  up  and 
paid.  The  company  had  had  losses  and 
passed  resolutions  that  the  capital  of  the 
company  should  be  reduced.  By  the  articles 
of  association  if  the  corporation  should  be 
wound  up  the  losses  were  to  be  borne  by  the 
members  in  proportion  to  the  capital  paid 
up,  or  which  ought  to  have  been  paid  up  on 
the  shares  held  by  them  respectively  at  the 
commencement  of  the  winding-up. 

Held— that  as  regards  inequality  between 
the  ordinary  and  deferred  shares,  inasmuch 
as  the  moiety  of  profits  after  10  per  cent,  had 
been  paid  on  the  ordinary  shares  was  to  go 
to  them,  it  did  not  much  matter,  so  far  as 
dividend    was    concerned,    how    much    was 
deemed  to  be  paid  up ;  Ihat  with  regard  to 
the  return  of  capital    on  a  winding-up,  the 
sum  concerned  was  so  very  small  that  the 
inequality   ought   not   to    be    regarded    as   a  j 
reason  for  not  approving  the  reduction  in  a  : 
case  where  the  Court  had  a  discretion  and 
could  consider  whether  it  was  fair  or  not; 
and  that  as  regards  the  inequality  paid  upon  | 
the   ordinary   shares   the   losses   were   to   be 
borne  by  the  members  in  proportion  to  the 
capital    paid    up    as    provided    for    by   the 
articles  in  the  case  of  a  winding-up. 
In  re  Credit  Assurance  and  Guarantee  Cor- 

[POEATION,  Ld.,  [1902]  2  Ch.  601 ;  71  L.  J.  Ch. 
629 ;  86  L.  T.  650— Farwell,  J. 

Held— on  appeal  (reversing  the  decision  of 
Farwell,  J.)— that  the  scheme  as  proposed 
would  not  work  inequitably  or  unj  ustly,  and, 
that  being  so,  the  Court  had  jurisdiction  to 
sanction  it. 
In  ee  Credit  Assurance  and  Guarantee  Cor- 

[PORATION,  Ld.,  [1902]  2  Ch.  601;  71  L.  J.  Ch. 

775;  51  W.  R.  20;  87  L.  T.  216;  18  T.  L.  E. 
787-C.  A. 

251.  Reserve  Fund-Apportioninent  of  Loss 
between  Capital  and  Reserve— Jurisdiction  of 


Court  to  Sanction— Companies  Acts,  1867  (30 
&  31  Vict.  c.  131),  s.  9,  and  1877  (40  &  41  Vict, 
c.  26),  s.  3.]— Where  a  company,  having  a 
reserve  fund  properly  created,  has  lost  part 
of  its  capital,  the  loss  ought  to  be  treated  as 
apportioned  between  reserve  fund  and  capital 
account;  and  the  company  need  not,  though 
they  may,  attribute  to  the  reserve  fund  more 
than  the  due  proportion  of  the  loss.  The 
Court  has  jurisdiction  to  sanction  a  reduc- 
tion scheme  which  apportions  the  loss  in  this 
way,  without  absorbing  all  the  reserve  to 
replace  lost  capital. 

In  re  Hoare  &  Co.,  Ld.,  [1904]  2  Ch.  208;  73 

[L.  J.  Ch.  601;  53  W.  E.  51;  91  L.  T.  115;  20 

T.  L.  E.  581 ;  11  Manson,  307-C.  A. 

252.  Reserve  Fund  —  Loss  Written  off 
Capital  Account.]— A  company  had  created 
reserve  funds  for  special  purposes  out  of 
profits.  Paid-up  capital  to  the  extent  of 
^88,000  had  been  lost,  and  it  was  proposed  to 
charge  the  greater  part  of  the  loss  against 
the  capital  account,  and  to  take  a  small  sum 
out  of  the  balance  standing  to  the  credit  of 
the  profit  and  loss  account. 

Held — that   the   Court   could   sanction   the 

reduction  without  any  part  of  the  loss  being 

taken  out  of  the  reserve  funds. 

Eowland  and  Marwood's  Steamship  Co.,  Ee, 

[(1907)  51  Sol.  Jo.  131- Warrington,  J. 


(c)  Power  to  reduce. 

253.  Ai-ticles  of  Association— No  Power  to 
Reduce  Capital  —  Resolutio7i  to  Reduce 
Capital— Confirmation  by  Court— Certificate 
of  Registration — "Conclusive  Evidence" — 
Companies  Act,  1867  (30  &  31  Vict.  c.  131), 
ss.  9,  15.]— The  articles  of  association  of  a 
company  contained  no  power  enabling  the 
company  to  reduce  its  capital.  Without 
having  altered  the  articles,  a  special  resolu- 
tion was  passed  purporting  to  reduce  tlie 
capital  of  the  company.  The  reduction  was 
confirmed  by  an  order  of  the  Court;  and 
the  Registrar  of  Joint-Stock  Companies 
registered  the  order  and  a  minute  giving 
particulars  of  the  capital  as  reduced,  and 
gave  his  certificate  of  the  registration. 

Held— that  the  Eegistrar's  certificate  was 
"  conclusive  evidence  "  under  sect.  15  of  the 
Companies  Act,  1867,  that  the  reduction  of 
capital  had  been  duly  made. 

Ladies  Dress  Association  v.  Pulbrook 
([1900]  2  Q.  B.  376;  69  L.  J.  Q.  B.  705;  49 
W.  R.  6;  7  Manson,  465- (C.  A.)  No.  293, 
infra,  followed. 

In  re  National  Debenture  Assets  Corpora- 
tion ([1891]  2  Ch.  505;  60  L.  J.  Ch.  533;  39 
W.  R.  707;  64  L.  T,  512— (C.  A.))  distin- 
guished. 

In  re  Walker  &  Smith,  Ld.,  (1903)  72  L.  J.  Ch. 

[572;  51  W.  R.  491;  88  L.  T,  792;  19  T.  L.  E. 

429;  10  Manson,  333— Byrne,  J. 

254.  Memorandum  of  Association— Rights 
of  Shareholders  inter  se— Power  of  Altera' 
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Eeduction  of  C&fital— Continued, 
tion— Confirmation— Companies  Acts,  1867 
(30  &  31  Vict.  c.  131),  ss.  9,  11,  and  1877  (40 
&  41  Vict.  c.  2G),  s.  3.]— It  is  not  necessary 
that  a  company  should  in  its  memorandum 
of  association  state  definitely  anything  as  to 
the  priorities,  inter  se,  of  the  different  classes 
of  shares  therein  enumerated. 

A  company's  memorandum  of  association, 
after  specifying  the  respective  rights  of  the 
preference,  ordinary,  and  deferred  share- 
holders, provided  that  such  rights  might 
be  modified  as  mentioned  in  the  articles  of 
association. 

Held— that  such  power  of  modification  was 
valid. 

Ashbury  v.  Watson  ((1885)  30  Ch.  Div. 
376;  54  L.  J.  Ch.  985;  33  \V.  K.  882;  54  L.  T. 
27— C.  A.)  distinguished. 

The  company  passed  a  special  resolution 
to  reduce  its  capital,  and  to  vary  the  rights 
of  the  shareholders  ititer  se,  at  the  expense 
of  the  preference  shareholders,  some  of 
whom  opposed  the  scheme. 

Held— that,  on  the  facts,  the  scheme  was 
an  equitable  one,  and  ought  to  be  confirmed. 
The  Court  is  not  bound  to  confirm  a  scheme 
by  whatever  ma j  orities  it  has  been  approved  ; 
but  it  will  be  careful  how  it  interferes  with 
the  judgment  of  business  men  in  a  matter 
of  business  affecting  their  own  interests. 
In  re  Welsbach  Incandescent  Gas  Light  Co., 

[Ld.,  [1904]  1  Ch.  87;  73  L.  J.  Ch.  104;  52 

W.  E.  327;  89  L.  T.  645;  20  T.  L.  E.  122; 
11  Manson,  47— C.  A. 

255.  Power  to  Reduce  in  Memorandum, 
hut  not  in  Articles  of  Association — "  Begu- 
lations  "—Companies  Act,  1867  (30  &  31  Vict, 
c.  131),  s.  9.]— The  word  "  regulations "  in 
sect.  9  of  the  Companies  Act,  1867,  means 
articles,  and  not  memorandum  of  associa- 
tion. 

Therefore  a  company,  whose  memorandum 
does,  but  whose  articles  do  not,  contain  a 
power  to  reduce  capital,  must  alter  its 
articles  by  inserting  a  power  to  reduce, 
before  it  can  pass  a  special  resolution  for 
reduction. 

Eb  Dexine  Patent  Packing   and  Eubber  Co., 
[(1903)  88  L.  T.  791— Byrne,  J. 

(d)  Return  to  Shareholders  of  Capital 
not  required. 

256.  Procedure  —  Companies  Acts,  1867  (.30 
&  31  Vict.  c.  131),  s.  15,  and  1877  (40  &  41  Vict. 
c.  26),  s.  3.]— When  the  Court  is  willing  to 
approve  the  reduction  of  a  company's  capi- 
tal by  the  return  to  shareholders  of  capital 
not  required,  the  following  is  the  proper  pro- 
cedure :  After  order  made  confirming  the  re- 
duction, allow  the  petition  to  stand  over  till 
the  capital  to  be  paid  off  «hall  have  been 
actually  returned  to  the  shareholders.  Upon 
proof  of  this  having  been  done,  postdate  the 
order  confirming  the  reduction,  and  approv- 
ing a  minute  showing  the  statutory  particu- 
lars. 


Observations  as  to  the  form  of  minute  in 
ordinary  cases,  and  where  the  sum  returned 
is  liable  to  be  recalled. 
In  re  Calgary  and  Edmonton  Land  Co..  Ld., 

[1906J  1  Ch.  141;  75  L.  J.  Ch.  138;  94  L.  T. 
132;  13  Manson,   55— Buckley,   J. 

257.  Form  of  Order  — Form  of  Minute- 
Companies  Acts,  1867  (30  &  31  Vict.  c.  131), 
ss.  9,  15,  and  1877  (40  &  41  Vict.  c.  26),  ss.  3, 
4.]— Where  the  Court  is  asked  to  make  an 
order  confirming  a  reduction  of  capital  in 
a  company  by  paying  off  capital  in  excess  of 
the  wants"  of  the  company,  the  proper  pro- 
cedure is  to  make  an  order  confirming  the 
reduction  and  approving  a  minute  in  which 
the  reduced  amount  of  the  capital  is  stated, 
before  the  capital  has,  in  fact,  been  reduced 
by  the  proposed  repayment. 

Form  of  minute  approved. 

In    re    Calgary    and    Edmonton  Land  Co. 
(supra),  not  followed. 
In  re  I-ees    Brook    Spinning  Co.,  Ld.,  [1906] 

[2  Ch.  394;  75  L.  J.  Ch.  565;  54  W.  E.  563; 

95  L.  T.  54;  22  T.  L.  E.  629;  13  Manson, 
262— Eady,  J. 

258.  Form  of  Order— Companies  Acts,  1867 
(30  &  31  Vict.  c.  131),  ss.  9,  15;  and  1877  (40  & 
41  Vict.  c.  26)  ss.  3,  4.]— Where  the  Court  was 
asked  to  confirm  a  reduction  of  capital  from 
^50,000  in  ^65  shares  to  JEIO.OOO  in  £1  shares. 

Held— following  In  re  Lees  Brook  Spinning 
Company,  [1906]  2  Ch.  394,  supra,  that  the 
order  should  be  made  approving  a  minute 
in  which  the  reduced  amount  of  capital  is 
stated,  before  the  capital  has  in  fact  been 
reduced  by  the  proposed  repayment.  Form 
of  minute  approved. 

In  re  Calgary  and  Edmonton  Land  Co., 
[1906]  1  Ch.  141  {supra),  not  followed. 

In  re  Anglo-Italian  Bank,  [1906]  W.  N.  202. 

[ — AV^arrington,  J. 

[Note  :  This  case  was  followed  by  Parker, 

J.,  in  In  re  General  Industrial  Developments 

Syndicate,  [1907]  W.  N.  23.] 

XXV.  REGISTER   OF   MEMBERS. 

259.  Bankruptcy  of  Mvmhcr^Transmission 
of  Interest  to  Trustee  of  Bankrupt— Right  of 
Trustee  to  be  Registered— Claim  by  Com- 
pany of  Lien  on  Shares  and  of  Right  to  put  a 
Memoranduni  to  that  effect  on  Register- 
Rectification  of  Register— Companies  Act, 
1862  (25  &  26  Vict.  c.  89),  ss.  25,  30,  35;  sched. 
/.,  Table  A.,  Clauses  2,  13.]— N.  was  regis- 
tered and  held  a  certificate  in  respect  of 
4,000  shares  in  the  usual  and  ordinary  form- 
that  is  to  say,  that  they  were  held  as  "  fully 
paid  ordinary  shares  of  £1  each,"  "subject 
to  the  memorandum  and  articles  of  associa- 
tion, and  the  rules  and  regulations  of  the 
said  company."  The  applicant,  who  was 
his  trustee  in  bankruptcy,  said  there  had 
been  a  transmission  of  interest,  and  by  virtue 
of  that  transmission  he  was  entitled  to  be 
registered  as  a  member.    The  company  did 
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j^egister  of  Members — Continued. 
not  decline  to  register,  but  said  they  would 
put  upon  the  certificate  and  register  a  mem- 
orandum to  the  effect  that  they  claimed  a 
sum  as  being  due  under  the  clause  in  the 
articles  giving  them  a  lien  and  an  action  for 
which  was  pending.  The  claim  to  a  lien  was 
altogether  denied.  The  trustee  applied  un- 
der sect.  35  of  the  Companies  Act,  1862,  for 
rectification  of  the  register. 

Held— that  prima  facie  the  applicant  was 
entitled  to  a  "  clean "  certificate  like  that 
possessed  by  the  person  from  whom  he  de- 
rived his  title;  that  it  was  not  necessary  for 
tlie  protection  of  the  company  in  any  way 
that  they  should  enter  the  memorandum 
upon  the  register;  and  that  the  register 
ought  to  be  rectified  by  striking  out  any 
reference  to  the  specific  claim  on  the  register. 
In  re  W.  Key  &  Son,  Ld.,  [1902]  1  Ch.  467;  71 

[L.  J.  Ch.  254;  50  W.  R.  234;  86  L.  T.  374; 
18  T.  L.  E.  263;  9  Manson,  181-Byrne,  J. 

260.  Inspection  of  Registei — Members  who 
have  forfeited  their  shares — List  of  members 
—Right  to  take  notes  and  copies— Injunction 
to  enforce  right— Companies  Act,  1862  (25  & 
26  Vict.  c.  89),  s.  32.]— A  company  in  response 
to  an  application  by  a  member  for  a  list  of 
shareholders,  supplied  him  with  a  list  con- 
taining the  names  in  the  register  of  mem- 
bers, of  the  persons  who  then  held  shares 
of  the  company,  but  omitting  the  names  of 
those  whose  shares  had  been  forfeited,  which 
remained  on  the  register,  but  had  a  red 
line  drawn  through  them ;  and  refused  to 
supply  him  with  a  complete  list  of  all  the 
persons  whose  names  appear  in  the  register. 
The  company  also,  in  compliance  with  an 
order  for  inspection  of  the  register,  allowed 
him  to  inspect  it,  but  refused  to  allow  him 
to  take  notes  or  copies  therefrom,  on  the 
ground  that  he  was  not  entitled  to  a  copy 
except  by  paying  for  it  in  .accordance  with 
the  provisions  of  sect.  32  of  the  Companies 
Act,   1862. 

On  a  motion  for  an  injunction  against  the 
company  to  prohibit  such  refusal. 

Held— that  the  right  of  inspection  given 
by  the  common  law  or  by  statute,  in  the 
absence  of  express  prohibition  to  the  con- 
trary, carries  with  it  the  right  to  take  notes 
and  copies  of  the  whole  or  any  part  of  the 
document  which  there  is  power  to  inspect, 
that  the  right  given  by  sect.  32  of  the  Com- 
panies Act,  1862,  of  obtaining  a  copy  of  the 
register  of  members  on  paying  for  it,  is  an 
additional  privilege  and  does  not  take  away 
the  right  to  make  copies  of  a  document 
which  is  implied  by  the  right  to  inspect  it; 
and  that  the  applicants  had,  notwithstand- 
ing the  provisions  of  that  section,  a  right  to 
make  copies  of  the  register  of  members  if 
accomplished  in  a  reasonable  time;  and  the 
injunction  asked  for  was  granted. 
Booed    v.    African    Consolidated    Land    and 

[Trading   Company,    [1898],   1   Ch.   596;     67 

L.  J.  Ch.  451;  77  L.  T.  553;  14  T.  L.  R.  116; 
46  W.  R.  150-North,  J. 


Overruled— In  re  Balaghdt  Gold  Mining  Co 
[1901]  2  K.  B.  665;  70  L.  J.  K.  B.  866;  49 
W.  R.  625;  85  L.  T.  8;  17  T.  L.  R.  660-C.  A. 
infra. 

261.  Inspection— Right  to  Obtain  Copies- 
Companies  Act,  1862  (25  &  26  Vict.  c.  89),  s. 
32.]— A  person  paying  a  shilling  for  inspec- 
tion of  the  register  of  members  of  a  com- 
pany, under  sect.  32  of  the  Companies  Act, 
1862,  is  not  entitled  to  take  copies  on  his  own 
account.  His  only  right  with  regard  to 
copies  is  to  be  furnished  by  the  company 
with  copies  on  payment  of  sixpence  for  every 
hundred   words   required   to   be   copied. 

Board  v.  African  Consolidated  Land  and 
Trading  Co.  ([1898]  1  Ch.  596;  67  L.  J.  Ch. 
451;  46  W.  R.  150;  77  L.  T.  557;  14  T.  L.  R. 
116— North,  J.,  supra)  overruled. 
In  re  Balaghat  Gold  Mining  Co.,  [1901]  2 
[K.  B.  665;  70  L.  J.  K.  B.  866;  49  W.  R. 
625;  85  L.  T.  8;  17  T.  L.  R.  660-C.  A. 

262.  Right  to  Inspect— Voluntary  Winding- 
up— Companies  Act,  1862  (25  &  26  Vict.  c.  89), 
s.  32.] — When  a  company  is  being  wound-up 
voluntarily  an  order  for  inspection  of  the 
register  of  members  cannot  be  made  under 
sect.  32  of  the  Companies  Act,  1862. 

Re  Kent  Coalfields  Syndicate,  Ld.,   [1898]  1 

[Q.  B.  754;  67  L.  J.  Q.  B.  500;  78  L.  T.  443; 

5  Manson,  88;  14  T.  L.  R.  305;  46  W.  R. 

453— C.  A. 

263.  Rectificaticn  of  Register— Form  of 
Order.]- Disputes  had  arisen  as  to  the  con- 
duct of  a  small  company  (with  only  seven 
shar>jholders),  and  shares  had  been  trans- 
ferred by  one  shareholder  to  other  persons 
with  a  vi3w  to  the  acquisition  of  voting 
power.  Subsequently  all  the  directors 
resigned  en  bloc,  and  all  the  company's 
books,  except  the  share  register,  were 
deposited  with  the  company's  bankers 
to  the  order  of  the  new  directors 
when  appointed.  The  secretary  of  the  com- 
pany had  also  resigned,  but  still  retained 
the  register  of  members  in  his  possession. 
The  consequence  was  that  there  was  no  one 
having  authority  to  carry  out  any  (.rder 
which  the  Court  might  make  for  rectifica- 
tion of  the  register.  Upon  an  application 
by  the  transferor  and  transferees  of  the 
shares  for  an  order  for  rectification  of  the 
register  of  shareholders  by  the  removal 
therefrom  of  the  name  of  the  transferor  and 
the  substitution  of  the  names  of  the  trans- 
ferees in  respect  of  the  shares  transferred, 
the  Court  made  an  order  directing  that  the 
company  should  rectify  the  register  within 
four  days  from  service  of  the  order  on  them. 
That  was  a  mandatory  order,  and  the  appli- 
cants would  have  liberty  <o  apply  to  the 
Court  again  under  Order  xlii.  r.  30,  or  other- 
wise. 

In  re  L.  L.  Syndicate,  Ld.,  [1901]  W.  N.  164; 

[36  L.  J.  N.  C.  404;  111  L.  T.  Jour.  322— 

Kekewich,  J. 
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XXVI.  KEGISTERED   NAME. 

And  see  Bills  of  Sale,  20. 

264.  T7-ade  Name—RcsemhUng  that  of  Sub- 
sisting Registered  Company — "  Calculated  to 
Deceive  "  —  Dissimilarity      of      Business  — 
Attempt   to   Monopolise    Word   in    Ordinary 
Use-Companies  Act,  18G2   (25  &  26  Vict.  c. 
89),  s.  20.]— The  plaintiffs  carried  on  business 
mainly   in   the   sale   of   "  sparklets,"   which 
Avord    was     their    registered    Trade    Mark, 
"  sparklets "   being  a  small   apparatus  con-  j 
taining  carbonic  acid  gas  for  the  purpose  of  I 
aerating  the  contents  of  bottles.    The  plain-  [ 
tiffs  brought  an  action  to  restrain  the  defend- 
ants  from    registering   their    proposed   com- 
pany on  the  ground  that  the  name  of  the  { 
Automatic  Aerator  Patents,  Ld.,  so  nearly 
resembled  the  plaintiff's  name,  Aerators,  Ld.,  j 
as   to    be    calculated    to    deceive    within    the 
meaning  of  the  20th  section  of  the  Companies 
Act,    1862.     The    company     proposed     to     be 
registered   was   intended   to   acquire   certain  j 
patents  for  aeration  of  liquids  contained  in 
tanks  and  cisterns  of  large  size,  and  to  either 
work  such  patents  themselves  or  form  sub- 
sidiary companies    for    the    development  of 
such  patents. 

Held— that    there    Avas    no    probability    of  I 
deception,  as  the  articles  in  which  the  plain-  j 
tiffs  dealt  were  very  different  from  those  to  ! 
be     manufactured     imder     the     defendant's 
patents;   that  the  plaintiff's  action   was  an 
attempt  to   monopolise,   for  the  purpose  of 
nomenclature,  a  word  in  ordinary  use  in  the 
English  language,  and  failed;  and  that  the 
action  must  be  dismissed  with  costs. 

North  Cheshire  and  Manchester  Brewery 
Co.,  Ld.,  V.  Manchester  Brewery  Co.,  Ld. 
([1893]  A.  C.  83;  68  L.  J.  Ch.  74;  79  L.  T.  645; 
15  T.  L.  E.  110;  16  K.  P.  C.  397-H.  L.  (E.)), 
explained. 
Aerators,  Ld.  v.  Tolmt,  [1902]  2  Ch.  319;  71 

[L.  J.  Ch.  727;  50  W.  R.  584;  86  L.  T.  651; 

18  T.  L.  E.  637;  19  E.  P.  C  418;  10  Manson, 
95-Farwell,  J. 

XXVir.  SALE   OF   UNDERTAKING. 


265.  Anticipation  of  Option  to  Buy  at  end 
of  Thirty  Years— Power  to  accept  Bonds  in 
Payment— XJ lira  Yirea— Objects  Applicable  to 
Company  as  a  Going  Concern.']— The  de- 
fendant railway  company  was  registered  in  j 
1884  for  the  purpose,  inter  alia,  of  acquiring 
certain  contracts  with  decrees  of  and  conces-  i 
sions  from  the  then  Imperial  Brazilian 
Government,  and  for  constructing  and  work- 1 
ing  a  railway  in  Brazil.  The  objects  were 
expressed  in  paragraphs  lettered  from  (a)  to 
(r).  The  objects  mentioned  in  paragraph  (a) 
were  "  to  .  .  .  take  over  "  specified  contracts 
with  decrees  and  concessions  from  the  then 
Government  of  Brazil  "  and  all  confirmations 
or  modifications"  of  the  same.  Among  the 
objects  defined  by  paragraph  (I)  were  "to 
acquire,  hold,  dispose  of,  or  issue  to  the 
public  or  otherwise,  obligations  of  any  kind 


of  any  Government,"  &c.  Paragraph  (p)  em- 
powered the  company  "  to  .  .  .  sell  ...  all 
or  any  part  of  the  undertaking  or  business 
of  the  company."  TTnder  the  decrees  an 
option  was  given  to  the  Brazilian  Govern- 
ment at  the  end  of  a  term  of  thirty  years  to 
buy  the  undertaking  at  a  price  for  the  deter- 
mination of  which  provision  was  made  to  be 
paid  in  bonds  of  the  Government.  Proposals 
had  recently  been  made  by  the  Federal 
Government  of  Brazil  for  the  immediate  pur- 
chase of  the  defendants'  railways,  and  an 
agreement  was  prepared  which  provided  for 
payment  of  the  price  of  the  railway  in  4  per 
cent.  Brazilian  bonds.  The  plaintiff,  a  share- 
holder, brought  an  action  to  test  the  validity 
of  the  proposed  sale. 

Held— that  the  period  of  thirty  years  could 
be  anticipated,  as  under  paragraph  (a)  the 
company  was  empowered  to  modify  any  exist- 
ing contract  with  the  Brazilian  Government : 
that  there  was  no  objection  to  the  company 
so  modifying  the  contract  for  sale  to  be 
carried  out  at  the  end  of  a  term,  or  to 
accelerate  the  time  at  which  it  was  to  be 
carried  out,  or  so  as  to  alter  the  considera- 
tion and  the  class  of  bonds  in  which  it  had 
to  be  paid,  and  that  the  proposed  sale  was 
intra  vires  if  the  matter  stood  on  paragraph 
(a);  that  the  proposed  transaction  was  car- 
ried by  the  words  "  surrender  or  otherwise 
deal  with  and  dispose  of  all  or  any  part  of 
the  undertaking  "  in  another  paragraph  (p) ; 
and  that  the  objects  in  paragraph  (0  were 
not  only  applicable  to  the  company  as  a 
going  railway  company. 

LOEFFLER  V.   DONNA  ThEREZA  ChRISTINA  EaILWAY 

[Co.,  Ld.,   (1902)  18  T.  L.  E.  149-Eady.  J. 

266.  Compensation  to  Directors— Power  of 
Company  to  Approve— Notice  of  Meeting— 
Sufficiency— Purpose— No  Reference  to  Pay- 
ments to  Directors— Companies  Clauses  Act, 
1845  (8  Vict.  c.  16),  ss.  71,  85,  86,  138.]-An 
agreement  between  two  companies  for  the 
sale  of  the  undertaking  of  one  company  to 
the  other  provided  that  the  purchasing 
company  should  pay  to  the  selling  company 
the  sum  of  .£30,543  and  a  sum  amounting  to 
^63,250  to  the  directors  and  secretary  "  as 
compensation  for  loss  of  office."  Notice  was 
given  of  an  extraordinary  general  meeting 
of  the  shareholders  of  the  selling  company 
"  for  the  purpose  of  considering,  and,  if 
thought  advisable,  of  approving  the  terms  of 
an  agreement  to  be  made  between  the  A. 
company  of  the  one  part,  and  the  B.  com- 
pany of  the  other  part,  being  an  agreement 
for  the  sale  of  the  undertaking  and  assets  of 
the  A.  company  to  the  B.  company."  A  cir- 
cular was  afterwards  sent  to  the  share- 
holders stating  the  object  of  the  agreement, 
and  that,  as  the  B.  company  was  "  desirous 
of  having  the  management  in  their  own 
hands,  the  directors  and  secretary  have 
agreed  to  retire  on  being  paid  a  lump  sum 
as  compensation  for  their  loss  of  ofiBce." 

At  the  extraordinary  general  meeting  a 
resolution  confirming  the  agreement  was 
passed  by  a  large  majority. 
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Held  (reversing  the  decision  of  Kekewich, 
J.)— that  the  agreement  to  pay  various  sums 
to  the  directors  and  secretary  was  not  ultra 
vires,  provided  the  shareholders  approved 
of  it;  but  (affirming  the  decision  of  Keke- 
wich,  J.)  that,  as  the  notice  of  the  extra- 
ordinary general  meeting  did  not  refer  to 
such  payments,  it  did  not  specify  the  "  pur- 
pose "  for  which  the  meeting  was  called 
within  sect.  71  of  the  Companies  Clauses 
Act,  1845,  and  therefore  the  resolution  was 
not  binding  on  a  dissentient  shareholder, 
and  he  was  entitled  to  an  injunction  re- 
straining the  directors  from  carrying  it  into 
effect  until  it  had  been  duly  sanctioned  by  a 
meeting  of  the  company  properly  convened 
for  that  purpose. 


Kaye  v.  Croydon  Tramways  Co.,   Ld., 

[1  Ch.  358:  67  L.  J.  Ch.  222;  78  L.  T^  237"; 
14  T.  L.  E.  244;  46  W.  E.  405-C.  A. 


267.  Fraudulent  Sale  Set 
—Liability  of  Liquidator— 
— Where  the  sale  of  an 
company  effected  by  its 
nally  to  another  company, 
self,  had  been  set  aside 
fraud,  and  the  re-transfer 
to  the  original  company  h 


Aside — Be-transfer 
Bents  and  Profits.'} 
undertaking  of  a 
liquidator,  nomi- 
but  really  to  him- 
on  the  ground  of 
of  the  undertaking 
ad  been  ordered, 


Held— that  the  liquidator,  being  in  a  fidu- 
ciary capacity,  should  repay  the  rents  and 
profits  which  had  accrued,  but  that  he  was 
not  to  be  charged  with  interest  on  the  same. 

SiLKSTONE  AND  HaIGH  MoORS  CaNAL  Co.,  Ld.,  V. 

[Edey  and  Others,  [1900]  1  Ch.  167;  48  W.  E. 
137-Stirling,  J. 


XXVIII.  SECRETARY. 

268.  Lien  on  Books  of  Company.']— The 
secretary  of  a  company  has  no  lien  over  the 
books,  &c.,  of  the  company  for  money  due  to 
him  by  the  company. 

Barnton  Hotel  Co.  v.  Cook,  (1899)  36  S.  L.  E. 


269.  Same  Person  Secretary  to  Two  Com- 
panies—Knowledge Obtained  as  Secretary  of 
One  Company— Notice  to  him  as  Secretary 
of  the  other  Company— Duty  to  Communicate 
—Notice  of  Dishonour  of  Bill  of  Exchange- 
Bills  of  Exchange  Act,  1882  (45  &  46  Vict. 
c.  61),  ss.  48,  49,  50,  sub-s.  2  (b).]— It  is  not 
true  as  a  general  proposition  that  a  fact 
which  comes  to  the  knowledge  of  a  man  as 
secretary  of  one  company  is  notice  to  him  as 
secretary  of  another  company  from  the  mere 
existence  of  the  common  relationship.  The 
true  test  is  this  :  where  a  man  holds  a  double 
capacity  what  the  Court  has  to  see  is  whether 
the  information  he  gets  as  secretary  of  the 
one  company  comes  to  him  under  such  cir- 
cumstances as  that  it  is  his  duty  to  com- 
municate it  to  the  other  company. 


In  re  Fenwick,  Stobart  &  Co.,  Ld.,  Deep  Sea 

[Fishery  Co.'s  (Ld.)  Claim,  [1902]  1  Ch.  507; 

71  L.  J.  Ch.  321;  86  L.  T.  193;  9  Manson, 

205— Buckley,  J. 

(N.B.-In  re  Hampshire  Land  Co.   ([1896] 

2  Ch.  743;  65  L.  J.  Ch.  860;  45  W.  E.  136;  75 

L.  T.  181 ;  3  Manson,  2G9— Vaughan  Williams. 

.].),  to  the  same  effect,  was  not  cited.) 

See  also  Sect.  XXX.,  No.  341. 


XXIX.  SHAREHOLDERS. 

See  also  Sect.  XXX.,  Shares. 

270.  Petition  for  Arrangement— Subsequent 
Liquidation  of  Company— Liability  for 
CaZJs.]— Where  a  shareholder  in  a  company 
presented  a  petition  for  an  arrangement 
with  his  creditors,  and  subsequently,  while 
the  arrangement  was  still  pending,  the  com- 
pany went  into  liquidation,  and  a  call  was 
made  on  the  shares. 

Held— that  the  presentation  of  the  peti- 
tion being  prior  to  the  liquidation,  the  call 
was  not  a  debt  provable  in  the  arrange- 
ment, and  was,  therefore,  unaffected  by  it, 
and  that  consequently  the  shareholder's 
name  should  be  retained  on  the  list  of  con- 
tributories;  but  sccus  if  the  liquidation  had 
preceded  the  presentation  of  the  petition. 
In  re  Ligoniel  Spinning  Co.,  Ex  parte 
[Connor,  [1900]  1  Ir.  E.  250-V.-C. 

271.  Insolvent  Estate  — Proof —  Estimated 
Value  of  Future  Calls  on  Shares— Judicature 
Act,  1875  (38  &  39  Vict.  c.  77),  s.  10— Bank- 
ruptcy Act,  1883  (46  &  47  Vict.  c.  52),  s.  37, 
sub-sects.  3,  4,  6,  8.]— Under  the  Bankruptcy 
Act,  1883,  when  a  shareholder  becomes  bank- 
rupt all  calls  in  arrear  are  provable  as 
debts,  and  his  liability  to  future  calls  may 
be  estimated  and  proved  as  well  when  the 
company  is  being  wound  up  as  when  it  is 
not. 

In  re  McMahon;  Fuller  v.  McMahon,  [1900] 

[1  Ch.  173;  69  L.  J.  Ch.  142;  81  L.  T.  715; 

16  T.  L.  E.  73;  7  Manson,  38— Stirling,  J. 

272.  Liability  —  Company  Incorporated 
under  Companies  Acts— Carrying  on  Busi- 
ness in  Foreign  State  —  Debts  Incurred 
Abroad—Law  of  Foreign  State.]— A.  company 
was  incorporated  in  England  as  a  limited 
company  under  the  Companies  Acts,  1862  to 
1898,  with  its  registered  office  in  England, 
and  its  share  capital  was  fully  subscribed 
and  paid  up.  The  objects  of  the  company, 
according  to  its  memorandum  of  association, 
were  to  acquire  mining  rights  and  land  in 
the  United  States  of  America  and  elsewhere, 
to  purchase  or  hire  machinery,  and  to  do 
all  other  things  incidental  or  conducive 
thereto;  and  by  the  articles  of  association 
the  company  was  empowered  to  appoint  any 
person  as  its  attorney  for  the  transaction  of 
business  abroad,  with  such  powers  as  it 
might  deem  necessary  to  enable  the  com- 
pany's operations  to  be  validly  carried  on 
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abroad,  and  to  do  all  such  acts  as  might  be 
necessary  to  comply  with  the  law  of  any 
country  where  the  company  might  carry  on 
business.  The  company  carried  on  business 
in  the  State  of  California,  in  the  United 
States  of  America,  and  incurred  debts  there 
in  the  purchase  of  machinery  in  that  State. 
By  the  law  of  the  State  of  California  each 
stockholder  of  a  corporation  was  individually 
liable  for  debts  contracted  by  the  corpora- 
tion during  the  time  he  was  a  stockholder, 
according  to  the  proportion  which  his  hold- 
ing bore  to  the  subscribed  capital  of  the 
corporation,  and  no  corporation  organised 
outside  the  limits  of  the  State  was  allowed 
to  transact  business  within  the  State  on 
more  favourable  conditions  than  were  pre- 
scribed by  law  to  similar  corporations 
organised  under  the  laws  of  the  State.  The 
company  having  gone  into  liquidation,  the 
unpaid  vendors  of  the  machinery  in  Cali- 
fornia brought  an  action  in  England  against 
the  defendant,  who  was  a  shareholder  in  the 
company  at  the  time  when  the  debts  were 
contracted,  to  recover  his  proportion  of  the 
amount  due,  as  prescribed  by  the  law  of 
California. 

Held— that  the  defendant  was  not  liable, 
as  the  facts  did  not  show  that  he  had  autho- 
rised the  company  to  enter  into  contracts 
in  California,  so  as  to  make  him  personally 
liable,  and  the  general  power  given  to  the 
company  by  its  memorandum  and  articles 
to  carry  on  biisiness  abroad  was  subject  to 
the  fundamental  condition  of  limited 
liability  on  the  part  of  the  shareholders. 

Decision    of    Kennedy,  J.    ([1905]    1  K.  B. 
304;  74  L.  J.  K.  B.  243;  21  T.  L.  E.  179;  10 
Com.  Cas.  53;  12  Manson,  109),  aflBraied. 
EiSDON     Iron     and     Locomotive     Works     v. 

[FuRNESS,  [19015]  1  K.  B.  49 ;  75  L.  J.  K.  B. 

83;  54  W.  E.  324;  93  L.  T.  G87;  22  T.  L.  E. 
45;  11  Com.  Cas.  35-C.  A. 

273.  Share  Register — Rectification — Refusal 
io  Register  Transfer — Companies  Act,  18G2, 
sect.  35.]— Where  directors  refuse  to  register 
a  transfer  an  applicant  for  rectification  un- 
der sect.  35  of  the  Companies  Act,  1862,  must 
show  that  there  is  no  just  cause  for  such  re- 
fusal. 

Decision  of  Stirling,  J.,  affirmed. 
Ee  Hannan's  King   (Browning)  Gold  Mining 
[Co.,  Ld.,  (1898)  14  T.  L.  E.  314-C.  A. 

274.  Share  Register— Rectification— Wind- 
ing-up—Moneij  paid  for  Shares  a  Probable 
Debt— Costs  Admitfed  to  Proof— Companies 
Act,  18G2  (25  &  20  Vict.  c.  89),  ss.  35,  158.]- 
An  application  under  sect.  35  of  the  Com- 
panies Act,  18G2,  to  rectify  the  register,  and 
for  a  return  of  money  paid  for  shares  is  not 
a  claim  for  unliquidated  daiunges. 

After  a  successful  application  to  rectify 
the  register  of  shareholders,  sums  paid  by 
applicants  for  shares  are  provable  debts  in 
tlie  liquidation  of  the  company;  and  (he 
costs  of  rectifying  the  register,  being  costs 


of   obtaining   an    order,    without   which   the 
debts  could  not  be  recovered  or  admitted  to 
proof,  may  properly   be  added  to  the  prov- 
able debts. 
Decision  of  Wright,  J.,  affirmed. 

Tn  re  British  Goldfields  of  West  Africa, 
[Limited  [1899]  2  Cb.  7;  68  L.  J.  Ch.  412;  47 
\V.  E.  552;  80  L.  T.  638;  15  T.  L.  E.  363;  G 
Manson,  334— C.  A. 

XXX.  SHARES. 


(a)  General. 
jfind  see  Bankruptcy,  224. 

275.  Acceptance  of  by  Executor  de  son  tort 
of  Shareholdei — Unregistered  Assignee — Acts 
of  Ownership— Shareholder  by  Estoppel- 
Liability  for  Calls  on  Shares.'] — J.  C,  senior, 
being  the  owner  of  certain  shares  in  the 
plaintiff  company,  shortly  before  his  death 
assigned  by  deed  all  his  property,  including 
the  shares,  to  his  son,  J.  C.  (the  present  de- 
fendant), subject,  however,  to  payment  of 
his  debts.  The  company  continued  after  the 
death  of  J.  C,  senior,  of  which  they  alleged 
they  had  no  notice,  to  address  the  usual 
shareholders'  notices  as  before,  namely,  to 
"  J.  C,  Ballymoney,"  and  the  dividend  war- 
rants were  drawn  in  favour  of  J.  C.  The  de- 
fendant, in  his  evidence,  admitted  that  he 
had  received  these  dividend  warrants,  the 
first  of  which  he  indorsed  as  "  J.  C,  assignee 
of  J.  C,  sen.,"  but  he  alleged  that  he  had 
devoted  the  proceeds  to  the  payment  of  his 
father's  debts.  He  further  admitted  that, 
since  his  father's  death,  he  had  attended  a 
meeting  of  shareholders,  and  moved  a  resolu- 
tion. He  also  stated  that,  after  the  meet- 
in^";  he  showed  the  deed  of  assignment  to 
one  of  the  directors,  and  asked  to  be  regis- 
tered as  a  shareholder,  but  that  this  request 
was  refused  on  the  ground  that  the  deed 
did  not  comply  with  the  articles  of  associa- 
tion. The  company  made  calls  on  the  shares 
which  the  defendant  refused  to  pay.  The 
present  action  having  been  instituted  by  the 
company  to  recover  the  amount  of  calls  due 
on  foot  of  the  shares. 

Held- -that  the  company  were  aware  that 
the  defendant  was  not  tlie  registered  owner 
of  the  shares,  and  had  themselves  refused  to 
register  him  as  such;  that,  consequently,  the 
defendant  was  not  estopped  by  any  conduct 
on  his  part  from  denying  that  he  was  a 
registered  shareholder,  and  that  therefore 
ho  could  not  be  made  personally  liable  for 
the  payment  of  the  calls;  that  as  executor 
de  son  lort  the  defendant  was  also  not  liable 
for  such  payment  de  bonis  pr-opriis,  but  was 
only  liable  for  the  administration  in  due 
course  of  the  assets  that  actually  came  to 
his  hands. 

Blackstaff  Flax  Spinning  and  Weaving  Co.  v. 
[Cameron,  [1899]  1  Ir.  E.  252— V.-C. 

276.  Application  foi — Acceptance  —  With- 
druirnl—PosI  Office  as  Agent  of  Parlies— De- 
lirery  of  Letter  to  Postman— Companies  Act, 
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1862  (25  &  26  Vict.  c.  89).  ss.  35,  39,  62.]— J., 
who  resided  at  Sheffield,  on  15th  October, 
1898,  appl'ed  for  1,000  ordinary  shares  in  a 
company.  On  20th  October,  J.  wrote  from 
Sheffield  a  letter  withdrawing  his  application 
and  asking  for  a  return  of  his  deposit.  This 
letter  was  sent  as  a  registered  letter.  It 
was  delivered  at  the  office  of  the  company 
at  about  8.30  a.m.  of  October  27th,  before  the 
arrival  of  the  secretary. 

An  allotment  letter  addressed  to  J.,  dated 
October  26th,  was  delivered  in  Sheffield  at 
about  7.30  p.m.  of  October  27th. 

Held— that  it  is  settled  law  than  an  offer 
is  to  be  deemed  to  be  accepted  when  the 
letter  of  acceptance  is  posted,  the  reason 
being  that  the  Post  Office  is  considered  the 
agent  of  both  parties.  The  withdrawal,  in 
order  to  be  effectual,  must  be  before  the 
offer  is  clinched  by  the  posting  of  the  letter 
of  acceptance;  that  the  giving  of  the  letter 
of  acceptance  to  a  postman  was  not  a  posting 
of  the  letter ;  that  the  company  had  failed  to 
prove  that  the  letter,  which  did  not  leave 
the  Post  Office  until  about  eleven  o'clock,  was 
posted  before  8.30  or  before  9.30,  at  which 
hour  the  secretary  arrived  and  opened  the 
letter  of  withdrawal,  and  that  the  name  of 
J.  must  be  removed  from  the  register. 

In  re  London  and  Northern  Bank,  In  re 
[Jones,  [1900]  1  Ch.  220;  69  L.  J.  Ch.  24;  81 
L.  T.  512;  7  Manson,  GO— Cozens-Hardy,  J. 


277.  Alteration  oj  Shareholders'  Rights- 
Preference  Shares  issued  under  a  Declaration 
of  Trust— Attempt  to  Convert  Preference 
into  Ordinary  Shares— Destruction  of  Pref- 
erence Shareholders'  Rights.^ — By  a  declara- 
tion of  trust  under  which  preference  shares 
were  issued,  it  was  provided  that  the  com- 
pany should  not  do  anything  to  alter  and 
afiect  the  rights  of  the  holders  unless  the 
trustees  thought  it  reasonable  to  give  their 
consent. 

The  trustees  had  consented  to  a  proposal 
to  compel  all  holders  of  £1  preference  shares 
to  accept  2s.  in  cash  and  two  10s.  ordinary 
shares  in  lieu  thereof. 

Held— (affirming   Kekewich,   J.)    that   this 
was    a    proposal    to    absolutely    destroy    the 
preferential  rights,  and  was  not  authorised 
by  the  provision  above  referred  to. 
Dickinson  v.  Holt,   (1903)  19  T.  L.  E.  667— 

C.A. 

278.  Equitable  Title— Transfer— Certificate 
not  Produced— Assignment  to  Trustee  for 
Creditors — Notice  to  Company — Priority."] — 
A  debtor  executed  a  deed  of  assignment  of 
all  his  property  to  a  trustee  for  his  creditors, 
and  the  deed  was  duly  registered.  The 
debtor  was  possessed  of  shares  in  a  company, 
and  the  trustee  of  the  deed  demanded  the 
certificate  of  the  shares;  but  it  was  not 
handed  over,  on  the  ground  that  it  was  not 
in  the  country.  Notice  Avas  given  to  the 
company  of  the  deed  of  assignment.       The 


debtor  subsequently  sold  the  shares  through 
a  firm  of  stockbrokers,  and  handed  the  cer- 
tificate to  the  brokers,  and  executed  a  trans- 
fer of  the  shares.  The  brokers  lodged  the 
certificate  with  the  company,  and  it  was  en- 
dorsed with  a  statement  that  it  had  been 
lodged.  The  transfer  was  then  handed  to  the 
purchaser's  brokers,  who  paid  the  purchase- 
money  to  the  debtor's  brokers,  and  the  latter 
handed  the  money  to  the  debtor.  The  trans- 
fer was  taken  to  the  company  for  registra- 
tion, which  was  refused  on  account  of  the 
notice  of  the  deed  of  assignment.  The  pur- 
chaser's brokers  thereupon  demanded  and  ob- 
tained other  shares  from  the  debtor's 
brokers,  and  the  latter  applied  without  suc- 
cess to  the  debtor  for  repayment  of  the 
amount  he  had  received.  A  sale  of  shares  in 
another  company  by  the  debtor  took  place 
under  similar  circumstances,  except  that  in 
the  latter  case  the  purchaser's  name  was  at 
first  entered  on  the  company's  register,  but 
the  company  subsequently  refused  to  issue  a 
certificate  for  them,  and  struck  the  name 
off  the  register.  In  an  action  by  the  trustee 
of  the  deed  of  assignment  claiming  that  he 
was  entitled  to  the  shares  as  against  the 
debtor's  brokers. 

Held— that  the  trustee's  equitable  title 
being  prior  in  point  of  time  must  prevail, 
there  being  no  negligence  on  his  part,  and 
that  the  lien,  if  any,  of  the  debtor's  brokers, 
being  equitable,  was  only  upon  the  debtor's 
interest  in  the  shares,  which  was  subject  to 
the  prior  equitable  right  of  the  trustee. 
Peat  v.  Clayton,  [1906]  1  Ch.  659;  75  L.  J.  Ch. 

[344;  54  W.  E.  416;  94  L.  T.  465;  22  T.  L.  E. 
312;  13  Manson,  117— Joyce,  J. 

279.  Issue  of — Commission  for  Underwrit- 
ing— Option  to  take  Further  Shares  at  Pai — 
Companies  Act,  1900  (63  &  64  Vict.  c.  48),  s.  8, 
sub-s.  2.]— If  the  shares  of  a  limited  company 
i  stand  at  par  and  the  directors  have  under 
;  the  articles  of  association  control  of  all  the 
shares  representing  the  capital  of  the  com- 
pany, with  power  to  allot  or  otherwise  to 
dispose  of  them  to  such  persons,  on  such 
terms  and  conditions,  either  at  a  premium 
or  otherwise,  at  such  times  as  the  directors 
may  think  fit,  it  is  not  illegal  for  the  com- 
pany, in  consideration  of  a  person  taking  or 
j  underwriting  shares,  to  allot  such  shares  to 
i  him  upon  the  terms  that  for  each  share 
allotted  he  shall  have  the  option  during  a 
future  fixed  period  of  taking  up  at  par  a 
further  share  in  the  initial  capital  of  the 
company,  and  in  the  event  of  such  last- 
mentioned  share  being  taken  up  under  such 
option,  a  further  option  during  an  additional 
fixed  period  of  taking  up  a  further  share  at 
par  in  the  initial  capital  of  the  company, 
inasmuch  as  the  contract  does  not  constitute 
an  application  direct  or  indirect  of  any  of 
its  shares  or  capital  money,  nor  is  there  a 
payment  of  "  commission,  discount,  or  allow- 
ance "  within  the  prohibition  contained  in 
sect.  8,  sub-sect.  2,  of  the  Companies  Act, 
1900. 
There  is  no  law  which  obliges  a  company 
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to  issue  its  shares  above  par  because  they  are 

saleable  at  a  premium  in  the  market. 

Burrows  v.  Matahele  Gold  Reefs  and  Estate 
Co.,  Ld.  ([1901]  2  Ch.  23;  70  L.  J.  Ch.  434;  49 
W.  E.  500;  84  L.  T.  478;  17  T.  L.  R.  3G4-C.  A. 
No.  347,  infra)  overruled,  upon  the  ground 
that  in  that  case  (if  rightly  decided)  the 
shares  were  expressly  agreed  to  be  allotted 
at  a  price  below  the  then  market  premium 
value  in  order  to  satisfy  an  agreed  com- 
mission. 

Decision   of    Court    of    Appeal,    sub    nom. 
Dexter  v.    United   Gold   Coast  Mining  Pro- 
perties ([1901]  17  T.  L.  R.  708)  reversed. 
HiLDEB  V.  Dexter,  [1902]  A.  C.  474;  71  L.  J. 

[Ch.  781;  87  L.  T.  311;  18  T.  L.  R.  800;  7 

Com.  Cas.  258;  51  W.  R.  225;  9  Manson,  378 
— H.  L.   (E.) 

280.  Issue  of— Not  Bonfl,  Fide— To  Control 
Voting  Powei —  Injunction.']  —  If  directors 
issue  shares,  not  with  a  view  to  benefit  the 
company,  but  in  order  to  secure  for  them- 
selves a  majority  of  voting  power,  an  injunc- 
tion may  be  granted  restraining  them  from 
holding  the  meeting  at  which  the  new  share- 
holders were  intended  to  vote. 

Fraser  v.   Whalley   ((18G4)  2  H.  &  M.  10) 
applied. 
Punt  v.  Symons  &  Co.,  Ld.,  [1903]  2  Ch.  506; 

[72  L.  J.  Ch.  768;  52  W.  R.  41;  10  Manson, 
415 — Byrne,  J. 

281.  Ownership  —  Trustee  —  Indemnity  by 
Cestui  que  trust— Calls  on  Shares— Creation 
of  Relation  of  Trustee  and  Cestui  que  trust 
—Personal  Liability  of  Beneficial  Owner.]- 
No  one  can  be  made  the  beneficial  owner  of 
shares  against  his  will.  Any  attempt  to 
make  him  so  can  be  defeated  by  disclaimer. 

The  plainest  principles  of  justice  require 
that  the  cestui  que  trust  who  gets  all  the 
benefit  of  the  property  should  bear  its  burden 
unless  he  can  show  some  good  reason  why 
his  trustee  should  bear  them  himself.  The 
obligation  is  equitable  and  not  legal. 

Where  the  only  cestui  que  trust  is  a  person 
sui  juris,  the  right  of  the  trustee  to  indem- 
nity by  him  against  liabilities  incurred  by 
the  trustee  by  his  retention  of  the  trust 
property  has  never  been  limited  to  the  trust 
property.  It  extends  further,  and  imposes 
upon  the  cestui  que  trust  a  personal  obliga- 
tion enforceable  in  equity  to  indemnify  his 
trustee. 

In  re  German  Mining  Co.,  Ex  parte  Chip- 
pendale ((1853)  4  D.  M.  &  G.  19;  22  L.  J.  Ch. 
920;  2  W.  R.  543;  Turner  and  Knight  Bruce, 
L.JJ.)  applied. 

When  a  trustee  seeks  indemnity  from  his 
cestui  que  trust  against  liabilities  arising 
from  the  mere  fact  of  ownership,  there  is 
neither  principle  nor  authority  for  saying 
that  the  trustee  need  prove  any  request  from 
his  cestui  que  trust  to  incur  such  liability. 
In  the  case  supposed  the  trust  involves  such 
liabilities,  and  the  trustee,  whilst  he  remains 
such,  cannot  get  rid  of  them.    He  is  subject 


to  them  as  legal  owner;  but  in  equity  they 
fall  on  the  equitable  owner  unless  there  are 
good  reasons  why  they  should  not. 

The  plaintiff  was  the  registered  holder  of 
fifty  shares  in  a  banking  company  formed 
and  registered  with  limited  liability  under 
the  Companies  Act,  1862.  The  shares  were 
not  fully  paid  up  when  it  went  into  liquida- 
tion. Calls  were  made  on  the  contributories, 
of  whom  the  plaintiff  was  one.  The  question 
arose  whether  the  plaintiff  was  entitled  to  be 
indemnified  by  the  defendant,  who  was  the 
beneficial  owner  of  those  shares.  The  shares 
had  been  placed  in  the  plaintiff's  name  in 
April,  1891,  by  his  then  employers,  who  were 
share-brokers,  and  the  plaintiff  never  had 
any  beneficial  interest  in  them.  By  divers 
acts  the  defendant  became  the  sole  beneficial 
owner  of  the  shares  in  October,  1892,  the  legal 
title  to  which  was  vested  in  the  plaintiff  with 
full  knowledge  of  the  fact  that  they  were 
registered  in  his  name  as  trustee  for  their 
original  purchasers  and  their  assigns  who- 
ever they  might  be. 

Held— that  nothing  more  was  required  to 
create  the  relation  of  trustee  and  cestui  que 
trust  between  the  plaintiff  and  the  defendant 
from  the  moment  the  defendant  accepted  the 
beneficial  ownership  of  the  shares,  and  that 
the  plaintiff  was  entitled  to  be  indemnified 
by  the  defendant  against  the  calls  made. 

'Castellan  v.  Hobson  ((1870)  L.  R.  10  Eq. 
47;  39  L.  J.  Ch.  490;  18  W.  R.  731;  22  L.  T. 
(n.s.)  575— James,  V.-C.)  and  James  v.  May 
((1873)  L.  R.  6  H.  L.  328;  42  L.  J.  Ch.  802;  29 
L.  T.  (n.s.)  217-H.  L.  (E.))  applied. 
Hardoon  v.  Belilios,  [1901]  A.  C.118;  70  L.  J. 

[P.   C.  9;  49  W.   R.   209;  83  L.   T.  573;  17 
T.  L.  R.  126— P.  C. 

282.  Preference  and  Ordinary—Power  to 
;  Issue  Preference  Shares  having  Priority  as 
'  to  Capital— Irregularity  in  Issue— Estoppel.] 
— A  company  was  incorporated  with  power, 
as  stated  in  its  memorandum  of  association, 
to  divide  its  capital  into  several  classes,  and 
to  attach  thereto  respectively  any  preferen- 
tial rights  as  regarded  dividends,  capital, 
voting,  or  otherwise.  Clause  125  of  the 
articles  of  association  provided  that  the 
profits  should  be  divisible  amongst  the  mem- 
bers in  proportion  to  the  amounts  paid  up 
by  them  respectively.  The  memorandum 
was  signed  for  seventy  shares,  and  in  June 
thirty-five  other  shares  were  allotted.  Later 
on  in  the  same  month  the  company 
passed  special  resolutions  purporting  to 
divide  the  capital  into  preference  and 
ordinary  shares,  and  giving  a  fixed  preferen- 
tial dividend,  and  also  a  preference  as  to 
capital,  and  purporting  to  alter  art.  125 
accordingly.  In  October  the  company  issued 
a  prospectus  offering  both  classes  of  shares 
for  subscription,  and  stating  the  rights  of 
the  preference  shareholders,  and  large  num- 
l)ors  of  both  classes  of  shares  were  applied 
for  and  allotted.  Moreover,  the  company 
had  received  the  moneys  of  the  subscribers, 
and  had  issued  certificates  to  them  under  its 
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common  seal  in  the  usual  form,  and  they 
had  been  placed  on  the  list  of  contributories 
in  the  winding-up. 

Held— that  the  company  was  estopped  from 
denying  the  validity  of  the  issue  of  the  pre- 
ference shares,  notwithstanding  there  had 
been  irregularities  in  the  management  of 
the  company. 

In  re  London  and  Northern  Bank,  Ld.,  (1902) 
[18  T.  L.  R.  320-Buckley,  J. 

283.  Preference  Shares— Cumulative  Pre- 
ferential Dividend— Dividends  and  Arrears 
out  of  Profits  of  any  Year.} — The  holders  of 
preference  shares  carrying  a  "cumulative 
preferential  dividend "  payable  out  of  the 
profits  of  each  year  are  entitled  to  receive 
out  of  the  profits  of  any  year,  not  only  the 
preferential  dividend  for  that  year,  but  also 
arrears. 

MiLN  V.  Arizona  Copper  Co.,  (1899)  36  S.  L.  R. 

[741. 

284.  Rescission  of  Contract  to  take— Mis- 
representation by  Promoter — Signature  to 
Memorandum  of  Association  obtained  by 
Untrue  Representation  —  Rescission  —  Com- 
panies Act,  1862  (25  &  26  Vict.  c.  89),  ss.  6, 
18,  23.]— S.  made  to  L.  a  representation 
which  was  assumed  to  be  untrue,  and  on  the 
faith  of  which  L,  signed  the  memorandum 
of  association  of  a  company  for  250  shares. 
L.  applied  to  have  his  name  removed  from 
the  register  of  members. 

Held— that  L.  was  not  entitled  to  rescission 
of  his  contract  to  take  shares  on  the  ground 
of  the  assumed  misrepresentation,  as  before 
the  incorporation  of  the  company  S.  was  not 
the  agent  of  the  company,  because  the  com- 
pany did  not  exist;  that  there  was  no  con- 
tract at  all  with  the  company  until  the 
moment  of  registration,  when,  by  force  of 
the  Companies  Act,  1862,  the  company  sprang 
into  existence,  and  L.  became,  by  virtue  of 
sect.  23  of  that  Act,  a  member  of  the  com- 
pany; that  L.'s  signature  to  the  memoran- 
dum of  association  made  him  on  registration 
a  member  of  the  company,  and  bound  him 
not  only  in  favour  of  the  company,  but  in 
favour  of  every  other  person  who  became  a 
member  of  the  company ;  and  that  the  appli- 
cation must  be  dismissed. 

Karberg's  Case  ([1892]  3  Ch.  1;  61  L.  J.  Ch. 
741 ;  66  L.  T.  700-C.  A.)  distinguished. 
In  re  Metal  Constituents,  Ld.,   [1902]  1  Ch. 

[707;  71  L.  J.  Ch.  323;  50  W.  E.  492;  86  L.  T. 
291;  9  Manson,  196-Buckley,  J. 

285.  Register— Rectification  —  Misrepresen- 
tation in  Prospectus— Application  to  Remove 
Names  of  Shareholders  from  Register— Ex 
parte  Application. 1  —  An  application  to 
rectify  the  register  of  a  newly-formed  com- 
pany by  removing  therefrom  the  names  of  a 
large  number  of  shareholders  on  the  ground 
that  they  had  been  induced  to  take  shares 
by  misrepresentations  in  a  prospectus,  was 
allowed  to  be  made  ex  parte  so  as  to  save 
expense. 


In  re  London  Electrobus  Co.,  Ld.,   (1906)  22 
[T.   L.   R.  677-Buckley.  J. 

286.  Sale  of  by  Executors  of  Shareholder- 
Executors  also  Directors— Agreement  by 
Executors  to  Vote  in  the  Election  of  Direc- 
tors in  a  Particular  IFay— Ultra  vires— 
Validity.']— The  defendant  executors  were 
directors  in  a  company,  and  sold  to  the  plain- 
tiff for  a  large  price  a  considerable  block  of 
shares  in  that  company.  In  consideration 
of  the  plaintiff  purchasing  the  shares,  the 
executors  agreed  with  the  plaintiff  that,  so 
long  as  they  held  certain  shares  in  the  com- 
pany, they,  in  the  election  of  directors, 
would  vote  in  a  particular  way,  and  would 
not  vote  in  a  particiilar  other  way.  The 
arrangement  embodied  in  the  agreement  was 
*or  the  benefit  of  the  executors  and  their 
estate.  Three  of  the  executors  sought  to 
escape  from  performing  the  agreement. 

Held— that  the  agreement  was  not  ultra 
vires  the  executors;  that  as  regards  shares 
held  by  any  of  the  defendants  in  their  indi- 
vidual capacity,  the  defendants  could  enter 
into  the  agreement;  and  that  an  under- 
taking must  be  given  that  a  certain  director 
should  retire  from  the  directorate  at  the 
next  annual  meeting  and  offer  himself  for 
re-election  to  avoid  his  being  in  the  position 
of  a  director  for  three  years. 
Greenwell   v.   Porter,    [1902]    1   Ch.   530;   71 

[L.  J.  Ch.  243;  86  L.  T.  220;  9  Manson,  85- 
Eady,  J. 


287.  Surrender  of  Partly-paid  Shares  to 
Company— Release  of  Liability  on  Shares- 
Purchase  and  Sale— Ultra,  vires— Rectifica- 
tion of  Register— Lapse  of  Time— Require- 
ments of  Justice— Companies  Act,  1862  (25  & 
26  Vict.  c.  89),  ss.  26,  35;  Sched.  L,  Table  A., 
Clauses  20,  21.]— A  limited  company  incor- 
porated under  the  Joint-Stock  Companies 
Acts  cannot  purchase  its  own  shares,  unless 
it  does  so  by  way  of  reduction  of  capital  with 
the  sanction  of  the  Court  under  the  provi- 
sions of  the  Companies  Acts,  1867  and  1877. 
It  has  power  in  a  proper  case  to  forfeit 
shares.  A  surrender,  under  circumstances 
which  would  justify  a  forfeiture,  may  be  re- 
garded as  merely  equivalent  to  a  forfeiture. 
Trevor  v.  Whitworth  ((1887)  12  App.  Cas. 
409;  57  L.  J.  Ch.  28;  36  W.  R.  145;  57  L.  T. 
457-H.  L.   (E.)  followed. 

The  directors  of  a  limited  company,  with 
a  view  to  relieving  the  company  from  loss, 
agreed,  in  1893,  that  each  should  surrender 
to  the  company  eighty-three  shares,  which 
were  paid  up  to  the  extent  of  ^10  only,  M 
per  share  remaining  still  payable  upon  the 
terms  that  he  should  not  remain  liable  for 
the  £1  still  unpaid.  Nothing  occurred  since, 
except  that  the  company,  which  was  embar- 
rassed, turned  out  to  be  prosperous.  It  was 
suggested  at  general  m_eetings  to  restore  the 
eighty-three  shares  to  the  directors,  and 
accordingly  the  plaintiffs  brought  an  action 
for  a  declaration  that  the  surrender  of  their 
shares  was  ultra  vires  and  inoperative,  and 
for  rectification  of  the  register.    Except  on 
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ShaieB- Continued.  ,  directors  proposed  to  give  each  allottee  the 

this  ground  there  was  no  reason  for  im-  option  of  rescinding  iiis  application,  and 
peaching  the  surrender.  No  claim  was  I  'laving  his  subscription  returned.  The 
made  for  past  dividends.  The  surrendered  Plaintiffs  claimed  an  inj  unction  to  restrain 
shares   had  not   been   reissued   or   otherwise    them  from  so  doing. 


dealt  with  by  the  company. 
Held— that  as  the  transaction  was  one  of 

purchase   and  sale,   and  as   it   involved  the  ...  - -- 

release  by  the  company  to  the  shareholders    time  limit  in  sect.  5  did  not  apply  to  th 
of  uncalled  capital  on  their  shares,  it  was  |  company,  as  it  was  registered  before  1900; 


Held— (1)  that  the  allotment  was  irregular 
and  voidable  under  sect.  4  of  the  Act  of  1900 
at  the  option  of  the  allottees,  and  that  the 


a  reduction  of  capital  not  sanctioned  by 
law;  and  that  the  plaintiffs  were  entitled 
to  the  relief  they  sought,  notwithstanding 
the  time  that  had  elapsed  since  the  sur- 
render. 

In  Eichbaum  v.  City  of  Chicago  Grain 
Elevators  ([1891]  3  Ch.  459;  61  L.  J.  Ch.  28; 
40  W.  E.  153;  65  L.  T.  704)  Stirling,  J., 
should  not  have  followed  Teasdale's  Case 
.((1873)  L.  E.  9  Ch.  54;  43  L.  J.  (Jh.  578;  22 
AV.  E.  286;  29  L.  T.  (n.s.)  707),  per  Stirling, 

Decision  of  Kekewich,  J.  ([1901]  2  Ch.  265; 
70  L.  J.  Ch.  616;  84  L.  T.  651;  17  T.  L.  E. 
510;   8   Manson,   411),    on   the   former   point 
aflBrraed,  and  on  the  latter  point  reversed. 
Bellerby  v.  Eowl.4nd  and  Marwood's  Steam-    day,    although    some    of    the    chequ'es*~f 

[ship  Co.,  Ld.,  [1902]  2  Ch.  14;  71  L.  J.  Ch.  j  application  money  were  received  too  late  f 


(2)  that  the  allottees  could  also  rescind 

the  ground  of    the    untrue  statement  as  to 
23,726  shares  having  been  already  applied  for; 

(3)  that  the  agreement  gave  the  plaintiffs 
no  right  to  an  injunction;  and 

(4)  that,  therefore,  the  directors  were  act- 
ing properly. 

Finance  and  Issue,  Ld.   v.  Canadian  Produce 

[Corporation,  Ld.,  [1905]  1  Ch.  37;  73  L.  J. 

Ch.  751;  20  T.  L.  E.  807— Buckley,  J. 


290.  "Paid  to  and  received  by"  the  Com- 
pany   before    Allotment  —  Cheques    received, 
but   not   presented    before   Allotment— Com- 
panies  Act,  1900  (63  &  64  Vict.  c.  48).  s.  4  (1).] 
A  company  allotted  shares  on  the  appointed 

or 
ney  were  received  too  late  for 


presentation  on  that  day. 

Held— that  the  amounts  so  received  were 
"  paid  to  and  received  by  "  the  company  be- 
fore allotment  within  the  meaning  of  sect. 
4  (1)  of  the  Companies  Act,  1900. 
Glasgow  Pavilion  v.  Motherwell,  (1904)  6  F. 
[116-Ct.  of  Sess. 

221.  " Public    Allotment"— Agreement    to 


541;  50  W.  E.  566;  86  L.  T.  671;  18  T.  L.  E. 
582;  9  Manson,  291-C.  A. 

(b)  Allotment. 

288.  Cottditionai. ]— An  allotment  of  shares 
is,  broadly  speaking,  an  appropriation  of 
shares  to  a  particular  person.  Its  legal 
meaning  and  effect  depends  on  the  circum- 
stances under  which  it  is  made.    It  does  not 

of  itself  necessarily  create  the  status  of  [  pay  Arrears  of  Salary  on  First  Public  Allot 
membership.  It  may  be  subject  to  a  condi-  !  ment  —  Shares  Allotted  to  another  Com- 
tion,  e.g.,  the  performance  of  some  act  such  \  pany.]— The  plaintiff  was  employed  as  secre- 
as  the  payment  of  a  sum  of  money  by  the  tary  of  the  defendant  railway  company  at 
allottee.  An  issue  of  shares  takes  place  ,  a  salary  of  .£800  per  annum,  upon  the  terms 
when  the  transaction  is  complete,  when  the  that  his  employment  should  continue  for  three 
allottee  has  become  complete  master  of  the  years  after  the  railway  was  opened  for  traf- 
shares.  i  fie;  but  that  no  payment  should  be  made  to 

Spitzel  v.  Chinese  Corporation,  (1899)  80  L.  T.  '  \^^  "^^^il   the  first  "  public  allotment "   of 

[347;  15  T.  L.  E.  281;  6  Manson,  355-  shares,  when  all  arrears  of  salary  were  to 

Stirling,  J.     "®  P^^^- 

Two  abortive  attempts  were  made  to  in- 

289.  Minimum  Subscription  not  reached-    .^"'^^  ^^^  P"b>i<^  \^  subscribe,  but  the  direc- 
Irregular    Allotment- Voidable    Contract-    tors  never  proceeded  to  allotment;  ultimately 

the  company  agreed  with  the  Underground 
Electric  Kailway  Co.  to  construct  the  line  for 
,£2,363,190,   or    (at   the  defendant   company's 


Rescission— Companies    Acts,    1867    (30    &    31 

Vict.  c.  131),  s.  38,  and  1900  (63  &  64  Vict.  c. 

48),    ss.   4,    5,    12.]-The   defendant    company         ,.      ,    -  ^  ^       ^,  .         ^   ,    , 

though  incorporated  in  1897  made  no  public     option)    in  return  for  the  unissued  balance 

issue  of  shares  till  1904,  in  which  year  the    i'f  ?,*^  !^^'■«    capital    and    debenture  stock. 

-  Under  this  agreement  shares  to  the  value  of 

i;500,000  had  been    allotted    to    the    Under- 
ground Co. 
The  plaintiff,  having  been  dismissed  with- 


plaintiffs  agreed  to  issue  at  their  own  ex- 
pense, in  return  for  shares  and  cash,  a  pro- 
spectus   prepared    by    the    company.        The 

prospectus  stated  that  23,726  shares  had  ^  ,  x  xi  .  ,,  .. 
been  applied  for  by  the  directors  and  their  «"*  reason  before  the  opening  of  the  line, 
friends,  and  that  no  allotment  would  be  "°'^  cljaimed  arrears  of  salary  and  damages. 
made  unless  40,000  shares  in  all  were  applied  Held— that  he  had  no  claim  for  salary,  as 
for.  there  had  been  no  "public  allotment";  and 
Allotment  was  made  on  application  for  that,  as  under  the  circumstances  there  was 
40,003  shares  (including  the  23,720)  but  it  was  little  chance  of  one,  his  damages  for  wrong- 
then  discovered  that  575  of  23,726  applica-  ful  dismissal  must  be  nominal— lOs.  and  no 
tions    were    not    efiective.      Thereupon    the  costs. 
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Smith  v.  Charing  Cross,  Euston  and  Hamp- 

[STEAD  Ey.  Co.,  (1904)  19  T.  L.  R.  614— 

Kekewich,  J. 

On  appoal:  settled— the  plaintiff  accepting 
^2,500,  20  T.  L.  E.  466. 

292.  Sum  "paid  to  and  received  by  the 
Company" — Cheque  not  Cleared  and  subse- 
quently Dishonoured— Companies  Aet,  1900 
(63  &  64  Vict.  c.  48),  s.  4.— By  sect.  4,  sub- 
sect.  1  of  the  Companies  Act,  1900,  no  allot- 
ment of  shares  in  a  company,  which  are 
offered  to  the  public  for  subscription,  shall 
be  made  unless  the  sum  payable  on  applica- 
tion has  been  "paid  to  and  received  by  the 
company.'' 

A  company  proceeded  to  allotment  before  a 
large  number  of  the  cheques  sent  for  the 
moneys  payable  on  application  were  credited 
to  the  company's  banking  account.  Some 
of  these  cheques  were  subsequently  dis- 
honoured, but  were  afterwards  taken  up,  and 
the  amounts  paid  to  the  company  by  third 
persons. 

Held— that  as  some  of  the  cheques  had 
been  dishonoured,  the  application  monej-s 
had  not  at  the  time  of  allotment  "  been  paid 
to  and  received  by  the  company  "  within  the 
meaning  of  sect.  4. 

Qucere,  whether  payment  of  the  applica- 
tion money  by  cheque,  which  is  paid  subse- 
quently to  the  allotment,  is  a  good  payment 
within  sect.  4. 

Decision  of  Eady,  J.  (21  T.  L.  E.  599). 
affirmed. 

Mears    v.    The    Western    Canada    Pdlp    and 

[Paper  Co..  Ld.,  [1905]  2  Ch.  353;  74  L.  J. 

Ch.  581;  93  L.  T.  150;  21  T.   L.  E.  661;  12 

Manson  295;  54  W.  E.  176— C.  A. 

(c)  Calls. 

293.  Calls  on  Forfeited  Shares— Liquida- 
tion—Liability  of  Past  Member  for  Calls  on 
Forfeited  Shares— Certificate  of  Registrar- 
Conclusive  Effect  of— Companies  Act,  1862 
(25  &  26  Vict.  c.  89),  ss.  38,  51-Companies 
Act,  1867  (30  &  31  Vict.  c.  131),  ss.  9,  11,  15, 
16.]— The  articles  of  association  of  a  com- 
pany empowered  the  company  to  forfeit  the 
shares  of  members  of  the  company  who 
made  default  in  paying  calls,  and  provided 
that  any  member  whose  shares  should  have 
been  so  forfeited  should  nevertheless  be 
liable  to  pay  to  the  company  all  calls  owing 
upon  the  shares  at  the  time  of  the  forfeiture, 
together  with  interest  at  a  rate  specified. 
On  October  24th,  1895,  the  defendant's 
shares  became  forfeited  for  non-payment  of 
calls.  On  November  25th,  1896,  a  resolution 
for  winding  up  the  company  was  passed, 
and  the  company  went  into  liquidation.  An 
action  was  subsequently  brought  to  recover 
the  unpaid  calls  from  the  defendant. 

Held— that  whether  or  not  the  defendant 
was  liable  under  sect.  38  of  the  Companies 
Act,  1862.  to  be  placed  on  either  the  A.  or  B. 
list    of    contributories,    the    effect    of    the 


articles  of  association  was  that  there  was  a 
right  of  action  for  these  calls  vested  in  the 
company. 

Held  also— that  sects.  15  and  16  of  the 
Companies  Act,  1867,  clearly  show  that  the 
certificate  of  the  Eegistrar  is  conclusive, 
although  an  interval  of  fourteen  days  has 
not  elapsed  between  the  passing  of  the  reso- 
lutions as  required  by  sect.  51  of  the  Act. 

Decision  of  Eidley,  J.  (68  L.  J.  Q.  B.  871; 
81  L.  T.  300)  affirmed. 
Ladies  Dress  Association  v.  Pulbrook,  [1900] 

[2  Q.  B.  370;  09  L.  J.  Q.  B.  705;  49  W.  R. 
6-C.  A. 

294.  Call  on  Unpaid  Shares— Forfeiture  of 
Shares— Sale— Purchasers  Certified  to  be 
Deemed  to  be  Discharged  from  all  Calls  due 
prior  to  Sale— Subsequent  Call— Liability  of 
Purchasers— Companies  Act,  1862  (25  &  26 
Vict.  c.  S9)-Schcd.  L,  Table  A.,  Art.  22.]-The 
holders  of  40,000  shares  of  the  nominal  value 
of  5s.  each  in  the  plaintiff  company,  upon 
each  of  which  3s.  4d.  had  been  paid  up, 
failed  to  pay  a  call  of  Is.  8d.  a  share.  The 
directors  of  the  plaintiff  company  in  conse- 
quence caused  the  shares  to  be  forfeited, 
and  sold  them  to  the  defendant  company, 
giving  them  a  certificate  of  proprietorship 
certifying  that  the  defendant  company  was 
"to  be  deemed  to  be  the  holder  of  the  said 
shares  discharged  from  all  calls  due  prior 
to  the  date  hereof."  The  call  of  Is.  8d.  still 
remaining  unpaid,  the  directors  of  the  plain- 
tiff company  subsequently  made,  in  substitu- 
tion therefor,  another  call  of  Is.  3d.  per 
share,  which  the  defendant  company  refused 
to  pay.  The  plaintiff  company  thereupon 
sued  for  the  call. 

Held— that  the  plaintiff  company  had  a 
right  to  make  this  call  of  Is.  3d.  against  the 
defendant  company,  it  being  a  call  repre- 
senting the  money  unpaid  on  those  par- 
ticular shares;  and  that  the  certificate  was 
merely  a  document  of  title,  and  did  not 
exempt  the  defendants  from  their  liability 
to  pay  the  call. 

Decision  of  C.  A.  ([1903]  1  K.  B.  461;  72 
L.  J.  K.  B.  143;  51  W.  E.  391;  88  L.  T.  189; 
19  T.  L.  E.  215;  10  Manson,  289)  affirmed. 

Eandt  Gold  Mining  Co.,  Ld.  v.  New  Balkis 

[Eersteling,    Ld.,     [1904]    A.    C.    165;    73 

L.   J.   K.   B.   384;  52  W.   E.   561;  90  L.  T. 

494;  20  T.  L.  E.  396-H.  L. 

295.  Compromise  of  Claims— Issue  of  Fewer 
Shares  as  Fully  Pa/d— Ultra  vires.]— In  1899 
the  defendant  subscribed  for  12,000  shares 
in,  and  became  a  director  of,  the  plaintiff 
company  upon  the  assurance  of  a  co-director 
that  no  call  would  be  made  after  the  appli- 
cation money  was  paid.  In  1900  a  call  was 
made,  and,  on  the  defendant  protesting,  an 
agreement  was  made  by  which  he  was  re- 
leased from  liability  on  9,750  shares,  and 
2,250  were  issued  to  him  as  fully  paid.  One 
of  the  articles  of  association  empowered  the 
board  to  "  accept  the  surrender  of  any  shares 
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by  way  of  compromise  of  any  question  as  to 
the  holder  being  properly  registered  in 
respect  thereof." 

Held— that,  on  the  facts,  the  defendant 
had,  in  1900,  formulated  no  claim  to  have 
his  name  removed  from  the  register,  and 
that  therefore  there  was  no  dispute  within 
the  meaning  of  the  article,  and  the  agree- 
ment was  ultra  vires;  and  consequently  he 
was  liable  for  calls  on  the  12,000  shares. 
Mother  Lode  Consolidated  Gold  Mines,  Ld. 

Iv.  Hill,  (1903)  19  T.  L.  E.  341— Channell,  J. 


296.  Promoter  Agreeing  to  Pay  for  the 
Shares  of  a  Co-director— Fully-paid  Certifi- 
cates Issued  by  the  Company— Estoppel.^— 
The  defendant  agreed  to  become  a  director 
of  the  plaintiff  company  upon  condition  that 
L.,  the  promoter  thereof,  should  pay  for  his 
qualifying  shares.  Accordingly  the  company 
issued  to  the  defendant  certificates  for  1,000 
fully-paid  shares,  which  they  registered  in 
his  name,  while  (as  the  Judge  found)  they 
gave  credit  to  L.  for  the  ^1,000  due  thereon. 
L.  disappeared,  owing  to  the  company  a  con- 
siderable sum  of  money;  and  the  company 
now  sued  the  defendant  for  the  <£1,000  due 
on  his  shares. 

Held— that  the  company  was  estopped  from 
saying  that  the  shares  were  not  in  fact  fully 
paid. 

luiights  V.  W  iff  en  ((1870)  L.  E.  5  Q.  B.  660; 
40  L.  J.  Q.  B.  51;  19  W.  E.  244;  23  L.  T.  610- 
Q.  B.)  followed. 

For  the  defendant  was  not,  merely  as  a 
director,  affected  by  constructive  notice  of 
the  calls  being  unpaid,  and  had,  in  reliance 
on  the  certificate,  refrained  from  taking  any 
proceedings  against  L.,  as  he  might  other- 
wise have  done. 

Monarch  Motor-Car  Company  v.  Pease,  (1903) 
[19  T.  L.  E.  148-Walton,  J. 


(d)  Certificate. 

297.  Deposit  of  Certificate  as  Security  for 
Debt— Equitable  Mortgage  or  Pledge— Fore- 
closure.^—A  person  with  whom  a  certificate 
of  shares  in  a  limited  company  has  been 
deposited  by  way  of  security,  without  any 
memorandum,  is  entitled  to  a  foreclosure, 
as  such  deposit  amounts  to  an  equitable 
mortgage,  or,  in  other  words,  to  an  agree- 
ment to  execute  a  transfer  of  the  shares  by 
way  of  mortgage. 
Harrold  v.  Plenty,  [1901]  2  Ch.  314;  70  L.  J. 

[Ch.   5G2;   49   W.   E.   646;   85   L.  T.  45;   17 

T.   L.   K.  515;  8  Manson,  304— 

Cozens-Hardy,  J. 


298.  Duty  of  Director— Estoppel— Putting 
to  Rest— Onus  of  Proof— Companies  Act,  1862 
(25  &  26  Vict.  c.  89;.  s.  31.]-It  is  not  the  duty 
of  a  director  who  is  present  when  a  certifi- 
cate of  shares  is  passed  round  at  a  meeting. 


but  who  does  not  sign  such  certificate,  to 
inspect  it  and  compare  it  with  the  share 
register.  The  duty  is,  as  a  rule,  properly 
left  to  a  subordinate  ofiicial. 

Section  31  of  the  Companies  Act,  1862, 
makes  the  certificate  prima  facie  evidence  of 
the  title  of  the  member  to  the  shares  therein 
specified  as  against  the  company,  and  the 
onus  lies  on  them  to  displace  it. 

A  certificate  under  the  seal  of  the  company 
estops  the  company  from  denying  the  title  of 
a  person  who  has  accepted  and  acted  on  the 
certificate. 

Where  the  plaintiff  did  not  pay  her  money 
on  the  faith  of  the  certificate  and  the  certi- 
ficate was  not  issued  until  after  payment, 
there  can  be  no  question  of  estoppel  on  that 
payment,  nor  any  estoppel  from  the  plain- 
tiff's acceptance  of  the  transfer.  Where  the 
plaintiff  continued  to  hold  the  shares,  she 
must  prove  that  she  suffered  loss  by  reason 
of  such  retention. 

If  the  broker  was  insolvent  at  the  date  of 
the  writ,  it  lies  on  the  defendant  whose  con- 
duct put  the  plaintiff  to  rest  to  show  that  no 
money  was  ever  recoverable  against  the 
broker,  so  that  the  plaintiff  suffered  no 
damage  by  resting  on  the  estoppel. 

Knights  v.  Wiffen  ((1870)  L.  E.  5  Q.  B.  660; 
40  L.  J.  Q.  B.  51;  19  W.  E.  244;  23  L.  T.  (n.s.) 
610)  and  Balkis  Consolidation  Co.  v.  Tomkin- 
son  ([1893]  A.  C.  396;  63  L.  J.  Q.  B.  134;  42 
W.  E.  204;  69  L.  T.  598;  1  E.  178-H.  L.  (E.)), 
followed. 

Simm    V.   Anglo-American    Telegraph    Co. 
((1879)  5  Q.  B.  D.  188;  49  L.  J.  Q.  B.  392;  44 
J.  P.  280;  28  W.  E.  290;  42  L.  T.  37-C.  A.) 
distinguished. 
Dixon  v.  Kennaway  &  Co.,  [1900]  1  Ch.  833; 

[69  L.  J.  Ch.  501;  82  L.  T.  527;  16  T.  L.  E. 
329— Farwell,  J. 


299.  Certified  Transfer— Esloppel-Duty  of 
Company.']— A  share  certificate  is  only  prima 
facie  evidence  of  the  registered  holders'  title  : 
it  is  not  a  negotiable  instrument,  nor  a 
warranty  of  title  on  the  part  of  the  company 
issuing  it. 

A  shareholder  in  a  company  executed  a 
transfer  of  his  shares  to  a  transferee,  and 
the  secretary  of  the  company,  upon  the 
transfer  being  taken  to  the  company's  oflice 
by  the  transferee's  brokers,  endorsed  upon  it 
a  "  certification  "  which  stated  that  the  certi- 
ficate of  the  shares  had  been  lodged  at  the 
office.  The  transfer,  which  had  not  been 
executed  by  the  transferee,  was  taken  away 
by  the  broker.  Subsequently  the  company's 
secretary,  by  mistake,  returned  the  certifi- 
cate to  the  transferor,  who  thereupon 
obtained  an  advance  from  the  plaintifi  upon 
a  deposit  of  the  certificate,  together  with  a 
blank  transfer.  The  company  refused  to 
register  the  plaintiff  as  transferee. 

Held— that  the  company  owed  no  duty  to 
the  plaintiff  or  to  any  member  of  the  public 
desirous  of  becoming  a  shareholder  in  the 
company  to  retain  the  certificate;  and  even 
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if  such  duty  existed,  the  negligence  of  the 
company  was  not  the  immediate  cause  of  the 
plaintiff's  loss,  the  loss  being  caused  by  the 
improper  issue  of  the  certificate  by  the  trans- 
feror to  the  plaintiff. 

The  usual  receipt  given  by  a  secretary  for  a 
transfer  lodged  with  the  company  does  not 
bind  the  company  to  necessarily  recognise 
the  transferee's  title. 

Longman   v.   Bath    Electric    Tramways,   Ld., 

[1905]  1  Ch.  646;  74  L.  J.  Ch.  424;  53  W.  R. 

480;  92  L.  T.  743;  21  T.  L.  R.  373;  12Manson, 

147— C.  A. 


300.  Issue  of  Certificate— Reasonable  time.l 
—Plaintiff  applied  for  and  was  allotted 
shares  in  a  new  company.  Under  clause  10 
of  its  articles  of  association,  certificates  of 
title  to  shares  were  to  be  issued.  The  plain- 
tiff was  unable  to  obtain  his  certificate.  The 
company  set  up  that  it  appeared  by  the  pro- 
spectus that  the  company  was  to  take  over  a 
number  of  businesses  to  be  paid  for  in  shares, 
and  that  under  the  agreements  shareholders 
in  other  companies  had  an  option  to  take 
shares  in  the  defendant  company  within  a 
time  which  might  be  extended  to  six  months, 
and  be  further  extended  by  the  company,  and 
that  until  six  months  had  expired  no  certifi- 
cates of  shares  ought  to  be  issued. 

Held — that  the  company  was  not  bound  to 
allot  shares  at  once,  but  if  allotments  were 
in  fact  made  it  was  bound  to  issue  certificates 
for  the  shares  allotted  within  a  reasonable 
lime,  and,  in  considering  what  time  was 
reasonable,  the  Court  was  not  bound  to  take 
into  account  contracts  under  which  certifi- 
cates in  respect  of  other  shares  could  not  be 
issued  for  six  months.  The  company  must 
therefore  issue  the  certificate  to  the  plaintiff 
in  a  fortnight. 

BcRDETT   V.    Standard   Exploration   Co.,   Ld., 
[(1900)  16  T.  L.  R.  112— Cozens-Hardy,  J. 


301.  Secretary  Forging  Signatures  of 
Directors— Liability  of  Company— Estoppel.] 
— The  secretary  of  a  limited  company,  having 
executed  a  deed  purporting  to  transfer 
certain  shares  in  the  company  to  the  plain- 
tiffs, who  had  lent  money  to  him,  issued  to 
them  a  certificate  of  the  shares.  He  was  the 
proper  person  to  issue  the  certificate,  which 
was  in  the  proper  form  purporting  to  be 
signed  by  two  directors  and  bearing  the  seal 
of  the  company.  The  signatures  of  the 
directors  were  forged,  and  the  seal  had  been 
fraudulently  affixed  to  it  by  the  secretary, 
who  issued  tlie  forged  certificate  fraudu- 
lently, and  solely  for  his  own  private  pur- 
poses and  advantage,  and  not  for  or  on  behalf 
of  or  for  the  benefit  of  the  company.  The 
company  refused  to  register  the  plaintiffs  in 
respect  of  the  shares.  In  an  action  to 
recover  damages  for  such  refusal. 


Held— that  the  company  were  not  bound 
by  the  act  of  the  secretary  in  forging  and 
issuing  the  forged  certificate,  and  were  not 
estopped  by  the  certificate  issued  by  the 
secretary  from  disputing  the  plaintiffs'  title 
to  the  shares. 

Shaw  V.  Port  Philip  and  Colonial  Gold 
Mining  Co.  ((1884)  13  Q.  B.  D.  103;  53  L.  J.  Q.  B. 
369 ;  32  W.  R.  771 ;  50  L.  T.  C85— Div.  Ct.) 
doubted. 

Decision  of  C.  A.   ([1904]  2  K.  B.  712;  73 
L.  J.  K.  B.  872;  53  W.  R.  100;  91  L.  T.  619; 
20  T.  L.  R.  720;  11  Manson,  353)  affirmed. 
RoBEN  AND  Another  v.  Great  Fingall  Consoli- 

[dated,  Ld.,  [190G]  A.  C.  439;  75  L.  J.  Ch. 

843;    95    L.   T.    214;    22    T.   L.   R.   712;   13 
Manson,  248— H.  L.  (E.) 

(e)  Forfeiture. 

302.  Attempt  to  Rescind  Forfeiture  Against 
the  Will  of  Late  Holder — No  Power  to 
Rcseind.]—An  article  of  association  giving 
directors  power,  after  forfeiting  shares,  to 
annul  the  forfeiture,  applies  only  to  cases 
where  the  late  holder  of  the  shares  desires 
to  enter  into  a  new  contract  with  the  com- 
pany :  he  cannot  be  forced  to  re-accept  the 
shares. 

A.'s  shares  were  forfeited  for  non-pay- 
ment of  a  call,  and  he  paid  up  (in  accord- 
ance with  the  articles)  all  calls  due  from 
him  at  the  date  of  forfeiture.  A  year  later 
the  directors  purported  to  annul  such  for- 
feiture under  a  provision  contained  in  the 
articles  of  association.  Thereupon  A.  repu- 
diated any  further  liability  for  the  shares, 
but  the  liquidator  insisted  upon  including 
him  in  the  list  of  contributories. 

Held— that  A.  was  entitled  to  have  his 
name  removed  from  the  list. 

In    re    Exchange    Trust,   Ld.,  Laekworthy's 

[Case,  [1903]  1  Ch.  711;  72  L.  J.  Ch.  387;  88 

L.  T.  56;  10  Manson,  191— Buckley,  J. 

303.  Forfeiture  for  Non-payment  of  Calls 
—Sale  of  Shares— Sums  Recovered  by  Com- 
pany from  Original  Holder— Pro  tanto  Dis- 
charge of  Purchaser— Companies  Act,  1862 
(25  &  26  Vict.  c.  89),  s.  38  (4).]-Where  a 
company  forfeits  shares  for  non-payment  of 
calls  thereon,  and  sells  them,  the  purchaser 
is  liable  for  the  whole  amount  of  the  calls 
remaining  unpaid,  but,  if  the  company  by 
virtue  of  its  articles  recovers  from  the 
original  holder  a  portion  of  such  calls  upon 
a  special  contract  to  pay  them  notwithstand- 
ing forfeiture,  the  purchaser  is  pro  tanto 
discharged  from  his  liability. 

In  re  Randt  Gold  Mining  Co.,  Ld.,   [1904]  2 

[Ch.  468;   73  L.   J.  Ch.  598;  53  W.  R.  90; 

91  L.  T.  174;  20  T.  L.  R.  619;  11  Manson, 

159;  12  Manson,  93— Buckley,  J. 

304.  Partly  Paid  up— Forfeiture  of— Sale  of 
—Credit  for  Money  Paid  up— Issue  at  a  Dis- 
count.]—Articles  of  association  gave  the 
directors   power   to   forfeit  shares  for   non- 
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payment  of  calls,  and  art.  26  provided  that 
"any  share  so  forfeited  shall  be  deemed  to 
be  the  property  of  the  company,  and  the 
directors  may  sell,  re-allot,  and  otherwise 
dispose  of  the  same  in  such  manner  as  they 
think  fit." 

Slrares  on  which  at  least  ^63  per  share 
had  been  paid  np  having  been  forfeited,  the 
directors  entered  into  an  agreement  for  the 
sale  of  these  shares,  with  £2  5s.  credited  as 
paid  up,  for  30s.  per  share. 

Held— that  what  was  proposed  to  be  done 
did  not  fall  within  the  principle  of  the  deci- 
sions that  shares  cannot  be  issued  at  a  dis- 
count, but  was  merely  a  sale  of  the  shares  j 
credited  with  so  much  paid  on  them.  [ 

Morrison  v.  Trustees,  Executors,  and  Securi- 

[ties  Insurance  Corporation,  (1899)  68  L.  J. 

Ch.  11;     79  L.  T.  605;    15  T.  L.  R.  34;    5 
Manson,  356— C.  A. 

305.  Trust  Deed  Charging  all  Uncalled 
Capital  in  Favour  of  Trustees  for  Debenture 
Holders  —  Power  of  Directors  to  Forfeit 
Shares  for  Non-payment  of  Calls— Power  not 
Prejudiced  bij  the  Charge.]— Vfheve  directors 
have  power  under  a  company's  Articles  of 
Association  to  forfeit  shares  for  non-payment 
of  calls,  they  do  not  (in  the  absence  of  mala 
fides)  lose  such  right  because  the  company 
charges  all  its  uncalled  capital  in  favour  of 
trustees  for  debenture  holders. 

In  re  the  Agency,  Land,  and  Finance  Co.  of 

[Australia,    Ld.;    Bosanquet    v.    The    Co., 

(1904)   20  T.   L.  R.  41— Joyce,  J. 

(f)  Issued  at  a  Discount. 

306.  Bonus  Shares.']— A  company,  called  the 
vendor  company,  sold  a  mining  property  to 
a  limited  company,  called  the  Great  Central 
Company,  in  consideration  of  fully-paid 
shares  in  the  Great  Central  Company.  A 
person  acting  with  the  authority  of  both 
companies  entered  into  an  agreement  with 
the  defendant  Chapman,  whereby  the  latter 
agreed  to  take  5,000  £1  shares  in  the  Great 
Central  Company  at  the  price  of  .£5,000,  and 
in  addition  he  was  to  have  a  transfer  from 
the  vendor  company  of  15,000  fully  paid 
shares  in  the  Great  Central  Company,  being 
part  of  the  shares  belonging  to  the  vendor 
company  as  the  purchase  price  of  the  mine. 

Held— that  this  was  not  an  issue  of  shares 
by  the  Great  Central  Company  at  a  discount, 
and  the  transaction  was  valid. 
Chapman  and  Another  v.  The  Great  Central 

[Freehold   Mines,    Ld.,   and   Others,    (1905) 
22  T.  L.  R.  90-P.  C. 

307.  Companies  Clauses  Act,  1845  to  1869.] 
—A  company  governed  by  the  Companies 
Clauses  Consolidation  Act,  1845,  and  the 
Acts  amending  it,  may  issue  fully  paid-up 
original  shares  at  a  sum  less  than  their 
nominal  value  in  the  same  manner  as  new 
shares  can,  under  the  authority  of  those 
Acts,  be  issued. 

B.D.— vol.  I. 


Statham  v.  Brighton  Marine  Palace  and  Pier 

[Company,  [1899]  1  Ch.  199;  68  L.  J.  Ch.  1(2; 

47  W.  R.  185;  80  L.  T.  73;  6  Manson,  308— 

Romer,  J. 

308.  Debentures  Issued  at  a  Discount- 
Option  to  take  Fully  Paid  Shares  for  Deben- 
tures.']—A  limited  company  proposed  to  issue 
debentures  at  the  price  of  eighty  per  cent., 
the  circular  announcing  the  issue  stating 
that  debenture  holders  would  have  the  option 
at  any  time  prior  to  May  1st,  1909,  to  ex- 
change their  debentures  for  fully-paid  shares 
in  the  company  at  the  rate  of  one  £1  fully- 
paid  share  for  every  £1  of  the  nominal 
amount  of  the  debentures.  The  draft  deben- 
ture trust  deed  contained  a  provision  that 
the  principal  moneys  thereby  secured  should 
immediately  become  payable  if  (inter  alia) 
the  registered  holder  should  give  the  com- 
pany a  direction  in  writing  under  condition 
10.  That  condition  provided  that  the  regis- 
tered holder  of  any  debenture  might  at  any 
time  prior  to  May  1st,  1909,  direct  the  com- 
pany in  writing  to  allot  and  issue  to  him  in 
exchange  for  and  in  satisfaction  of  the  deben- 
ture fully-paid  shares  in  the  company  at  the 
rate  of  one  share  of  £1  for  every  £1  of  the 
nominal  amount  of  the  debenture,  and  the 
company  shotild,  after  the  surrender  of  the 
debenture,   comply   with  such  direction. 

Held  —  that,  notwithstanding  that  the 
intention  of  the  company  was  not  to  evade 
the  law  as  to  issuing  shares  at  a  discount, 
the  scheme  involved  the  issuing  of  shares  at 
a  discount,  and  an  injunction  would  be 
granted  to  restrain  the  issue  of  the  deben- 
tures in  the  proposed  form. 

Decision  of  Buckley,  J.  (20  T.  L.  E.  499), 
reversed. 

MosELY    V.    The    Koffyfontein    Mines,    Ld., 
[1904]  2  Ch.  108;  73  L.  J.  Ch.  569;  91  L.  T. 
266;  20  T.  L.  R.  557;  11  Manson,  294;  53 
W.  R.  140-C.  A. 
309.  Offer  of— Commission  for  Subscribing 
—  Guaranteeing   Issue   at  a   Discount— Inva- 
lidity-Companies Act,  1900  (63  &  64  Vict.  c. 
48),   s.   8.]— A    company    proposed    to    issue 
248,000  shares  of  10s.  each,  but  proposed  to 
limit  the  issue  at  the  moment  to  120,000  at  a 
price  which  would  be  equivalent  to  3s.  per 
share,  by  issuing  the  shares  at  par,  a  bonus 
to  be  returned  to  each  applicant  of  70  per 
cent,  of  the  par  value,  leaving  a  net  value  of 
3s.    It   was   further   proposed   to   guarantee 
half  of  this  issue,  so  as  to  ensure  to  the  com- 
pany ^69,000  and  a  net  sum,  after  paying  the 
commission  of  10  per  cent,  on  that  issue  of 
^8,100. 

Held— that  this  was  a  colourable  attempt 
to  bring  the  proposed  issue  within  sect.  8  of 
the  Companies  Act,  1900,  and  that  the  Court 
ought  not  to  sanction  it;  that  the  guarantee 
was  a  guarantee  that  the  shares  should  be 
issued  at  a  discount;  and  that  there  would 
be  an  injunction  restraining  the  company 
and  its  directors  from  carrying  into  effect 
the  proposed  issue. 

Keatinge  w.  Paringa  Consolidated  Mines,  Ld., 
[(1902)  18  T.  L.  R.  266-Kekewich,  J. 
17 
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(g)  Issued  not  for  Cash. 

310.  Agreement— Fully  Paid-up  Shares- 
Registered  Contract— Sufficient  Statement  of 
Nature  of  Consideration— Particulars— Re- 
cital of  Prior  Contracts  —  Companies  Act, 
1867  (30  &  31  Vict.  c.  131),  s.  25.]-A  contract 
registered  under  sect.  25  of  the  Companies 
Act,  1867,  on  the  issue  of  fully  paid-up  shares, 
described  (by  way  of  recital  of  a  prior  con- 
tract entered  into  between  the  vendor  and  a 
trustee  for  the  company)  the  property  sold 
as  "  certain  leasehold  messuages,  shops  and 
premises,  together  with  the  goodwill  of  the 
several  businesses  carried  on  by  the  vendor 
upon  the  same,  together  with  the  machinery, 
plant,  horses,  vans,  carts,  fixtures,  and  fit- 
tings used  in  connection  with  the  several 
businesses."  The  second  clause  of  the  agree- 
ment stated  that  the  company  should  allot 
a  certain  number  of  fully  paid-up  ordinary 
shares,  a  certain  number  of  fully  paid-up 
preference  shares,  and  a  certain  number  of 
fully  paid-up  founders'  shares;  and  the  third 
clause  stated  that  these  shares  should  be 
accepted  by  the  vendor  in  full  satisfaction 
of  the  specified  amount  of  the  agreed  pur-  [ 
chase  money. 

Held— that  sufl5cient  particulars  were  given 
of  the  property ;  that  the  nature  of  the  con-  i 
sideration  for  the  shares  stated,  and  the  con- ' 
sideration  were  sufficiently  identified;  and 
that  the  contract  sufficiently  determined  that 
payment  for  the  shares  should  be  made  in 
kind  within  the  meaning  of  sect.  25  of  the 
Companies  Act,  1867. 

In  re  Maynards  ([1898]  1  Ch.  515;  67 
L.  J.  Ch.  186;  46  W.  E.  346;  78  L,  T.  150, 
No.  321,  infra)  not  followed.  | 

Judgment  of  Eomer,  J.   ([1898]  2  Ch.  556;  I 
67  L.  J.  Ch.  691;  47  W.  R.  27;  79  L.  T.  269) 
affirmed. 

In  re  Frost  &  Co.,  Ld.,  [1899]  2  Ch.  207;  68 

[L.  J.  Ch.  544;  48  W.  R.  39;  80  L.  T.  849; 

15  T.  L.  R.  390— C.  A. 


311.  Agreement— Partly  Paid-up  Shares- 
Registered  Contract— Sufficient  Statement  of 
Nature  of  Consideration— Particulars— Re- 
citals of  Prior  Contracts— Companies  Act, 
1867  (30  &  31  Vict.  c.  131),  s.  25-Companies 
Act,  1898  (61  &  62  ^ict.  c.  26).]— A  mere  re- 
cital in  a  contract  filed  under  sect.  25  of  the 
Companies  Act,  1867,  stating  that,  by  an  un- ' 
filed  contract,  "  the  vendors  agreed  to  sell 
and  the  company  to  purchase  the  property 
in  the  agreement  now  in  recital  mentioned 
for  the  consideration  and  on  the  terms  and 
conditions  therein  expressed  and  contained," 
is  not  a  sufficient  statement  of  the  considera- 
tion. I 

The  filed  contract  must  at  least  state  gener-  I 
ally  the  nature  of  the  consideration,  and  not 
merely  set  forth  the  character  of  the  trans-  { 
action. 


In  re  Frost  &  Co.,  Ld.   ([1899]  2  Ch.  207; 
68  L.  J.  Ch.  544;  48  W.  R.  39;  80  L.  T.  849; 
15  T.  L.  R,  390— C.  A.,  supra)  commented  on. 
In  re  Robert  Watson  &  Co.,  Ld.,  [1899]  2  Ch 

[509;  68  L.  J.  Ch.  660;  48  W.  R.  40;  81  L.  T. 
85— Kekewich,  J. 

312.  Agreement— Partly  Paid-up  Shares— 
Registration— Companies  Act,  1867  (30  &  31 
Vict.  c.  131),  s.  25.]— An  agreement  effecting 
the  reconstruction  of  a  company,  by  which 
it  was  provided  that,  in  consideration  of  the 
transfer  of  the  assets  of  the  old  company, 
the  liquidator  of  the  old  company  should  be 
entitled  to  have  allotted  to  him  or  his 
nominees  200,000  10s.  shares  of  the  new  com- 
pany, on  which  7s.  6d.  was  to  be  deemed  paid 
up,  on  applying  within  two  months  from  the 
date  of  the  agreement  and  making  a  small 
additional  payment,  was  filed  with  the  Regis- 
trar of  Joint-Stock  Companies.  Application 
was  made  for  6,500  of  these  200,000  shares 
under  such  option. 

Held— that,  by  the  filing  of  the  reconstruc- 
tion agreement,  sect.  25  of  the  Companies 
Act,  1867,  had  been  sufficiently  complied  with. 

Eisner  and  McArthur's  Case  ([1895]  2  Ch. 
759;  65  L.  J.  Ch.  76;  44  W.  R.  361;  73  L.  T. 
338;  2  Manson,  598;  13  R.  840— Romer,  J.) 
followed. 

In  re  Coolgardie  Consolidated  Gold  Mines 
((1898)  14  T.  L.  R.  277),  and  In  re  Jackson  & 
Co.  ([1899]  1  Ch.  348;  68  L.  J.  Ch.  190;  79  L.  T. 
662;  6  Manson,  125— Kekewich,  J.,  No.  325, 
infra)  distinguished. 
Transvaal  Exploring  Company,  Ld.  v.  Albion 

[(Transvaal)  Gold  Mines,  Limited,  [1899]  2 

Ch.  370;  68  L.  J.  Ch.  670;  48  W.  R.  108;  7 
Manson,  51 — Byrne,  J. 


313.  Application  to  File  Sufficient  Contract 
— Sufficient  Contract  already  Filed  under  the 
Companies  Act,  1867  (30  &  31  Vict.  c.  131),  s. 
25— Relief  Refused— Companies  Act,  1898  (61 
&  62  Vict.  c.  26),  s.  1,  sub-ss.  1,  4.]-An  ar- 
rangement was  made  between  J.  and  others 
that  a  company  should  be  formed  to  take 
over  and  work  J.'s  business  of  a  maltster, 
and  that  J.  should  sell  the  business  and  pre- 
mises to  the  company  for  6,500  fully  paid-up 
^1  shares.  On  the  formation  of  the  com- 
pany J.  signed  the  memorandum  of  associa- 
tion for  6,500  shares.  Subsequently  a  con- 
tract was  drawn  up  setting  out  the  terms  of 
his  sale  to  the  company,  and  this  was  duly 
filed  in  accordance  with  sect.  25  of  the  Com- 
panies Act,  1867.  It  was  considered  and  in- 
tended that  the  6,500  shares  for  which  J. 
signed  the  memorandum  were  those  issuable 
to  him  under  the  contract.  Doubts  having 
arisen  as  to  this,  an  application  was  made 
for  an  order  under  sect.  1  of  the  Companies 
Act,  1898,  that  a  sufficient  contract  might  be 
filed,  or,  in  the  alternative,  a  memorandum 
specifying  the  consideration  for  which  the 
shares  were  issued. 

Held— that,  as  there  was  a  sufficient  con- 
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tract  filed  within  the  meaning  of  sect.  25  of 
the  Companies  Act,  1867,  the  Court  had  no 
power  imder  the  Companies  Act,  1898,  to 
grant  the  relief  sought. 

In  re  Jarvis  &  Co.,  Limited,  [1899]  1  Ch.  193; 

[68  L.  J.  Ch.  145;  47  W.  E.  186;  79  L.  T. 

727;  G  Manson,  116— Eomer,  J. 

314.  Application  to  File  Sufficient  Contract 
—Relief— Identification  of  Shares— Companies 
Act,  1867  (30  &  31  Vict.  c.  131),  s.  25— Com- 
panies Act,  1898  (61  &  62  Vict.  c.  26),  s.  1.]- 
The  issue  of  the  certificate  of  incorporation  j 
of  a  company  operates  as  the  allotment  of 
the  shares  signed  for  on  the  memorandum 
of  association. 

The   nominal   capital    of   a   company    was  j 
.£130,000,    divided    into    1,300    ,£100    shares. 
R.   E.   W.   subscribed  the  memorandum    of  j 
association  in  respect  of  1,068  shares.     The  \ 
other  232  shares  were  subscribed  for  by  the 
other   signatories   on   the   memorandum    of 
association.     After  registration  of  the  agree- 
ment for  the  sale  of  a  woollen  manufacturing 
business    and    certain    mills    belonging    to  | 
R.   R.   W.   to  the  company   for   ^130,000,   of 
which  .£106,800  was  to  be  paid  in  1,068  fully 
paid-up  shares,  shares  numbered  1  to  1,008 
were  allotted  to  E.  E.  W.  as  fully  paid-up. 
All  the  other  shares  in  the  company  were 
issued  and  paid-up. 

Held— that  the  1,068  shares  numbered  1  to 
1,068  referred  to  in  the  agreement  were  the 
shares  for  which  R.  R.  W.  subscribed  the 
memorandum  of  association,  and  that  a  sufii- 
cient  contract  should  be  filed  by  the  com- 
pany. 

In  re  Jarvis  &  Co.    ([1899]   1  Ch.  193;   68 
L.  J.  Ch.  145;  47  W.  R.  186;  79  L.  T.  727;    6 
Manson,     116  — Eomer,     J.     supra),     distin- 
guished. 
In  re  Whitehead  &  Brothers,  Ld.,  [1900]  1  Ch. 

[804;  69  L.  J.  Ch.  607;  48  W.  R.  585;  82  L.  T. 
670— Cozens-Hardy,  J. 

315.  Application  to  File  Sufficient  Contract 
—Filing  Insufficient  Contract— Companies 
Act,  1867  (30  &  31  Vict.  c.  131),  s.  25— Com- 
panies Act,  1898  (61  &  62  Vict.  c.  26).]— The 
Companies  Act,  1898,  is  intended  to  deal  with 
every  kind  of  slip  resulting  in  non-compli- 
ance with  sect.  25  of  the  Companies  Act,  1867. 
In    re    Tom-Tit    Cycle    Co.,    Ld.,    (1899)    15 

[T.   L.   E.   132-Wright,   J. 

316.  Application  for  Relief— Considerations 
for  Granting  Relief-Onus  on  Applicant- 
Companies  Act,  1898  (61  &  62  Vict.  c.  26.]- 
Before  granting  relief  under  the  Companies 
Act,  1898,  the  Court  will  consider  the  con- 
sideration given  for  the  shares  which  were 
issued  and  the  nature  of  the  contract  sought 
to  be  registered.  It  lies  on  the  applicant  to 
show  that,  when  entering  into  the  contract 
which  he  is  applying  to  register,  he  acted 
with  due  caution  and  conscientiousness,  and 
that  he  did  nothing  to  disentitle  him  to  a 
relief  at  the  cost  of  innocent  persons. 


In  re  Eoxburghe  Press,  Spiers  and  Bevan's 

[Case   [1899]   1  Ch.  210;  68  L.   J.   Ch.  Ill; 

47  W.  E.  281;  80  L.  T.  280;  6  Manson,  57; 

15  T.  L.  E.  132-Wright,  J. 

317.  Application  for  Relief— No  Contract 
Registered— Filing  Memorandum  in  Lieu- 
Practice— Companies  Act,  1898  (01  &  62  Vict, 
c.  26),  s.  1.]— Where  neither  the  agreement 
under  which  shares  had  been  issued,  nor  the 
ugreement  of  the  company  adopting  it,  had 
been  filed,  but  only  a  short  agreement 
reciting  them. 

Held— that  it  was  just  and  equitable  to 
grant  relief,  and  that  the  filing  of  the  requi- 
site contract  referred  to  in  sect.  1,  sub-sect.  4, 
of  the  Companies  Act,  1898,  would  cause 
inconvenience,  and  that  in  lieu  thereof  there 
should  be  filed  with  the  Eegistrar  of  Joint- 
Stock  Companies  a  memorandum  in  writing 
approved  by  the  Court  in  the  form  set  forth 
in  the  schedule  to  the  order. 

An  application  for  relief  under  the  Com- 
panies Act,  1898,  should  be  heard  in  open 
Court,  and  though  it  may  be  made  by 
motion,  yet  the  better  course  is  to  make  it  by 
summons  taken  out  in  chambers  in  the  first 
instance  and  adjourned  into  Court. 

The  application  under  the  Act  need  not  be 
made  by  all  the  shareholders,  it  may  be  made 
by  any  of  them. 

In  re  Whitefriars  Financial  Company,  Limited, 

[1899]  1  Ch.  184;  68  L.  J.  Ch.  79;  79  L.  T. 

546;  6  Manson,  72— Kekewich,  J. 

318.  Application  for  Relief— Fully  Paid- 
Relief  where  no  Sufficient  Contract  Filed— 
Jurisdiction— Companies  Act,  1898  (61  &  62 
Vict.  c.  26),  s.  1.]— The  winding-up  judge  has 
jurisdiction  to  make  an  order  that  a  con- 
tract filed  after  issue  of  the  shares  to  which 
it  relates  should  operate  as  if  it  had  been 
filed  before  such  issue  in  the  case  of  a  com- 
pany not  being  wound  up,  but  there  is  no 
reason  why  applications  under  the  Act, 
where  the  company  is  not  being  wound  up, 
should  not  be  made  to  the  ordinary  judges 
of  the  Chancery  Division.  Such  applications 
are  properly  made  in  Court,  and  should  not 
as  a  rule  be  made  in  chambers. 

In    re    Concessions     Acquisition    Syndicate, 

[(1899)    68   L.    J.    Ch.    49;    79   L.    T.    666— 

Wright,  J. 

319.  Application  for  Relief— Omission  to 
File  Sufficient  Contract— Leave  to  File  Suffi- 
cient Contract  after  Commencement  of 
Winding-up— Companies  Act,  1898  (61  &  62 
Vict.  c.  26),  s.  1.]— A  contract  was  entered 
into  by  which  M.  was  to  sell  and  a  syndicate 
was  to  purchase  certain  patents,  and  S. 
agreed  to  pay  certain  costs,  charges,  and 
expenses  and  to  indemnify  M.  and  the  syndi- 
cate and  its  directors  against  all  claims  in 
respect  thereof,  and  in  consideration  thereof 
S.  was  to  be  entitled  to  fully  paid-up  shares 
in  the  company  when  incorporated.  This 
contract  was  not  filed,  but  was  adopted,  with 
modifications,  by  the  company  when  incor- 
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porated,  and  the  adopting  contract,  which 
did  not  state  the  consideration  given  for  the 
shares,  was  filed  with  tlie  Eegistrar  of  Joint- 
Stock  Companies  before  the  shares  were 
issued.  The  company  afterwards  went  into 
liquidation. 

Held— that  copies  of  both  contracts  duly 
stamped  must  be  ordered  to  be  filed,  and  to 
operate  as  if  filed  before  the  issue  of  the 
shares ;  that  an  office  copy  of  the  order  must 
also  be  filed,  and  S.  must  pay  the  costs  of  the 
OflBcial  Eeceiver. 

In    re    May's    Metal    Separating    Syndicate, 
5   L.   J.   Ch.   46;   79  L.   T.   633;   5 
Manson,  342— Wright,  J. 

320.  Application  for  Relief— No  Contract 
Filed — "  Any  Person  interested  in  such 
Shares  or  any  of  them " — Companies  Act, 
1898  (61  &  62  Vict.  c.  26),  s.  1  (1)  (4).]-Where 
there  has  betn  an  omission  to  file  with  the 
Registrar  of  Joint  Stock  Companies  a  memo- 
randum in  terms  of  sect.  25  of  the  Com- 
panies Act,  1867,  the  holder  of  a  less  number  | 
of  shares  than  the  whole  of  a  particular  j 
class  has  a  title  to  ask  for  an  order  under  j 
the  Companies  Act,  1898.  ! 

Whitefriars  Financial  Co.,  Ld.,  ([1899]  1 
Ch.  184;  68  L.  J.  Ch.  79;  79  L.  T.  546;  6  Man- 
son,  72— Kekewich,  J.,  No.  317,  supra)  ap- 
proved. 

Where  such  a  contract  has  been  already 
registered,  although  not  timeously,  the 
alternative  procedure  sanctioned  by  sect.  1, 
sub-sect.  4,  of  the  Act,  viz.,  that  of  register- 
ing a  memorandum  in  writing,  specifying 
the  consideration  for  which  the  shares  were 
issued,  is  let  in. 
In  re  Ferguson,  (1902)  4  F.  64— Ct.  of  Sess. 

321.  Contract  —  Description  of  Property 
Sold  —  Sufficiency  —  Consideration — Bectifi.- 
cation— Companies  Act,  1867  (30  &  31  Vict.  c. 
131),  s.  25.] — A  contract  registered  under  sect. 
25  of  the  Companies  Act,  1867,  must  indicate 
the  vendor,  the  purchaser,  the  price  to  be 
given,  and  the  thing  to  be  purchased;  a  con- 
tract reciting  that  by  a  previous  agreement 
the  vendor  had  agreed  to  sell  and  the  com- 
pany when  incorporated  had  agreed  to  pur- 
chase in  consideration  of  .£40,000,  to  be  paid 
partly  in  cash  and  partly  in  shares  fully 
paid-up,  "  the  business  and  property  men- 
tioned in  the  first  part  of  the  -schedule  there- 
to," and  "  the  leasehold  hereditaments,  short 
particulars  of  which  are  set  out  in  the 
second  part  of  the  schedule  thereto,"  held  not 
to  be  a  sufficient  description  of  the  property. 
Ee    Maynards,    Ld.,     [1898]    1    Ch.    515;    67 

[L.  J.  Ch.  186;  78  L.  T.  150;  14  T.  L.  E.  250; 
46  W.  E.  346-Kekewich,  J. 
But  see  No.  310  supra. 

322.  Consideration— Description  of  Pro- 
perty Sold— Insufficient  Contract  Filed— 
Leave  to  File  Contract  after  Issue— Com- 
panies Act,  1897  (30  &  31  Vict.  c.  131,  s.  25— 
Companies  Act,  1898  (61  &  62  Vict.  c.  26).— An  | 


order  may  be  made  on  motion  under  the 
Companies  Act,  1898,  on  the  application  of 
the  parties  interested  in  the  shares  with 
notice  to  the  company;  but,  semhle,  that  in 
future  cases  the  Court  may  direct  notice  to 
be  given  of  the  day  for  hearing  the  applica- 
tion, and  that  anyone  desiring  to  oppose 
can  attend. 

Cf.  "  Palmer's  Company  Law,"  2nd  edit., 
p.  379. 

Ee  Northern  Creosoting  v.  Sleeper  Co.,  Ld., 
[(1898)  79  L.  T.  407— Byrne.  J. 

323.  Contract  with  Promoter  —  Register 
Contract  —  Consideration  —  Companies  Act, 
1867  (30  &  31  Vict.  c.  131),  s.  25.]-One  of  the 
objects  for  which  a  company  was  established 
Avas  to  adopt  a  contract  made  between  a 
promoter  and  the  company,  whereby  the 
company  agreed  to  allot  to  the  promoter 
3,500  fully  paid  shares  in  consideration  of  an 
assignment  of  the  benefit  of  certain  options. 
businesses,  and  patent  rights,  and  an  under- 
taking to  discharge  the  preliminary  expenses 
of  the  company.  The  agreement  was  adop- 
ted and  registered  pursuant  to  sect.  25  of  the 
Companies  Act,  1867,  and  the  shares  allotted 
to  the  promoter  and  his  nominees.  The 
options,  businesses,  and  patent  rights  were 
of  no  value.  On  the  winding  up  of  the  com- 
pany, the  liquidator  contended  that  there 
was  no  real  consideration  for  the  agreement, 
and  that  the  allottees  were  liable  to  pay  the 
full  amount  of  the  shares. 

Held— that  the  promoter  and  his  nominees 
were  entitled  to  hold  the  shares  as  fully  paid. 

Baglan  Hall  Colliery  Co.  ((1870)  L.  E.  5  Ch. 
350;  39  L.  J.  Ch.  591;  18  W.  R.  499;  23  L.  T. 
(n.s.)  60)  followed. 

In  re  Eddystone  Marine  Insurance  Co. 
([1893]  3  Ch.  9;  62  L.  J.  Ch.  742;  41  W.  R. 
642;  69  L.  T.  363)  distinguished. 

In   re   Leinster   Contract  Corporation,   Ld.. 
[1902]  1  Ir.  E.  349-M.R. 

324.  Enforceable  Contract  Filed— Nature  of 
Consideration  Stated— Sufficiency  of  Identi- 
fication—Estoppel by  Statement  in  Certificate 
—  Companies  Act,  1867  (30  &  31  Vict.  c.  131),  s. 
25.]— It  is  sufficient  to  satisfy  sect.  25  of  the 
Companies  Act,  1867,  if  an  enforceable  con- 
tract in  writing  is  filed,  which  states  with 
reasonable  plainness  the  nature  of  the  con- 
sideration which  is  substituted  for  cash,  al- 
though it  may  not  be  a  complete  identifica- 
tion. 

A  statement  in  a  share  certificate  that  the 
shares  are  fully  paid  is  not  a  representation 
that  a  sufficient  contract  has  been  filed  under 
sect.  25  of  the  Companies  Act,  1867,  so  as  to 
estop  the  liquidator  from  denving  it. 

Decision  of  Wright,  J.  ([1899]  1  Ch.  414;  68 
L.  J.  Ch.  215;  47  W.  E.  509;  80  L.  T.  282;  15 
T.  L.  E.  143;  6  Manson,  84)  affirmed. 
In  re  African  Gold  Concessions  and  Develop- 

[ments  Co.,    Markham   and    Darter's    Case, 

[1899]  2  Ch.  480;  68  L.  J.  Ch.  724;  81  L.  T. 
145;  15  T.  E.  491-C.  A. 
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Shares  -  C'onlinucd. 

325.  Filing  of  Contract  under  Sect.  25  of 
the  Companies  Act,  18G7.]— By  an  agreement 
made  in  1895  the  Tilgarn  Exploring  Co.,  Ld., 
sold  to  the  Coolgardie  company  certain 
mining  claims.  It  was  provided  that  a  por- 
tion of  the  purchase-money  might  be  dis- 
charged by  the  directors  of  the  Coolgardie 
company  either  wholly  in  cash  or  partly  in 
cash  and  partly  in  fully  paid-up  shares,  or 
wholly  in  fully  paid-up  shares,  and  "  for 
that  purpose  the  shares  from  30,008  to  60,007 
shall  be  set  aside  for  issue  to  the  vendors, 
or  as  they  shall  appoint,  in  case  the  direc- 
tors shall  so  decide  to  pay  in  shares,  and 
such  shares  shall  be  issued  solely  as  fully 
paid-up  shares  without  any  liability  what- 
soever accruing  thereon."  The  directors 
having  elected  to  discharge  the  purchase- 
money  in  fully  paid-up  shares,  the  contract 
was  filed  at  Somerset  House  before  the  shares 
were  issued,  but  nothing  showing  that  their 
option  had  been  exercised  was  filed  till  after 
they  were  issued.  On  an  application  to  ex- 
clude these  shareholders  from  the  list  of 
contributories  on  the  ground  that  the  shares 
were  to  be  deemed  to  be  fully  paid-up,  having 
been  issued  in  pursuance  of  a  filed  contract 
under  sect.  25  of  the  Companies  Act,  1867, 
the  Court  held  that  it  must  refuse  it.  The 
case  turned  on  the  words  in  the  section 
"  unless  the  same  shall  have  been  otherwise 
determined "  by  the  contract,  and  it  was 
otherwise  determined  when  the  option  was 
exercised,  but  not  before  that  was  done,  and 
when  the  document  was  filed  it  was  not  a 
contract  to  issue  shares.  It  only  became 
such  a  contract  when  the  option  was  exer- 
cised. 

Re  Coolgardie  Consolidated  Gold  Mines,  Ld., 
14  T.  L.  E.  277-Wright,  J. 


326.  Filing  Impracticable— Companies  Act, 
1898  (61  &  62  Vict.  c.  26),  s.  1,  sub-ss.  1,  4.]- 
Shares  credited  as  partly  paid  up  were  is- 
sued pursuant  to  two  agreements  before  the 
agreements  were  filed  with  the  Registrar  of 
Joint-Stock  Companies.  The  directors,  un- 
aware that  delay  had  occurred  with  refer- 
ence to  the  filing  by  the  company's  solici- 
tors, allotted  such  shares.  The  agreements 
were  subsequently  filed. 

Held— that,  as  the  agreements  were  actu- 
ally filed,  an  order  could  not  be  made  under 
sub-sect.  1  of  the  Companies  Act,  1898,  but 
that  the  case  came  within  sub-sect.  4  of  the 
Act  as  "  impracticable."  It  was  ordered 
that  a  memorandum  in  writing,  approved 
by  the  Court,  be  filed  with  the  Registrar  of 
Joint-Stock  Companies. 

The  Lucky  Guss,  Limited,  (1899)  79  L.  T.  722; 
[15  T.  L.  R.  82-Kekewich,  J. 

327.  Ftillu-paid  Issued  bona  Me— Conside- 
ration—Inquiry  into  Value  o/.]— Where  a 
company  in  good  faith  issues  shares  as 
fully    paid-up   in   consideration   of   property 


transferred  or  services  rendered,  the  Court 
will  not  inquire  into  the  value  of  that  which 
was  accepted  by  the  company  as  an  equiva- 
lent of  money. 

Brownlie,     Petitioner     (Scottish     Heritage 
[Co.),  (1899)  (O.  H.),  6  S.  L.  T.  326. 

328.  Omission  to  file  Sufficient  Contract^ 
Ignorance  of  Act — "  Inadvertence"— Filing 
Supplemental  Contract— Companies  Act,  1898 
(61  &  62  Vict.  c.  26),  s.  1,  sub-ss.  1,  4.]— By  a 
contract  for  the  sale  of  a  business  by  the 
owner  to  a  limited  company  it  was  provided 
that  the  purchase  price  should  be  paid  by 
the  company  "  wholly  or  partly  in  cash, 
shares,  or  debentures  as  the  directors  of  the 
company  shall  determine."  As  to  part  of 
the  purchase  price  the  directors  allotted 
and  issued  to  the  vendor  shares  each  ex- 
pressed to  be  fully  paid  up,  but  no  written 
contract  was  entered  into  to  that  effect.  No 
contract  in  writing  in  respect  of  the  shares 
was  filed  with  the  Registrar  of  Joint-Stock 

j  Companies  owing  lo  the  ignorance  on  the 
part  of  the  vendor  and  the  directors  of  the 
company  of  sect.  25  of  the  Companies  Act, 
1867. 

Held — that  the  omission  to  file  the  neces- 
sary contract  was  due  to  "  inadvertence " 
within  the  meaning  of  the  Companies  Act, 
1898,  s.  1,  sub-s.  1. 

Held  also— that  the  contract  was  insuffi- 
cient for  the  determination  by  the  directors 
as  to  the  mode  in  which  payment  was  to  be 
made,  was  supplemental  to  the  original  con- 
tract, and  without  the  determination  there 
was  no  complete  contract.  A  supplemental 
contract  was  ordered  to  be  entered  into  and 
filed,  together  with  the  original  contract, 
with  the  Registrar  of  Joint-Stock  Companies. 
In  re  Jackson  &  Co.,  Limited,   [1899]  1   Ch. 

[348;  68  L.  J.  Ch.  190;  79  L.  T.  662;  6 
Manson,  12.5— Kekewich,  J. 

329.  Omission  to  file  Sufficient  Contract — 
Relief — Form  of  Memorandum  to  be  filed — 
Companies  Act,  1867  (30  &  31  Vict.  c.  131),  s. 
25— Companies  Act,  1898  (61  &  62  Vict.  c.  26), 
s.  1— Companies  Act,  1900  (63  &  64  Vict.  c.  48), 
ss.  33,  36.]— In  1898  Burney's  New  Cross 
Brewery  Co.,  Ld.,  was  incorpor  ited.  In  1899 
Brutton  and  Burney,  Ld.,  was  incorporated 
with  the  object  of  purchasing  the  business 
of  Messrs.  Brutton  and  Burney,  a  firm  inti- 
mately associated  with  Burney's  New  Cross 
Brewery  Co.,  Ld.,  whose  directors  were  also 
directors  of  Brutton  and  Burney,  Ld.  It 
was  the  intention  of  the  New  Cross  Brewery 
Co.,  Ld.,  to  acquire  shares  <f  Brutton  and 
Burney,  Ld.,  and  work  the  business  in  con- 
junction with  their  own.  In  order  to  carry 
out  this  intention,  the  subscribers  to  the 
preference  shares  in  Brutton  and  Burney, 
Ld.,  received  in  exchange  lor  each  prefer- 
ence share  a  second  preference  share  in  Bur- 
ney's Now  Cross  Brewery,  Ld.,  as  fully  paid. 
The  applicaits  paid  in  cash  to  Brutton  and 
Burney,  Ld.,  ,£10  per  share,  and  they  were 
allotted    Jew     second     preference    shares    in 
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Sha,Tes—C(mtinued. 

Burney's  New  Cross  Brewery,  Ld.,  fully 
paid,  and  a  corresponding  number  of  pre- 
ference shares  in  Brutlon  and  Burney,  Ld., 
were  issued  and  allotted  to  Burney's  New 
Cross  Brewery,  Ld.,  as  fully  paid.  The 
moneys  payable  by  Brutton  and  Burney,  Ld., 
in  respect  of  the  second  preference  shares 
and  by  Burney's  New  Cross  Brewery  Co.,  Ld., 
in  respect  of  the  preference  shares,  were  not 
paid  until  February,  1900.  The  question 
arose  whether  the  last-mentioned  preference 
shares  were  paid  for  in  cash,  or  whether  a 
contract  in  writing  ought  not  to  have  been 
filed  under  sect.  25  of  the  Companies  Act, 
1867. 

Held — that  under  the  circumstances  it  was 
not  unjust  or  inequitable  that  an  order 
should  be  made  under  sect.  1  of  the  Com- 
panies Act,  1898,  for  the  registration  of  a 
memorandum  (in  the  form  approved  by  the 
Court  and  set  out  in  the  law  reports). 

Qucere— whether  by  virtue  of  sect.  38  of 
the  Interpretation  Act,  1889,  the  repeal  of 
sect.  25  of  the  Companies  Act,  1867,  by  sect. 
33  of  the  Companies  Act,  1900,  is  absolute, 
or  has  still  some  operation  as  regards  trans- 
actions to  which  it  applied  before  the  com- 
mencement of  the  Act  of  1900. 
In  ee  Brutton  and  Burney,  Ld.  ;  In  re  Bur- 

[ney's  New  Cross  Brewery  Co.,  Ld.,  [1901] 

1  Ch.  637;  70  L.  J.  Ch.  309;  49  W.  E.  360; 
84  L.  T.  130;  17  T.  L.  E.  272— C.  A. 

330.  Shares  Subscribed  for  by  Signatory 
io  Memorandum— Sale  to  Company  for  Simi- 
lar Number  of  Shares — Beliif — Companies 
Act,  1867  (30  &31  Vict.  c.  131),  s.  2&-Com- 
panies  Act,  1898  (61&62  Vict.  c.  26),  s.  1.]— 
A  company  was  formed  to  take  over  the 
business  of  D.,  and  it  was  agreed  that  D. 
should  sell  the  business  to  ihe  company  for 
4,069  fully-paid  shares.  On  the  formation 
of  the  company  D.  signed  the  memorandum 
of  association  for  4,069  shares.  Subsequently 
a  contract  setting  out  the  terms  of  the  sale 
to  the  company  was  duly  filed  in  accordance 
with  sect.  25  of  the  Companies  Act,  1867. 
There  was  evidence  that  the  nhares  for  which 
D.  signed  the  memorandum  were  considered 
by  all  parties  to  be  the  same  as  those  issu- 
able to  him  under  the  contract. 

Held — on  a  motion  under  ihe  Companies 
Act,  1898,  s.  1,  for  an  order  for  filing  a  fresh 
contract,  that  the  Court  had  no  power  to 
grant  the  relief. 

In  re  F.  W.  Jarvis  S  Co.  ([1899]  1  Ch.  193; 
68  L.  J.  Ch.  145;  47  W.  R.  186;  79  L.  T  727; 
6  Manson,  116— Eomer,  J.,  No.  313,  supra) 
followed. 

In  re  Archibald    D.    Dawnay,  Ld.,   (1900)  48 

[W.    E.    600;  83  L.    T.    47;  16   T.  L.  E.  474 

— Kekewich,   J. 

331.  Shares  Subscribed  for  in  Memoran- 
dum of  Association— Shares  Allotted  as  Fully 
Paid  under  Contract  for  Sale— Relief  Re- 
fused—Companies Act,  1867  (30  &  31  Vict.  c. 


131),  s.  25— Companies  Act,  1898  (61  &  62  Vict, 
c.  26),  s.  \— Companies  Act,  1900  (63  &  64 
Vict.  c.  48),  s.  33.]— A  testator  by  his  will 
made  in  1888  left  his  business  upon  trust  to 
transfer  it  to  a  company  to  be  formed  of 
his  seven  sons,  to  each  of  whom  a  specified 
number  of  fully-paid  shares  were  to  be 
allotted.  The  company  was  duly  incor- 
porated on  3rd  March,  1893,  with  a  capital 
of  1,000  shares,  each  of  the  sons  signing  the 
memorandum  of  association  for  the  specified 
number  of  shares,  making  750  in  all.  The 
company  and  the  sons  on  4th  March,  1893, 
executed  an  agreement  for  the  sale  of  the 
business  to  the  company,  the  agreement  pro- 
viding for  the  allotment  of  750  fully-paid 
shares  to  the  sons  in  execution  of  the  trusts 
of  the  will.  The  agreement  was  duly  filed, 
and  750  shares  were  allotted  to  the  sons.  The 
sons  subsequently  applied,  under  sect.  1  of 
the  Companies  Act,  1898,  for  an  order  that  a 
memorandum  might  be  filed  that  750  fully- 
paid  shares  were  issued  to  the  signatories 
of  the  memorandum  in  part  satisfaction  of 
the  consideration  for  the  assignment  of  the 
business.  The  shares  mentioned  in  the 
agreement  were  meant  to  be  the  same  as 
those  for  which  the  memorandum  of  associa- 
tion was  signed. 
Held— that    the    application    must   be    re- 


In  re  Jarvis  S  Co.,  Ld.  ([1899]  1  Ch.  193; 
68  L.  J.  Ch.  145;  47  W.  E.  186;  79  L.  T.  727; 
6   Manson,   116— Eomer,   J.,   No.   313,   supra) 
followed. 
In  re  TiMMiNS  &  Sons,  Ld.,  (1901  50  W.  E. 

[134;  18  T.  L.  E.  134;   [1902]  1  Ch.  238;  8 
Manson,  47— Buckley,  J. 

332.  Vendor  receiving  Shares— Duty  to  file 
Contract— Companies  Act,  1867  (30  &  31  Vict, 
c.  131),  s.  25.]— By  an  agreement  made  be- 
tween the  plaintiff  and  the  promoters  of 
the  defendant  company,  the  plaintiff  agreed 
to  sell  to  the  promoters  for  and  on  behalf 
of  the  intended  company,  his  freeholds, 
stock  in  trade,  goodwill,  etc.,  for  the  price 
of  je74,000,  and  if  was  agreed  that  he  should 
be  paid  a  part  of  this  sum  by  200  fully-paid 
up  shares  of  the  intended  company  and  250 
shares  of  .£100  each,  80  fully-paid. 

By  sect.  25  of  the  Companies  Act,  1867,  it 
is  provided  that  "every  share  in  any  com- 
pany shall  be  deemed  and  taken  to  have  been 
issued  and  to  bo  held  subject  to  the  payment 
of  the  whole  amount  thereof  in  cash,  unless 
the  same  shall  have  been  otherwise  deter- 
mined by  a  contract  duly  made  in  writing 
and  filed  with  the  Eegistrar  of  Joint  Stock 
Companies  at  or  before  the  issue  of  such 
shares." 

Held— that  it  was  the  duty  of  the  company 
to  pay  the  plaintiff  in  fully  paid  up  and 
partly  paid  up  shares,  and  consequently  it 
became  their  duty  to  register  the  necessary 
contract,  for  in  no  other  way  could  they 
carry  out  what  they  had  contracted  to  do. 

Decision  of  Wright,  J.  ((1897)  13  T.  L.  E. 
589)  affirmed. 


525 


COMPANIES. 


526 


Shares—  Continued. 

Ibbotson    v.    Ibbotson    Bros.,    Ld.,    (1898)    14 
[T.  L.  R.  2V8-C.  A. 

333.  Ultra  Yives—W indin(j-up  —  Liability 
of  Holders.']— A.  private  company  with  only 
eight  members  was  formed  to  work  a  patent 
belonging  to  two  of  them  with  a  capital  of 
2,500  shares  of  <£10  each.  The  original 
arrangement  was  that  the  vendors  should 
receive  ^63,000  in  cash  and  300  fully-paid 
shares;  the  other  six  members  (spoken  of 
as  the  "  shipowners  ")  were  to  take  and  pay 
for  300  shares  in  order  to  provide  the  ,£3,000 
cash,  and  were  also  to  take  as  fully  paid  the 
remaining  1,900  shares.  The  final  agreement 
between  the  vendors  and  the  company,  when 
incorporated,  was  as  follows:— The  vendors 
to  sell  their  patents  and  business  for  J25,000, 
payable  as  to  <£3,000  in  cash,  and  as  to 
,£22,000  by  allotment  to  them  or  their 
nominees  of  2,200  fully-paid  shares,  of  which 
they  in  fact  took  300  and  distributed  the 
1,900  as  arranged.  In  the  winding-up  on  a 
summons  against  three  of  the  "  shipowners  " 
who  were  directors. 

Held  (reversing  Kekewich,  J.)— that  there 
was  no  ground  for  coming  to  the  conclusion 
that  there  were  two  contracts,  or  that  the 
final  agreement  was  only  "colourable." 

Carling's  Case  ((1876)  1  Ch.  D.  115;  45  L.  J. 
Ch.  5;  24  W.  K.  165;  33  L.  T.  645-C.  A.) 
followed. 

Held,  further— that,  as  all  the  share- 
holders were  sui  juris,  there  was  no  misfeas- 
ance; and  that,  therefore,  the  respondents 
had  been  wrongly  placed  on  the  list  of  con- 
tributories  in  respect  of  their  shares,  as 
though  such  shares  were  not  in  fact  fully 
paid. 

Decision  of  Kekewich,  J.  ([1903]  1  Ch.  674; 
72  L.  J.  Ch.  302;  51  W.  E.  378;  88  L.  T.  123; 
19   T.    L.    R.    226),    reversed. 
In  re  Innes  &  Co.,  Ld.,  [1903]  2  Ch.  254;  72 

[L.  J.  Ch.  643;  51  W.  E.  514;  89  L.  T.  142; 

19  T.  L.  E.  477;  89  L.  T.  525;  10  Manson, 
402-C.    A. 
(h)  Transfer. 

334.  Certificate—Suhsequent  Transfer  with- 
out Certificate,— Representation  on  Certificate 
—Companies  Act,  1862  (25  &  26  Vict.  c.  89), 
ss.  22,  30.]— The  articles  of  association  of  a 
company  provided  that  before  registration  of 
any  transfer  of  shares  the  instrument  of 
transfer  was  to  be  left  at  the  office  of  the 
company,  together  with  any  evidence  the 
company  might  require  to  prove  the  title  of 
the  transferor.  A  certificate  issued  by  the 
company  to  C,  a  shareholder,  and  one  of 
their  officers,  had  a  note  at  the  foot,  "  Without 
the  production  of  this  certificate  no  transfer 
of  the  shares  mentioned  therein  can  be 
registered."  C.  transferred  his  shares  for 
value  to  the  plaintiff,  the  date  in  the  transfer 
being  left  blank,  and  handed  him  the  certifi- 
cate. Subsequently  C.  transferred  the  same 
shares  for  value  to  another  person,  and  the 
directors    of    the    company    registered    this 


transfer,  being  satisfied  by  the  excuse  given 
'  by  C.  for  the  non-production  of  the  certifi- 
,  cate.  Subsequently  the  plaintiff  filled  in  the 
date  on  his  transfer,  and  presented  it  for 
registration,  which  was  refused.  In  an 
action  against  the  company  for  damages  for 
refusal  to  register. 

Held— that  the  note  on  the  certificate  was  a 
mere  warning  to  take  care  of  it,  and  not  an 
invitation  to  all  the  world  to  deal  with  the 
certificate  upon  the  footing  of  a  contract  by 
the  company  with  the  holder  for  the  time 
being  thereof  not  to  allow  a  transfer  to  be 
registered  without  its  production;  and  that, 
therefore,  the  action  failed. 

Per  Farwell,  J.,  [1905]  1  Ch.  296;  74 
L.  J.  Ch.  156;  92  L.  T.  49;  21  T.  L.  E.  160; 
12  Manson,  162. 

But  held  on  appeal  (apart  from  any  ques- 
tion of  law)  that  upon  the  facts  the  company 
were  affected  with  notice  of  the  plaintifi's 
charge  on  the  shares,  C.  having  borrowed 
money  from  the  company,  and  having  then 
stated  that  "  a  friend  "  held  the  certificate  as 
security  for  debt;  and  that  therefore  the 
company  must  repay  to  the  plaintiff  the 
money  received  by  them,  by  arrangement 
with  C,  from  the  purchaser  of  the  shares. 
Eainpord    v.    Keith,    [1905]    2    Ch.    147;    74 

[L.  J.  Ch.  531;  92  L.  T.  786;  21  T,  L.  E.  582; 
12  Manson,  278— C.  A. 

335.  Estoppel— Certification  hy  Secretary- 
Representation  by  Managing  Director.]— 
This  was  an  action  to  recover  damages  from 
a  company  for  refusing  to  place  the  respon- 
dent upon  its  register  of  shareholders.  It 
was  alleged  that  the  company  was  estopped 
by  the  representations  of  its  secretary  and  of 
its  managing  director.  One  E.  had  under- 
taken to  transfer  to  the  respondent  by  way 
of  security  a  large  number  of  shares  in  the 
company  which  were  of  considerable  value. 
The  secretary's  certification  was  a  represen- 
tation that  there  had  been  lodged  in  the 
company's  office  certificates  for  the  shares 
specified  in  the  bodies  of  the  transfers,  such 
certificates  being  either  in  the  name  of  E. 
himself,  as  registered  owner,  or  in  the  names 
of  registered  owners  who  had  executed  in 
favour  of  R.  transfers  which  had  been  lodged 
with  the  certificates.  As  far  as  E.  was  con- 
cerned the  whole  thing  was  a  fraud. 

Held— that  the  company  was  not  estopped 
by  the  certification  of  its  secretary  as  the 
certificates  had  not  been  lodged  with  him; 
that  the  representation  of  the  managing 
director  to  the  effect  that  the  company  would 
act  on  the  certified  transfer  withoiit  requir- 
ing anything  more  was  not  a  representation 
of  an  existing  fact,  but  if  it  was  anything  it 
was  a  promise  de  futuro,  which  could  not  be 
an  estoppel. 

Decision  of  the  Court  of  Appeal   ((1900)  16 
T.  L.  R.  303)  reversed. 
George  Whitechurch,  Ld.  v.  Cavanaoh,  (1901) 

[85  L.  T.  349;  17  T.  L.  E.  746  [1902]  A.  C. 

117;    71    L.   J.    K.    B.    400-,   50   W.    R.   218— 
H.  L.  (E.). 
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336.  Forged  TraJisfer— Registration— Inno- 
cent Parties— Implied  Contract  of  Indemnity 
—Sheffield  Corporation  Act,  1883  (46  &  47 
Vict.  c.  Ivii.),  ss.  25-dO— Companies  Clauses 
Act,  1845  (8  &  9  Vict.  c.  16),  ss.  9-16.]-Where 
a  person  acting  innocently  and  without  negli- 
gence hands  to  a  company  a  forged  transfer 
of  stock,  requesting  the  company  to  register 
him  as  the  transferee  thereof,  and  the  com- 
pany acting  bond  fide  and  without  negli- 
gence registers  the  transfer,  and  subse- 
quently the  company  has  to  make  good  the 
loss  to  the  true  owner  of  the  stock,  whose 
signature  was  forged,  there  is  an  implied 
contract  by  the  transferee  of  the  stock  to 
indemnify  the  company  against  loss  arising 
from  the  latter  acting  upon  his  request  to 
register  the  transfer. 

Where  a  person,  invested  with  a  statutory 
or  common  law  duty  of  a  ministerial  char- 
acter— e.g.,  the  duty  of  a  company  to  register 
a  valid  transfer  of  stock  and  on  the  demand 
of  the  transferee  to  issue  a  fresh  certificate 
—is  called  upon  to  exercise  that  duty  on 
the  request,  direction  or  demand  of  another, 
and  without  any  default  on  his  part  does 
so  in  a  manner  which  is  apparently  legal, 
but  is,  in  fact,  illegal  and  a  breach  of  the 
duty,  and  he  thereby  incurs  liability  to  third 
parties,  there  is  implied  by  law  a  contract 
by  the  person  making  the  request  to  keep 
indemnified  the  person  having  the  duty 
against  any  liability  which  may  result  from 
such  exercise  of  the  duty;  and  it  makes  no 
difference  that  the  person  making  the  re- 
quest is  not  aware  of  the  invalidity  in  his 
title  to  make  such  a  request. 

Anglo-American  Telegraph  Co.  v.  Spurling 
((1881)  5  Q.  B.  D.  188;  49  L.  J.  Q.  B.  392;  44 
J.  P.  280;  42  L.  T.  37;  28  W.  R.  290-Lind- 
ley,  J.)  overruled. 

Decision  of  the  Court  of  Appeal   ([1903]  2 
K.  B.  580;  72  L.  J.  K.  B.  777;  19  T.  L.  E,  714) 
reversed. 
Sheffield  Corporation  v.  Barclay  and  Others, 

[1905]    A.    C.    392;  74    L.    J.    K.    B.    747;  69 

J.   P.   385;   54   W.   E.   49;   93  L.   T.   83;   21 

T.  L.  E.  642;  10  Com.  Cas.  287;  12  Manson, 
248;  3  L.  G.  E.  992-H.  L.  (E.). 

337.  Forged  Transfer— Request  to  Bank  of 
England  to  Transfer—Stockbroker— Identify- 
ing Transferor— Liability  of  Stockbroker- 
Damages,  Measure  of.']— A  stockbroker,  act- 
ing bond  fide,  filled  in  the  usual  form  con- 
taining particulars  of  the  name  of  a  person 
desirous  (as  he  believed)  of  transferring  cer- 
tain India  Stock  standing  in  her  name  in  the 
books  of  the  Bank  of  England,  and  the 
amount  of  the  stock,  and  sent  the  form  to 
the  bank,  and  attended  himself  with  a  person 
whom  he  believed  to  be  the  stockowner,  and 
identified  her  to  the  bank  ofiicials.  The  I 
stockbroker  was  on  the  bank's  list  of  persons 
who  were  entitled  to  identify  transferors 
of  stock,  and  he  was  paid  for  the  transaction 
by  the  transferor  and  not  by  the  bank.  The 
person  in  question  thereupon  signed  a  trans- 
fer of  the  stock   in   the  books  of  the  bank  I 


in  the  name  of  the  owner  thereof,  and  the 
stock  was  subsequently  transferred  to  pur- 
chasers for  value  in  reliance  upon  the 
genuineness  of  the  transfer.  In  fact,  the 
i  person  was  not  the  stockowner,  and  the 
latter  had  not  authorised  the  transfer,  and 
the  bank  upon  discovering  the  fraud  pur- 
chased an  equivalent  a^iount  of  stock  in  the 
market  so  as  to  replace  the  stock  fraudu- 
lently transferred.  In  an  action  by  the 
I  bank  against  the  stockbroker,  who  admittedly 
had  acted  in  good  faith  and  was  misled  as 
to  the  identity  of  the  forger,  to  recover  the 
sum  paid  in  order  to  replace  the  stock. 

Held— that  the  defendant,  by  taking  the 
form  giving  particulars  of  the  stock  and  the 
name  of  the  transferor  to  the  bank,  and 
identifying  the  transferor  as  the  owner 
thereof,  thereby  requested  the  bank  to  per- 
form a  ministerial  statutory  duty— namely, 
to  permit  the  transferor  to  make  the 
transfer,  and  he  thereby  warranted  to  the 
bank  that  the  transferor  was  the  owner, 
and  consequently  was  liable  to  indemnify 
the  bank  against  the  loss  caused  thereby. 

Sheffield  Corporation  v.  Barclay  ([1905] 
A.  C.  392;  74  L.  J.  K.  B.  747;  69  J.  P.  385; 
54  W.  E.  49;  93  L.  T.  83;  21  T.  L.  E.  642- 
H.  L.)  followed. 

Held  also — that,  as  the  bank  was  estopped 
from  denying  the  validity  of  the  transfers  to 
the  purchasers  for  value  without  notice,  and 
were  unable  to  create  stock  in  order  to  re- 
place the  stock  fraudulently  transferred, 
they  were  bound  to  purchase  ritock  upon  the 
market  for  that  purpose,  and  were  entitled 
to  recover  from  the  defendant  the  amount 
paid  for  the  purchase  of  the  stock. 
Bank  of  England  v.  Cutler,  [1907]  1  K.  B. 

[889;  76  L.  J.  K.  B.  504;  96  L.  T.  636;  23 
T.  L.  E.  374-Lawrence,  J. 

Affirmed  C.  A.  April  6,  1908-24  T.  L.  E. 
518. 

338.  Non-Registration  of  Transfer— Ac- 
cidental Delay— Voluntary  Liquidation— Un- 
registered Shareholders  Dissenting  from 
Resolutions— Rectification  of  Register— Re- 
trospective Registration — Companies  Act, 
1862  (25  &  26  Vict.  c.  89),  ss.  35, 
98.]— Although  a  company  is  in  liquida- 
tion the  Court  has  power  to  rectify 
the  register  under  sect.  35  of  the 
Companies  Act,  1862,  on  any  of  the  grounds 
there  mentioned,  and  is  not  confined  to  recti- 
fying it  under  sect.  98  for  the  purpose  of 
settling  the  list  of  contributories.  In  such 
a  case  the  rectification  may  be  made  retro- 
spective, the  rights  of  third  parties  being 
protected  if  necessary. 

A  transfer  of  shares  in  a  company  was,  by 
an  oversight,  not  registered.  Subsequently 
the  company  passed  resolutions  for  a  volun- 
tary liquidation.  The  shareholder,  believing 
his  transfer  to  have  been  registered,  served 
a  notice  of  dissent  under  sect.  161,  which  the 
liquidator  disregarded.  The  shareholder 
then  applied  for  rectification  under  sect.  35. 

Held— that  his  name  should  be  inserted  in 
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the  register  as  on  some  day  prior  to  the 
passing  of  the  resolutions;  and  that  such 
rectification  would  work  no  injustice  to  other 
shareholders,  inasmuch  as  it  would  not  in- 
validate the  notices,  etc. 

Breckenridge's  Case  ((1866)  2  H.  &  M.  642- 
Wood,  V.-C.)  and  lieese  River  Silver  Mining 
Co.  V.  Smith  ((18G9)  L.  E.  4  H.  L.  64;  39  L.  J. 
Ch.  849)  followed. 
In  re  Sussex  Brick  Co.,   Ld.,   [1904]  1  Ch. 

[598;   73  L.   J.   Ch.   308;   52  W.   R.   371;   90 
L.  T.  426;  11  Manson,  66-C.  A. 

339.  Register— Sale    of    Shares— Custom    of 
Stock     Exchange— Refusal    of    Company    to 
Register     Transfer— Specific     Performance- 
Rescission  of  Contract— Regulation  of  Com- 
pany   Empowering    Directors    to    Refuse    to 
Register  a   Person   as    Transferee.']— A.   con- 
tract for  the  sale  of  shares  in  a  registered 
company,  with  unlimited  liability,  was  made 
through   stockbrokers,    subject   to   the   rules 
of  the  Stock  Exchange.     In  accordance  with 
the    practice    of    the    Stock    Exchange,    the 
transferee   of   the   shares   paid   the   price   of 
them  to  the  vendor  upon  delivery  to  him  by 
the    vendor    of    a    duly    executed    transfer,  | 
together  with  the  certificate  of  shares.    One 
of  the  regulations  of  the  company  provided  | 
that  it  should  be  lawful  for  the  directors  to  i 
decline  to  register  the  transfer  of  shares  to  | 
any  person  not  approved  of  by  the  directors  I 
as    transferee,     and     that     thereupon     such  , 
transfer  should  be  void.    An  application  for  | 
registration     of     the     transfer     being     sub-  j 
sequently  made  to  the  directors  of  the  com- 
pany   by    the    purchaser,    they    refused    to 
register  him  as  the  transferee  of  the  shares. 
The  vendor  issued  an  equity  civil  bill,  claim- 
ing specific  performance  of  the  contract,  and 
asking  that  the  purchaser  should  be  ordered  i 
to  procure  the  shares  to  be  registered  in  his  ! 
own  name,  or  in  that  of  some  other  person.  ; 
The  civil  bill  was  subsequently  amended  by 
adding  a  prayer  for  an  indemnity  and  for 
rescission  of  the  contract;   and  the  County  j 
Court    judge    made   a   decree   declaring   the 
plaintiS    a    trustee    of    the    shares    for    the 
defendant,     and     that    the    defendant    was 
bound    to    indemnify    the    plaintiff    against 
calls. 

Held  by  Madden,  J.— that  the  inability  of 
the  defendant  to  register  the  transfer  was 
the  non-performance  of  a  condition  sub- 
sequent binding  on  the  defendant,  by 
reason  of  which  the  plaintifi  was  entitled  to 
treat  the  contract  as  at  an  end;  and  that 
the  shares  should  be  retransferred  on  return 
of  the  purchase-money. 

Held  by  the  Court  of  Appeal  (FitzGibbon, 
L.J.,  disscntiente)— that  the  contract  for  the 
sale  of  shares  on  the  Stock  Exchange  did  not 
import  an  undertaking  by  the  vendor  that 
the  company  would  register  the  transfer; 
and  that  the  equity  civil  bill  should  have 
been  dismissed. 
Casey  v.  Bentley,  [1902J  1  Ir.  E.  376— C.  A, 

340.  Refusal  to  Register  as  not  in  "  Usual 


Common  Form"—Immalcrial  Omissions- 
Transferor's  Address— Share  Members.']  — 
Where  the  articles  of  a  company  provide  for 
the  use  of  forms  of  transfer  "  in  writing  and 
in  the  usual  common  form,"  the  directors 
cannot  refuse  to  register  a  transfer  merely 
because  it  omits  particulars  usually  in- 
serted in  transfers,  if  under  the  circum- 
stances the  omission  is  immaterial. 

A  transferee  sent  in  for  registration  a 
transfer  of  one  share  which  omitted  the 
transferor's  address  and  the  share  number; 
both  these  particulars  appeared  in  the  share 
certificate  sent  with  the  transfer. 

Held— that  the  transfer  must  be  registered. 
In  re  Letherby  and  Christopher,  Ld.,  [1904] 

[1  Ch.  815;  73  L.  J.  Ch.  509;  52  W.  E.  460; 
90  L.  T.  774;  11  Manson,  209— Buckley,  J. 

341.  Registration— Authority  of  Secretary 
to  Register.]— Bj  one  of  the  articles  of 
association  of  a  company  "  the  directors 
may  decline  to  register  any  transfer  of 
shares  upon  which  the  company  has  a  lien, 
and  in  the  case  of  shares  not  fully  paid  up, 
may  refuse  to  register  a  transfer  to  a  trans- 
feree of  whom  they  do  not  approve."  The 
defendant,  who  was  the  registered  holder  of 
partly-paid  shares  in  a  company,  executed 
a  transfer  of  them,  and  the  transfer  was 
lodged  with  the  secretary,  who  at  once 
entered  the  name  of  the  transferee  in  the 
register.  The  transfer  came  subsequently 
before  the  directors,  who,  acting  under  the 
above  article,  refused  to  pass  it,  and  the 
secretary  struck  the  name  of  the  transferee 
out  of  the  register.  The  directors  after- 
wards made  a  call  upon  the  shares.  In  an 
action  to  recover  the  calls,  the  secretary  in 
his  evidence  stated  that  he  had  no  authority 
to  pass  transfers,  and  that  he  made  the 
entry  in  the  register  merely  in  order  to  keep 
pace  with  the  work,  and  that  the  directors 
had  never  before  refused  to  sanction  a 
transfer. 

Held— that  the  secretary  had  no  authority 
to  enter  the  transfers  at  once,  and  that, 
therefore,  the  defendant  remained  the 
registered  holder  of  the  shares,  and  was 
liable   for   calls. 

Chida  Mines  v.  Anderson,   (1905)  22  T.  L.  E. 
[27— Walton,  J. 

342.  Registration— Consideration  not  truly 
Stated  on  Face- Insufficient  Stamp  for 
true  Consideration— Right  of  Company  to 
Refuse  to  Register— Companies  Act,  1862  (25 
&  26  Vict.  c.  89),  s.  22-Stamp  Act,  1891  (54  & 
55  Vict.  c.  39),  ss.  14  (4),  17.]-A  limited  com- 
pany may  refuse  to  register  a  transfer  of 
shares,  if  the  true  consideration  is  not  stated 
on  the  face  thereof  and  the  stamp  is  insuffi- 
cient for  the  real  consideration. 

The  company  is  entitled  to  have  such  a 
transfer  as  it  can  put  in  evidence;  and,  if 
the  transfer  in  question  was  tendered,  it 
would  be  liable  to  rejection  upon  extrinsic 
evidence  of  llie  real  consideration.  Field  v. 
Woods  ((1837)  G  L.  J.  K.  B.  209;  7  A.  &  E. 
114). 
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The  plaintiff  bought  certain  shares  from  a 
defaulting  shareholder,  at  a  time  when  the 
company  had  a  lien  on  them  for  .£158  8s.  3d., 
the  amount  of  unpaid  calls,  and  also  a 
further  sum  for  interest  thereon.  He  ten- 
dered a  transfer  showing  a  consideration  of 
.£158  8s.  3d.,  and  bearing  only  the  stamp  re- 
quired for  such  a  consideration.  The  com- 
pany refused  to  register  it,  and  the  market 
■went  against  the  plaintiff. 

Held— that  the  company  acted  within  their 
rights  in  refusing  to  register  the  transfer, 
and  that  the  plaintiff  had  no  right  of  action 
against  them. 

Maynard    v.    Consolidated    Kent    Collieries 

[Corporation,  Ld.,   [1903]  2  K.  B.  121;  72 

L.  J.  K.  B.  681;  88  L.  T.  676;  19  T.  L.  E. 

448;  52  W.  R.  117;  10  Manson  386-C.  A. 

2^3.  Transfer  in  Blank  — Eegistration  — 
Reasonable  Time  for  making  Inquiries- 
Notice  of  Trust— Priority  of  Equitable  Right 
—"Present,  absolute  and  unconditional 
Right"  to  Registration.']— The  plaintiff 
transferred  certain  shares  in  the  defendant 
company  to  which  she  was  entitled  in  her 
own  right  to  her  husband  I.  for  the  purpose 
of  enabling  him  to  attend  and  vote  at  meet- 
ings of  the  company  in  her  behalf,  and  he 
was  duly  registered  by  the  company  as  the 
holder  of  the  shares.  I.  obtained  a  loan  from 
the  defendant  Hart,  and  as  part  security  for 
the  money  so  borrowed  he,  without  the  know- 
ledge or  consent  of  the  plaintiff,  executed  a 
blank  transfer  of  the  shares,  and  handed 
the  same  to  the  defendant  Hart,  together 
with  the  certificate  thereof.  The  transfer 
was  in  the  form  of  a  deed  under  seal.  Hart 
filled  up  and  sent  the  transfer  for  registra- 
tion to  the  company's  office,  and  a  formal  re- 
ceipt was  given  for  it.  The  transfer  was 
not  formally  submitted  to  the  board  of  direc- 
tors and  was  not  registered.  The  plaintiff 
brought  an  action  to  restrain  Hart  from 
procuring  the  registration.  Prior  to  the 
service  of  the  writ  the  defendant  company 
had  no  notice  of  the  plaintiff's  title. 

Held— that  Hart  had  authority  to  fill  up 
the  transfer  and  do  what  he  did;  that  the 
directors  were  entitled  to  have  a  reasonable 
time  after  the  transfer  was  made  in  order 
to  make  inquiries  for  the  purpose  of  finding 
out  if  the  transfer  was  in  order;  that  after 
what  had  taken  place  the  directors  were  not 
bound  to  pass  the  transfer;  that  Hart  had 
not  a  "  present,  absolute  and  unconditional 
right "  to  the  registration  of  the  transfer 
of  the  share;  that  the  prior  equitable  right 
of  the  plaintiff  must  prevail,  notwithstand- 
ing that  the  defendant  Hart  had  no  notice  of 
the  plaintiff's  title  and  that  the  transfer  to 
him  was  inoperative. 

Society  Generale  de  Paris  v.  Walker  ((1885) 
11  App.  Cas.  20;  55  L.  J.  Q.  B.  169;  34  W.  E. 
662;  54  L.  T.  389-H.  L.  (E.))  and  Moore  v. 
North-Western  Bank  ((1891)  2  Ch.  599;  60 
L.  J.  Ch.  627;  40  W.  E.  93;  64  L.  T.  456- 
Eomer,    J.)    followed. 


Ireland  v.  Hart,  [1902]  1  Ch.  522;  71  L.  J.  Ch. 

[276;  50  W.  E.  315;  86  L.  T.  385;  18  T.  L.  E. 

253;  9  Manson,  209— Joyce,  J. 

344.  Registration  — Transfer  for  Value  — 
Obligation  of  Transferor  not  to  hinder  Re- 
gistration —  Blank  Transfer  —  Derogation 
from  Grant — Damages.] — A  transferor  for 
value  of  shares  is  under  an  implied  obliga- 
tion not  to  delay  or  hinder  the  transferee's 
registration  as  owner  of  such  shares. 

W.  executed  a  blank  transfer  of  certain 
shares,  and  handed  the  transfer  and  certi- 
ficates to  H.  in  order  that  the  latter  might 
borrow  money  for  his  own  (H.'s)  use.  The 
plaintiff  at  the  request  of  H.  borrowed  from 
his  bank  upon  security  of  the  transfer 
and  certificate,  and  handed  the  money  to  H., 
who  authorised  the  transfer  of  the  shares 
to  the  bank  in  case  he  failed  to  make  repay- 
ment. Default  was  made,  and  H.  absconded, 
whereupon  the  plaintiff,  at  the  bank's  re- 
quest, executed  the  transfer  and  lodged  it 
for  registration.  W.  put  a  stop  on  the  regis- 
tration, and  before  the  stop  was  removed, 
the  shares  fell  greatly  in  value. 

Held— that  the  plaintiff  as  mortgagor  of 
the  shares  had  sufficient  interest  to  maintain 
an  action  for  damages  against  W.  for  breach 
of  his  implied  obligation  not  to  hinder  the 
registration. 
Hooper  v.  Herts,  [1906]  1  Ch.  549;  75  L.  J. 

[Ch.  253;  54   W.  E.  350;  94  L.  T.  324;  13 
Manson,  85— C.  A. 

345.  Sale  of  Shares— Refusal  of  Company 
to  Register  Transferee — Rights  of  Trans- 
feree—Transferor a  Trustee  for  Him.] — A. 
sold  to  B.  shares  in  a  company  whose  articles 
of  association  provided  (as  was  known  to 
both)  that  the  directors  might,  without  as- 
signing any  reason,  refuse  to  register  a 
transfer  of  shares  to  any  person  not  ap- 
proved of  by  them.  In  an  action  by  A.,  B. 
was  ordered  to  pay  the  price  of  the  shares 
in  exchange  for  a  transfer  in  ordinary  form. 
B.  thereupon  paid  the  price,  and  having  re- 
ceived a  transfer  from  A.  presented  it  to  the 
company,  who  refused  to  register  B  as  pro- 
prietor of  the  shares  or  pay  him  the  divi- 
dends accruing  thereon.  A.,  who  did  not 
propose  to  annul  the  contract  of  sale  and  re- 
turn the  price,  declined  to  receive  from  the 
company  the  dividends. 

Held— that  B.  had  the  sole  beneficial  inte- 
rest in  the  shares  and  dividends,  that  the 
shares  were  held  by  A.  in  trust  for  B.  so 
long  as  A.'s  name  should  remain  on  the  re- 
gister in  respect  of  the  shares,  and  B.  con- 
tinued to  hold  the  beneficial  interest  therein; 
and  that  decree  should  be  granted  ordering 
A.  from  time  to  time  to  make  payment  to  B. 
of  all  dividends  accruing  on  the  shares. 
Stevenson  v.  Wilson,  [1907]  S.  C  445— Ct.  of 

[Sess. 

346.  Voluntary  Liquidation  —  Interlocu- 
tory Injunction — Registration  of  Transfers 
—Lis  pendens— Companies  Act,  1862  (25  &  26 
Vict.  c.  89),  ss.  35, 131, 135,  sub-s.  5.]-Directors 
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refused  to  register  the  transfer  of  shares  be- 
cause there  was  a  resolution,  confirmed  by 
a  meeting,  to  wind  up  the  companj'  and  an 
interlocutory  injunction  to  '-estrain  them 
from  carrying  into  effect  those  resolutions. 

Held — that  the  Court  ought  not  to  direct 
the  registration  of  the  shares,  knowing  that 
it  was  possible  thereafter  that  the  registra- 
tion might  not  merely  be  declared  to  be  bad, 
but  might  be  bad  by  force  of  the  statute. 
When  that  result  was  possible  the  registra- 
tion was  not  refused  "  without  sufficient 
cause  "  within  sect.  35  of  the  Companies  Act, 
1862;  and  that,  assuming  the  Court  to  have 
jurisdiction,  it  extends  equally  to  shares,  the 
transfers  of  which  were  executed  before  the 
commencement  of  the  Avinding-up,  or  the 
possible  winding-up,  or  to  transfers  exe- 
cuted after  that  date. 
Ee  Violet    Consolidated    Gold    Mining  Co., 

[Ld.,  (1899)  68  L.  J.  Ch.  535;  80  L.  T.  684; 
7  Manson,   102 — Kekewich,  J. 

(i)  Underwriting  Agreements. 

347.  Commission  for  Underwriting — Issu- 
ing New  Shares  to  Shareholders—"  Offer  of 
Shares  to  the  Public  " — Applying  Shares  in 
Payment  of  Commission — Companies  Act, 
1900  (63  &  64  Vict.  c.  48),  5.  8.]— The  directors 
of  a  company  issued  a  circular  to  the  exist- 
ing shareholders  offering  them  an  allotment 
of  new  £1  shares  in  the  company  at  the 
price  of  £2  10s.  in  the  proportion  of  one  new 
share  for  every  five  shares  held  by  them. 
Prior  to  this,  certain  persons  had  agreed 
with  the  directors  to  underwrite  the  issue 
of  the  shares,  and  in  consideration  thereof 
the  underwriters  were  to  have  the  option  for 
six  months  of  subscribing  for  certain  un- 
issued shares  in  the  company  at  the  price  of 
£2  10s.  The  fact  that  this  option  had  been 
given  was  stated  in  the  circular.  The 
shares,  in  fact,  etood  at  a  much  higher  price 
than  £2  10s. 

Held— (1)  it  was  admitted  that  this  was  not 
an  offer  of  shares  to  the  "  public "  within 
sect.  8,  sub-s.  1  of  the  Companies  Act, 
1900;  (2)  that  sect.  8,  sub-s.  2,  was  a  gene- 
ral prohibitory  enactment  applying  to  an 
offer  of  shares  either  to  the  public  or  other- 
wise; and  (3)  that  an  allotment  of  shares 
under  the  option  in  the  underwriting  agree- 
ment would  be  an  application  of  the  shares 
in  payment  of  "commission,  discount,  or 
allowance "  in  consideration  of  the  agree- 
ment to  underwrite,  and  would  therefore  be 
illegal  under  sect.  8,  sub-s.  2. 

Decision  of  Farwell,  J.  (49  W.  E.  428;  17 
T.  L.   E.  303),  afiirmed. 

Burrows  v.  Matabele  Gold  Eeefs  and  Estates 

[Co.,  Ld.,  [1901]  2  Ch.  23;  70  L.  J.  Ch.  434; 

49  W.  R.  500;  84  L.  T.  478;  17  T.  L.  E.  364 

-C.   A. 

In  effect  overruled  by  H.  L.  in  llilder  v. 

Dexter,    infra. 

348.  Commission  for  Underwriting— 
Option   to   take    Furllirr    Shares    at    Par- 


Companies  Act,  1900  (63  &  64  Vict.  c.  48). 
s.  8,  sub-s.  2.]— If  the  shares  of  a  limited 
company  stand  at  par  and  the  directors 
have  under  the  articles  of  association  con- 
trol of  all  the  shares  representing  the 
capital  of  the  company,  with  power  to  allot 
or  otherwise  to  dispose  of  them  to  such 
persons,  on  such  terms  and  conditions, 
either  at  a  premium  or  otherwise,  at  such 
times  as  the  directors  may  think  fit,  it  is 
not  illegal  for  the  company,  in  considera- 
tion of  a  person  taking  or  underwriting 
shares,  to  allot  such  shares  to  him  upon 
the  terms  that  for  each  share  allotted  he 
shall  have  the  option  during  a  future  fixed 
period  of  taking  up  at  par  a  further  share 
in  the  initial  capital  of  the  company,  and 
in  the  event  of  such  last-mentioned  share 
being  taken  up  under  such  option,  a 
further  option  during  an  additional  fixed 
period  of  taking  up  a  further  share  at  par 
in  the  initial  capital  of  the  company,  in- 
asmuch as  the  contract  does  not  constitute 
an  application  direct  or  indirect  of  any  of 
its  shares  or  capital  mone}',  nor  is  there  a 
payment  of  "  commission,  discount,  or 
allowance "  within  the  prohibition  con- 
tained in  sect.  8,  sub-s.  2,  of  the  Com- 
panies Act,  1900. 

There  is  no  law  which  obliges  a  company 
to  issue  its  shares  above  par  because  they 
are  saleable  at  a  premium  in  the  market. 

Burrows  v.  Matabele  Gold  Reefs  and 
Estate  Co.,  Ld.  ([1901]  2  Ch.  23;  70  L.  J.  Ch. 
434;  49  W.  E.  500;  84  L.  T.  478;  17  T.  L.  R. 
364 — C.  A.,  supra)  overruled,  upon  the  ground 
that  in  that  case  (if  rightly  decided)  the 
shares  were  expressly  agreed  to  be  allotted  at 
j  a  price  below  the  then  market  premium 
value  in  order  to  satisfy  an  agreed  com- 
mission. 

Decision  of  Court  of  Appeal,  sub  nom. 
Dexter  v.  United  Gold  Coast  Mining  Pro- 
perties ([1901]  17  T.  L.  E.  708)  reversed. 

Hilder    v.    Dexter,    [1902]     A.    C.    474;    71 

[L.  J.   Ch.  781;  87  L.  T.  311;  18  T.  L.  E. 

800;  7  Com.  Cas.  258-H.  L.   (E.) 

349.  Interpretation-I    —    The     defendant 
!  agreed   to   underwrite  a  certain   number   of 

preference  shares  in  a  company  about  to  be 
brought  out.  One  of  the  conditions  of  the 
underwriting  agreement  was  that  the 
defendant  was  not  to  be  called  upon  to  ac- 
cept any  allotment  unless  at  least  8,000  pre- 
ference shares  were  irrevocably  applied  for 
by  persons  residing  in  France,  on  each  of 
which  shares  the  application  money  should 
have  been  duly  paid. 

Held— that  upon  the  construction  of  the 
agreement  an  application  for  8,000  shares  by 
one  of  the  underwriters  resident  in  France 
was  not  a  fulfilment  of  tlie  condition. 

Decision  of  Darling,  J.  ((1901)  17  T.  L.  R. 
16),  afiirmed. 

Paul    Boyer,    Ld.     v.    Edwakdes,     (1902)    18 
[T.  L.  R.  3-C.  A. 

350.  Jjcssening   Lial  ility  of   Undn-writcr.'] 
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—  By  the  terms  of  an  underwriting 
agreement  the  liability  of  the  \inderwriters 
in  respect  of  shares  underwritten  by  them 
was  to  cease,  or  be  diminished,  according  as 
the  whole  or  part  of  the  shares  were  taken 
up  by  the  public.  Some  of  the  imderwriters 
sent  in  applications  in  the  ordinary  way, 
and  enclosing  cheque,  for  shares  to  be 
taken   "  firm." 

Held — that  these  shares  must  be  con- 
sidered as  shares  taken  by  the  public,  with- 
in the  meaning  of  the  underwriting  agree- 
ment, so  as  to  diminish  the  extent  of  the 
underwriters'    liability    thereunder. 

Decision  of  C.  A.  ((1897)  13  T.  L.  E.  564) 
affirmed. 

Sydney  Haeboub  Coll.,   Ld.   v.   Grey,    (1898) 
[U  T.  L.  E.  373-H.  L.  (E.). 

XXXI.  UNREGISTERED  COMPANIES 

351.  W inding-np—Companij  Incorporated 
Abroad— Office  and  Assets  in  England- 
Jurisdiction  over — Companies  Act,  1862  (25  & 
26  Vict.  c.  89),  s.  199.]— A  foreign  company, 
which  is  incorporaterd  under  the  laws  of  a 
foreign  country,  but  has  its  only  office  and 
all  its  shareholders  in  England,  to  which 
place  its  assets  are  all  remitted,  may  in  a 
proper  case  be  wound  up  by  the  English 
Court  under  sect.  199  of  the  Companies 
Act,  1862. 

In  re  English,  Scottish  and  Australian 
Chartered  Bank  ([1893]  3  Ch.  385;  62 
L.  J.  Ch.  825;  42  W.  E.  4;  69  L.  T.  268— C.  A.) 
and  In  re  Union  Bank  of  Calcutta  ((1850) 
3  De  G.  &  Sm.  253)  discussed  and  applied. 
In  re  the  Syria-Ottoman  Ey.  Co.,  ^904)  20 
[T.  L.  E.  217-Byrne,  J. 

352.  Illegal  Association  —  Action  by  Sub- 
scribers —  Creditor's  Claim.^—A  syndicate 
which  consisted  of  more  than  twenty  mem- 
bers, and  was  unquestionably  formed  for 
piirposes  of  gain,  was  never  registered  under 
the  Companies  Act,  and  was  consequently 
illegal.  In  an  action  by  the  subscribers  to 
the  syndicate  against  the  syndicate,  the 
supervising  committee  and  the  bankers  for 
an  injunction  to  restrain  the  defendants 
from  dealing  in  or  parting  with  the  funds, 
inquiries  were  directed  to  be  made  by  an 
order  made  in  chambers.  Advertisements 
were  issued  for  creditors;  and  as  a  conse- 
qiience  various  claims  were  made,  and 
amongst  others  a  claim  from  Unwin  Bros., 
printers.  The  first  transaction  was  made 
with  a  Mr.  Gray,  when  there  was  no  such 
body  as  the  syndicate  in  existence.  No  new 
contract  was  made  between  Ihe  syndicate 
and  Messrs.  Unwin.  Payments  were  made 
consistent  with  the  mere  obligation,  legal, 
equitable,  or  moral,  of  the  company,  sup- 
posed to  exist.  Castle  &  Co.  became  liable 
in  respect  of  the  contract. 

Held— that  the  applicants  had  a  remedy 
which  in  fact  they  were  pursuing  against 
Castle   &   Co.   and   other   persons,   and   that 


the  applicants  ought  not  to  be  admitted  as 
creditors. 

Hume   v.    The   Eecord   Eeign   Jubilee   Syndi- 
[CATE,  (1899)  80  L.  T.  404-Stirling,  J. 

XXXII.  VOTING. 

See  also  Sect.  XXL— Proxies. 

353.  Objection  to  Vote — Decision  of  Chair- 
man—Fraudulent Ruling.]— An  article  of 
association  provided  that  "No  objection 
shall  be  made  to  the  validity  of  any  vote 
excepting  at  the  meeting  (if  any)  to  which 
such  meeting  shall  be  adjourned  in  the 
regular  course  of  business,  and  every  vote, 
whether  given  in  person  or  by  proxy,  not 
disallowed  at  any  one  of  such  meetings, 
sliall  be  deemed  valid  for  all  purposes  what- 
soever." 

Held— that  the  meaning  of  the  article  was 
that  all  objections  to  votes  at  a  meeting 
must  actually  be  taken  and  dealt  with  at 
the  meeting,  and  the  decision  as  to  their 
validity  by  the  person  who  presides  is  to  be 
final  on  that  point.  Any  fraudulent  ruling 
woiild  be  vacated  by  a  competent  Court. 
Wall  v.  London  and  Northern  Assets  Cor- 

[PORATION,  [1899]  1  Ch.  550 ;  68  L.  J.  Ch.  248 ; 
80  L.  T.  70;  6  Manson,  312-North,  J. 

354.  "Personally  or  by  Proxy  "—Voting 
Papers  —  Power  of  Chairman  —  Articles  of 
Association.']— By  the  articles  of  association 
of  a  limited  company  votes  might  be  "  given 
either  personally  or  by  proxy,"  and  if  a 
poll  was  demanded,  it  should  be  taken  "  in 
such  manner  and  at  such  time  and  place 
as  the  chairman  of  the  meeting  directs." 
A  poll  being  demanded  at  a  meeting,  the 
chairman  directed  that  the  manner  of  tak- 
ing the  poll  should  be  by  voting  papers 
signed  by  the  members  and  delivered  at  the 
office  of  the  company. 

Held— that  voting  by  voting  papers  was  not 
authorised   by   the   regulations  of  the  com- 
pany, and  was  invalid. 
McMillan  v.  The  Le  Eoi  Mining  Co.,  Ld., 

[1906]  1  Ch.  331;  75  L.  J.  Ch.  174;  54  W.  E. 

281;    94    L.    T.    160;    22    T.    L.    E.    186;    13 
Manson,  65— Joyce,  J. 

355.  Proxies  Signing  Voting  Papers  "for 
Self  and  Proxies" — Form.'] — The  articles  of 
the  defendant  company  stipulated  that  the 
instrument  appointing  a  proxy  should  be 
deposited  at  the  office  of  the  company  not 
less  than  forty-eight  hours  before  the  time 
for  holding  the  meeting,  otherwise  the 
persons  so  named  should  not  be  entitled  to 
vote  in  respect  thereof.  There  was  no  ex- 
press provision  empowering  him  to  vote  if 
this  condition  was  complied  with,  but  that 
followed  by  necessary  implication.  Instru- 
ments of  proxy  had  been  proved  to  be  pro- 
perly executed  and  to  have  been  duly  de- 
posited in  the  company's  office  within  the 
prescribed  time.  The  plaintiff,  who  was 
entitled  to  vote  in  respect  of  them,  signed 
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the  voting  papers  "  George  Foerster,  for  self 

and  proxies." 

Held— that  this  was  a  good  vote  for  the 
plaintiff  and  also  a  good  vote  for  the  persons 
who  appointed  him  their  proxy. 
FoERSTEB    V.    Newlands    (West    Griqualand) 

[Diamond  Mines,  Ld.,  (1902)  18  T.  L.  R.  497 
— Kekewich,  J. 

356.  Shares— Forfeiture  of  Shares  on  which 
Calls  are  Payable— Sale  of  such  Shares- 
Purchaser's  Bight  of  Voting.']— The  articles 
of  association  of  a  company  provided  for  the 
forfeiture  of  shares  and  their  sale  when 
forfeited  and  that  calls  were  still  to  be  pay- 
able, and  that  no  member  should  be  entitled 
to  vote  whilst  any  call  or  other  sum  should 
be  due  and  payable. 

Held— that  the  purchaser  and  transferee 
of  forfeited  shares  on  which  calls  were  pay- 
able could  not  vote. 

Eandt  Gold  Mining  Co.,  Ld.  v.  Wainwright. 
[1901]  1  Ch.  184;  70  L.  J.  Ch.  90;  84  L.  T. 
348;  17  T.  L.  R.  29;  8  Manson,  61— 

Kekewich,   J. 

XXXIII.  WINDING-UP. 

(a)  General. 

357.  Action  against  Company— V oluntary 
Liquidation— Grounds  for  staying  Proceed- 
ings— Companies  Acts,  18G2  (25  &  26  Vict.  c. 
89),  ss.  85,  87.  138,  and  1900  (63  &  64  Vict.  c. 
48),  s.  25.]— A  plaintiff  sued  a  company  in 
voluntary  liquidation  for  money  in  respect 
of  services  rendered.  The  liquidator  denied 
liability,  but  asked  for  a  stay  of  proceedings. 

Held— that,  as  no  special  grounds  had  been 

shown,   the  question   of   liability   should   be 

determined   in   the   ordinary    Avay   and   the 

action  allowed  to  proceed. 

Currie  v.  Consolidated  Kent  Collieries  Cor- 

[poRATioN,     Ld.,     [1900]     1     K.    B.    134;    75 

L.  J.  K.  B.  199;  94  L.  T.  148;  13  Manson,  60 

-C.  A. 

358.  Action  for  Calls  before  Winding-up— 
Set-off  Pleaded  in  Defence— Liquidation  of 
Plaintiff  Company  before  Judgment  in 
Action— Summons  in  Winding-up  for 
Balance  OrcZcj-.]— Where  an  action  for  calls 
had  been  commenced  prior  to  a  voluntary 
winding-up  and  set-off  pleaded  as  a  defence, 
but  no  judgment  had  been  given, 

Held— On  a  summons  being  taken  out  in 
the  winding-up  for  a  balance  order  in  respect 
of  those  calls,  that  no  allowance  could  be 
made  by  way  of  set-off  against  the  sums  pay- 
able under  that  order. 

In  re  Hiram  Maxim  Lamp  Co.,  (1902)  51  W.  R. 

[74;   19   T.    L.    R.   26;    [1903]    1    Ch.    70;    72 

L.  J.  Ch.  18;  87  L.  T.  729;  10  Manson,  329- 

Byrne,  J. 

359.  Application  to  Substitute  Another 
Petitioner— Companies  Winding-up  Bulcs, 
1903,  r.  36.]— An  application  to  substitute 
another    petitioner    under    the    Companies 


Winding-up  Rules,  1903,  r.  36,  will  only  be 
entertained  where  the  original  petition  is 
founded  on  a  valid  subsisting  debt,  and 
where  the  petitioner  for  some  good  reason 
is  not  able  to  proceed  with  his  petition.  It 
was  refused,  therefore,  where  the  petitioner's 
debt  was  founded  on  a  judgment  which  the 
Court  of  Appeal  had  set  aside. 
Charles,  Ld.,  Re,  (1907)  51  Sol.  Jo.  101— 

[Warrington,  J. 

360.  Ceasing  to  Carry  on  Business— Struck 
off  Begister— Bight  of  Creditors.]— Under 
sect.  7  of  the  Companies  Act,  1880,  the  Re- 
gistrar of  Joint  Stock  Companies  has  power 
to  strike  the  name  of  a  registered  company 
off  the  register  when  it  is  not  carrying  on 
business  or  is  not  in  operation ;  and  the  com- 
pany whose  name  is  so  struck  off  becomes 
dissolved.  It  is,  however,  provided  that  the 
liability  (if  any)  of  every  director,  manag- 
ing of&cer  and  member  of  the  company  shall 
continue  and  may  be  enforced,  as  if  the  com- 
pany had  not  been  dissolved. 

Held— that  a  creditor  who  seeks  to  enforce 
this  liability  should  do  so  by  a  petition  to 
wind  up  the  company;  and  that  the  provi- 
sions respecting  service  of  the  petition  con- 
tained in  the  rules  of  1890  and  in  the  Act 
of  1880  have  no  application  to  such  a  case, 
but  that  special  directions  as  to  service 
should  be  obtained. 
In     re     Anglo-American     Exploration     and 

[Development  Co.,  [1898]  1  Ch.  100;  4  Man- 
son,  389— Williams,  J. 

361.  Committee  of  Inspection— Bemoval  of 
Members  of— Filling  Vacancies— Jurisdiction 
-Companies  Act,  1862  (25  &  26  Vict.  c.  89),  s. 
91— Companies  (Windinq-up)  Act,  1890  (53  & 
54  Vict.  c.  63),  ss.  6,  9,  23,  24,  Sched.  I.,  r.  6.] 
—The  meeting  of  creditors  of  a  company 
duly  summoned  under  the  Companies  (Wind- 
ing-up) Act,  1890,  resolved  upon  and 
nominated  a  committee  of  inspection, 
and  the  committee  of  contributories  re- 
commended that  application  should  be  made 
to  the  Court  to  appoint  the  persons  so 
nominated.  A  foreign  company,  not  in  a 
position  to  be,  and  not  in  fact  present  or 
represented  at  the  meeting,  complained  that, 
although  its  debt  was  larger  than  the  total 
amount  of  the  debts  of  the  other  creditors, 
it  was  not  represented  upon  the  committee 
of  inspection  as  constituted,  and  it  sought 
to  have  an  opportunity  to  be  represented  on 
the  committee. 

Held— that  under  both  sections,  sect.  23 
of  the  Companies  (Winding-up)  Act,  1890, 
and  sect.  91  of  the  Companies  Act,  1862,  there 
is  power  in  the  Court  to  direct  the  summon- 
ing of  a  general  meeting  of  the  creditors  to 
consider  whether  the  creditors  should  or 
should  not  exercise  the  power  which  they 
have  under  sect.  9  of  the  Act  of  1890,  of  re- 
moving one  or  more  members  of  the  com- 
mittee of  inspection,  and  whether  any  other 
person  or  persons  should  be  appointed  in  the 
room  of  any  of  those  ■«ho  are  removed,  and 
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that  a  general  meeting  of  the  credi- 
tors sliould  be  summoned  to  consider  those 
questions. 

Held  also— that  the  Court  probably  has 
jurisdiction,  instead  of  ordering  such  a  meet- 
ing of  creditors,  to  order  fresh  meetings  or 
further  meetings  to  be  summoned  for  the 
purposes  of  sect.  6  of  the  Act  of  1890. 
In  re  Eadford  and  Bright,  Ld.  (No.  1),  [1901] 

[1  Ch.  272;  70  L.  J.  Ch.  78;  49  W.  R.  270; 
8i  L.  T.  150;  17  T.  L.  R.  81-Wright,  J. 

362.  Committee  of  Inspection— Unrepre- 
sented Foreign  Creditors — Resummons  of 
First  Meetings— Appointment  of  Additional 
Members  on  Committee — Companies  Act, 
1862  (25  &  26  Vict.  c.  89),  s.  91— Companies 
(Winding-up)  Act,  1890  (53  &  54  Vict.  c.  63), 
ss.  6,  9.]— Under  sect.  91  of  the  Companies 
Act,  1862,  the  Court  has  an  almost  unlimited 
power  as  to  ordering  meetings  of  creditors 
or  contributories  to  be  summoned. 

A  meeting  of  creditors  had  expressed  its 
opinion  that  a  foreign  company,  creditors 
for  a  large  amount,  ought  to  be  repre- 
sented on  the  committee,  but  that  it  was 
undesirable  for  any  member  of  the  com- 
mittee to  retire.  The  Official  Receiver  made 
his  report  and  the  matter  was  again  brought 
before   the   Court. 

Held— that  the  Court  had  power,  under 
sect.  91  of  the  Act  of  1862,  to  order  that  the 
first  meetings  of  the  creditors  and  con- 
tributories should  be  resummoned  in  order 
to  see  whether  effect  should  be  given  to  the 
above  resolution;  and,  if  so,  whether  by  ap- 
pointing an  additional  member  of  the  com- 
mittee or  by  removing  one  of  the  existing 
committee,  and  appointing  another  person  in 
his  place. 
In  re  Radford  and  Bright,  Ld.  (No.  2),  [1901] 

[1  Ch.  735;  70  L.  J.  Cb.  352;  84  L.  T.  150; 

17  T.  L.  R.  200;  8  Manson,  98,  189— 

Wright,  J. 

363.  Company  Limited  by  Guarantee— Con- 
tributions—Debts— Companies  Act,  1862  (25 
&  26  Vict.  c.  89),  s.  38.]-A  member  of  a 
mutual  marine  insurance  company,  limited 
by  a  guarantee  under  the  Companies  Act, 
1862,  is  not  liable  to  be  placed  on  the  list  of 
contributories,  in  the  event  of  the  company 
being  wound  up,  for  a  larger  amount  than 
is  prescribed  by  the  company's  memorandum 
of  association.  He  may  be  a  debtor  to  the 
company  or  to  the  other  members  of  it  for 
losses,  but  though  he  may  be  sued  in  respect 
of  such  losses,  he  cannot  be  made  a  con- 
tributory in  the  winding-up  in  respect  of 
them. 

The      Lion      Mutual      Marine      Insurance 

Association  v.    Tucker   ((1883),   12   Q.   B.   D 

176;   53   L.   J.   Q.   B.   185;   32   W.   R.   546;   49 

L.  T.  764-C.  A.)  applied. 

In    re    Bangor    and    North    Wales    Mutual 

[Marine    Protection    Association,    [18991    2 

Ch.  593;  68  L.  J.  Ch.  521;  47  W.  R.  695;  80 

L.  T.  870-Wright,  J. 


364.  Company  Limited  by  Guarantee- 
Debentures  Charging  Present  and  Future 
Assets.l—A  petition  to  wind  up  a  company 
limited  by  guarantee,  not  having  a  capital 
divided  by  shares,  Avas  opposed  on  the 
ground  that  there  were  debentures  for  an 
amount  greater  than  the  assets,  and  that 
in  the  event  of  an  order  for  a  winding-up 
there  would  be  nothing  for  the  unsecured 
creditors.  The  debentures  purported  to 
create  a  charge  on  all  the  assets  present  and 
future.  The  memorandum  of  association 
bound  each  member  in  the  event  of  a  wind- 
ing-up to  contribute  a  sum  not  exceeding 
.£5  towards  debts  and  liabilities. 

Held— that  as  the  debentures  could  not 
I  create  a  valid  charge  on  the  amounts 
guaranteed  by  the  members,  there  must  be  a 
winding-up   order. 

In  re  Irish  Club  Co.,    [1906]   W.   N.   127— 
[Buckley,  J. 

365.  Compensation—Society  for  Providing 
Entertainments— Fellows  and  Life  Members 

;  with      Privilege      of     Free      Admission— No 
\  Obligation  to  Continue  the  Entertainments 
—Claim     for     Compensation     for     Loss     of 
Privilege.']— A  company  formed  for  the  pur- 
pose of  providing  entertainments  had  a  num- 
j  ber  of  life  members  and  fellows,  who  had 
1  the  right  of  free  admission  to  the  entertain- 
ments, and  some  of  whom  (at  any  rate)  had 
paid  donations,  or  compositions,  in  order  to 
acquire  such  status.    The  company  sold  its 
property   and   went   into   voluntary   liquida- 
tion;  and  thereupon  the  various  classes  of 
'  life  members  and  fellows  claimed  to  be  com- 
pensated for  the  loss  of  their  privileges. 
'      Held — that   there   was   no   implied    agree- 
ment on  the  part  of  the  company  that  its 
undertaking  should  be  continued,  and  that 
no  compensation  was  payable. 

Ex  parte  Maclure  ((1870)  L.  R.  5  Ch.  737; 
39  L.  J.  Ch.  685;  18  W.  R.  1122;  23  L.  T.  685) 
and  Hamlyn  v.  Wood  ([1891]  2  Q.  B.  488;  60 
L.  J.  Q.  B.  734;  40  W.  R.  24;  65  L,  T.  286— 
C.  A.)  applied. 

In  re  Royal  Aquarium  and  Summer  and  Winter 

[Garden  Societt,   Ld.,    (1904)  20  T.   L.  E. 

35-Buckley,  J. 

366.  Contract  to  Take  Shares— Fraudulent 
Prospectus— Rescission.']— To  enable  a  person, 
who  has  been  induced  to  take  shares  in  a 
company  by  fraudulent  misrepresentation 
in  the  prospectus,  to  escape  liability  as  a 
contributory,  he  must  have  actually  com- 
menced proceedings  to  have  his  name 
removed  before  a  petition  to  wind  up  is  pre- 
sented. The  only  exception  to  this  rule  is 
where  one  shareholder  has  commenced 
litigation  to  have  his  name  removed,  and 
there  is  an  agreement  between  the  company 
and  other  repudiating  shareholders  that  all 
cases  shall  stand  or  fall  by  the  result  of  his 
litigation;  then,  if  that  case  is  decided  in 
favour  of  the  litigant  shareholder,  the  others 
also  will  be  entitled  to  relief. 

Central  Klondyke  Gold  Mining  and  Trading 

[Co.,  Ld.,  Thomson's  Case,  (1898)  5  Manson, 

282-Wright,  J. 
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367.  Costs  of  Pending  Action— Adoption  of 
Proceedings  by  Liquidator— Liability  to  Pay 
Full  Costs.]— An  action  against  a  limited 
company  to  recover  unliquidated  damages 
for  breach  of  contract  was  pending  when  the 
company  passed  an  extraordinary  resolution 
for  voluntary  winding-up.  The  plaintiff  in 
the  action  thereupon  wrote  to  the  liquidator's 
solicitor,  and  a  copy  of  the  letter  was  sent 
to  the  liquidator,  asking  whether  the 
liquidator  was  prepared  to  admit  the  claim 
in  full  or  in  part,  or  to  dispute  it.  The 
liquidator's  solicitor  replied  that  the 
liquidator  could  not  admit  the  claim.  The 
action  proceeded,  and  the  plaintiff  recovered 
judgment  for  damages  and  costs. 

Held — that,  as  the  liquidator  had  adopted 
the  defence  in  the  action  and  elected  to  go 
on  with  it,  the  plaintiff  was  entitled  to  have 
the  costs  paid  in  full  out  of  the  company's 


In  such  a  case  the  liquidator  should  apply 
to  the  Court  to  stay  the  action,  or  to  allow 
it  to  go  on  only  on  terms  as  to  adding  costs 
to  damages. 

Bailey  and  Leethani's  Case  ((1869)  L.  E.  8 
Eq.  94;  38  L.  J.  Ch.  485- James,  V.-C.)  fol- 
lowed; In  re  Thurso  New  Gas  Co.  ((1889)  42 
Ch.  D.  486;  38  W.  E.  156;  61  L.  T.  351— Kay, 
J.)  distinguished. 
In  re  Wenborn  &  Co.,  Ld.,    (1905)  74  L.  J. 

[Ch.   283;  53  W.   E.   332;  92  L.   T.   228;   21 
T.  L,  E.  229;  12  Manson,  45— Buckley,  J. 

368.  Cross  Claims—Set-off— Damages  due 
to  Company  for  misfeasance  by  Promoters — 
Debenture  Debt  due  to  Promoters.}— T.  Co. 
&  F.  Co.,  which  promoted  it,  were  both  in 
liquidation.  T.  Co.  owed  F.  Co.  ^5,100  on  a 
debenture;  F.  Co.  had  been  held  liable  to 
pay  to  T.  Co.  <£J2,000  for  misfeasance;  and 
towards  this  debt  had  (in  pursuance  of  an 
order)  handed  over  all  its  assets  valued  at 
<£7,677,  leaving  ^4,323  still  due. 

Other  creditors  had  now  established  debts 
amounting  to  .£5,490  against  F.  Co. 

Held— that  the  proper  way  of  administer- 
ing the  assets  of  T.  Co.  was  to  add  uotionally 
the  <£4,323  to  its  assets  available  to  pay  cre- 
ditors, and,  calculating  dividends  on  such 
sum,  to  pay  to  the  F.  Co.  so  much  of  the 
dividend  (on  its  ^£5,100)  as  might  exceed  the 
<£4,323  due  from  it. 

In  be  Leeds  and  Hanley  Theatres  of  Varie- 
[ties,  Ld.,  Ex  parte  Consolidated  Explora- 
tion AND  Finance  Co.,  Ld.,  [1904]  2  Ch    45; 
73  L.  J.  Ch.  553;  52  W.  E.  506;  12  Manson, 
191— Buckley,  J. 

369.  Debenture-holder's  Petition—Security 
not  Presently  Redeemable — No  Interest  in 
Arrear— Companies  Act,  1802  (25  &  20  Vict.  c. 
89),  ss.  79,  80,  82.]— A  debenture-holder  whose 
security  is  not  presently  redeemable,  and 
the  interest  of  which  is  not  in  arrear,  can- 
not petition  for  the  winding-up  of  the  com- 
pany, as  he  is  not  yet  a  creditor. 


In  re  Australian  Joint  Stock  Bank  (W.  N 
(1897)  48)  distinguished. 

A  clause  made  the  security  of  a  debenture- 
holder  enforceable  if  the  company  commit- 
ted a  breach  of  any  covenant  therein  con- 
tained. 

Held — that  the  security  did  not  become 
enforceable  upon  a  breach  of  a  trifling  obli- 
gation, but  only  on  a  breach  of  a  covenant 
of  importance.  A  mere  allegation  that  the 
company  was  not  in  fact  carrying  on  its 
business  to  the  best  advantage  is  not  enough 
to  make  the  clause  attach. 

In  re    Melbourne    Brewery    and  Distillery, 

[1901]  1  Ch.  453;  70  L.  J.  Ch,  198;  49  W.  E, 

250;  84  L.  T.  228;  17  T.  L.  E.  173;  8  Manson, 

403— Wright,  J. 

370.  Effect  nf  Winding-up  in  Colony— 
■Joint  Stock  Companies  Arrangement  Act, 
1870  (33  &  34  Vict.  c.  104).]-The  Joint  Stock 
Companies  Arrangement  Act,  1870,  does  not 
extend  to  or  bind  the  Courts  of  the  Colonies, 
and,  therefore,  proceedings  under  that  Act 
cannot  be  pleaded  as  a  defence  to  an  action 
by  a  creditor  of  a  company  in  a  colony. 

Judgment  of  the  Court  below  affirmed. 

Ellis  V.  McHenry  (L.  E.  6  C.  P.  228)  dis- 
tinguished. 

Gihbs  V.  Society  des  Metaux  (25  Q.  B.  D. 
399)  approved  and  followed. 
New  Zealand    Loan    and    Mercantile    Agency 

[Co.   V.   Morrison,   [1898]     A.    C.    349;    67 

L.  J.  P.  C.  10 ;  77  L.  T.  603 ;  5  Manson,  171 ;  14 
T.  L.  E.  141;  46  W.  E.  239— P.  C. 

371.  Grounds  for—"  Just  and  equitable  " 
—Receiver  and  Manager  carrying  on  for  De- 
benture-holder s— No  Surplus  Assets— Com- 
panies Act,  1862  (25  &  26  Vict.  c.  89),  s.  79  (5) 
—Compania  Winding-up  Rules,  1903,  r.  186.] 
—It  is  no  longer  a  rule  of  practice  that 
a  petitioner  for  the  winding-up  of  a  com- 
pany must  allege  the  existence  of  available 
assets  from  which  there  is  a  reasonable 
probability  of  his  getting  something.  If  the 
Court  deems  it  desirable  that  a  company 
should  be  wound  up,  an  order  may  be  made, 
although  there  is  no  chance  of  the  petitioner 
getting  anything. 

A  company's  business  was  being  carried 
on  by  a  receiver  and  manager  appointed  by 
the  debenture-holders;  the  assets  were  all 
covered  by  the  debentures  and  were  insuffi- 
cient to  pay  one-fiftieth  of  the  amount : 
upon   a  creditor's   petition. 

Held — that  the  company  was  a  mere  nomi- 
nis  umbra,  and  that  it  was  desirable  that  it 
should  be  wound  up;  order  made  accord- 
ingly. 

In  be  Chic,  Ld.,  [1905]  2  Ch.  345;  74  L.  J.  Ch. 
[597;  53  W.  E.  059;  93  L.  T.  301;  12  Man- 
son,    342— Warrington,    J. 

372.  Grounds  for—"  Just  and  Equitable 
Cause"— One  Branch  of  Business  at  an  End 
—Dissentient  Minority— Companies  Act,  1862 
(25  &  26  Vict.  c.  89).  s.  79.]-A  company  was 
formed    (a)    to   purchase,    charter,    hire,   or 
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otherwise  acquire  ships,  and  to  work,  hire, 
or  employ  them;  and  (b)  to  carry  on  the 
business  cf  shipowners.  It  had  lost  its  only 
vessel,  and  its  only  asset  was  a  bank 
balance  of  .£363.  A  majority  in  number  and 
value  of  the  shareholders  petitioned  for  a 
winding-up  order,  which  was  opposed  by  a 
minority  who  wished  to  continue  the  busi- 
ness of  charterers  and  were  numerous  enough 
to  prevent  a  winding-up  resolution  being 
carried  by  the  necessary  three-fourths  ma- 
jority. 

Held— that  it  was   "just  and   equitable" 
that  the  company  should  be  wound  up. 
PiRiE  V.  Stewart,  (1905)  C  F.  847— Ct.  of  Sess. 

373.  Grounds  /or— Two  Directors— Deadlock 
—Companies  Act,  1862  (25  &  26  Vict.  c.  89), 
s.  79.]— The  only  two  directors  of  a  com- 
pany failed  to  agree  in  carrying  on  the 
business  of  the  company.  There  was  power 
under  the  articles  to  appoint  a  third  di- 
rector. A  petition  was  presented  to  wind  up 
the  company  on  the  ground  that  there  was 
an  absolute  deadlock,  owing  to  the  disagree- 
ment of  the  two  directors. 

Held— that  the  deadlock  was  only  tem- 
porary and  could  be  removed  by  appointing 
a  third  director,  and  therefore  no  winding- 
up  order  ought  to  be  made. 
Re  Farriers'  Alliance,  Ld.,  (1907)  51  Sol  Jo. 
[172— Warrington,  J. 

374.  Jurisdiction  —  Company  Incorporated 
under  Special  4cf.]— The  Court  has  juris- 
diction to  make  a  winding-up  order  on  a 
jiidgment  creditor's  petition  against  a  com- 
pany incorporated  under  a  special  Act. 

In    re     Barton-on-II  umber    and     District 

Water  Co.  ((1889)  42  Ch.  D.  585;  58  L.  J.  Ch. 

613;  38  W.  R.  8-North,  J.)  followed. 

In  re  St.  Neot's  Water  Co.,  (190G)  22  T.  L.  R. 

[478— Buckley,  J. 

Sib.  Memorandum     of     Association  —  Con- 
struction— Primary   and    Incideyital    Objects 
—Substratum  Gone—"  Just  and  Equitable  " 
—Companies  Act,  18G2  (25  &  26  Vict.  c.  89), 
s.  79,  sub-s.  5.]— The  A.  Syndicates,  Limited, 
was  incorporated  on  the  29th  May,  1897,  and 
its  objects  as  defined  by  its  memorandum  of  ^ 
association  were  (a),   (b),  and  (c)  to  acquire 
and  take  over  as  going  concerns  the  under-  ' 
takings,  assets,   and  liabilities  of  three  ex- 
isting "  Diamond   Jubilee  "   Companies ;    (d) 
to  carry  on  all  kinds  of  promotion  business; 
(e)   to  act  as  house  agents,   surveyors,   and 
builders;    (f)   to   acquire,   sell,   and   deal   in 
rooms,  &c.,  for  viewing  processions,  and  in  ' 
supply    of    refreshments,    lodgings,    &c.,    to  ' 
persons  attending  the  same. 

The  Jubilee  being  over,  and  an  admitted 
loss  having  been  incurred,  a  shareholder 
presented  a  petition  for  winding-up  the  com- 
pany, on  the  ground  that  it  was  just  and 
equitable  so  to  do,  because  the  principal 
business  which  it  was  formed  to  carry  on 


had  come  to  an  end,  and  the  directors, 
instead  of  setting  about  to  divide  and  adjust 
the  balance  of  assets,  were  contemplating 
the  carrying  on  further  business  as  being 
within  the  later  objects  of  its  memorandum. 

Held— that  notwithstanding  the  general 
terms  of  the  later  object  clauses,  they  must 
be  read  as  only  referring  to  matters  inci- 
dental to  the  primary  business  of  the  com- 
pany, and  that  as  the  directors  were  thus 
contemplating  business  not  within  the  scope 
of  the  memorandum,  the  distribution  of  the 
assets  of  the  company  ought  not  to  be  left 
to  the  company,  its  directors  and  officers, 
but  a  compulsory  winding-up  order  should 
be  made  under  sub-s.  5  of  sect.  79  of  the 
Companies  Act,  1862, 

Re    Irrigation    Company    of    France;    Ex 
parte  Fox  (L.  R.  6  Ch.  176)  distinguished. 
Re  Amalgamated  Syndicates,  Ld.,  [1897]  2  Ch. 

[600;    66   L.    J.    Ch.    783;    77    L.    T.   431;    4 
Manson,  308;  46  W.  R.  75— Williams,  J. 

376.  Mortgage  Debentures— Charge  on  Un- 
called Capital— Reserve  Capital— Companies 
Act,  1879  (42  &  43  Vict.  c.  76),  s.  5.]— A  limited 
company  was  registered  in  August,  1892, 
with  a  capital  of  ^650,000  in  5,000  shares  of 
,£10  each.  Both  the  memorandum  of  asso- 
ciation and  the  articles  authorised  the  crea- 
tion of  a  charge  on  the  uncalled  capital  of 
the  company. 

By  a  special  resolution  passed  on  the  21st 
September,  1892,  and  confirmed  on  the  12th 
October,  1892,  it  was  declared,  "  That  such 
portion  of  the  company's  capital  as  consists 
of  £5  per  share  remaining  uncalled  upon  all 
the  ordinary  shares  of  the  company  shall 
not  be  capable  of  being  called  up,  except  in 
the  event  of  and  for  the  purposes  of  the 
company  being  wound  up  ia  accordance  with 
the  provisions  of  the  Companies  Act,  1879." 

In  June,  1894,  the  company  issued  160  first 
mortgage  debentures  of  ,£100  each,  purpor- 
ting to  be  a  charge  on  all  its  property 
whatsoever  and  wheresoever,  both  present 
and  future,  including  its  uncalled  capital 
for  the  time  being. 

On  the  8th  August,  1896,  an  action  was 
commenced  on  behalf  of  all  the  debenture- 
holders,  and  a  receiver  was  appointed  on  the 
12th  August.  On  the  same  date  a  compulsory 
winding-up  order  was  made  against  the  com- 
pany. At  that  time  only  ,£5  per  share 
remained  uncalled. 

An  application  was  made  by  a  debenture- 
holder  to  have  it  declared  that  the  deben- 
tures were  a  first  charge  on  £5  per  share 
which  had  been  called  up  by  the  official 
receiver  and  liquidator  in  the  winding-up. 

Held— that  sect.  5  of  the  Companies  Act, 
1879,  was  framed  with  a  double  object,  viz., 
first,  to  preserve  for  the  general  creditors 
of  a  company  the  funds  which  the  members 
were  liable  to  pay,  but  which  the  directors 
cculd  not  call  up ;  and  secondly,  to  enable 
the  members  to  limit  the  amount  of  their 
liability  on  a  winding-up  to  pay  the  credi- 
tors more  than  the  amount  preserved  f  jf 
them. 
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Held— therefore,  that  the  uncalled  capital 
mentioned  in  the  special  resolution  passed 
under  that  section  was  to  be  preserved  intact 
for  the  purposes  of  the  winding-up. 

Re  The  Pijle  Works,  Ld.  (44  Ch.  D.  534) 
considered  and  explained. 

Newton  v.  The  Debenture-holders,  &C.,  of 
The  Anglo-Australian  Investment  Company 
((1895)  A.  C.  244)  distinguished. 

Decision  of  Wright,  J.,  affirmed. 
Ke  Mayfair  Property  Co.,   Ld.  :   Bartlett  v. 

[Mayfair  Property   Co.,   Ld.,   [1898]   2  Ch. 

28;  G7  L.  J.  Ch.  337;  78  L.  T.  ,302;  5  Manson, 
127;  14  T.  L.  R.  336;  46  W.  R.  465-C.  A. 

377.  Mortgages  —  Mortgage  of  Uncalled 
Capital~Winding-up  Ordei — Sub-mortgage 
of  Mortgage  fraudulent  against  Coniribu- 
tories — Notice  of  Winding-up,  but  no  Notice 
of  Fraud—Assignee  of  Chose  in  Action  tak- 
ing Subject  to  Equities.l—A  mortgage  of  the 
uncalled  capital  of  a  company  was  given  by 
the  directors  to  the  promoter's  wife  (whose 
name  was  used  in  the  deed  at  his  request 
and  for  his  convenience),  to  secure  d£3,400, 
alleged  to  have  been  advanced  for  the  com- 
pany. The  circumstances  under  which  this 
mortgage  was  executed  were  such  that  the 
Court  decided  that  it  was  as  to  <£1,350  (por- 
tion of  the  principal  thereby  secured) 
fraudulent  as  against  the  shareholders. 
The  promoter's  wife  obtained  an  advance  of 
<£2,750  by  executing  a  sub-mortgage  to  W., 
who  had  no  notice  of  the  fraud  affecting  the 
transaction,  though  he  was  aware  that  the 
company  had  been  ordered  to  be  wound  up 
in  hostile  proceedings. 

Held  —  (reversing  the  decision  of  the 
Master  of  the  Rolls)— that  once  the  winding- 
up  order  was  made  all  the  then  uncalled 
capital,  so  far  as  not  validly  or  otherwise 
appropriated,  became  devoted  to  the  pay- 
ment of  the  general  creditors,  and  that  W., 
claiming  under  the  sub-mortgage  with 
notice  of  the  statutory  appropriation  of  all 
the  uncalled  capital,  could  not  get  against 
the  company  a  title  higher  than  that  of  the 
mortgagee  under  whom  he  derived. 

In    re    Gwelo     (Matabeleland)    Exploration 

[and    Development   Co.,   Ld.  ;    Williamson's 

Claim,  (1901)  1  Ir.  R.  38-C.  A. 

378.  New  Company— Scheme  of  Arrange- 
ment—Promissory Notes  issued  Under- 
Postponement  of  Payment— Interest  subse- 
quent to  Winding-up.^— The  defendant  com- 
pany was  formed  in  1892  to  take  over  the 
business,  assets,  and  liabilities  of  the 
English  Bank  of  the  River  Plate,  which  was 
then  in  liquidation,  in  accordance  with  a 
scheme  which  had  been  sanctioned  by  the 
High  Court.  By  this  scheme  it  was  pro- 
vided that  the  defendant  company  should 
issue,  for  the  benefit  of  the  creditors  of  the 
old  company,  promissory  notes  for  the 
amounts  of  their  claims,  payable,  some  at 
six  months,  some  at  fifteen  months,  and 
some  at  ten  years  after  date,  the  notes  to 

15. D. — VOL.    I. 


carry  interest  at  4  per  cent.  It  was  further 
provided  that,  "  if  upon  the  winding-up  of 
the  company  the  assets  and  uncalled  capital 
thereof  shall  be  insufficient  for  payment  of 
all  creditors  in  full,  then  all  claims  for 
principal  or  interest  upon  the  promissory 
notes  issued  under  the  said  scheme,  or  any 
renewal  thereof,  shall  be  postponed  to  all 
other  claims  proved  in  the  winding-up  of 
the  said  company."  The  defendant  company 
was  now  being  wound  up,  and  it  had  not 
sufficient  assets  to  pay  all  its  creditors  in 
full,  and  the  question  arose  whether,  under 
the  terms  of  the  above  proviso,  the  pre- 
ferred creditors  were  entitled  not  only  to 
be  paid  their  debts  in  full  with  interest 
down  to  the  commencement  of  the  winding- 
up,  but  whether  they  could  also  demand 
subsequent  interest,  in  preference  to  the 
claims  of  the  holders  of  the  promissory 
notes.  The  Court  held  that  the  postponement 
I  of  the  promissory  notes  did  not  extend  to 
I  interest  subsequent  to  the  commencement  of 
the   winding-up. 

New  English  Bank  of  River  Plate,  (1898)  14 
[T.  L.  R.  526— C.  A. 

379.  Notice  of  Meeting— Requisition  of 
Shareholders—Unauthorized  Notice  conven- 
ing Meeting  to  pass  Resolution  for  Winding- 
up  Voluntarihj— Companies  Act,  18G2  (25  & 
26  Vict.  c.  89),  ss.  51,  129,  145;  Sched.  I., 
Table  A.,  el.  ^2— Companies  Act,  1900  (63  & 
64  Vict.  c.  48),  s.  13.]— A  requisition  of  share- 
holders in  a  company  was  sent  to  the  direc- 
tors asking  them  to  convene  an  extra- 
ordinary general  meeting  of  the  company  to 
pass  resolutions  for  voluntary  winding-up. 
Before  the  twenty-one  days  limited  by  sect. 
13  of  the  Companies  Act,  1900,  as  the  time 
within  which  the  directors  may  proceed 
to  call  a  meeting,  had  expired,  the  secretary 
of  the  company,  acting  on  his  own  authority, 
convened  a  meeting  at  which  two  directors, 
the  requisitionists,  and  many  shareholders 
were  present,  and  at  which  resolutions  for 
voluntary  Minding-up  were  passed  Upon  a 
petition  for  a  compulsory  winding-up. 

Held — that  before  the  period  of  twenty-one 
days  had  expired  only  the  directors  could 
call  the  meeting,  and  the  secretary  could 
not,  without  their  authority,  summon  a 
meeting;  that  the  meeting  was  improperly 
convened,  and  no  valid  resolution  for  tiie 
voluntary  winding-up  was  passed;  and  that 
the  usual  compulsory  order  for  winding-up 
should  be  made. 

In  re  Haycraft  Gold  Reduction  and  Min- 
ing Co.  ([1900]  2  Ch.  230;  69  L.  J.  Ch.  497;  83 
L.  T.  166;  16  T.  L.  R.  350-Cozeus-IIardy,  J., 
No.  486^  infra),  followed. 

In  re  State  of  Wyoming  Syndicate,   [1901]  2 

[Ch.  431;  70  L.  J.  Ch.  727;  49  W.  R.  650;  84 

L.  T.  868;  17  T.  L.  R.  G31-Wright,  .T. 

380.  Official  Receiver  Ohfaining  Informa- 
tion—Duty as  to  Passing  on  to  Outside 
Liquidator— Companies  (Winding-up)  Rulc.<), 
1903,  rr.  53,  144.]— The  Official  Receiver 
interviewed     the   officers   of    a   company     in 

18  " 
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liqiiidation  under  Rule  53,  and  thus  acquired 
information  partly  embodied  in  notes  and 
memoranda.  An  outside  liquidator  super- 
seded him,  and  claimed  to  have  such  infor- 
mation and  documents  passed  on  to  him. 

Held— that  neither  under  Eule  144  (1)  nor 
Rule  144  (3)  was  it  the  duty  of  the  Official 
Receiver  to  accede  to  his  request. 

Semhle,   upon  evidence  of  special  circum- 
stances the  Court  might  direct  the  Official 
Receiver  to  disclose  to  the  liquidator  infor- 
mation so  acquired. 
In  re  Lake  George  Mines,  Ld.,   [1904]  1  Ch 

[803;    73    L.  J.   Ch.    333;    11    Manson,    214 
-Byrne,  J. 

381.  Official  Beceiver's  Report— Further 
Report— Allegations  of  Fraud—Setting  Out 
Facts— Companies  {Winding-up)  Act,  1890  (53 
&  54  Vict.  c.  63),  s.  8,  suh-s.  2.]— In  the  wind- 
ing-up of  a  company  the  further  report  of 
the  Official  Receiver,  made  under  sect  8, 
sub-sect.  2,  of  the  Companies  (Winding-up) 
Act,  1890,  must  allege  that  fraud  has  been 
committed  by  some  specified  person  or  per- 
sons who  took  part  in  the  promotion  or 
formation  of  the  company,  and  must  set  out 
such  facts  as  the  basis  of  his  opinion  as  will 
warrant  the  judge  in  calling  upon  such  per- 
son or  persons  to  undergo  public  examina- 
tion. 

Ex  parte  Barnes  ([1896]  A.  C.  146;  65  L.  J. 
Ch.  394;  44  W.  R.  433;  74  L.  T.  153;  3  Manson, 
63)  considered  and  explained. 
In  re  Civil,  Naval,  and  Military  Outfitters, 

[Ltd.,   [1899]   1   Ch.  215;  68  L.   J.   Ch.  164; 

47  W.  R.  233;  80  L.  T.  241;  15  T.  L.  R.  114; 
6  Manson,  100— C.  A. 
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383.  Order  to  Wind  up  Obtained  by  Mis- 
take—Jurisdiction to  Rescind.2—A  winding- 
up  order  was  obtained  by  the  mistake  of  a 
solicitor's  clerk,  who,  after  arrangements 
had  been  made  to  satisfy  the  petitioners  and 
have  the  petition  withdrawn,  which  were 
duly  carried  out,  in  ignorance  instructed 
counsel  and  obtained  the  order.  On  an  ap- 
plication to  rescind  the  order. 

Held— that  the  Court  had  no  jurisdiction 
to  rescind  the  order  after  it  had  been  passed 
and  entered. 

In  re  Lyric  Syndicate 


382.  Order  to  Prosecute  Director— Grounds 
for  Giving  Such  Direction— Previous  Refusal 
of  Public  Prosecutor  to  take  Proceedings- 
Companies  Act,  1862  (25  &  26  Vict.  c.  89),  s. 
167.]— The  fact  that  the  public  prosecutor, 
on  the  advice  of  the  law  officers,  has  refused 
to  institute  proceedings  may,  or  may  not, 
be  material,  when  the  Court  is  considering 
whether  it  should  direct  the  Official  Receiver 
to  prosecute  some  director  of  a  liquidating 
company;  its  relevancy  must  depend  upon 
the  matei-ials  then  before  the  law  officers, 
and  the  nature  of  the  considerations  in- 
fluencing them. 

If  a  prima  facie  case  for  conviction  is  made 

out,  the  Court  will,  in  deciding  the  question, 

consider    mainly    whether,    if   the    creditors 

were    a    single    person,    such    person    would 

regard  it  as  his  duty  as  a  good  citizen  to 

prosecute;  no  motives  of  revenge,  or  possible 

pecuniary  gain  to  the  prosecutor  ought  to  be 

considered;  but  two  other  subsidiary  points 

may    be   looked   at,    viz.,    the   proportion   of 

creditors   for    and   against   the    prosecution, 

and  the  expense  of  the  prosecution. 

In  re  London  and  Globe  Finance  Corporation, 

[Ld.,  [1903]  1  Ch.  728;  72  L.  J.  Ch.  368;  51 

W.  R.  651;  88  L.  T.  194;  19  T.  L.  R.  314, 

375;  10  Manson,  198— Buckley,  J. 


Ld.,  (1901)  17  T.  L.  R. 
[162— Cozens-Hardy,  J. 

384.  Pending  Action— Appeal— "  Proceed- 
ing "  Against  the  Company— Companies  Act, 
1862  (25  &  26  Vict.  c.  89),  s.  87.]-The  respon- 
dents were  a  joint  stock  company  registered 
in  Ireland,  and  on  6th  March,  1899,  an  order 
was  made  by  the  Chancery  Division  of  the 
High  Court  in  Ireland  for  the  winding-up 
of  that  company  by  the  Court.  At  that  time 
an  appeal  by  the  present  respondents  from 
the  judgment  in  this  action  was  pending  in 
the  Court  of  Appeal.  By  the  judgment  of 
the  Court  of  Appeal  the  judgment  of  Philli- 
more,  J.,  was  reversed,  and  the  respondents 
objected  that  the  present  appellants  could 
not  proceed  with  their  appeal  without  the 
leave  of  the  Court  in  Ireland. 

Held— that  as  it  was  the  respondents  who 
themselves  "'  proceeded "  with  the  action 
after  the  winding-up  order  by  prosecuting 
their  appeal  in  the  Court  of  Appeal,  there 
was  no  necessity  for  the  defendants  in  the 
action  to  obtain  leave  for  any  defensive  pro- 
ceeding on  their  part. 

Hdmber  &  Co.  V.  John  Griffiths  Cycle  Cor- 
[poration,  Ld.,  (1901)  85  L.  T.  141—11.  L 

(E.) 

385.  Petition  Dismissed— Costs  of  Directors 
and  Contributories  Opposing  —  Common 
Order  for  One  Set  of  Costs— What  Costs  In- 
cluded—Not Copies  of  Evidence  Filed  by 
Petitioner  and  Company— Charges  of  Fraud 
Against  Directors.]- Proceedings  by  petition 
for  winding  up  a  company,  in  which  charges 
of  fraud  are  made  against  the  directors  are 
not  analogous,  as  regards  persons  appearing 
on  the  petition  to  an  ordinary  action  charg- 
ing the  defendants  with  fraud.  The  duty  of 
defending  the  petition,  and  of  adducing 
evidence  for  that  purpose,  is  upon  the  com- 
pany; and,  therefore,  although  the  Court 
may  hear  directors  or  contributories  in  op- 
position to  the  petition  and  to  the  charges 
therein  contained,  and  may  (and  generally 
does)  allow  them  one  set  of  costs,  such  costs 
will  not,  apart  from  special  order  to  that 
effect  made  at  the  time,  include  the  cost  of 
copying  and  perusing  evidence  filed  by  the 
petitioner  or  by  the  company. 

Semblc,  if  the  directors  appear  by  the  com- 
pany's solicitors,  they  will  not  be  allowed  to 
share  in  the  set  of  costs  allowed  to  con- 
tributories. 
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In  re  Ibo  Investment  Teust,  Ld.,  [1904]  1  Ch. 

[26;  73  L.  J.  Ch.  71;  90  L.  T.  373;  11  Manson, 

105-Byrne,  J. 

386.  Preferetitial  Paymcnis  —  Dchenture- 
holders'  Action— Receiver  in  Possession- 
Poor  and  District  Rates— Water  Rate—Ap- 
portiomnent  —  Preferential  Payments  in 
Bankruptcy  Act,  1888  (51  &  52  Vict.  c.  62), 
s.  1,  sub-s.  1  (a) — Preferential  Payments  in 
Bankruptcy  Amendment  Act,  1897  (60  &  61 
Vict.  c.  19),  ss.  2,  3.]— Where  a  receiver,  ap- 
pointed in  a  debenture-holders'  action 
against  a  company  in  possession,  had  paid 
poor  and  district  rates  due  at  the  date  of 
the  commencement  of  the  winding-up  of  the 
company,  and  a  rate  for  water  supplied  by 
meter  partly  before  and  partly  after  the 
commencement  of  the  winding-\;p  :  — 

Held— that  the  poor  rate  was  a  prefer- 
ential debt  under  the  Preferential  Payments 
in  Bankruptcy  Act,  1888,  s.  1,  sub-s.  1  (a), 
and  ought  to  be  repaid  as  a  preferential  pay- 
ment as  against  the  debenture-holders,  and 
there  should  be  no  apportionment  and  the 
liquidators  must  pay  the  whole  of  the  poor 
rate;  that  the  district  rate  was  in  the  same 
position;  and  that  the  water  rate  for  water 
supplied  after  the  commencement  of  the 
winding-i;p  could  not  be  claimed  as  a  prefer- 
ential payment,  and  only  an  apportioned 
part  of  the  water  rate  was  payable  by  the 
liquidators,  viz.,  what  was  due  at  the  date 
of  the  commencement  of  the  winding-up. 

In  re  Mannesmann  Tube  Co.,  Ld.,  Von  Siemens 

[v.  Mannesmann  Tube  Co.,  Ld.,  [1901]  2  Ch. 

93;  70  L.  J.  Ch.  565;  65  J.  P.  377;  84  L.  T. 

579;  8  Manson,  300— Kekewich,  J. 

387.  Preferential  Payments  —  Managing 
Director  of  a  Company — "  Clerk  or  Servant  " 
—Preferential  Payments  in  Bankruptcy  Act, 
1888  (51  &  52  Vict.  c.  G2),  s.  1,  sub-s.  1  (b)— 
Preferential  Payments  in  Bankruptcy 
Amendment  Act,  1897  (60  &  61  Vict.  c.  19), 
s.  3.]— The  managing  director  of  a  company 
is  not  entitled  by  virtue  of  the  Preferential 
Payments  in  Bankruptcy  Act,  1888,  and  the 
Preferential  Paj'ments  in  Bankruptcy 
Amendment  Act,  1897,  to  receive  a  sum  of 
iioO  in  priority  to  debenture-holders.  He 
is  not  a  "  clerk  "  or  "  servant "  of  the  com- 
pany within  the  meaning  of  the  first-named 
Act,  sect.  1,  sub-sect.  1  (b). 

In  re  Newspaper  Proprietary  Syndicate,  Ld.  ; 
[HopKiNSON  V.  Newspaper  Proprietary  Syn- 
dicate, Ld.,  [1900]  2  Ch.  319;  69  L.  J.  Ch. 
578;    83    L.    T.    341;    16    T.     L.     K.    452- 
Cozens-Hardy,  J. 

388.  Preferential  Payment  Wages— Wages 
Varying  in  Amount — Commission— Prefer- 
ential Payments  in  Bankruptci/  Act,  1888 
(51  &  52  Vict.  c.  62),  s.  1  (1)  (6).]— Wages 
varying  in  amount,  and  paid  by  way  of 
commission  on  the  tonnage  of  ships  turned 
out  from  a  shipbuilding  act  are  "wages" 
within  the  moaning  of  the  Preferential  Pay- 


ments in  Bankruptcy  Act,  1888,  s.  1  (1)  (b), 
and  are  entitled  to  preferential  treatment. 
In  re  Earle's  Shipbuilding   and  Engineering 
[Co..   [1901]   W.   N.   78-Joyce,  J. 

389.  Pi-eferential  Payments  —  Workmen's 
Wages — Retrospective  Effect  of  Act  of  Parlia- 
ment—Preferential Payments  in  Bankruptcy 
Amendment  Act,  1897  (60  &  61  Vict.  c.  19).]— 
The  W.  Typewriter,  Limited,  had  gone  into 
liquidation,  and  the  debenture  holders  had 
commenced  an  action  against  it,  before  the 
date  of  the  passing  of  the  Preferential  Pay- 
ments in  Bankruptcy  Amendment  Act,  1897. 
This  Act  gives  priority  in  respect  of  work- 
men's wages  and  certain  other  debts  over 
the  claims  of  debenture  and  debenture  stock 
holders  under  any  floating  charge  created  by 
a  company. 

The  qiiestion  now  arose  whether  it  was 
retrospective. 

Held— that  the  Act  being  silent  as  to  the 
date  of  its  coming  into  force,  the  general 
rule  applied  and  the  Act  was  not  retro- 
spective. 

Waverley  Typewriter,  Ld.,  re;  D'Esterre  r. 
[Waverley  Typewriter,  [1898]  1  Ch.  699;  67 
L.  J.  Ch.  360 ;  78  L.  T.  593 ;  5  Manson,  269 ; 
14  T.  L.  R.  354;  46  W.  R.  685— Wright,  J. 

390.  Priorities—Secured  and  Unsecured 
Creditors— Judgment  Creditors— Bankruptcy 
Rule— Judicature  Act,  1877  (40  &  41  Vict, 
c.  57),  s.  28  (1).] — In  the  compulsory  winding- 
up  of  an  insolvent  company  in  the  Court  of 
Chancery  under  the  Companies  Acts,  18C2 
and  1867,  the  effect  of  sect.  28  of  the  Judica- 
ture Act,  1877,  is  that  the  rules  of  bank- 
ruptcy as  to  secured  and  unsecured  creditors 
prevail,  therefore  judgment  creditors,  who 
have  taken  no  active  steps  to  enforce  their 
securities,  have  no  priority  over  ordinary 
creditors. 

Re  Whitaker  ([1901]  1  Ch.  9;  70  L.  J.  Ch. 

6;  49   W.    E.    106;  83   L.    T.   449-0.    A.    (Sec 

Executors,   136))   followed. 

In   re   Leinster   Contract   Corporation,    Ld., 

[[1903]    1    Ir.    R.    517-M.    R. 

391.  Restraining  Proceedings— Proceedings 
in  Foreign  Court— Companies  Act,  1862  (25  & 
26  Vict.  c.  89),  ss.  85,  87.]— The  Court  has 
power  when  a  company  is  being  wound  up 
to  restrain  creditors  from  taking  proceed- 
ings against  the  company's  vessels  in  a 
foreign  court. 

Re  Jenkins  &  Co.,  Ld.,  (1907)  51  Sol.  Jo.  715— 
[Pick ford,  J. 

392.  Scheme  of  Arrangement  with  Credi- 
tors and  Contributories—One  Class  of  Con- 
tributories  having  no  Interest  in  Assets- 
Power  of  Court  to  Sanction  Scheme  notwith- 
standing Dissent  of  such  Class— Joint  Stock 
Companies  Arrangement  Act,  1870  (33  &  34 
Vict.  c.  104),  s.  2— Companies  Act,  1900  (63  &  C4 
Vict.  c.  48),  s.  24.]— The  joint  effect  of  sect. 
24  of  the  Companies  Act,  1900.  and  sect.  2  of 
the  Joint  Stock  Companies  Arrangement 
Act,  1870,  is  that,  if  the  Court  sees  that  some 

is_:.> 


551 


COMPANIES. 


552 


Winding-up  —  Continued. 

class  of  contributories  has  no  interest  in  tte 
company's  assets,  it  can  sanction  a  scheme 
of  arrangement  approved  by  the  creditors 
and  the  other  class  (or  classes)  of  contribu- 
tories, notwithstanding  the  dissent  of  the 
first-named  class.  As  a  matter  of  grace, 
such  class  may  be  given  some  benefit  under 
the  scheme;  but,  nevertheless,  the  scheme 
must  be  treated  as  one  made  between  the 
company  and  the  creditors,  and  betAveen 
the  company  and  the  assenting  classes  of  con- 
tributories. 
In  re  Tea  Corporation-,  Ld.;  Sorsbie  v.  The 

[Corporation,  [1904]  1  Ch.  12;  73  L.  J.  Ch. 

57;  52  W.  R.  177;  89  L.  T.  516;  20  T.  L.  R. 
57;  11  Manson,  34— C.  A. 


393.  Servants— Gratuities  fo— Ultra 
—Metropolis  Water  Act,  1902  (2  Edw.  7,  c. 
41),  s.  47,  Sch.  ZF.]— A  scheme  prepared  by 
a  London  ^Vater  Company  under  Sched.  4 
of  the  Metropolis  Water  Act,  1902,  for  the 
application  and  distribution  of  the  purchase- 
moneys  payable  upon  the  acquisition  of  the 
undertaking  by  the  Metropolitan  Water 
Board,  contained  a  proposal  to  pay  out  of 
such  moneys  certain  gratuities  to  servants 
who  had  been  for  a  long  period  in  the  com- 
pany's service.  In  an  action  by  a  stock- 
holder. 

Held— that  the  company  had  no  power  to 
pay  such  gratuities  out  of  the  purchase- 
money. 

Hutton  V.  West  Cork  Rij.  Co.  ((1883)  23  Ch. 
654;  52  L.  J.  Ch.  689;  31  W.  R.  827;  49  L.  T. 
420— C.   A.)   followed. 

Warren  v.  Lambeth  Waterworks  Co.,   (1905) 
21  T.  L.  R.  685- Warrington,  J. 

394.  Servants— Eesolution  for  Voluntary 
Liquidation — Whether  Operating  as  Dismis- 
sal of  Servants  of  Company — Companies  Act, 
1862  (25  &  26  Vict.  c.  89),  s.  131.]— The  defen- 
dant agreed  to  serve  a  banking  company, 
which  was  registered  under  the  Companies 
Act,  1862,  as  manager  of  a  branch,  and  he 
agreed  that  he  would  not  within  a  year  of 
the  termination  of  the  agreement,  "either 
by  notice  or  as  thereinafter  provided,"  enter 
into  the  service  of  or  in  any  way  act  for  any 
bank  carrying  on  business  within  a  radius  of 
five  miles  of  any  branch  of  the  bank  to 
which  he  might  be  appointed  manager.  The 
banking  company  were  empowered  to  put 
an  end  to  the  agreement  in  the  event  of  the 
defendant  being  guilty  of  misconduct.  The 
banking  company  afterwards  passed  resolu- 
tions for  voluntary  winding-up,  and  liquida- 
tors were  appointed  for  the  purpose  of  sell- 
ing their  business  and  goodwill  to  another 
banking  company.  The  defendant  left  the 
company's  branch  bank  and  entered  the  ser-  i 
vice  of  another  bank  at  the  same  place.  The 
company  thereupon  gave  him  a  month's 
notice  to  terminate  the  agreement,  and 
brought  an  action  to  restrain  him  from 
entering  the  service  of  the  other  bank  in 
breach  of  the  agreement.  1 


Held— that  the  voluntary  winding-up  did 
not  operate  as  a  dismissal  of  the  company's 
servants,  and  that,  therefore,  the  company 
were  entitled  to  the  injunction  claimed. 

Shirreft's  Case  ((1873)  L.  R.  14  Eq.  417;  42 
L.  J.  Ch.  5;  20  W.  R.  966)  distinguished. 
Midland  Counties  District  Bank,  Ld.  v.  Att- 

[wooD,  [1905]  1  Ch.  357;  74  L.  J.  K.  B.  286; 

92  L.  T.  360;  21  T.  L.  R.  175;  l2  Manson,  20 
— Warrington,  J. 

395.  Special  Resolution— V oting— Declara- 
tion of  Chairman—"  Conclusive  Evidence  "— 
Erroneous  Declaration— Companies  Act,  1862 
(25  &  26  Vict.  c.  89),  s.  51.]— At  a  meeting 
of  shareholders  called  to  pass  a  resolution 
for  voluntary  winding-up  the  chairman  on 
a  show  of  hands  said,  "Those  in  favour,  six; 
those  against,  twenty-three;  but  there  are 
two  hundred  voting  by  proxy,  and  I  declare 
the  resolution  carried  as  required  by  Act 
of  Parliament."  The  proxies  could  not  be 
regarded,  as  no  poll  was  taken  or  demanded. 

Held— that  it  was  shown  on  the  face  of  the 
declaration  of  the  chairman  that  the  resolu- 
tion had  not  been  passed  by  the  majority 
of  not  less  than  three-fourths  required  by 
sect.  51  of  the  Companies  Act,  1862,  and  that 
being  so,  there  was  no  voluntary  winding-up 
in  existence. 

In  re  Hadleigh  Castle  Gold  Mines,  Ld. 
([1900]  2  Ch.  419;  69  L.  J.  Ch.  631;  83  L.  T. 
400;  16  T.  L.  R.  4G8-Cozens-Hardy,  J.,  No. 
176,  supra);  and  Arnot  v.  United  African 
Lands,  Ld.  ([1901]  1  Ch.  518;  70  L.  J.  Ch.  306; 
49  W.  R.  322;  84  L.  T.  309;  17  T.  L.  R.  248; 
8  Manson,  179— C.  A.,  No.  177,  supra)  dis- 
tinguished. 

In  re  Caratal  (New)  Mines,  Ld.,  [1902]  2  Ch. 

[498;   71   L.   J.   Ch.  883;   50   W.    R.   572;  87 

L.  T.  437;  18  T.  L.  R.  640;  9  Manson,  414— 

Buckley,  J. 

396.  Trust  Fund-Balance  Unclaimed  by 
B njidholders. 1— The  balance  of  a  fund  set 
apart  for  the  payment  of  bondholders  in 
a  company  in  liquidation,  the  bonds  not  be- 
coming payable  until  1950,  not  having  been 
claimed  for  over  ten  years  in  answer  to 
advertisements,  the  Court  refused  to  make 
an  order  that  the  unclaimed  balance  should 
be  handed  over  to  the  liquidator  on  behalf  of 
the  shareholders. 

Elkins  v.  Capital  Guarantee  Society,  (1900)  16 
[T.  L.  R.  423-C.  A. 

(b)  Assets. 

397.  Sale  of  Assets — Accidental  Omission  to 
Transfer  a  Mortgage  Security  to  Purchaser 
—Company  Finally  Dissolved— Order  Vesting 
Mortgage  in  Purchaser — Power  to  Court  to 
Make— Companies  Act,  1862  (25  &  26  Vict.  c. 
89),  s.  Ui— Trustee  Act,  1893  (56  &  57  Vict.  c. 
53),  ss.  26  (ii.)  (c),  35  (1),  36.]-A  company 
went  into  voluntary  liquidation  in  order  to 
sell  all  its  property,  and  was  automatically 
dissolved  by  the  operation  of  sect.  143  of  the 
Companies  Act,  1862.  By  inadvertence  a 
certain  mortgage  of  leaseholds  was  never 
legally  conveyed  to  the  purchaser.    Upon  an 
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application  by  the  ijui'chaser,  supported  by 

the  mortgagor. 

Held— that  the  Court  could,  and  would, 
make  an  order  vesting  in  the  purchaser  the 
right  to  sue  for  and  recover  the  mortgage 
debt,  and  the  premises  comprised  in  the 
mortgage  for  such  estate  and  interest  as  was 
vested  i^  the  company  at  the  date  of  its  dis- 
solution. 
In  re  General  Accident  Assurance   Corpora- 

[tign,  Ld.,  [1904]  1  Ch.  147;  73  L.  J.  Ch.  84; 
52  W.  R.  332;  89  L.  T.  699-Farwell,  J. 

398.  Sale  of  Assets— Agreement  for  Sale  by 
Liquidator  of  Letters-patent— No  Assign- 
ment —  Dissolution  of  Company  —  Bona 
vacantia— Trustee  Act,  1893  (56  &  57  Vict.  c. 
53),  ss.  25,  35,  3G.].— A  company  was  inadver- 
tently dissolved  without  executing  any 
formal  assignment  of  letters-patent  which 
the  liquidator  had  sold  to  a  purchaser. 

Held— that  the  Court  had  no  jurisdiction 
to  make  a  vesting  order  under  the  Trustee 
Act,  1893,  the  patent  having  passed  to  the 
Crown  as  bona  vacantia. 

In  re  General  Accident  Assurance  Corpora- 
tion Ld.   (supra)  not  followed. 

Upon  the  advice  of  the  Board  of  Trade  the 
Comptroller  consented  to  enter  in  the 
Eegister  the  name  of  the  purchaser  as  owner 
of  the  patent. 

In  re  Taylor's  Agreement  Trusts,  [1904]  2  Ch. 

[737;   73  L.   .1.   Ch.   557;   52   W.   E.   602;   21 

E.  P.  C.  722-Buckley,  J. 

399.  Sale  of  Assets— Omission  to  Assign 
Leaseholds — Dissolution  of  Company— Ap- 
pointment of  Trustee— Vesting  Ordei — 
Trustee  Act,  1893  (56  &  57  Vict.  c.  53),  ss.  25, 
26.]— A  company  in  voluntary  liquidation 
transferred  its  assets  to  a  new  company.  By 
an  omission  no  transfer  of  certain  leaseholds 
was  executed  before  the  old  company  became 
automatically  dissolved.  The  new  company 
had  paid  the  purchase-money  and  was  in 
possession. 

Held— that  the  Court  would  appoint  a  per- 
son to  be  trustee  of  the  leaseholds  on  behalf 
of  the  new  company,  and  make  a  vesting 
order. 

In  re  Farnborough  ((1880)  Malins,  V.-C, 
reported  at  [1906]  1  Ch.  361,  n.)  followed. 

In  re  Taylor's  Trusts  ([1904]  2  Ch.  737;  73 
L.  J.  Ch.  557;  52  W.  E.  602;  21  E.  P.  C.  722— 
Buckley,  J.,  supra),  distinguished. 
In  re  No.  9,  Bomore  Eoad,  [1906]  1  Ch.  359; 

[75  L.  J.  Ch.  157;  54  W.  E.  312;  94  L.  T. 
403;  13  Manson,  67— Warrington,  J. 

'kW.  "  Surplus  Assets  "—Calling  Up  Un- 
paid Capital— Distribution— Rights  of  Share- 
holders inter  so— Contract.]- The  A.-C.  Cor- 
poration of  W.  A.,  Limited,  was  registered 
with  a  capital  of  500,000  shares  of  £1  each. 
100,000  shares  were  issued  with  5s.  per  share 
paid  up,  and  25,000  further  bhares  were 
issued  and  fully  paid  up. 


The  company  having  gone  into  liquidation, 
I  there  was  not  enough  surplus    (after  provi- 
ding for  debts  and  expenses)  in  the  handa 
of    the    liquidator    to    return   in   full   the 
capital  paid  up. 

The  articles  of  association  of  the  com- 
pany provided  that,  if  upon  the  winding-up 
of  the  company  the  surplus  assets  should 
be  insufficient  to  repay  the  whole  of  the 
paid-up  capital,  such  surplus  assets  should 
be  distributed,  so  that  as  nearly  as  might 
be  the  losses  should  be  borne  by  the  mem- 
bers in  proportion  to  the  capital  paid,  or 
which  ought  to  have  been  paid,  on  the 
shares  held  by  them  respectively  at  the  com- 
mencement of  the  winding-up,  other  than 
amounts  paid  in  advance  of  calls. 

Upon  an  application  by  the  liquidator  for 
the  direction  of  the  Court  as  to  the  distribu- 
tion of  the  surplus  assets  of  the  company  : 

Held — that,  in  the  circumstances  of  this 
case,  there  was  no  room  for  the  application 
of  the  rule  in  Ex  parte  Maude  (23  L.  T.  Eep. 
749;  L.  Eep.  6  Ch.  App.  51)  and  Birch  v. 
Cropper  (61  L.  T.  Eep.  621 ;  14  App.  Cas.  525) ; 
and  that  the  liquidator  must  make  a  call 
(either  actual  or  in  account)  of  the  unpaid 
capital,  in  order  to  equalise  the  capital  ac- 
count; and,  after  doing  so,  divide  the  assets 
in  hand  equally  between  the  125,000  shares; 
the  ultimate  loss  of  each  shareholder  being 
the  difference  between  the  equalised  amount 
paid  up  on  each  share  and  the  dividend  so 
paid. 
Re   Anglo-Continental   Corporation   of   Wes- 

[tern  Australia,   Ld.,   [1898]  1  Ch.  327;  67 

L.  J.  Ch.  179;  78  L.  T.  157;  5  Manson,  184; 

14  T.  L.  E.  218;  46  W.  E.  413-Wright,  J. 

401.  Surplus  Assets— Distribution— Agree- 
ment to  Distribute  Inconsistent  with  Articles 
of  Assoeiation.l—In  the  winding-up  of  a  com- 
pany the  Court  may  order  a  distribution  of 
the  assets  to  be  made  in  a  manner  not 
authorised  by  its  articles  of  association, 
where  there  has  been  an  agreement  to  that 
effect,  approved  by  resolution  at  a  meeting 
of  which  notice  had  been  duly  given. 
Re  Beeston  Pneumatic  Tyre  Co.,  Ld.,  (1898) 
14  T.  L.  E.  338— Wright.  J. 

4:02.  "  Surplus  Assets  "— Fully -paid  and 
Partly-paid  Shareholders  —  Equalisation  — 
Company  with  Unlimited  Liability.']— The 
D.  Gas  Light  Company  was  originally  formed 
by  a  deed  of  settlement  in  1835,  was  subse- 
quently registered  under  7  &  8  Vict.  c.  110, 
and  was  incorporated  under  the  Companies 
Act,  1862,  as  an  unlimited  company. 

By  clause  1  of  the  deed  of  settlement  it 
was  provided  that  the  sums  set  opposite  to 
the  names  of  the  parties  thereto  should  form 
the  capital  or  joint  stock  of  the  company, 
and  tliat  the  aggregate  amount  thereof 
should  be  JCl,800,  subject  to  increase;  by 
clause  19,  that  if  the  gains  and  profits  of 
the  undertaking  should  at  any  time  be 
insufficient  to  discharge  any  losses,  these 
should  be  made  good  liy  the  proprietors  in 
proportion      to      their      respective      shares; 
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by  clause  20,  that  profits  should  be  divided 
among  the  proprietors  according  to  the 
amount  of  their  respective  shares;  and  by 
clause  32,  that  upon  a  winding-up  the  clear 
residue,  after  payment  of  debts  and  ex- 
penses, should  he  divided  among  the  several 
proprietors  in  proportion  to  their  respective 
shares. 

In  January,  1893,  the  capital  of  the  com- 
pany consisted  of  <£C,000  in  600  fully-paid 
^10  shares.  Later  on  in  1893,  000  additional 
,£10  shares  were  created  on  which  only 
=£0  10s.  had  been  paid  up. 

One  of  the  deeds  of  covenant  creating  a 
portion  of  the  fully-paid  shares,  and  the 
deed  of  covenant  creating  the  partly-paid 
shares,  recited  resolutions  of  the  company  to 
the  effect  that  these  shares  were  to  be 
entitled  to  the  same  dividends  and  subject 
to  the  same  liabilities  as  the  original  shares, 
but  witnessed  that  they  were  to  be  subject 
to  the  provisions  and  stipulations  of  the 
original  deed  of  settlement. 

In  1897  the  undertaking  of  the  company 
was  sold,  and  it  was  now  being  wound  up 
roluntarily.  Upon  a  summons  by  the  liqui- 
dator to  ascertain  on  what  principle  a  siar- 
plus  of  some  ii21,000  should  be  distributed 
as  between  the  holders  of  the  fully  and 
partly  paid  shares. 

Held— distinguishing  the  decision  in  Somes 
V.  Currie  (1  K.  &  J.  603)  and  Sheppard  v. 
The  Scinde,  Piinjaub,  and  Delhi  Ry.  Co. 
(57  L.  T.  Rep.  585),  that,  after  equalisation 
of  the  capital  account  by  a  return  of  all 
the  capital  paid  up,  the  surplus  remaining 
must  be  divided  according  to  the  terms  of 
clause  32  of  the  deed  of  settlement  between 
the  several  proprietors  for  the  time  being 
in  proportion  to  the  nominal  amounts  of 
their  shares. 
Ee  Driffield  Gas  Light  Co.,  [1898]  1  Ch.  451; 

[67  L.  J.  Ch.  247;  78  L    T.  102;  5  Manson, 

253;   14  T.   L.   R.   259;   46   W.   E.   411- 

Wright,  J. 

403.  Surplus  Assets  —  Fully-paid  and 
Partly-paid  Shares— Disti-ibution.]— One  of 
the  articles  of  association  of  a  company  con- 
tained the  following  clause :  "  If  upon  the 
winding-up  of  the  company  the  surplus 
assets  shall  be  more  than  sufficient  to  repay 
the  whole  of  the  paid-up  capital,  the  excess 
shall  be  distributed  among  the  members  in 
proportion  to  the  capital  paid,  or  which 
ought  to  have  been  paid,  on  the  shares." 

The  capital  of  the  company  consisted  of 
60,000  shares  of  £1  each,  of  which  26,000  were 
vendors'  shares  issued  as  fully  paid,  besides 
which  30,357  other  shares  had  been  issued  on 
which  10s.  only  had  been  paid  up.  On  the 
voluntary  winding-up  of  the  company  there 
remained  a  large  sum  for  distribution 
among  the  shareholders  after  paying  all 
debts  and  the  expenses  of  liquidation. 

Held— that  the  distribution  must  be  in  ac- 
cordance with  the  agreement  shown  in  the 
articles,  viz.,  the  balance,  after  repaying  the 


paid-up  capital,  must  be  distributed  in  pro- 
portion to  the  paid-up  capital. 
In  re  Mutoscope  and  Biograph  Syndicate,  Ld., 

[1899]  1  Ch.  896;  68  L.  J.  Ch.  417;  47  W.  E. 

520 ;  81  L.  T.  22 ;  6  Manson,  298— Wright,  J. 

404.  Surplus  Assets  —  Preferred  and 
Deferred  Shareholders— Sale  to  Another  Com- 
pany—Legal Rights— Power  of  Majority.']— 
Company  A.,  whose  capital  was  divided  into 
preference  shares  and  ordinary  shares,  with 
articles  of  association  which  were  silent  as 
to  how  the  surplus  assets  were  to  be  divided 
between  the  two  classes  of  shareholders  in 
the  event  of  winding-up,  purported  to  sell 
its  undertaking  and  assets  to  company  B., 
for  c£310,000  stock  of  company  B.  The 
resolution  for  adopting  the  agreement  for 
sale  would  not  have  been  passed  but  for  the 
positive  representation  contained  in  com- 
pany A.'s  circular  that  the  ,£310,000  stock  of 
company  B.  was  to  be  distribiited  as  fol- 
lows :  d£210,000  to  the  preferred  shareholders, 
and  ^6100,000  to  the  deferred  shareholders.  A 
resolution  was  passed  by  company  A.  that  it 
should  be  wound  up,  and  liquidators  were  ap- 
pointed. The  liquidators  took  out  an 
originating  summons  asking  for  directions 
how,  and  in  what  proportions,  the  .£310,000 
stock  was  to  be  distributed  as  between  the 
preferred  and  deferred  shareholders  of  com- 
pany A. 

Held— that  it  was,  on  the  present  applica- 
tion, impossible  to  make  an  order  or  declara- 
tion affecting  the  shareholders  collectively, 
as  there  was  no  room  for  an  inference  that 
all  the  parties  concerned  had  agreed  upon  a 
principle  of  distribution  not  in  accordance 
with  their  legal  rights,  and  that  the 
majority  had  no  power  to  bind  the  minority 
in  that  respect.  The  liquidators  would  have 
to  give  the  resolution,  as  far  as  it  stood,  its 
legal  effect,  unless  the  resolution  itself  was 
set  aside. 

The  Court  sanctioned  some  delay  in  the 
distribution  of  the  stock,  so  as  to  give  an 
opportunity  to  the  preferred  shareholders  to 
ask  for  consents  from  individual  deferred 
shareholders  to  the  distribution  of  the  assets 
so  far  as  their  individual  interests  were  con- 
cerned, according  to  the  suggested  scheme. 
In  re  North  West  Argentine  Railway,  [1900] 

[2  Ch.  883;  49  W.  E.  134;  17  T.  L.  E.  20; 
70  L.  J.  Ch.  9;  83  L.  T.  675— Wright,  J. 

405.  Siirplus  Assets— Partly-paid  Shares- 
Bankrupt  Contributory — Proof  for  Amount 
unealled— Right  to  Share  of  Surplus  Assets."] 
—A  shareholder  in  a  limited  company  was 
adjudicated  bankrupt.  The  shares  were 
partly-paid,  and  the  company  proved  in  the 
bankruptcy  for  the  amount  uncalled  upon 
the  shares,  and  received  a  dividend  in 
respect  thereof. 

The  company  subsequently  went  into  volun- 
tary liquidation,  and  after  satisfying  all  its 
liabilities  it  had  surplus  assets  available  for 
distribution  among  its  shareholders.  The 
trustee  in  bankruptcy  of  the  bankrupt 
shareholder  asked  for  a  declaration  that  his 
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sliare  should  be  treated  as  fully-paid  for  the 
purpose  of  any  distribution  of  assets. 

Held— that  the  bankrupt's  shares  could  not 
be  regarded  as  paid  beyond  the  amount  of 
calls  and  dividends  actually  received  by  the 
company  in  respect  of  them. 

Ex  parte  Hornby  ((1819)  Buck.  351)  ex- 
plained. 

Decision  of  Buckley,  J.   ([1905]  1  Ch.  597; 
71  L.  J.  Ch.  347;  53  W.  E.  455;  92  L.  T.  59G; 
21  T.  L.  R.  375;  12  Manson,  185)  affirmed. 
In  ee  West  Coast  Gold  Fields,  Ld.,  Eowe's 

[Trustee's  Claim,   [1906]   1  Ch.  1;  75  L.  J. 

Ch.    23;    51   W.    R.    116;    93   L.    T.    G09;    22 
T.  L.  R.  39— C.  A. 

(c)  Compulsory  Order. 

406.  Creditor's  Petition— Voluntary  Wind- 
ing-up—"  Prejudice"  to  Creditor— Comp- 
nanies  Act,  1862  (25  &  26  Vict.  c.  89),  s.  145.]- 
The  Court  made  a  compulsory  winding-up 
order,  there  being  already  a  voluntary  wind- 
ing-up order,  the  petitioning  creditor  not 
showing  that  he  would  be  prejudiced  by  a 
voluntary  winding-up,  but  showing  a  case  for 
inquiry. 

7/1  re  Bishop  S  Sons,  Ld.  ([1900]  2  Ch.  254; 

69  L.  J.  Ch.  513;  82  L.  T.  756;  7  Manson,  342- 

Farwell,  J.,  No.  473,  infra),  followed. 

In  eb  Heemann  Lichtenstbin  &  Co.,  Ld.,  (1907) 

[23  T.  L.  R.  424— Parker,  J. 

407.  Fully  Paid  Shareholder's  Petition  for 
Compulsory  Order— Abortive  Scheme  of 
Reconstruction.']— A.  holder  of  fully  paid 
shares  in  a  company  presented  a  petition 
asking  that  it  might  be  wound  up  by  the 
Court.  It  was  not  disputed  that  the  vendor 
to  the  company  had  not  fulfilled  his  obliga- 
tions, but  that  nevertheless  the  directors  at 
a  very  early  stage  actually  proceeded  to  pay 
him  a  very  large  sum  of  money. 

Held— that  this  and  other  matters  required 
a  searching  public  investigation  which  could 
only  be  obtained  by  means  of  a  compulsory 
winding-up  order. 

A  resolution  for  voluntary  winding-up 
which  had  been  passed  in  furtherance  of  a 
reconstruction  scheme  had  fallen  to  the 
ground. 

Held— that  the  very  foundation  of  the 
voluntary  winding-up  had  gone,  and  that 
the  usual  compulsory  winding-up  order 
should  be  made. 

In  re  Gutta  Percha  Corporation,  [1900]  2  Ch. 

[605;  69  L.  J.  Ch.  7G9;  83  L.  T.  401— 

Cozens-Hardy,   J. 

408.  Petitioning  Creditor's  Debt  Under 
dCSO- Costs.]— Where  a  compulsory  winding- 
up  order  is  made  on  the  petition  of  a 
creditor  whose  debt  is  under  <£50,  ho  may,  if 
supported  by  creditors  for  a  larger  amount, 
be  allowed  his  costs. 

In  re  Leyton  and  Walthamstow  Cycle  Co.,  Ld., 
[(1901)  50  W.  R.  93-Wright    J. 


409.  Principles  Guiding  the  Court— Cir- 
cumstances Requiring  Investigation — Advant- 
age to  Creditors-Companies  (Winding-up) 
Act,  1890  (53  &  54  Vict.  c.  63),  s.  8.]— Prima 
facie  a  creditor,  whose  debt  is  unpaid,  and 
who  satisfies  certain  conditions  precedent,  is 
entitled  to  have  a  compulsory  winding-up 
order;  there  are  exceptions,  e.g.,  where  it  is 
proved  that  no  possible  benefit  can  accrue  to 
the  creditors  from  such  an  order,  or  where 
a  large  body  of  creditors  are  opposed  to  it. 
If  the  circumstances  are  such  as  to  suggest 
that  an  investigation  under  a  compulsory 
order  will  be  likely  to  benefit  the  unsecured 
creditors,  that  alone  is  sufficient  ground  for 
making  a  compulsory  order. 

In  re  Chapel  House  Colliery  Co.  ((1883)  24 
Ch.  D.  259;  52  L.  J.  Ch.  934;  31  W.  R.  933;  49 
L.  T.  575— C.  A.)  approved. 

In  the  case  before  the  Court  there  were 
suspicious  circumstances  connected  with  the 
company,  one  person  being  vendor,  manager 
and  debenture-holder;  and,  as  it  also  ap- 
peared possible  that  certain  persons,  said  to 
have  guaranteed  the  share  issue,  might  prove 
to  be  liable  under  their  guarantee,  a  com- 
pulsory order  was  made  on  the  application 
of  three  shareholders,  one  of  whom  was  also 
a  creditor. 

Re  The  Manchester  and  Liverpool  Transport 

[Co.,  Ld.,  (1903)  19  T.  L.  R.  227— 

Byrne,  J. 

410.  Stay  of  Proceedings  —  Consent  of 
Creditors— Discretion— Companies  Act,  1862 
(25  &  26  Vict.  c.  89),  s.  89.]— The  principles 
guiding  the  Court  in  applications  to  rescind 
a  receiving  order,  or  to  annul  the  bank- 
ruptcy of  an  individual,  are  equally  applic- 
able to  a  motion  to  stay  proceedings  in  the 
winding-up  of  a  company.  The  Court  has 
a  discretion,  and  will  not  necessarily  stay 
proceedings  because  all  the  creditors  consent 
or  their  claims  are  satisfied,  but  will  in  the 
public  interest  require  full  investigation  of 
all  the  circumstances. 

The  Court  will  have  regard  to  such 
matters  as  e.g.:— 

(1.)  Arrangements  whereby  the  promoter, 
or  directors,  share  in  the  fully-paid  shares 
allotted  to  the  vendor  as  purchase-money; 

(2.)  That  the  directors  have  been  backward 
in  giving  information,  or  furnishing  a 
statement  of  the  company's  affairs,  to  the 
Official  Receiver;  or 

(3.)  That  there  are  other  matters  calling 
for  investigation  in  connection  with  the  com- 
pany's  formation   or   operations. 
Re   Telescriptor,   Ld.,    [1903]   2   Ch.   174;   72 

[L.  J.  Ch.  480;  51  W.  R.  409;  88  L.  T.  389; 

19  T.   L.   R.  271;   10  Manson,  213- 

Buckley,   J. 

411.  Voluntary  Liquidation  in  Progress— 
G rounds  for  making  Compulsory  Order — 
ll'/s/i  of  Creditors— Circumstances  requiring 
Investigation— Voluntary  Winding-up  Ecso- 
lution  a  Breach  of  Good  Faith— Compa7iics 
Act,  1862  (25  &  26  Vict.  c.  89),  ss.  91,  145.  149.] 
Whore  the  creditors  of  a  "  one-man  "  com- 


559 


COMPANIES. 


560 


"V/inAing-UTp— Continued. 

pany  had  come  to  an  agreement  with  the 
controlling  shareholder  as  to  the  terms  of  a 
composition,  and  were  in  ignorance  that  a 
valid  notice  for  considering  a  winding-up 
proposal  was  in  fact  running,  it  was  held  to 
be  a  breach  of  faith  to  repudiate  the  agree- 
ment and  at  once  pass  a  resolution  for  a 
voluntary  winding-up;  for,  if  the  creditors 
had  contemplated  such  action,  they  would 
have  themselves  petitioned  for  a  compulsory 
order. 

On  this  ground,  and  also  on  the  ground 
that  there  were  circumstances  connected 
with  the  carrying  on  of  the  company  which 
called  for  investigation,  the  Court  made  a 
compulsory  winding-up  order. 
In  ee  Tue  a.  B.  Cycle  Co.,  Ld.,  (1903)  19 
[T.  L.  E.  84-Byrne,  J. 

(d)  Contributories. 

412.  Action  for  Calls— Leave  to  Defend  and 
Counter-claim  for  Rescission — Petition  for 
Winding-up  before  Delivery  of  Defence  and 
Counter-claim.']— A.  shareholder  who,  in  an 
action  for  calls  brought  against  him  by  a 
company,  obtains  leave  to  defend  on  appli- 
cation to  enter  final  judgment  under  Ord.  14 
on  an  affidavit  which  sets  up  misrepresenta- 
tion as  a  ground  of  defence,  and  states  that 
he  intends  to  counter-claim  for  rescission, 
has  done  all  that  can  reasonably  be  expected 
in  the  way  of  commencing  legal  proceedings 
to  establish  his  right  to  repudiate  his  shares. 

He  is  not  made,  therefore,  too  late  for 
relief  owing  to  a  petition  for  the  winding- 
up  of  the  company  being  presented  before 
delivery  of  his  defence  and  counter-claim. 

In  re  Cleveland  Iron  Co.,  Ex  parte  Steven- 
son ((18G7),  16  W.  E.  95)  distinguished. 

Decision  of  Wright,  J.    ([1899]   1  Ch.  770; 
68  L.  J.  Ch.  365;  80  L.  T.  868)  reversed. 
Ix  RE  General  Eailway  Syndicate,  Whiteley's 

[Case,  [1900]  1  Ch.  365;  69  L.  J.  Ch.  250;  48 

W.  E.  440;  82  L.  T.   134;  IG  T.  L.  E.  176 
-C.  A. 

413.  Action  for  Calls  before  Winding-up— 
Proceedings  by  Originating  Summons  for 
same  Calls  after  Winding-up— Application 
to  stay  Proceedings  till  Costs  of  Previous 
Action  paid— Companies  Act,  1862  (25  &  26 
Vict.  c.  89),  s.  101. J— A  company  commenced 
an  action  for  money  due  from  the  defendant 
as  the  holder  of  shares  in  the  company. 
Before  trial  the  company  went  into  volun- 
tary liquidation  and  appointed  a  liquidator 
who  applied  to  the  defendant  for  paj'ment 
of  the  sum  sued  for,  and  after  notice  settled 
him  on  the  list  of'  contributories  in  the 
Avinding-up.  The  liquidator  then  gave 
notice  of  discontinuance  of  the  action,  and 
issued  an  originating  summons  in  the  wind- 
ing-up under  sects.  10 1  and  138  of  the  Com- 
panies Act,  1862,  for  an  order  on  the  defen- 
dant to  pay  the  said  sum.  The  defendant 
applied  that  the  proceedings  by  originating 
summons  might  be  stayed  until  his  taxed 
costs  of  the  discontinued  action  were  paid. 


Held— that  the  liquidator  was  not  bound  to 
go  on  with  the  action  commenced  by  the 
company,  and  that  he  was  doing  his  duty 
when  he  discontinued  that  action;  that  the 
liquidator's  proceedings  by  way  of  originat- 
ing summons  ought  not  to  be  stayed  unless 
he  paid  the  taxed  costs  of  the  action  brought 
by  the  company;  but  that  those  costs  ought 
to  be  allowed  to  the  applicant  out  of  moneys 
which  the  liquidator  might  recover  against 
him. 

Cook  V.  Hathway  ((1869)  L.  E.  8  Eq.  612; 
39  L.  J.  Ch.  89;  17  W.  E.  1057-Malins. 
V.-C.)  and  M'Cahe  v.  Bank  of  Ireland  '((1889) 
14  App.  Cas.  413;  59  L.  J.  P.  C.  18;  38  W.  E. 
257;  61  L.  T.  416— H.  L.  (Ir.))  distinguished. 
In  re  United  Service  Association,  [1901]  1  Ch. 

[97;  70  L.  J.  Ch.  15;  49  W.  E.  216;  84  L.  T. 
145;  8  Manson,  97— Wright  J. 

414.  Directors— Qualification  Shares— Com- 
pany not  going  to  Allotment.']— 'Each  of  two 
directors  applied  for  more  shares  than  he 
required  for  his  qualification,  and  the  com- 
pany refused  to  make  any  allotment  because 
the  company  was  not  coming  to  anything. 

Held— that  there  was  no  default,  because 
each  director  had  put  himself  in  a  position 
to  qualify;  that  after  the  expiration  of  the 
time  in  which  he  was  to  qualify,  nothing 
existed  which  lequired  the  director  to  hold 
shares  at  all;  and  that  the  directors  were 
entitled  to  have  their  names  removed  from 
the  list  of  contributories. 

Decision  of  Buckley,  J.  ((1902)  18  T.  L.  R. 
656),  affirmed. 

In   re   Youde's   Bill  Posting,   Ld.,    (1902)   18 
[T.  L.  E.  731-C.  A. 

415.  Discharge  of  Contributory  on  Pay- 
ment of  Composition — Lapse  of  Twenty  Years 
—Alleged  Concealment  of  Assets— Beduction 
of  Discharge  B ef used.]— 'Wh.eie  twenty  years 
have  elapsed  since  a  contributory  in  the 
vrinding-up  of  a  company  was  discharged 
from  further  liability,  every  intendment 
must  be  made  in  favour  of  the  discharge. 

The  appellants  were  representatives  of  two 
persons  who  were  contributories  in  the  wind- 
ing-up of  the  City  of  Glasgow  Bank  in  1878. 

In  1879  these  contributories  were  dis- 
charged of  their  liabilities  under  compro- 
mises with  the  liquidator. 

In  1882  the  respondent  company,  tinder  a 
private  Act  of  Pariiaaient,  took  over  the 
assets  and  rights  of  the  bank. 

In  1901  aud  1902  the  respondent  company 
commenced  these  actions,  asking  for  a  reduc- 
tion of  the  compromises  on  the  ground  that 
the  contributories,  when  negotiating  with 
the  liquidator,  had  concealed  or  failed  to 
disclose  their  assets. 

Held— that  no  concealment  or  untrue  state- 
ment had  been  proved  or  could  be  assumed 
after   so  long  a  time. 

Decision  of   Ct.   of  Sess.    ((1904)   6  P.   754) 
reversed. 
Watt  and  Others  v.  Assets  Co.,  Ld.  ;  Bain  and 

[Others  v.  Assets  Co.,  Ld.,  [1905]  A.  C.  317; 
74  L.  J.  P.  C.  82-H.  L.  (S.). 
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416.  Fraud— Void  Contract.]— B.,  who  had 
previously  applied  for  admission  as  a 
Fellow  of  an  old-established  society  called 
the  Auctioneers'  Institute  of  the  United 
Kingdom,  with  its  address  in  Chancery-lane, 
agreed  to  join  a  society  then  called  the  In- 
stitute of  Auctioneers  and  Valuers,  whose 
address  was  also  in  Chancery-lane,  believing 
this  to  be  the  old  Auctioneers'  Institute,  and 
being,  in  the  opinion  of  the  Court,  inten- 
tionally deceived  as  to  this  by  those  who 
were  acting  for  the  new  company. 

The  company  was  being  compulsorily 
wound-up,  and  B.'s  name  having  been  placed 
on  the  list  of  contributories,  he  now  applied 
to  have  it  removed  on  the  ground  that  his 
contract  to  become  a  member  was  void  ab 
initio. 

,  Held— that  the  principles  of  the  decision 
in  Cundy  v.  Lindsay  (L.  E.  3  App.  Cas.  459) 
applied;  and  that,  there  being  in  fact  no 
contract  at  all,  B.  was  entitled  to  the  relief 
claimed. 
Ee  International  Society  of  Auctioneers  and 

[Valuers;  Bailme's  Case   [1898]   1  Ch.  110; 

67  L.  J.  Ch.  81;   77  L.  T.  523;  4  Manson, 
393;  46  W.  E.  187— Wright,  J. 

417.  List  of  Contributories  —  Unincor- 
porated Building  Society — Person  Ceasing  to 
be  a  Member  by  not  Paying  Instalments.'] — 
The  rules  of  an  unincorporated  building 
society  provided  that  when  the  fines  due 
from  a  member  equalled  the  sum  standing 
to  his  credit,  the  amount  thereof  should  be 
forfeited  to  the  society  and  he  should  cease 
to  have  any  interest  in  the  society.  The 
rule  required  notice  to  be  sent  to  every 
member  six  months  in  arrear. 

In  the  liquidation  of  the  society  the  liqui- 
dator placed  on  the  list  of  contributories  the 
name  of  a  member  whose  fines  had  exceeded 
the  sum  standing  to  his  credit  twenty  years 
ago,  but  who  had  received  no  notice  as  to 
arrears. 

Held — that  the  member  had  ceased  to  be  a 

member  before  the  liquidation,  and  that  his 

name  was  wrongly  included  in  the  list. 

Irvine    and    Fullarton    Building   Society   v. 

[Cuthbertson,  (1906)  8  F.  1— Ct.  of  Sess. 

418.  Transfer  of  Shares  to  Escape  Liability 
— Equities  as  between  Transferor  and  Trans- 
feree—Colourable Transfer.] — Where  shortly 
before  a  company  goes  into  liquidation  a 
shareholder  transfers  his  shares  to  another 
person  so  as  to  avoid  liability  and  under 
such  circumstances  that  the  transferee  has 
a  right  to  be  relieved  in  equity  against  the 
transfer,  the  transfer  is  not  bond  fide,  but 
colourable,  and  the  Court  will  place  the 
transferor  on  the  list  of  contributories. 

Costello's  Case  ((18G0),  2  Do  G.  F.  &  J.  302) 
and  Budd's  Case  ((1861;,  3  De  G.  F.  &  J.  297) 
applied. 

In  re  Discoverers  Finance  Corporation,  Ld., 
[(1907)  24  T.  L.  E.  12— Parker,  J. 


419.  Transfer  of  Shares  to  In/anf— Laches 
of  Liquidation — Companies  Act,  1862  (25  &  26 
Vict.  c.  89),  s.  131.]— In  1893  a  company  went 
into  voluntary  liquidation.  At  that  time  S. 
was  the  registered  holder  of  fifty  partly- 
paid  shares.  In  1894  a  firm  of  brokers 
bought  them,  and  took  a  transfer  in  name 
of  their  clerk  L.,  who  was  an  infant.  The 
liquidator,  under  sect.  131  of  the  Companies 
Act,  1862,  assented  to  the  transfer,  and  L.'s 
name  was  entered  in  the  register.  A  month 
later  the  liquidator  registered  a  transfer 
from  L.  to  D.,  who  was  also  an  infant. 

In  1906,  calls  being  in  arrears,  the  liqui- 
dator sought  to  substitute  the  brokers  for 
D.  in  the  lists  of  members  and  contribu- 
tories. 

Held — that  he  could  not  do  so,  there  being 
no  contractual  relationship  between  the 
brokers  and  the  company. 

King's  Case  ((1871),  L.  E.  6  Ch.  196;  40  L.  J. 
Ch.  361;  24  L.  T.  599;  19  W.  E.  549)  applied. 

Pugh  and  Sharnian's  Case  ((1872),  L.  E. 
13  Eq.  566;  41  L.  J.  Ch.  580;  26  L.  T.  274^  and 
Richardson's  Case  ((1875),  L.  E.  19  Eq  588; 
44  L.  J.  Ch.  252;  32  L.  T.  18;  23  W.  E.  467) 
distinguished. 

Semble— since  the  liquidator  knew  in  1896, 
at  latest,  that  L.'s  transferee  was  an  infant, 
he  had  by  his  laches  lost  any  equity  against 
L. 

In  re  National  Bank  of  Wales,  Ld.  ;  Massey 

[and    Giffin's    Case,    [1907]   1    Ch.    582:  76 

L.  J.  Ch.  290;  96  L.  T.  493;  14  Manson,  66 

— Parker,  J. 

(e)  Creditors. 

Aful  see  Bankers  axd  Banking,  8,  9. 

420.  Creditor-Contributory— Eight  to  Set- 
off Debt  against  Calls— Right  to  Dividend  on 
Debt  when  Calls  in  Arrear — Bankruptcy  Act, 
1883  (46  &  47  Vict.  c.  52),  s.  dS-Companies 
Act,  1862  (25  &  26  Vict.  c.  89),  s.  101-Judica- 
ture  Act,  1875  (38  &  39  Vict.  c.  77),  s.  10.]— 
The  A.  G.  P.,  Limited,  owed  the  A.  P., 
Limited,  for  calls  made  and  in  arrear,  and 
the  A.  P.,  Limited,  owed  the  A.  G.  P., 
Limited,  for  money  lent.  Both  the  com- 
panies subsequently  went  into  liquidation. 

The  question  now  arose  whether  the  claim 
for  money  lent  could  be  set  off  against  the 
claim  for  the  amount  of  calls,  upon  a  sum- 
mons taken  out  by  the  liquidator  of  the 
A.  G.  P.,  Limited,  in  the  winding-up  of  the 
A.  P.,  Limited. 

Held  (following  the  decision  in  Gill's  case, 
12  Ch.  Div.  755)-that  sect.  10  of  the  Judica- 
ture Act,  1875,  had  not  introduced  into  the 
law  of  the  winding-up  of  comp.inics  the  bank- 
ruptcy rules  as  to  set-off,  so  as  to  allow  a 
set-off  against  liability  for  the  amount  of 
unpaid  calls  in  the  case  of  the  winding-up 
of  a  company  constituted  with  limited  lia- 
bility; and  that  the  applicant  had  no  right 
of  set-off,  btit  only  of  proof  in  (he  winding-up 
of  the  A.  P.,  Tiimitcd,  for  the  money  lent. 

Re  Duckworth  (L.  K\  2  Ch.  578)  distin- 
guished. 

A    further    question     then    arose    as    to 
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whether  the  A.  G.  P.,  Limited,  could  take 
any  dividend  upon  the  debt  owing  to  them 
by' the  A.  P.,  Limited,  until  they  had  paid 
up  all  calls  in  arrear  on  shares  held  by  them 
in  the  A.  P.,  Limited. 

Held— that  the  case  fell  within  the  express 
terms  of  the  judgment  of  Chelmsford,  L.C., 
in  Grissell's  Case  (L.  R.  1  Ch.  528),  and  that 
the  A.  G.  P.,  Limited,  could  not  take  any 
dividend  upon  the  debt  due  to  them  until 
the  calls  in  arrear  on  the  shares  were 
paid  up. 
Ee  Auriferous  Properties,  Ld.  (No.  1),  [1898] 

[1  Ch.  691;  67  L.  J.  Ch.  367;  79  L.  T.  71; 

5  Manson,  260;  11  T.  L.  R.  390-Wright,  J. 

421.  Failure  of  Consideration  —  Unpaid 
Shares  Issued  as  Fully  Paid-up— Proof 
for  Bala?icc.]— Where  a  company  contracts 
to  issue  to  a  creditor  a  certain  number 
of  fully-paid  shares  in  satisfaction  of  a 
debt  due  by  it  to  him,  and  some  of  the 
shares  are  in  fact  issued  as  unpaid,  there  is 
pro  tanto  a  failure  of  consideration,  and  the 
creditor  can,  notwithstanding  that  he  has 
become  a  member  of  the  company,  prove  in 
its  winding-up  for  such  part  of  his  debt  as 
is  represented  by  the  unpaid  shares.  In- 
terest cannot  be  claimed  upon  such  a  debt, 
except  either  by  contract  or  by  way  of 
damages  under  sect.  29  of  the  Civil  Proce- 
dure Act,  1833  (3  &  4  Will.  4,  c.  42). 

In  ee  Railway  Time  Tables  Publishing  Com- 

[pANY,  Ld.,  Ex  parte  Welton,  [1899]  1  Ch. 

108;  08  L.  J.  Ch.  50;  47  W.  R.  133;  79  L.  T. 

679;  15  T.  L.  R.  46;  5  Manson,  367— C.  A. 

422.  Proof  of  Debt— Amount— Dividends- 
Period  of  Ascertainment.]— Where  a  creditor 
proves  for  a  debt  against  a  company  which 
is  being  wound  up  under  the  Companies  Act, 
1862,  the  amount  of  the  proof,  on  which 
dividends  are  to  be  paid,  is  to  be  ascertained 
when  the  claim  is  filed,  and  without  regard 
to  payments  made  by  third  parties  after  the 
sending  in  of  the  claim  and  before  adjudi- 
cation thereon. 

In  re  Ligoniel  Spinning  Co.,  Ex  parte  Bank 
[of  Ireland,  [1900]  1  Ir.  R.  324-V.-C. 

423.  Bights  of  General  Creditors— Life  In- 
surance Company— Company  Carrying  on 
Other  Business— Fund  Set  Apart  for  Life 
Policies— Life  Assurance  Companies  Acts, 
1870  (33  &  34  Vict.  c.  61),  s.  4;  and  1872  (35 
&  36  Vict.  c.  41),  s.  1.]— A  company  was 
formed  to  acquire  the  business  and  good- 
will of  a  tea  dealer  and  to  effect  insurances 
for  life  and  to  issue  pensions.  By  the 
articles  of  association  the  directors  were  to 
set  aside  three-fourths  of  the  profits  earned 
by  the  company  in  each  week  as  a  fund  to 
meet  the  liability  of  the  company  in  respect 
of  customers'  pension  cards,  and  the  sum  so 
set  aside  was  to  be  applied  in  discharge  of 
the  company's  liability  thereunder,  and  so 
far  as  in  any  week  the  whole  amount  should 


not  be  distributed,  the  balance  was  to  be 
carried  forward  and  might  be  applied  at  the 
discretion  of  the  directors  in  making  good 
any  deficiency  in  any  future  weeks  in  respect 
of  such  pensions;  but  the  company  were 
not  to  be  liable  in  respect  of  the  pensions 
beyond  the  amount  of  the  three-fourths  of 
the  profits,  and  if  the  three-fourths  should 
be  insufficient  to  pay  the  weekly  pensions  in 
full,  the  pensions  should  abate.  The  com- 
pany issued  cards  to  their  customers,  upon 
which  the  purchases  of  tea  were  entered, 
and  each  customer  who  became  a  widow  was 
to  be  entitled  to  a  weekly  pension  provided 
that  she  had  purchased  a  certain  quantity 
of  tea  for  52  weeks  before  widowhood.  The 
company  deposited  ,£20,000  in  Court  under 
sect.  4  of  the  Life  Assurance  Companies  Act, 
1870.  The  company  having  been  ordered  to 
be  wound  up. 

Held— that  the  ^20,000  and  the  sum 
.specially  appropriated  out  of  the  profits  to 
meet  the  pensions  were  available  to  satisfy 
the  obligations  of  the  company  to  their  pen- 
sioners and  customers;  and,  further,  that 
as  between  the  pensioners  and  the  customers 
the  claims  of  the  pensioners  had  priority. 
In  re  Nelson  &  Co.,  Ld.,  (1907)  24  T.  L.  R. 
[74-C.  A. 

424.  Secured  Creditor— J udgment  Creditor 
—Garnishee  Order  nisi— Application  of 
Bankruptcy  Law— Judicature  Act,  1875  (38  & 
39  Vict.  c.  77),  s.  10— Bankruptcy  Act,  1883 
(40  &  47  Vict.  c.  52),  s.  45.]— A  judgment 
creditor  served  a  garnishee  order  nisi  on  a 
company  attaching  a  debt  due  from  the 
company  to  the  judgment  debtor,  and  before 
the  garnishee  order  was  made  absolute  the 
company  was  ordered  to  be  wound  up. 

Held — that  the  principle  of  hi  re  Stanhope 
Silkstone  Collieries  Co.  (  (1879)  11  Ch.  D.  160; 
48  L.  J.  Ch.  409;  27  W.  R.  501;  40  L.  T.  204- 
C.  A.)  survived,  notwithstanding  sect.  45  of 
the  Bankruptcy  Act,  1883,  and  that  the  con- 
tention of  the  liquidator  that  the  garnisher 
was  not  as  against  him  a  secured  creditor 
could  not  prevail. 

In   re   National   United   Investment   Corpor- 

[ation,  [1901]  1  Ch.  950;  70  L.  J.  Ch.  461;  84 

L.  T.  766;  17  T.  L.  R.  396;  8  Manson,  399— 

Wright,  J. 

(f)  Examination. 

425.  Examination  of  Ex-officer  of  Company 
—Questions  as  to  Documents  belonging  to 
Company— E vidence  required  for  purposes  of 
.iction  for  Libel  by  Company— Companies 
Act,  1862  (25  &  26  Vict.  c.  89),  s.  115.]— An  ex- 
officer  of  a  company  in  liquidation  is  bound, 
on  an  examination  under  sect.  115  of  the 
Companies  Act,  1862,  to  answer  questions  re- 
lating to  documents  which  were  alleged  to 
be  the  company's  property,  and  which  it  was 
alleged  he  had  handed  over  to  the  defendant 
in  an  action  for  libel  brought  by  the  com- 
pany, even  although  the  information  sought 
was  required  merely  for  the  purpose  of  such 
libel  action. 
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Decision  of  Wiiglit,  J.  (1902)  50  W.  R.  167; 
18  T.  L.  li.  130)  affirmed. 
In  re  Lontdon  and  Northern  Bank,  Archer's 

[Case,  50  W.  R.  2G2;  85  L.  T.  G98;  18  T.  L.  R. 

^  [206-C.  A. 

426.  Order  for  riiblic  Examination— Sum- 
mons to  Discharge  Order— Time— Companies 
{Winding-up)  Act,  1890  (53  &  54  Vict.  c.  63), 
g  8.]— A  summons  to  discharge  an  order  for 
public  examination  under  sect.  8  of  the  Com- 
panies (Winding-up)  Act,  1890,  must  be  made 
with  promptness  to  be  in  lime.  Thus,  an 
application  made  two  months  after  the  order 
was  served  is  too  late. 

Evidence  that  the  applicant  did  not  take 
part  in  the  formation  or  promotion  of  the 
company  cannot  be  admitted  in  support  of  a 
summons  to  discharge  the  order,  as  that  is 
the  very  question  which  it  is  the  object  of 
the  examination  to  ascertain. 

Decision  of  Wright,  J.  ([1899]  2  Ch.  773; 
69  L.  J.  Ch.  16;  48  W.  R.  185;  81  L.  T.  529; 
16  T.  L.  R.  8;  7  Manson,  56)  affirmed. 
In  re  National  Stores,  Ld.,  [1900]  1  Ch.  27; 
J.  Ch.  16;  81  L.  T.  529;  IG  T.  L.  R. 
59-C.   A. 


[G9  L. 


427.  Private  Examination-Costs  of  Per- 
sons Examined— Companies  Act,  1862  (25  & 
26  Vict.  c.  89),  s.  115— J udieature  Act,  1890  (53 
&  54  Vict.  c.  44),  s.  5.]— A.  a  creditor  of  a 
liquidating  company,  B.  a  contributory,  and 
also  other  contributories  obtained  an  order 
giving  leave  to  examine  W.  and  X.,  two 
officers  of  the  company,  under  sect.  115  of 
the  Companies  Act,  1862,  and  to  apply  subse- 
quently for  permission  to  issue  a  misfeas- 
ance summons. 

After  the  examination  A.  and  B.  issued  a 
misfeasance  summons  against  W.  and  X.,  but 
it  was  dismissed  with  costs,  which  were  taxed 
and  paid. 

W.  and  X.  then  applied  for  au  order  that 
A.  and  B.  should  pay  them  their  costs  of 
the  examination,  at  which  they  employed 
counsel. 

Held— that  tn  examination  under  sect.  115 
is  "a  proceeding  in  the  Supreme  Court" 
within  the  meaning  of  sect.  5  of  the  Judica- 
ture Act,  1890;  and  that,  as  W.  and  X.  were 
examined  not  as  ordinary  witnesses,  but  as 
persons  against  whom  it  was  intended  to 
launch  proceedings,  the  Court  would,  in  the 
exercise  of  its  discretion,  order  A.  and  B.  to 
pay  the  costs  incurred  by  them  in  connection 
with  their  examination. 
In   re  Appleton,   French  and  Scrafton,   Ld., 

[1905 1  1  Ch.  749 ;  74  L.  J.  Ch.  471 ;  53  W.  R. 

601;  93  L.  T.  8;  12  Manson,  335— 

Warrington,  J. 

428.  Private  Examination  — Inspection  of 
}\'itness's  Depositions— Companies  Act,  1862 
(25  &  26  Vict.  c.  89),  s.  115.]— A  witness  is  not 
now  entitled  as  of  right  to  inspect  and  take 
copies  of  the  depositions  of  his  examination 
under  sect.  115  of  the  Companies  Act,  1862, 


do  so;  and  even  if  the  Court  considers  that 
the  witness  ought  to  be  allowed  to  see  his 
depositions,  it  does  not  follow  that  such 
leave  will  be  granted  to  him  at  any  moment 
which  he  may  choose,  but  the  Court  will 
consider  the  circumstances  of  each  case. 

In  re  Merchants'  Fire  Office,  [1899]  1  Ch.  432; 
[G8  L.  J.  Ch.  211;  47  W.  R.  480;  80  L.  T. 
285;  15  T.  L.  R.  160;  G  Manson,  93— 

Wright,  J. 

429.  Private  Examination  of  Witness- 
Right  of  Presiding  Officer  to  require  Under- 
taking from  the  Solicitors  of  Witness  not  to 
Communicate  Evidence  or  Information  ob- 
tained during  the  Examination— Companies 
Act,  1862  (25  &  26  Vict.  c.  89),  s.  I15.]-An 
examination  of  a  witness  under  sect.  115  of 
the  Companies  Act,  1862,  is  a  private  examin- 
ation which  the  Court  sanctions  in  order 
that  the  liquidator  may  obtain  the  necessary 
information  to  enable  him  to  proceed  in  the 
winding-up,  and  it  is  most  undesirable  that 
the  opposing  party  in  the  litigation  contem- 
plated by  the  liquidator  should  be  allowed 
to  be  present  at  a  proceeding  which  is  essen- 
tially a  proceeding  for  the  purpose  of  in- 
forming the  officer  of  the  Court,  and  the 
Court,  what  course  ought  to  be  pursued.  It 
is  not  as  though  it  were  absolutely  and 
finally  a  sealed  book  to  which  the  opposing 
litigant  could  never  get  access,  because  the 
Companies  Winding-up  Rule  of  November, 
1895,  provides  machinery  whereby  the  Court 
can  allow  the  result  of  this  examination,  if 
in  its  discretion  it  thinks  proper,  to  be  dis- 
closed so  far  as  necessary. 

The  registrar,  or  other  the  person  conduct- 
ing the  examination  under  sect.  115,  has  the 
right  to  require  an  undertaking  from  the 
solicitor,  or  the  managing  clerk  of  the  solici- 
tor, of  an  opposing  litigant  and  of  the  wit- 
ness, as  the  condition  of  his  being  present, 
not  to  communicate  any  part  of  the  evidence. 
Of  any  information  obtained  during  the  ex- 
amination, to  any  other  person,  or  use  it 
for  any  purpose  except  for  the  examination 
of  the  particular  witness  without  the  leave 
of  the  Court. 

Decision  of  Byrne,  J.  ((1902)  50  W.  R.  386; 
18  T.  L.  R.  403),  affirmed. 

In  re  London  and  Northern  Bank,  Ld.,  Had- 
[dock's  Case,  HoyLE's  Case,  [1902]  2  Ch.  73; 
71  L.  J.  Ch.  511;  50  W.  R.  530;  86  L.  T. 
430;  18  T.  L.  R.  530;  9  Manson,  325-C.  A. 

430.  Public  Examination  of  Promoter 
—Discretion  of  Court  to  Allow  Questions  to 
be  put  to  Promoter— Companies  (Winding- 
up)  Act,  1890  (53  &  54  Vict.  c.  03),  s.  8.  sub-s. 
7.]— The  discretionary  power  of  allowing  a 
question  to  be  put  at  a  public  examination 
given  to  the  Court  by  sect.  8,  sub-sect.  7,  of 
the  Companies  (Winding-up)  Act,  1890,  is  in 
no  way  limited  by  the  other  provisions  of 
that  section,  but  is  a  discretion  that  must 
be  judicially  and  carefully  exercised  under 
all    the    circumstances    of    each    particular 
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In   ee   London   and   Globe   Finance   Co.,    Ld., 
[(1902)  50  W.  R.  253-Byrne,  J. 

(g)  Fraudulent  Preference. 

431.  Debentures  Issued  as  Collateral  Secu- 
rity to  Creditor  to  Relieve  Surety— Court 
Looks  at  the  Motive  and  Not  the  Result- 
Companies  Act,  18G2  (25  &  26  Vict.  c.  89), 
s.  IGi-Bankruptcy  Act,  1883  (4G  &  47  Vict, 
c.  52),  ss.  28,  48.]— Section  48  of  the  Bank- 
ruptcy Act,  1883,  is  made  applicable  to  com- 
panies by  sect.  164  of  the  Companies  Act, 
1862,  and  though  sect.  164  uses  the  words 
"undue  or  fraudulent  preference,"  it  does 
not  extend  the  operation  of  sect.  48.  A  trans- 
action is  not  void  under  sect.  48  if  it  is 
entered  into  to  protect  the  debtor  himself, 
or  for  the  benefit  of  some  third  person,  such 
as  a  surety. 

The  plaintiff  company  became  creditors  of 
the  defendant  company  for  a  sum  of  money, 
part  of  which  was  secured  by  an  acceptance 
of  the  defendant  company  upon  which  their 
chairman  was  liable.  At  this  date  the 
balance  at  the  defendant  company's  bank 
was  practically  nothing.  The  defendant 
company  was  known  by  the  directors  to  be, 
if  not  absolutely  insolvent,  at  least  unable 
to  pay  its  debts  as  they  became  due  from 
its  own  money.  Debentures  were  issued  to 
the  plaintiff  company  as  collateral  security 
for  its  debt,  with  the  object  of  relieving  the 
chairman  from  his  liability.  Within  three 
months  afterwards  the  defendant  company 
began  its  winding-up. 

Held— that  although  the  plaintiff  company 
would  get  the  benefit  of  the  charge,  the 
charge  was  not  a  fraudulent  preference,  as 
it  was  not  given  with  a  view  to  give  them 
a  preference,  and  that  the  Court  was  bound 
to  look  at  the  motive  and  not  at  the  result. 

In  re  Mills  ((1888)  58  L.  T.  871;  5  Morr.  55 
— C.  A.)  followed. 
In  re  The  Stenotypee,  Ld.,  Hastings  Beothees 

Iv.  The  Stenotypee,  Ld.,  [1901]  1  Ch.  250; 

70  L.  J.  Ch.  94;  84  L.  T.  149;  17  T.   L.  E. 
151;  8  Manson,  203— Cozens-Hardy,  J. 

432.  Payment  from  a  Sense  of  Moral  Duty — 
Companies  Act,  1862  (25  &  26  Vict.  c.  89), 
s.  164:— Bankruptcy  Act,  1883  (46  &  47  Vict. 
c.  52),  s.  48.]— Directors  of  a  company  fully 
aware  that  the  company  was  hopelessly  in- 
solvent paid  a  creditor  of  the  company  in 
advance  of  others,  not  from  a  sense  of  legal 
obligation,  but  from  a  sense  of  moral  obli- 
gation or  duty. 

Held— that  such  payment  was  a  fraudulent 
preference. 

In  re  Fletcher  ((1891)  9  Morrell,  8)  and  In 
re  Vingoe  and  Davies  ((1894)  1  Manson,  416) 
followed. 
In  re  Blackburn  &  Co.,  Buckley's  Case,  [1899] 

[2  Ch.  725;  68  L.  J.  Ch.  764;  48  W.  E.  186; 
81  L.  T.  520-Wright,  J. 

433.  Surety—"  Creditor  "—Contingent  Lia- 
bility—Proof—Companies Act,  1862   (25  &  26 


Vict.  c.  89),  s.  16i— Bankruptcy  Act,  1883  (46 
&  47  Vict.  c.  52),  s.  37;  s.  48,  sub-s.  l.]-The 
plaintiffs,  four  of  the  directors  of  the  Black- 
pool Motor  Car  Co.,  Ld.,  signed  a  guarantee 
to  a  bank  for  the  repayment  of  all  moneys 
not  exceeding  a  certain  sum  due  or  to 
become  due  from  the  company  to  the  bank. 
The  company  afterwards  executed  a  deed 
purporting  to  indemnify  '  the  plaintiffs 
against  all  liability  in  respect  of  the 
guarantee,  and  to  give  them  as  floating 
security  for  the  payment  of  everything  that 
might  become  due  thereunder  a  charge  on 
all  the  property  and  undertaking  of  the 
company.  At  this  date  the  account  of  the 
company  was  overdrawn,  but  the  plaintiffs 
had  not  been  called  upon  to  pay  anything 
under  the  guarantee,  though  they  subse- 
quently had  to  pay  about  d£300  to  the  bank. 

Held — that  the  deed  was  executed  with  a 
view  of  giving  the  plaintiffs  a  preference, 
and  that  at  that  time  the  company  was 
unable  to  pay  its  debts  as  they  became  due 
from  its  own  money. 

Held  also— that  the  plaintiffs  were  persons 
who  were  under  a  contingent  liability  which 
could  be  subject  of  a  proof,  and  that  they 
were  creditors  within  the  definition  of  sect. 
48  of  the  Bankruptcy  Act,  1883;  and  that 
the  deed  was  void  as  a  fraudulent  prefer- 
ence. 

In  re  Paine,  Ex  parte  Read  ([1897]  1  Q.  B. 
122;  66  L.  J.  Q.  B.  71;  45  W.  E.  190;  75  L.  T. 
316;   3  Manson,  309— Vaughan  Williams,  J.) 
followed. 
In  re  Blackpool  Motor  Car  Co.,  Ld.,  Hamil- 

[ton    v.   Blackpool    Motor    Car    Co.,   Ld., 

[1901]  1  Ch.  77;  70  L.  J.  Ch.  61;  49  W.  E. 
124;  8  Manson,  193— Buckley,  J. 

434.  Unregistered  Agreement  by  Company 
to  Give  Security  to  Director  when  Called 
for  —  Security  Given  Two  Weeks  before 
Wi7iding-up~-Companies  Acts,  1862  (25  &  26 
Vict.  c.  89),  s.  164,  and  1900  (63  &  64  Vict, 
c.  48),  s.  14.]— A  company  was  registered  in 
1904,  W.  being  chief  shareholder  and  "  per- 
manent director,"  and  his  son  one  of  the 
other  two  directors. 

In  1904  W.  guaranteed  its  bank  overdraft, 
the  company  then  being  prosperous,  up  to 
c£2,500,  and  the  company  agreed  to  give  him 
security  when  called  on  to  do  so. 

In  February,  1905,  the  guarantee  was  ex- 
tended on  the  same  terms  up  to  <£4,000. 

In  1905  the  company  had  a  heavy  loss,  and 
W.  (who  was  also  a  large  trade  creditor  of 
the  company),  for  the  first  time  asked  for 
security  on  December  8th.  On  the  15th  he 
was  given  a  debenture,  and  this  was  duly 
registered,  but  the  agreements  were  not 
registered.  On  January  1st,  1906,  the  com- 
pany went  into  liquidation. 

Held— that,  having  regard  to  all  the  facts, 
although  there  was  good  consideration  for 
the  agreements,  the  issue  of  the  debenture 
was  a  fraudulent  preference  and  invalid : 
W.  could  have  had  the  debenture  whenever 
he  wished,  and  had  not  discharged  himself 
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of  the  onus  of  proving  the  postponement  to 

have  been  bond  fide. 
Ex  parte  Kilner,  In  re   Barker   ((1879)  13 

Ch.  D.  245;  U  L.  J.  P.  264;  28  W.  R.  269;  41 

L.  T.  520-C.  A.)  applied. 

In  re  Jackson  and  Bassfoed,  Ld.,  [1906]  2  Ch. 
[467;  75  L.  J.  Ch.  697;  95  L.  T.  292;  22 
T.  L.  R.  708;  13  Manson,  306-Bucldey,  J. 

(h)  Liquidator. 

435.  Appointment— Official  Liquidator- 
Provisional  Liquidator— Permanent  Liqui- 
dator—Jurisdiction of  Court— Companies 
(Winding-up)  Act,  1890  (53  &  54  Vict.  c.  63), 
ss.  4,  Q— Companies  Act,  1862  (25  &  26  Vict, 
c.  89),  s.  92.]— The  Court,  on  making  an 
order  tipon  a  creditor's  petition  for  the  com- 
pulsory winding-up  of  a  company,  has  no 
jurisdiction  to  appoint  a  permanent  liquida- 
tor other  than  the  official  receiver  for  the 
district. 

By  sect.  4  of  the  Companies  (Winding-up) 
Act,  1890,  the  official  receiver  becomes,  by 
virtue  of  his  office,  provisional  liquidator; 
aiid,  under  sect.  6,  he  has  to  summon  a 
meeting  of  the  creditors  of  the  company, 
and,  until  they  have  been  thus  consulted  as 
to  the  appointment  of  the  liquidator,  the 
Court  has  no  power  to  appoint  a  permanent 
liquidator. 
In  re  John  Reid  &  Sons,  Ld.,  [1900]  2  Q.  B. 

[634;  69  L.  J.  Q.   B.  736;  49  W.   R.  15;  83 
L.  T.  196;  16  T.  L.  R.  444-Div.  Ct. 

436.  Liquidator  appointed  by  Invalid  Re- 
solution—Right to  Remuneration— Com- 
panies Act,  1862  (25  &  26  Vict.  c.  89),  s.  67.] 
—A  company  resolved  upon  voluntary  liqui- 
dation by  a  resolution  which  was  subse- 
quently set  aside  as  invalid,  and  appointed 
the  plaintiff  its  liquidator.  The  company 
was  then  ordered  to  be  wound  up  compul- 
sorily. 

Held— that   the    liquidator     invalidly    ap- 
pointed  was    not    entitled    to    be   paid     any- 
thing in  respect  of  services  rendered  by  him 
as  such,   either  under  sect.   67  of  the  Com- 
panies Act,  1862,  or  upon  a  quantum  meruit; 
but  that  he  was  entitled  to  reasonable  re- 
muneration,   so    far    as    any    work    done    by 
him    had    been    useful    to   the   company    for 
ordinary    business    purposes,     or    had     been 
used  by  the  official   receiver  and   liquidator 
with  full   knowledge  of  the  facts. 
In  re  Allison,  Johnson  and  Foster,  Ld.,  Ex 
[parte  Birkenshaw,   [1904]  2  K.  B.  327;  73 
L.  J.  K.  B.  763;  91  L.  T.  66;  20  T.   L.  R. 
493;  53  W.  R.  285-Div.  Ct. 

437.  Liquidator  Compromising  Claim— 
Necessary  Sanction  to  Compromise  not  Ob- 
tained—Compromise held  Binding— Com- 
panies Act,  1862  (25  &  26  Vict.  c.  89),  s.  160.] 
—A  voluntary  liquidator,  without  obtaining 
the  sanction  of  an  extraordinary  resolu- 
tion, compromised  for  JUL  a  claim  for  ^£50 
by   the   company   against   one   of   the   direc- 


tors. Two  years  later,  the  official  liqui- 
dator (the  company  having  been  ordered 
to  be  wound  up  compulsorily),  sued  and 
recovered  judgment  for  .£36,  the  balance 
of  the  alleged  debt. 

Held  (on  appeal)— that  the  compromise 
was  binding  on  the  company,  and  that  the 
defendant  was   entitled   to   judgment. 

In  re  English  and  Scottish  Marine  Insur- 
ance   Co.    ((1870)   23   L.   T.    (n.s.)   685— judg- 
ment of  James,  L.J.)  followed. 
Cycle    Makers'    Co-operative    Supply    Co.    v. 

[Sims,   [1903]  1  K.  B.  477;   72  L.  J.  K.  B. 

160;  88  L.  T.  360;  19  T.  L.  R.  153-D  iv.  Ct. 

438.  Liquidator  Selling  to  Himself— Sale 
Set  Aside— Interest  on  Rents  and  Profits.]— 
Where  the  sale  of  an  undertaking  of  a  com- 
pany effected  by  its  liquidator,  nominally  to 
another  company,  but  really  to  himself,  had 
been  set  aside  on  the  ground  of  fraud,  and 
the  re-transfer  of  the  undertaking  to  the 
original  company  had  been  ordered. 

Held— that  the  liquidator,  being  in  a  fidu- 
ciary capacity,  should  repay  the  rents  and 
profits  which  had  accrued,  but  that  he  was 
not  to  be  charged  with  interest  on  the 
same. 

Silkstone    and    Haigh    Moor    Coal    Co.     v. 

[Edey    [1900]    1   Ch.    167;    69   L.    J.  Ch.  73; 

48  W.  R.  137-Stirling,  J. 

439.  Misfeasance  —  Distributing  Assets 
without  Providing  for  Income  Tax— Com- 
panies {Winding-up)  Act,  1890  (53  &  54  Vict, 
c.  63),  s.  10.]— The  liquidator  of  a  company, 
which  was  being  wound  up  for  the  purpose 
of  the  sale  of  its  undertaking  to  a  new 
company,  distributed  the  assets  of  the  old 
company  without  providing  for  income  tax 
due  to  the  Crown. 

Held— that  he  had  been  guilty  of  misfea- 
sance   within    sect.     10    of    the    Companies 
(Winding-up)   Act,   1890,   and   must  pay   the 
amount  due  to  the  Crown. 
In  re  New  Zealand  Joint  Stock  and  General 

[Corporation,  Ld.,   (1907)  23  T.  L.  R.  238— 
Parker,  J. 

440.  Misfeasance  Summons  by  Liquidator 
— Security  for  Costs— Practice— Companies 
(Winding-up)  Act,  1890  (53  &  54  Vict.  c.  63) 
s.  10.]— Thii  Court  will  not  order  a  liqui- 
dator to  give  security  for  the  costs  of  a  mis- 
feasance summons  on  the  ground  of  his 
poverty. 

In  re  Strand  Wood  Co.,  Ld.,  [1904]  2  Ch.  1; 

[73  L.  J.  Ch.  550;  53  W.  R.  69;  90  L.  T.  800; 

11  Manson,  291— C.  A. 

441.  Official  Liquidator  Ordered  io  pay 
Costs  Personally — Right  of  Appeal.]  —  \\\ 
appeal  will  lie  against  an  order  on  an  official 
receiver  or  liquidator  to  pay  costs  person- 
ally, for  such  an  order  is  equivalent  to  a 
declaration  that  such  official  has  been  guilty 
of  misconduct. 
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In  re  Eaynes  Park  Golf  Club,  Limited,  Ex 

[parte  the  Official  Eeceiver,  [1899]  1  Q.  B. 

961 ;  68  L.  J.  Q.  B.  529;  47  W.  E.  496;  SOL.  T. 
388 ;  6  Manson,  316— Div.  Ct. 

(i)  Petition. 

442.  Affidavit  in  Support  —  Companies 
Winding-up  Rules,  1890,  rr.  36,  177  (1).]— 
The  statutory  affidavit  in  support  of  a  peti- 
tion to  wind  up  a  company  must  be  made  by 
the  petitioner,  or  one  of  the  petitioners,  and 
the  power  to  make  it  cannot  be  delegfated 
to  a  subordinate. 

In  re  Charterland  Stores  and  Trading  Co. 

[1900]  2  Ch.  870;  69  L.  J.  Ch.  861;  49  W.  E. 

75;  83  L.  T.  674— Wright,  J. 

443.  Affidavit  in  Support— Charge  of  Fraud 
—Sufficiency  of  Statutory  Affidavit— Com- 
panies (Winding-up)  Rules,  (1903)  r.  29.]- 
Where  fraud  is  charged  on  a  winding-up 
petition,  the  statutory  affidavit  under  r.  29 
of  the  Winding-up  Eules,  1903,  is  not  suf- 
ficient. The  facts  alleged  to  constitute  fraud 
must  be  set  out  in  an  affidavit. 

Ee  London  and  Hcll  Soap  Works,  [1907]  W.  N. 
[254— Parker,  J. 

444.  Affidavit  in  Support — Who  m.ay  Make 
—Solicitor  to  Petitionei — Company  (Wind- 
ing-up )  Rules,  1903,  rr.  29,  200.]— The 
affidavit  in  support  of  a  winding-up  petition 
may  in  a  proper  case  be  made  by  the  peti- 
tioner's solicitor  or  agent,  especially  when 
the  facts  are  better  known  to  such  person 
than  to  the  petitioner. 

Eule  29  on  the  point  is  merely  directory. 

In  re  Charterland  Stores  and  Trading  Co. 
([1900]  2  Ch.  870;  69  L.  J.  Ch.  861;  49  W.  E. 
75— Wright,  J.)  not  followed. 
In  re  African  Farms,  Ld.,  [1906]  1  Ch.  640;  75 

[L.  J.  Ch.  378;  54  W.  E.  490;  95  L.  T.  403; 
13  Manson,  123— Warrington,  J. 

445.  Affidavit  in  Support — Petition  by 
Crown — Affidavit  by  Solicitor  to  Inland 
Revenue.} — Where  the  Attorney-General,  on 
behalf  of  the  Crown,  presents  a  petition  to 
wind  up  a  company,  the  statutory  affidavit 
in  support  of  the  petition  need  not  be  made 
by  the  Attorney-General,  but  may  be  made 
by  some  fit  and  proper  person;  for  instance, 
in  a  petition  to  wind  up  on  the  ground  that 
the  Crown  has  been  unable  to  recover  in- 
come-tax due  by  the  company,  the  solicitor 
of  the  Inland  Eevenue  may  make  the 
affidavit. 

In  re  Brandy  Distillers'  Company,   (1901)  17 
[T.  L.  E.  272-C.  A. 

446.  Affidavit  in  Support  —  Supplemental 
Affidavits  —  Notice  of  Filing  —  Companies 
(Winding-up)  Rules,  1890,  r.  Z6— Rules  of 
March,  1893.]— It  is  not  necessary  to  give 
notice  of  the  filing  of  the  statutory  affidavit 
in    support    of    a    winding-up    petition,    but 


such  notice  should  be  given  in  respect  of  the 
filing  of  additional  or  supplemental  affidavits 
to  avoid  unnecessary  adjournments  being 
made  in  order  to  answer  such  affidavits. 

Ee   British   Cycle    Manufacturing   Co.,   Ld., 

[(1898)  77  L.  T.  683;  4  Manson,  383— 

Wright,  J. 

447.  Allegation  of  Assets.J—A.  creditor's 
petition  for  the  winding-up  of  a  company 
must  contain  an  allegation  that  the  com- 
pany has  assets  available  for  distribution  in 
the  winding-up. 

Practice    Note,     (1902)    18    T.    L.    E.    503— 
[Buckley,  J. 

448.  Allegation  that  the  Whole  Substratum 
of  the  Business  had  Gone.]— By  its  memo- 
randum of  association  the  object  of  the  com- 
pany was  stated  to  be,  inter  alia,  to  take 
over  the  business,  property,  undertaking, 
and  assets  of  the  Bathurst  Gold  Co.,  then 
in  liquidation,  and  its  incorporation  was  a 
part  of  a  scheme  of  reconstruction  of  the 
latter  company.  The  Bathurst  Co.  had 
agreed  Avith  the  company  for  the  acquisi- 
tion by  the  company  of  mines  belonging  to 
the  Bathurst  Co.  in  New  South  W^ales  The 
petitioner,  to  Avhom  200  shares  in  the  com- 
pany had  been  allotted,  on  which  he  had 
paid  4s.  6d.  per  share,  alleged  that  the 
Bathurst  Co.  had  no  mines  in  New  South 
Wales,  nor  any  mines  which  it  could  trans- 
fer to  the  company,  who  were  negotiating 
for  the  acquisition  of  other  mining  property. 
He  submitted  that  under  these  cir- 
cumstances the  whole  substratum  of  the 
company  had  gone,  and  that  it  should  be 
wound  up.  The  petition  was  only  supported 
by  one  creditor  and  contributory,  and  was 
opposed  by  a  very  large  number  of  share- 
holders. Wright,  J.,  dismissed  the  petition 
on  the  ground  that  if  the  directors  found  that 
it  was  desirable  to  abandon  the  Bathurst 
Company's  mine  for  another  mine,  and  they 
had  money  to  acquire  that  mine,  it  could 
not  be  said  that  the  substratum  had  gone, 
and,  on  appeal,  his  decision  was  confirmed. 

In    re    Coolgardie     Gold    Mines,    Ld.,    13 
T.  L.  R.  301,  distinguished. 
In   re  Donald   Gold   Co.,   Ex  parte   Duncan, 
[(1898  14  T.  L.  E.  204— C.  A. 

449.  Costs— Instructions  for  Brief— Trial 
of  Issue  of  Fact  before  Judge— Rules  of 
Supreme  Court,  1883,  Ord.  71,  r.  la;  Appendix 
N.,  items  81,  82,  82a.]— A  petition  was  pre- 
sented for  the  compulsory  winding-up  of  a 
company  which  was  already  being  volun- 
tarily wound  up.  The  application  was  heard 
by  way  of  summons,  under  sect.  138  of  the 
Companies  Act,  1862,  as  being  a  matter 
arising  in  the  liquidation  which  could  be 
decided  by  the  Judge,  and  the  issue  of  fact 
for  trial  was  whether  or  not  the  applicant  was 
entitled  to  prove  for  certain  dividends  which 
had  been  guaranteed  by  the  comjiany  in 
liquidation.  The  issue  involved  the  hearing 
and  examination  of  Avitnesses  in  open  Court 
and  the  investigation  of   documents,  and  in 
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every  respect  was  conducted  precisely  upon 
the  lines  of  a  trial  of  an  issue  of  fact  before 
a  Judge. 

Held— that  in  substance  the  trial  was  of 
an  issue  of  fact  before  a  Judge,  and  that  the 
costs  of  the  instructions  for  brief  of  the 
applicant  must  be  allowed.  Appendix  N.  to 
the  Rules  of  Supreme  Court,  1883,  item  81, 
must  be  construed  strictly. 
In  re  Consolidated  Exploration  and  Finance 

[Co.,    [1899J   2  Ch.   599;   68  L.   J.   Ch.   752; 
81  L.  T.  522;  7  Manson,  45— Wright,  J. 

450.  "  Creditor"— Equitable  Assignee  of  a 
Debt— Companies  Act,  1862  (25  &  26  Vict.  c. 
S9),  ss.  80— 82.]— Although  it  is  doubtful 
whether  an  assignment  of  part  of  an  entire 
debt  is  within  sect.  25  (6)  of  the  Judicature 
Act,  1S73,  a  person  who  has  a  good  equitable 
assignment  in  the  shape  of  an  order  to  pay 
a  specific  sum  out  of  a  particular  fund,  can 
petition  to  wind  up  the  company  from  which 
such  fund  is  due. 

Dictum  of  Chitty,  L.J.,  in  Durham  Bros. 
V.  Robertson  ([1898]  1  Q.  B.  765;  67  L.  J.  Q.  B. 
484;  78  L.  T.  438-C.  A.)  referred  to. 

Dictum  of  Cotton,  L.J.,  in  In  re  Combined 
Weighing  Machine  Co.   ((1890)  43  Ch.  D.  99; 
59  L.  J.  Ch.  26,  27;  38  W.  R.  67;  61  L.  T.  582; 
1  Meg.  398)  followed. 
In    re    MoNrcojiERY-MooRE    Ship    Collision- 

[DooRS  Syndicate,  Ld.,   (1903)  72  L.  J.  Ch. 

624;  89  L.  T.  126;  19  T.  L.  R.  554;  10  Manson, 
327— Byrne,  J. 

451.  "Just  and  Equitable" — Absence  of 
Assets— Debenture-holders  carrying  on  Busi- 
ness—Companies Act,  1802  (25  &  26  Vict.  c. 
89),  ss.  79  (5),  91.]- Where  the  debenture- 
holders  of  a  company  are  in  possession  of  the 
assets  of  the  company,  and  are  in  substance 
carrying  on  the  business  for  themselves, 
although  the  name  of  the  company  is  used, 
and  are  in  a  position,  in  ordering  goods  in 
the  name  of  the  company  and  incurring  debts 
for  which  the  company  is  liable  to  intervene 
by  the  appointment  of  a  receiver,  and  sweep 
away  all  assets  from  the  unsecured  creditors, 
the  Court  has  a  discretion  to  make  a  wind- 
ing-up order  upon  the  petition  of  a  judgment 
creditor  of  the  company,  even  though  the 
order  will  not  produce  anything  for  the  un- 
secured creditors. 

In  such  a  case  it  is  "just  and  equitable" 
within  the  meaning  of  sect  79,  sub-sect.  5,  of 
the  Companies  Act,  1862,  that  a  company, 
conducted  under  the  al)Ove  circumstances, 
should  be  wound  up. 

In  re  Alfred  Melson  &  Co.,  Ld.,  [1906]  1  Ch. 

[841;   75  L.   J.   Ch.   509;   54   W.   R.   468;   94 

L.  T.  641;  22  T.  L.  R.  500;  13  Manson.  190- 

Buckley,  J. 

452.  ".Just  and  E(iuitable"— Deadlock  in 
Carrifing  on  Business — Companies  Act,  1862 
(25  &  26  Vict.  c.  89),  s.  79  (5).]— Two  brothers, 
H.  and  D.,  the  partners  in  a  quarry  business, 
agreed  to  make  the  business  over  (o  a  limitod 


company ;  the  shares  were  to  be  issued  '.o 
H.  and  D.  or  their  nominees,  except  a  few 
which  Avere  to  be  given  to  a  third  brother,  J. 

The  company  was  formed  in  1899,  IL,  D., 
and  J.  being  directors,  and  H.  being  the 
managing  director.  The  memorandum  set 
out  that  the  company's  object  was  to  carry 
on  the  business  of  quarry-masters,  but  made 
no  reference  to  taking  over  the  particular 
business.  The  company,  in  fact,  worked  the 
quarries,  but  obtained  no  conveyance  of  the 
partnership  assets;  and  no  shares  were  ever 
issued  with  the  exception  of  one  a-piece  to 
the  signatories.  Disputes  having  arisen  as 
to  the  appointment  of  directors,  H.  and  four 
signatories  as  against  D.  and  J.  resolved  that 
H.  be  appointed  sole  director.  On  a  petition 
by  D.  and  J., 

Held— that  it  was  "just  and   equitable" 
that  the  company  should  be  wound  up. 
Symington  v.  Symington's  Quarries,  Ld.,  (1906) 
[8  F.  121-Ct.  of  Sess. 

453.  Notice  of  Intention  to  Appear  in  Op- 
position—Mistake  in  Date  before  which 
Notice  to  be  Seriwd.'] — The  advertised  notice 
of  a  petition  to  wind  up  a  company  con- 
tained a  statement  that  notices  of  intention 
to  appear  on  the  hearing  must  be  served  not 
later  than  b  p.m.  on  June  18th  (instead  of 
the  25t)i).  The  petition  was  to  be  heard  on 
June  26th.  Several  persons  gave  notice  of 
intention  to  appear  after  June  18th. 

Held— at    the    hearing,  that    the    mistake 

should  not  invalidate  the  proceedings,   and 

that  an  order  might  be  made. 

In  re  Saul  Moss  &  Sons,  [1906]  W.  N.  142— 

[Buckley,  J. 

454.  Petitioner  Withdrawing  Petition- 
Liability  for  Costs— Costs  of  Persons  Appear- 
ing to  Support  or  Oppose  his  Petition— 
Winding-up  Rules,  April,  1892,  r.  20.]— 
Where  a  petition  to  wind  up  a  company  is 
withdrawn  at  the  hearing,  the  petitioner 
will  have  to  pay  the  costs  of  persons  who, 
within  the  time  prescribed  by  Rule  20  of  the 
Companies  Winding-up  Rules,  April,  1892, 
have  given  notice  of  their  intention  to  ap- 
pear on  the  hearing  of  the  petition— one  set 
of  costs  to  supporters  and  one  set  of  costs 
to   opposers. 

In    re    Patent    Cocoa    Fibre    Co.    ((1876)    1 
Ch.  D.  617;  45  L.  J.  Ch.  207;  24  W.  R.  483- 
Jessel,  M.R.)  followed. 
In  re  British  Electric  Street  Tramways,  Ld., 

[1903]    1    Ch.     725;    72    L.    J.    Ch.    386;    10 
Manson,  195— Buckley,  J. 

455.  Rights  of  Unsecured  Creditor— Deben- 
tures Covering  all  Assets— Right  to  Winding- 
up  Order— Companies  Act,  1802  (25  &  26  Vict, 
c.  89),  s.  79.]— A  creditor's  petition  to  wind 
up  a  company  was  opposed  by  debenture- 
holders,  who  had  a  floating  ciiarge  on  all 
assets  and  had  obtained  the  appointment  of 
a  receiver,  and  by  the  company,  which  was 
under  the  control  of  the  debenture-holders, 
on  the  ground  that  there  were  no  assets 
available  for  the  unsecured  creditors. 
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Winding-up — Continued, 

Held— that  the  onus  was  on  the  respond- 
ents to  show  that  there  was  no  reasonable 
possibility  of  unsecured  creditors  obtaining 
any  benefit  from  a  winding-up;  unless  such 
onus  was  discharged,  the  petitioner  was 
entitled  to  an  order. 

Per    Buckley,    J.— The    tendency    of    the 
Court   is   in   favour   of   winding-up   in   such 
cases,  if  the  order  will  be  useful  (not  neces- 
sarily fruitful)  to  unsecured  creditors. 
In   re   Crigglesto.ve   Coal   Co.,    [1906]   2   Ch. 

[327;   75   L.   J.   Ch.   662;   95  L.   T.   81,  510; 

22  T.  L.  R.  585;  13  Manson,  233— Buckley,  J., 
and  C.  A. 

(k)  Practice. 

456.  Appeal  from  Compulsory  Order  — 
Whether  Final  or  Interlocutory. 1 — On  an 
appeal  from  a  compulsory  winding-up  order 
the  Court  intimated  that  it  would  be  placed 
in  the  interlocutory  list.  Per  Vaughan 
Williams,  L.J.  :  "  It  would  be  convenient 
that  these  appeals  should  be  treated  as 
interlocutory  and  not  final." 

And  see  In  re  Samuel  Allsopp  £  Sons,  Ld., 
[1903]  W.  N.  132,  No.  245,  supra. 
Ee    Naval    Co-opeeative    Society    of    South 

[Africa,  [1903]  W.  N.  120;  115  L.  T.  Jo.  200; 
47  Sol.  J.  618;  38  L.  J.  N.  C.  327-C.  A. 

457.  Change  of  Solicitor— Discretion  of 
Liquidator.']— Ttiwing  the  course  of  the 
windiug-up  of  a  company,  a  summons  was 
taken  out  by  one  of  the  contributories  asking 
for  an  order  to  remove  the  liquidator 
and  to  restrain  him  from  employing  any 
other  solicitor  in  the  winding-up  of  the  com- 
pany than  the  one  then  acting.  Upon  the 
hearing  of  this  summons  the  Judge  ordered 
the  liquidator  to  convene  a  meeting  of  the 
company,  under  sect.  139  of  the  Companies 
Act,  1862,  in  order  that  this  question  of  a 
change  of  solicitor  might  be  considered,  and 
adjourned  the  hearing  of  (he  summons. 
This  meeting  was  duly  convened,  and  the 
shareholders  expressed  the  opinion  that 
their  then  solicitor  should  continue  to  act, 
and  that  the  liquidator  ought  not  to  have 
employed  any  other  solicitor.  On  appeal 
the  Court  dismissed  the  summons. 

Re  Coopers,  Ld.,  (1898)  14  T.  L.  R.  144— C.  A. 

458.  Appeal— Costs— More  than  One  Set  of 
Contributories  Supporting  Respondent  in 
Court  Below— One  Set  of  Costs.'] — An  appel- 
lant from  an  order  on  a  winding-up  petition, 
when  the  respondent  has  been  supported  in 
the  Court  below  by  more  than  one  set  of 
contributories,  if  he  does  not  wish  to  disturb 
that  part  of  the  order  which  gives  one  set 
of  costs  among  those  persons,  should  give 
notice  by  letters  to  the  creditors  or  share- 
holders in  question  that  an  appeal  is  pend- 
ing which,  however,  does  not  affect  the  order 
made  in  the  Court  below,  f-o  far  as  their 
costs  are  concerned.  ]f  creditors  or  share- 
holders, after  receiving  such  a  letter,  appear 
on,  and  successfully  oppose,  the  appeal,  they 


will  only  be  entitled  to  one  set  of  costs 
among  them,  the  rule  in  the  Court  below 
applying  in  such  a  case  in  the  Court  of 
Appeal. 

Ee    Ibo    Investment    Trust,    Ld.,     (1903)    72 

[L.  J.  Ch.  661;  51  W.  E.  593;  88  L.  T.  752; 

10  Manson,  309— C.  A. 

459.  Appeal  from  Registrar' in  Chambers.] 
— From  an  order  made  in  Chambers  by  the 
Registrar  in  the  wind-up  of  a  company  an 
appeal  lies,  not  direct  to  the  Court  of 
Appeal,  but  to  the  Judge  taking  winding-up 
business. 

In  re  Pretoria-Pietersburg  Ry.  Co.,  (No.  1) 

[1904]  2  Ch.  170;  73  L.  J.  Ch.  551;  53  W.  R. 

41;  91  L.  T.  274;  20  T.  L.  R.  591;  11  Manson, 

318-C.  A. 

460.  Order  Made  by  Registrar  in  Chambers 
— Motion  to  Set  Aside  Companies  (Wind- 
ing-up) Rules,  1903,  r.  7.]— Rule  7  of  the 
Companies  (Winding-up)  Rules,  1903.  pro- 
vides that  the  Registrar  may,  under  the 
general  or  special  direction  of  the  Judge, 
hear  any  application  which  .may  be  heard 
and  determined  in  chambers.  On  an  appli- 
cation made  by  motion  to  discharge  an  order 
made  by  the  Registrar  in  Chambers, 

Held — under  the  power  of  the  Court  to 
give  a  general  direction,  that  a  person  desir- 
ing to  discharge  the  order  of  the  Registrar 
must  move  before  the  Judge  in  Court. 

In  re  Bryndu  and  Port  Talbot  Collieries, 

[Ld.,   [1904]   W.  N.  136;  48  Sol.  J.  589;  39 

L.  J.  N.  C.  346— Buckley,  J. 

461.  Order  in  Restricted  Form.]— In  future 
compulsory  orders  will  be  made  in  the 
usual  form  and  not  in  the  restricted  form 
sanctioned  in  In  re  New  Imperial  Electric 
Lamp  Co.,  Ltd. 

Practice  Note,  (1904)  20  T.  L.  R.  73— 

[Buckley,  J. 

462.  Petition  Standing  Over— Undertaking 
"Not  to  Wind  up  'Voluntarily."]— Where  a 
petition  to  wind  up  a  company  is  ordered 
by  consent  to  stand  over  on  the  terms  known 
as  the  "  St.  Thomas  Dock  Order,"  the  pro- 
per form  of  undertaking  to  be  given  by  the 
company  is  that  it  will  not  consent  to  a 
winding-up  order  on  the  petition  of  another 
person  or  to  a  vokmtary  winding-up. 

In  re  St.  Neot's  Water  Co.,   (1906)  93  L.  T. 
[788-Buckley,  J. 

(I)  Proof. 

463.  Creditor  Out  of  Jurisdiction  Claiming 
to  Prove — Security  for  Costs — Companies 
CWinding-up)  Rules,  1903,  r.  201.]— Where  a 
company  is  being  wound  up  voluntarily,  and 
a  person  resident  out  of  the  jurisdiction  ap- 
plies for  a  declaration  that  he  is  entitled  to 
prove  as  a  creditor  in  the  winding-up,  the 
Court  has  jurisdiction  to  require  him  to 
give  security  for  costs. 


577 


COMPANIES. 


578 


Winding-up — Continued. 

In  re  Pretorh-Pietersburg  Ry.  Co.   (No.  2), 

[1904]  2  Ch.  359;  73  L.  J.  Ch.  706;  53  W.  E. 

74;  91  L.  T.  285-Buckley,  J. 

464.  Debentures—Security  to  Bank  for 
Overdraft— Interest — Right  io  Prove  for.'] — 
A  company  issued  to  a  bank  as  security  for 
advances  debentures  accompanied  by  a  let- 
ter of  charge  and  bearing  interest  at  5  per 
cent.  The  bank  charged  interest  on  the 
overdraft,  but  interest  on  the  debentures 
was  never  paid.  After  four  or  five  years  the 
company  went  into  liquidation. 

Held— that  the  bank  was  entitled  to  in- 
terest on  the  debentures. 

In  re  Vint  and  Sons,  Ld.,  (1905)  1  Ir.  R.  112.— 

[M.  R. 

465.  Debts  Paid  in  Full— Proof  for  Inter- 
est—Gaming Transactions — Interest  on  De- 
posits.]—Certain  transactions  of  a  company 
carrying  on  business  as  outside  brokers  were 
held  to  be  gaming  transactions;  but  in  the 
winding-up,  customers  were  held  entitled  to 
prove  in  respect  of  their  unappropriated  de- 
posits held  by  the  company  as  "  cover." 

Upon  such  deposits  the  company  had  been 
in  the  habit  of  allowing  to  customers  inter- 
est at  4  per  cent. 

Customers  and  other  creditors  received  two 
dividends  amounting  together  to  20s.  in  the 
pound,  and  there  remained  an  overplus.  Out 
of  this  overplus  the  customers  claimed  to 
receive  interest  on  their  deposits. 

Held— (1)  that  there  was  an  implied  con- 
tract on  the  part  of  the  company  to  pay  4 
per  cent,  interest  on  deposits;  (2)  that  the 
customers  were  not  prejudiced  by  having 
signed  a  receipt  for  "the  amount  payable  to 
me  in  respect  of  the  second  and  final  divi- 
dend of  10s.  in  the  £  on  and  in  full  discharge 
of  my  claim  " ;  and  that,  therefore,  out  of 
the  surplus  the  customers  were  entitled  to 
receive  interest  on  their  deposits  from  the 
date  of  the  winding-up  to  that  of  the  final 
dividend. 

In   re   Duncan   &   Co.,    [1905]   1   Ch.   307;   74 

[L.  J.  Ch.  188;  53  W.  R.  299;  92  L.  T.  108;  12 

Manson,  38— Buckley,  J. 

466.  Priority  of  Debts— Claim  for  Direc- 
tors' Fees— Money  Due  to  Members  of  Com- 
pany in  Character  of  Members— Companies 
Act,  1862  (25  &  26  Vict.  c.  89),  s.  38,  sub-s.  7.] 
—The  articles  of  association  of  a  company 
provided  that  "the  remuneration  of  the 
board  shall  be  an  annual  sum  of  ^61,000,  to 
be  paid  out  of  the  funds  of  the  company, 
which  sum  shall  be  divided  in  such  manner 
as  the  board  from  time  to  time  determine." 

On  a  claim  by  directors  of  the  company, 
which  was  being  wound-up,  to  rank  as  ordi- 
nary creditors  of  the  company  in  respect  of 
tlieir  fees  due  at  the  commencement  of  the 
liquidation. 

Held,  following  the  principle  of  the  deci- 
sion in  Be  Dale  and  Plant,  Ld.  (62  L.  T.  R. 
B.D.— VOL.   I. 


215;  43  Ch.  Div.  255),  and  distinguishing  the 
decision  in  He  Leicester  Club  and  County 
Race  Course  Co.,  Ld.,  Ex  parte  Cannon  (53 
L.  T.  R.  340;  30  Ch.  Div.  629)— that  the 
directors,  having  been  employed  and 
accepted  office  upon  the  terms  of  the  articles, 
and  having  thus  obtained  a  contractual 
right  to  an  annual  sum  of  ^61,000  as  re- 
muneration, were  entitled  to  rank  as  ordi- 
nary creditors  in  respect  of  their  fees,  and 
that  these  were  not  debts  due  to  them  in 
their  character  of.  members  within  the 
meaning  of  sect.  28,  sub-sect.  7,  of  the  Com- 
panies Act,  1862. 

Re    New    British    Iron   Co.,    Ld.,   Ex   parte 

[Beckwith  [1898]  1  Ch.  324;  67  L.  J.  Ch.  164; 

78  L.  T.  155;  5  Manson,  168;  14  T.  L.  R.  196; 

46  W.  R.  376— Wright,  J. 

467.  Secured  Creditor  Proving  for  Debt  as 
Unsecured— In  fact  Holding  and  Having 
Lien  on  Title  Deeds— Parting  with  Title 
Deeds— Application  for  Leave  to  Amend  or 
Withdraw  Proof— Inadvertence— Companies 
Act,  1890  (53  &  54  Vict.  c.  63),  Sched.  I.,  cl. 
8.]— A  company  went  into  liquidation,  and 
its  solicitors,  who  held  the  title  deeds  of  its 
property  and  had  a  lien  on  them  for  costs, 
proved  for  the  whole  amount  of  the  debt 
due  to  them,  stating  in  the  proof  that  they 
held  no  security;  subsequently  they  voted  in 
respect  of  the  whole  debt. 

The  liquidator  employed  them  in  realising 
the  assets,  and  having  received  the  purchase- 
money  from  the  purchaser,  they  handed 
over  to  him  the  title  deeds  without  in  any 
way  protecting  their  lien.  Upon  the  liquida- 
tor objecting  to  their  retaining  part  of  the 
purchase-money  to  meet  their  debt,  they 
applied  for  leave  to  amend  their  proof  by 
estimating  their  security,  or  to  withdraw 
their  proof  and  rely  on  their  security. 

It  was  contended  that  their  incorrect 
proof  had  been  filed  through  "  inadver- 
tence," and  the  facts  were  stated  to  be  as 
follows :  A  clerk  who  Avas  ignorant  of  the 
existence  of  the  lien  filled  up  the  proof,  and 
the  partner  who  swore  it  did  not  notice  the 
mistake. 

Held— that  the  application  must  be  re- 
fused, per  Vaughan  Williams,  L.J.,  because 
the  applicants  had  not  brought  themselves 
within  the  definition  of  "  inadvertence " 
given  in  Ex  parte  Clarke,  (1892)  67  L.  T.  232; 
40  W.  R.  608,  and  also  because  they  had 
lost  their  lien  by  handing  over  the  title 
deeds. 

Per  Stirling,  L.J.— because  the  Court 
would  not  in  the  exercise  of  their  discretion 
grant  such  an  application  where  the  liquida- 
tor had  altered  his  position  since  the  filing 
I  of  the  proof. 

In  re  Safety  Explosives,  Ld.,  [1904]  1  Ch.  226; 

[73  L.  J.   Ch.  184;  52  W.  R.  470;  90  L.  T. 

331 ;  11  Manson,  76-C.  A. 

(m)  Beconstruction. 

468.  Dissentient  Shareholder— Partly-paid 
Shares    in    New    Company— Power    to    Sell 

19 
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Winding-up — Continued. 

Shares  in  New  Company  if  Not  Accepted  by 
Members — Proceeds  to  be  Applied  in  Pay- 
ment of  Liabilities—Memorandum  of  Asso- 
ciation—Article Depriving  Shareholders  of 
Rights  under  Sect.  161  of  the  Companies  Act, 
1862  (25  &  26  Vict.  c.  89).]— A  company's  ob- 
jects were  defined  by  its  memorandum  as 
being  {inter  alia)  "to  sell  and  dispose  of  any 
of  the  property  of  the  company  or  the  whole 
undertaking,  and  to  accept  in  payment  of 
the  same  money,  or  wholly  ur  partly  shares 
...  of  any  other  company,  whether  wholly 
or  partly  paid-up  .  .  .  with  power  to  distri- 
bute the  same  in  specie,  either  by  way  of 
dividend  or  otherwise." 

Held— that,  upon  a  reconstruction,  this 
did  not  authorise  the  company  to  compel  its 
shareholders  to  forego  their  rights  under 
sect.  161  of  the  Companies  Act,  1862^  and  to 
accept  partly-paid  shares  in  the  new  com- 
pany, upon  pain  of  having  such  shares  for- 
feited, and  the  proceeds  of  the  sale  thereof 
applied  in  payment  of  the  company's  lia- 
bilities. Such  terms  were  an  invalid  device 
to  compel  members,  upon  whom  no  further 
calls  could  be  made,  to  provide  additional 
capital. 

Held  also— that  an  article  of  association 
purporting  to  sanction  such  terms  and  to 
deprive  shareholders  of  the  rights  given  to 
them  by  sect.  161  was  invalid. 

Payne  v.  Cork  Co.  ([1900]  1  Ch.  308;  69 
L.  J.  Ch.  156;  48  W.  E.  325;  82  L.  T.  44;  7 
Manson,  225— Stirling,  J.;  see  No.  495,  infra) 
followed. 

Manners  v.  St.  David's  Gold  and  Copper 
[Mines,  Ld.,  and  Others,  [1904]  2  Ch.  593; 
73  L.  J.  Ch.  764;  91  L.  T.  277;  20  T.  L.  R. 
661,    729;    11    Manson,    425— Joyce,    J.,    and 

C.  A. 

469.  "Amalgamation"  —  Companies  Act, 
1862  (25  &  26  Vict.  c.  89),  s.  I61.]-By  the 
memorandum  of  association  of  S.  Co.,  its 
preference  shareholders  were  in  the  event  of 
a  winding-up  for  the  purpose  of  leconstruc- 
tion  or  amalgamation  to  have  a  bonus  of  15 
per  cent.  The  company  also  issued  deben- 
tures upon  terms  that  in  the  event  of  such  a 
winding-up  the  debentures  should  be  re- 
deemed at  a  price  above  par. 

A.  Co.  had  shares  and  debentures  entitled 
to  similar  advantages. 

S.  Co.  sold  its  business  and  most  of  its  assets 
to  A.  Co.  for  shares;  A.  Co.  resold  to  I.  Co. 
for  a  sum  in  excess  of  its  share  capital  and 
debenture  issue. 

Subsequently  S.  Co.  sold  the  rest  of  its 
assets,  including  its  shares  in  A.  Co.,  to 
another  company. 

S.  Co.  and  A.  Co.  then  went  into  voluntary 
liquidation  for  the  purpose  of  cairying  out 
these  agreements,  and  not  for  the  purpose  of 
realising  and  dividing  their  assets. 

Held— that  the  companies  were  being 
wound  up  for  the  purpose  of  reconstruction 
or   amalgamation;   and   that  the  holders  of 


preference  shares  and  debentures  had  become 
entitled  to  their  bonuses. 

Meaning  of  "  reconstruction  "  and  "  amal- 
gamation "  discussed. 
In  re  South  African  Supply  and  Cold  Storage 

[Co.,  Ld.,  [1904]  2  Ch.  268;  73  L.  J.  Ch.  657; 

52  W.  E.  649;  91  L.  T.  447;  12  Manson,  76— 
Buckley,  J. 

470.  Right  of  Shareholders  in  Old  Company 
to  receive  Share  in  Neiv  Company — Applica- 
tion—  Withdrawal  of  Application  before 
Allotment— Contributory.^— The  C.  Company 
was  wound  up  voluntarily,  and  all  its  assets 
were  transferred  to  the  M.  Company,  upon 
the  terms  of  an  agreement  {inter  alia)  that 
every  member  of  the  C.  Company  should,  in 
respect  of  each  share  therein  held  by  him, 
be  entitled  to  claim  on  certain  conditions  an 
allotment  of  a  debenture  or  shares  in  the  M. 
Company  partly  paid  up.  The  liquidators  of 
the  C.  Company  pursuant  to  the  agreement 
gave  notice  to  W.,  a  shareholder  in  the  C. 
Company,  who  duly  claimed  from  the  direc- 
tors of  the  M.  Company  an  allotment  of 
shares.  Subsequently  W.  wrote  to  the  M. 
Company  withdrawing  his  application.  The 
liquidators  sought  to  have  W.  retained  on 
the  list  of  coutributories  in  respect  of  the 
shares  applied  for. 

Held— that  the  application  could  be  with- 
drawn before  acceptance,  as  there  was  no 
direct  relation  between  the  M.  Company  and 
W.  prior  to  his  claim  from  the  directors  of 
the  M.  Company  of  an  allotment;  that  it  was 
not  an  acceptance  of  a  prior  offer  made  to 
him  by  the  M.  Company,  and  that  the  appli- 
cant's name  must  be  removed  from  the  list 
of  coutributories. 

In    re    Metropolitan    Fire     Insurance    Co., 

[Wallace's    Case,     [1900]     2    Ch.     671;     69 

L.  J.  Ch.  777;  83  L.  T.  403;  16  T.  L.  R.  513 

— Cozens-Hardy,  J. 

471.  Sale  of  Assets  to  New  Company— Mis- 
feasance Proceedings — Damages  for  Benefit  of 
Shareholders  of  Old  Company.]— Vpon  a  re- 
construction scheme  under  which  the  assets 
of  the  old  company  were  transferred  to  a  new 
company,  and  the  shareholders  of  the  old 
company  were  entitled  to  take  shares,  partly 
paid  up,  in  the  new  company,  the  order 
sanctioning  the  scheme  reserved  the  right 
of  the  liquidator  of  the  old  company  to  take 
misfeasance  proceedings  under  sect.  10  of  the 
Companies  (Winding-up)  Act,  1890,  against 
the  officers  of  the  old  company  and  others, 
and  the  proceeds  of  any  such  proceedings 
were  to  be  held  by  the  liquidator  for  the 
benefit  of  the  shareholders  of  the  old  com- 
pany. Misfeasance  proceedings  were  taken, 
and  a  large  sum  was  recovered. 

Held— that  this  sum  belonged  to  the  share- 
holders  of  the   old   company,   whether   they 
came  in  under  the  scheme  or  not. 
In  re  Olympia,  Ld.,   (1900)  16  T.  L.  R.  564— 
[Wright,  J. 

472.  Transfer   of  Shares  not   Registered— 
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Allotment  of  Shares  in  New  Company- 
Right  of  Transferee  against  Transferor- 
Trustee  and  Cestui  que  trust.]— The  plain- 
tiff, who  was  a  shareholder  in  a  company, 
purchased  further  shares  iu  the  company 
from  the  defendant,  and  the  transfers  were 
duly  executed  and  handed  to  the  plaintiff. 
Shortly  afterwards,  and  before  the  transfers 
were  lodged  with  the  company  for  registra- 
tion, resolutions  were  passed  to  voluntarily 
wind  up  and  reconstruct  the  company.  A 
new  company  was  accordingly  formed,  the 
shares  in  which  were  to  be  offered  rateably 
to  the  shareholders  in  the  old  company,  each 
share  being  credited  with  18s.  paid  up  and 
2s.  unpaid.  The  2s.  was  to  be  paid  by  instal- 
ments. The  plaintiff  then  sent  the  transfers 
for  registration  to  the  liquidator  of  the  old 
company,  but  he  refused  to  register  them 
except  upon  payment  of  Is.  a  share,  being 
the  amount  payable  at  that  time  on  the 
shares  in  the  new  company.  The  plaintiff 
delayed  making  the  payment,  and  the  trans- 
fers were  not  registered.  The  defendant  ap- 
plied for  the  shares  in  the  new  company, 
and  paid  to  the  liquidator  the  sum  due  on 
the  shares,  and  received  an  allotment. 

Held— that  the  defendant  was  a  trustee  of 
the  shares  in  the  new  company  for  the 
plaintiff,  and  that  on  the  facts  there  was  no 
equity  to  deprive  the  plaintiff  of  his  rights 
as  cestui  que  trust. 

EooNEY  V.  Stanton,   (1901)  17  T.  L.  R.  28— 

[-C.  A. 

XXXIV.  VOLUNTARY  WINDING-UP. 
(a)  General. 

473.  Compulsory  Order— Wishes  of  Share- 
holders and  Creditors— Companies  Act,  1862 
(25  &  2G  Viet.  c.  89),  ss.  91,  145,  149.]— A  reso- 
lution for  voluntary  liquidation  is  only  an 
expression  of  the  wishes  of  the  shareholders 
as  to  the  mode  in  which  liquidation  shall  be 
carried  out.  Such  a  resolution  does  not  over- 
ride the  wishes  of  tlie  creditors. 

Section  145  of  the  Companies  Act,  18G2,  is 
a  security  to  the  creditor  that  he  shall  not 
be  unduly  deprived  of  his  right  to  a  wind- 
ing-up order,  and  as  a  protection  to  the 
shareholders  that  they  shall  not  be  neces- 
sarily driven  into  compulsory  liquidation 
by  one  creditor,  or  a  few  creditors,  by  i-eason 
of  the  mere  expression  of  his  or  their  wish 
without  showing  any  prejudice  to  them- 
selves by  reason  of  the  voluntary  liquida- 
tion. 

Any  unpaid  creditor  is  as  between  himself 
and  the  company  prima  facie  entitled  to  a 
compulsory  order  ex  dcbito  justitia;.  This 
right  is  restricted  by  sect.  145;  but  the  right 
of  the  general  body  of  creditors  to  have 
effect  given  to  their  wishes  under  sects.  91 
and  149  is  untouched  by  sect.  145. 

In  re  W(st  Ilarilepool  Ironworks  Co. 
((1875),  L.  R.  10  Ch.  618;  44  L.  J.  Ch.  668; 
23  W.  R.  938;  33  L.  T.  (x.s.)  149),  In  re  Gold 
Co.  ((1879),  11  Ch.  D.  701;  48  L.  J.  Ch.  281; 
27  W.  R.  757;  40  L.  T.  5-C.  A.),  and  In  re 


Varieties,  Ld.  ([1893]  2  Ch.  235;  62  L.  J.  Ch. 
52G;  41  W.  R.  296;  68  L.  T.  214;  3  R.  324- 
V.  Williams,  J.)  followed. 

In  re  New  York  Exchange,  Ld.  ((1888),  39 
Ch.  D.  415;  58  L.  J.  Ch.  Ill;  60  L.  T.  66; 
1  Meg.  78 — C.  A.),  and  In  re  Russell,  Cordncr 
d  Co.  ([1891]  3  Ch.  171;  60  L.  J.  Ch.  805;  39 
W.  R.  635;  65  L.  T.  740— North,  J.)  distin- 
guished. 
In  re  E.  Bishop  &  Sons,  Ld.,  [1900]  2  Ch.  254; 

[69  L.  J.  Ch.  513;  82  L.  T.  756;  7  Manson, 
342-Farwell,  J. 

474.  Costs  —  Taxation  —  Drawing  Bills  of 
Costs  —  Liquidator  appearing  by  Solicitor 
whose  Bill  is  being  Ta.ved — Companies  Wind- 
ing-up Rules,  April,  1892,  r.  17.]— The  costs 
of  drawing  a  bill  of  costs  are  allowed  where 
there  is  litigation,  or  where  there  is  quasi 
iitigation,  e.g.,  an  application  for  payment 
out  of  a  fund  or  an  application  to  determine 
the  construction  of  a  will,  or  the  like;  but 
costs  of  drawing  the  bill  of  costs  are  never 
allowed  when  the  order  is  to  tax  a  bill  al- 
ready delivered,  or  the  order  is  one  as  be- 
tween the  solicitor  and  his  own  client  for 
delivery  of  a  bill  and  its  taxation. 

The  N.  Bank,  Ld.,  sold  to  the  M.  Bank, 
Ld.,  certain  assets,  including  claims  which 
the  former  company  had  against  third 
parties,  and  the  latter  companv  agreed  to 
pay  all  the  charges,  costs,  disbursements, 
and  expenses  of  the  N.  Bank  and  its  liqui- 
dators of  and  incidental  to  its  winding-up 
and  dissolu*^ion  and  the  sale.  To  recover  the 
amount  of  these  claims  the  liquidator  of  the 
N.  Bank  took  proceedings,  and  in  so  doing 
he  inourrsd  costs  to  the  extent  of  ,£'3,754. 
He  claimed  these  costs  from  the  M.  Bank, 
who  required  particulars,  the  drawing  of 
which  cost  ^6301.  The  N.  Bank  paid  the 
.£3,75t.  The  liquidator  obtained  an  order 
for  taxation  of  the  several  bills  of  his  solici- 
tor as  between  solicitor  and  client.  The 
cost  charged  for  drawing  these  bills 
amounted  to  =£73.  The  taxing  master  dis- 
allowed both  the  £301  and  £73  on  the  ground 
that  if  the  liquidator,  before  applving  to  the 
M.  Bank  for  the  £3,754  had  r.sked  his  solici- 
tor for  his  bill  of  costs,  the  solicitor  must 
have  prepared  them  at  his  own  expense. 

Held— that  the  summons  to  review  (lie 
taxation  failed;  and  that  as  the  applicant 
was  really  not  the  liquidator,  but  the  solici- 
tor, costs  would  not  be  allowed  out  of  the 
estate. 

In  re  National  Bans  of  Wales,  [1902]  2  Ch. 

[412   71   L.    J.    Ch.   679;    50   W.    R.    541;   87 

L.  T.  436-Buckley,  J. 

475.  Creditor's  Rlijlit  1o  Compuhori/ 
Winding-up  Order- For  Creditor's  Sole 
Benefit.]— SV here  a  company  is  in  voluntary 
liquidation  a  creditor  may  come  to  the  Court 
and  ask  to  have  the  voluntary  liquidation 
turned  into  a  couipulsory  liquidation,  or 
else  to  have  it  continued  under  the  super- 
vision of  the  Court.  But  it  is  in  the  discre- 
tion of  the  Court  whether  it  will  grant  the 
order,  and,  unless  it  would  be  in  the  interest 
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of  tlie  general  body  of  creditors  to  grant  it, 

the  order  ought  not  to  be  granted. 

Where  the  petitioning  creditor  asked  for  a 
compulsory  winding-up  order  for  his  own 
benefit  only,  and  not  for  that  of  the  creditors 
at  large. 

Held— that  there  was  no  justification  for 
employing  the  expensive  machinery  of 
statutory  liquidation  at  the  instance  of  a 
particular  creditor  to  enable  him  to  recover 
a  sum  of  money  which  would  not  have  been 
distributable  among  the  creditors  generally. 
In  re  Greenwood  &  Co.,  [1900]  2  Q.  B.  306;  69 

[L.  J.  Q.  B.  751;  48  W.  R.  607;  82  L.  T.  843 
-Div.  Ct. 

476.  Dissolution— Voluntary  Liquidation- 
Time  for  Dissolution — Extension  of — Stay  of 
Proceedings— Companies  Act,  1862  (25  &  26 
Vict.  c.  89),  ss.  89,  138,  142,  143.]— Where  it  is 
desired  for  good  reason  to  keep  alive  a  com- 
i;any  in  voluntary  liquidation  beyond  the 
period  of  three  months  prescribed  by  sect. 
143  of  the  Companies  Act,  1862,  for  its  dis- 
solution, the  Court  may,  under  sects.  89  and 
138,  make  an  order  in  the  winding-up  to  stay 
all  proceedings  in  reference  tliereto,  and  so 
indirectly  extend  the  period. 

There  is  no  power  to  make  an  order 
directly  extending  the  period.  j 

In  re  Easte;rn  Investment  Co.,  Ld.,  [1905]  1 
[Ch.  352;  74  L.  J.  Ch.  281;  53  W.  R.  186; 
92  L.  T.  359;  12  Manson,  27— Warrington,  J. 

477.  Gratuities    to    Servants— JJliTa,    Vires 
Act— Companies  Act,  1862  (25  &  26  Vict.  c.  89),  { 
s.  133.]— At  an  extraordinary  general  meeting  i 
of  a  company  incorporated  under  the  Com- 
panies Act,  1862,  resolutions  were  passed  that 
the  company  should  be  wound  up  voluntarily, 
and  that  a  sum  of  money  should  be  distribu-  ' 
ted   among  the  officers  and   servants  of  the 
company.     The  sum  was  in  (he  nature  of  a 
gratuity,  and  not  remuneration  for  past  or  \ 
future    services.        These    resolutions    were  j 
confirmed  at  a  subsequent  meeting.  ' 

Held— (upon  the  application  of  a  dissenting 
shareholder)— that   the   resolution   as  to   the 
payment  of  the  sum  to  the  officers  and  ser-  i 
vants  of  the  company  was  ultra  vires. 
Stroud  v.  Royal  Aquarium,  &c.  and  Others,  ! 

[(1903)  89  L.  T.  243;  19  T.  L.  R.  656- 

Joyce,  J. 

4!78.  Lease— Landlord  —  Bills    of   Exchange 
for    Rent    Overdue  —  Distress — Debentures— 
Beceiver— Companies  Act,  1862  (25  &  26  Vict, 
c.  89),  ss.  87,  138,  103.]— A  lease  was  purchased  , 
by  a  company,  but  no  assignment  of  it  was  , 
taken.     The  company  gave  the  landlord  for 
rent  overdue  bills  of  exchange  which   were  i 
dishonoured.       No  evidence  was  given  that 
the  bills   were   given   as  collateral   security.  I 
The  company  went   into   voluntary   liquida- 
tion.    The  landlord  distrained  for  the  rent 
on  the  company's  chattels,  which  were  sub- 
ject to  a  floating  security  contained  in  de- 1 


bentures  for  more  than  their  value,  but  no 
receiver  had  been  appointed  by  the  deben- 
ture-holders. 

Held— that  as  between  the  landlord  and 
the  liquidators,  the  landlord  had  no  right  to 
distrain,  as  he  had  a  right  to  prove. 

Held  also— that  the  company  had  no  in- 
terest in  the  chattels,  and  that  the  liquida- 
tors had  no  right  to  intervene. 

Ex  parte  Clemence  ((1883),  23  Ch.  D.  154; 
52  L.  J.  Ch.  472;  31  W.  R.  397;  48  L.  T.  308- 
Fry,  J.)  not  followed. 

Ex  parte  Pursell  ((1887),  34  Ch.  D.  646;  56 
L.   J.   Ch.  332;  35  W.   R.  421;  o6  L.  T.   792) 
followed. 
In  re  Harpur's  Cycle  Fittings  Company,  [1900] 

[2  Ch.  731 ;  69  L.  J.  Ch.  841 ;  83  L.  T.  407— 
Wright,  J. 

479.  Notice  of  Meeting— Resolutions  for 
Voluntary  Winding-up — Resolution  Passed 
Different  from  Proposed  Resolutions  in  the 
Notice  Given— Companies  Act,  1862  (25  &  26 
Vict.  c.  89),  s.  161.]— The  directors  of  a  com- 
pany gave  notice  to  the  shareholders  of  an 
extraordinary  general  meeting  of  the  com- 
pany to  consider  and,  if  thought  fit,  to  pass 
resolutions  for  a  voluntary  winding-up  of 
the  company,  for  the  appointment  of  a 
liquidator  at  a  fixed  remuneration,  and  for 
the  reconstruction  of  the  company.  At  the 
meeting  a  resolution  was  carried  by  the  re- 
quisite majority  by  means  of  the  votes  of 
shareholders  who  were  present  and  by 
proxies,  simply  to  wind  up  the  company 
voluntarily,  and  that  a  liquidator  should  be 
appointed,  and  this  resolution  was  con- 
firmed. Upon  a  petition  by  a  creditor  for  a 
compulsory   winding-up  order  : — 

Held— that  the  resolution  for  voluntary 
winding-up  was  invalid,  as  when  the  meeting 
was  held  the  resolutions  of  which  notice 
was  given  were  not  put  at  all,  and  the  only 
resolution  put  and  passed  was  different  in 
its  results  and  objects  from  ivhich  was  pro- 
posed in  the  notice;  and  that  a  compulsory 
winding-up  order  should  be  made. 
In  re  Teede  and  Bishop,  Ld.,  (1901)  70  L.  J.  Ch. 

[409;  84  L.  T.  561;  17  T.  L.  R.  282;  8  Manson, 
217 — Cozens-Hardy,  J. 

489.  Petition  for  Compulsory  Order  by  a 
Contributory  who  is  a  Fully-paid  Share- 
holder— Surplus  for  Distribution — Jurisdic- 
tion— Fraud — Benefit  to  Shareholders— Com- 
panies Act,  1832  (25  &  26  Vict.  c.  89),  s.  145.]— 
Prima  facie  there  is  a  right  in  a  contribu- 
tory who  is  a  fully-paid  shareholder  where 
a  voluntary  winding-up  is  in  existence,  and 
there  is  a  surplus  or  a  probable  surplus  for 
distribution,  to  petition  for  a  compulsory 
order.  This  jurisdiction  is  not  limited  to 
cases  where  it  has  been  shown  that  a  resolu- 
tion for  voluntary  liquidation  was  a  sham 
or  a  fraud — that  is,  a  resolution  not  bona 
fide  passed  for  the  purpose  of  winding  up 
the  business  of  the  company,  but  for  some 
oblique  motive — or  where  the  case  is  one  in 
which  the  petition  is  supported  by  creditors. 
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If  the  Court  is  satisfied  on  ample  proof 
that  the  voluntary  liquidation  is  existing 
under  such  circumstances  as  are  likely  to 
prejudice  the  shareholders  in  the  company, 
the  Court  has  jurisdiction  to  make  an  order 
on  the  petition  of  a  contributory.  The 
Court  ought  to  be  very  careful  how  it  exer- 
cises that  jurisdiction,  and  ought  not  to 
make  an  order  for  compulsory  winding-up 
unless  it  is  satisfied  that  some  benefit  will 
thereby  result  to  the  shareholders. 

In  re  Haijcraft  Gold  Reduction  and  Mining 
Co.,  ([1900J  2  Ch.  231;  69  L.  J.  Ch.  496;  b3 
L.  T.  160;  16  T.  L.  E.  350;  7  Manson,  243— 
Cozens-Hardy,  J.,  No.  480,  infra) ;  and  In  re 
Giitta  Percha  Corporation  ([1900]  2  Ch.  665; 
69  L.  J.  Ch.  769;  83  L.  T.  401;  8  Manson,  67— 
Cozens-Hardy,  J.,  No.  407,  supra)  approved. 

In  re  Gold  ((1879)  11  Ch.  D.  701;  48  L.  J.  Ch. 
281;      27    W.    R.    341;    40    L.    T.    5— C.    A.) 
considered. 
In  ke   National  Distribution   of   Electricity 

[Co.,  Ld.,  [1902]  2  Ch.  34;  71  L.  J.  Ch.  702; 
87  L.  T.  1;  9  Manson,  314— C.  A. 

481.  Production  of  Documents— Income 
Tax  Returns  —  Misfeasance  Summons  — 
Officer  of  Public  Depai-tment — Discretion  of 
Judge— Companies  Act,  1862  (25  &  20  Vict.  c. 
89),  s.  115.]— Section  115  of  the  Companies 
Act,  1862,  gives  a  discretion  to  the  Judge 
with  which  the  Court  of  Appeal  will  not 
prima  facie  interfere. 

Accordingly  the  Judge  of  first  instance  hav- 
ing in  his  discretion  refused  an  application 
by  the  liquidator  of  a  company  for  produc- 
tion of  certain  balance-sheets  of  the  com- 
pany, which  had  been  deposited  with  the 
district  surveyor  of  taxes  for  the  purpose  of 
income  tax  returns,  on  an  affidavit  by  the 
secretary  of  the  Board  of  Inland  Eevenue 
that  in  the  opinion  of  the  board  such  pro- 
duction was  prejudicial  and  injurious  to 
the  public  interest : 

Held — that  this  decision  would  not  be  re- 
viewed by  the  Court  of  Appeal. 

Decision  of  Wright,  J.  (16  T.  L.  E.  93), 
affirmed. 

In  re  Joseph  Hargreaves,  Ld.,  [1900]  1  Ch. 
[347;  69  L.  J.  Ch.  183;  48  W.  E.  241;  82  L.  T. 
132;  16  T.  L.  E.  155;  7  Manson,  354,— C.  A. 

482.  Purchase  of  Undertaking — Interest  of 
Dissentient  Shareholder  —  Arbitration  — 
Award  of  Umpire — Validity  of  Award — 
Arbitration  Act,  1889  (52  &  53  Vict.  c.  49). 
First  Schedule  (c)  (d)— Companies  Act,  1862 
(25  &  26  Vict.  c.  89),  s.  162.]-The  articles  of 
association  of  a  company  do  not  constitute 
an  "  agreement "  within  .sect.  162  of  the 
Companies   Act,   1802. 

The  appointment  of  an  umpire  by  arbi- 
trators constitutes  an  act  in  the  arbitration 
within  the  meaning  of  clause  (c)  in  the  First 
Schedule  to  the  Arbitration  Act,  1889. 

Decision  of  Stirling,  J.  ([1898]  2  Ch.  033;  67 
L.  J.  Ch.  622;  47  W.  E.  23;  79  L.  T.  185), 
reversed.  1 


In   re    An    Arbitration   between   F.    Baring- 

[Gould  and  the  Sharpington  CojMbined  Pick 

AND  Shovel  Syndicate,   [1899]  2  Ch.   80;   08 

L.  J.  Ch.  429;  47  W.  E.  564;  80  L.  T.  739; 

15  T.  L.  E.  366;  6  Manson,  430— C.  A. 

•483.  Scheme— Sale      of      Undertaking     for 
Debenture  Stock,  Shares,  and  Cash  to  a  New 
Company— Sanction  of  Court  to  Scheme— Dis- 
sentient  Shareholders— Companies   Act,   1862 
(25  &  20  Viol.  c.  89),  s.  IGl— Joint  Stock  Com- 
panies Arrangement  Act,  1870  (33  &  34  Vict, 
c.   104),   5.   2— Companies   Act,   1900    (63   &   04 
Vict.    c.   48),   s.   24.]— A   company   under   its 
memorandum  of  association  had  power  to  sell 
the  undertaking  for  shares  in  another  com- 
I  pany  and  to  distribute  any  property  of  the 
company  among  its  members  in  specie.     The 
company  sold  its  undertaking  to  a  new  com- 
pany, the  consideration  being  preference  and 
ordinary  shares  and  debenture  stock  of  the 
I  new   company  and   cash.     The  old   company 
j  went  into  voluntary  liquidation,  and  resolu- 
i  tions  at  meetings  of  the  ordinary  and  pref- 
I  erence  shareholders  of  the  old  company  had 
approved  the  mode  of  distribution,  proposed 
by  the  liciuidator,   of  the  shares  and   other 
proceeds   of   the   sale.     The   sanction   of   the 
Court    to     this     scheme    was     sought.     The 
scheme     was    opposed    by    some    preference 
shareholders. 

Held— that  in  this  case  there  was  no  one, 
in  the  position  of  a  liquidator  acting  under 
sect.  161  of  the  Companies  Act,  1802,  who 
could  abandon  the  scheme,  because  here  what 
would  have  to  be  abandoned  would  be  the 
actual  sale  of  the  assets,  and  that  could  not 
be  done;  that  as  there  were  two  classes  of 
shareholders,  some  of  whom  held  both  classes 
of  shares,  it  would  be  impossible  to  work  the 
Act  of  1870  if  the  Court  had  to  analyse  the 
motives  of  each  shareholder  and  to  consider 
whether  his  mode  of  voting  at  a  meeting  of 
one  class  of  shareTiolders  was  dictated  by  his 
being  the  holder  of  another  class;  and  that 
the  scheme  which  was  a  fair  one  must  be 
sanctioned. 

In  re  Paterson,  Laing,  and  Bruce,  Ld.,  (1902) 
[18  T.  L.  E.  515— Buckley,  J. 

484.  Scheme — Petition  to  Sanction  Scheme 
Involving  Reduction  of  Capital— Compliance 
witli   Statutes   Relating   to   Reduction— Joint 
Stock  Companies  Arrangement  Act,  1870  (33 
&  34  Vict.  c.  104).]— Where  an  extraordinary 
resolution  for  voluntary  winding-up  had  been 
I  passed  by  a  company,  a  scheme  of  arrange- 
ment was  prepared  wliich  involved  a  reduc- 
(  tion   of  capital   under   the   Companies   Acts, 
i  1867  and  1877,  and  a  resuuiption  of  business 
with    the    reduced    capital.     A    petition    was 
then  presented  for  the  sanction  of  the  scheme 
under  the  Joint  Stock  Companies  Arrange- 
ment    Act,     1870.     The     petition     was     not 
intituled   in  the  matter  of  the  Acts  of  1807 
j  and  1877,  nor  had  the  requirements  of  those 
j  two     Acts     as     to     reducing     capital     been 
observed. 

Heid— that  where  a  scheme  involved  the 
reduction  of  capital,  tlie  reduction  must  be 
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carried  out  in  accordance  with  the  statutes 
dealing  therewith;  and  that  the  petition 
should  stand  over  with  liberty  to  amend  it 
by  intituling  it  also  in  the  matter  of  the  Acts 
of  1807  and  1877. 

In    re    Cooper,    Cooper    and    Johnson,    Ld., 
[1902]  W.  N.  199-Byrne,  J, 

485.  Sharea  Issued  not  for  Cash— No  Con- 
tract Filed— Application  for  Relief— Liqui- 
dator's Costs— Companies  Act,  1867  (30  &  31 
Vict.  c.  131),  s.  25-Companies  Act,  1898  (61  & 
62  Vict.  c.  2G).]— In  the  case  of  an  application 
made  under  the  Companies  Act,  1898,  for 
relief  in  respect  of  liability  on  shares  issued 
as  full  paid-txp,  but  without  the  proper 
filing  of  the  contract  under  the  Companies 
Act,  1867,  the  applicants  ought  to  give  the 
liquidator,  in  good  time,  the  most  plenary 
and  candid  assistance  to  enable  him  to  judge 
whether  he  should  go  to  the  expense  of 
opposing  the  application  for  relief. 

When  the  applicant  does  not  give  such 
assistance  the  liquidator,  as  protector  of  the 
creditors  as  well  as  of  the  shareholders, 
ought  to  be  full}'  indemnified  against  costs 
reasonably  incurred  according  to  the  dis- 
cretion of  the  Court. 

When  the  applicant  does  not  give  such 
assistance  and  it  is  established  that  the 
liqiiidator  was  wrong  in  resisting  the  appli- 
cation, the  liquidator  ought  not  to  have  costs 
beyond  any  costs  necessarily  incuried  in 
testing  the  statements  made  in  watching  the 
hearing  of  the  application. 
In   re   Farmer's   Untited,    Stephenson's    Case, 

[1900]  2  Ch.  442;  69  L.  J.  Ch.  684;  83  L.  T. 
406-Wright,  J. 

486.  Unauthorised  Notice  Convening  Meet- 
ing for  Winding-up  Voluntarily — Paid-up 
Shareholders'  Petition  for  Compulsory 
Winding-up— Companies  Act,  1862  (25  &  26 
Vict.  c.  89),  ss.  79,  sub-ss.  5,  129,  sub-ss.  3, 
145.] — A  company  was  insolvent.  A  com- 
mittee of  investigation  was  appointed  who 
made  a  report  charging  the  directors  with 
misfeasance  and  recommending  that  steps 
should  be  taken  to  recover  from  them  what 
they  were  alleged  to  be  liable  for.  Notice 
was  given  convening  a  meeting  to  pass  an 
extraordinary  resolution  for  winding-up 
voluntarily  and  appointing  the  secretary 
liquidator.  The  secretary  was  appointed 
liquidator  at  the  meeting,  and  proceeded 
with  the  most  uniisual  rapidity  to  arrange 
for  the  dissolution  of  the  company  and  the 
destruction  of  all  its  books.  Three  holders 
of  paid-up  shares  petitioned  for  the  com- 
pulsory winding-up  of  the  company. 

Held— that  there  was  no  voluntary  wind- 
ing-up in  existence,  as  the  notice  convening 
the  meeting  was  sent  out  without  the  autho- 
rity of  a  resolution  of  the  board  of  directors. 

Held  also— that,  assuming  that  there  was 
a  valid  voluntary  winding-up,  such  winding- 
up  was  not  a  legal  bar  to  the  jiirisdiction 
of  the  Court  to  make  a  compulsory  order  on 


the  application  of  a  shareholder,  for  the 
resolutions  could  not  be  regarded  as  an 
honest  exercise  of  the  wishes  of  the  share- 
holders with  regard  to  the  winding-up  of 
the  company,  and  it  was  just  and  equitable 
that  the  company  should  be  wound  up  by 
the  Court. 

In  re  Haycraft  Gold  Reduction  and  Mining 
[Co.,  [1900]  2  Ch.  231;  69  L.  J.  Ch.  496; 
83  L.  T.  166;  16  T.  L.  R.  350- 

Cozens-Hardy,  J. 
And  see  Nos.  117  and  480,  supra. 

(b)  Liquidators. 

487.  Appointment  of  Liquidator— Notice— 
Abrogation.^-It  is  competent  for  a  com- 
pany, after  passing  a  resolution  for  volun- 
tary winding-up,  to  proceed  forthwith, 
without  previous  notice  of  intention,  to  the 
election  of  a  liquidator,  and  this  general 
power  will  not  be  abrogated  in  cases  in 
which  notice  has  been  given  of  intention  to 
elect  a  particular  person  as  liquidator,  and 
such  person  is  not  elected. 

Decision  of  Kekewich,  J.  (69  L.  J.  Ch.  97;  48 

W.  R.  200;  81  L.  T.  723),  reversed. 

In  re  Trench  Tubeless  Tyre  Co.,  Ld.  ;  Bethell 

[v.  Trench  Tubeless  Tyre  Co.,  Ld.,   [1900] 

1  Ch.  408;  69  L.  J.  Ch.  213;  48  W.  R.  310; 

82  L.  T.  247;  16  T.  L.  R.  207-C.  A. 

488.  Board  of  Trade—Scheme—Surplus  of 
Calls—"  Undistributed  Assets  "—Payment 
into  Companies  Liquidation  Account — Joint- 
Stock  Companies  Arrangement  Act,  1870  (33 
&  34  Vict.  c.  104),  s.  2— Companies  Winding- 
up  Act,  1890  (53  &  54  Vict.  c.  63),  s.  15, 
sub-s.  3.]— The  L.  M.  Bank  of  F.,  Ld.,  went 
into  voluntary  liquidation  in  December, 
1895,  and  appointed  voluntary  liquidators, 
the  bank  being  in  temporary  difiiculties, 
and  unable  to  pay  the  interest  on  its  ter- 
minable debentures. 

In  1896  a  scheme  of  arrangement  under  the 
Joint-Stock  Companies  Arrangement  Act, 
1870,  was  sanctioned  by  the  Court,  and  under 
this  scheme,  if  there  was  a  surplus  from 
called-up  capital  after  paying  a  dividend 
on  the  debentures,  it  might  be  applied, 
before  paying  any  further  dividends,  in 
the  payment  of  wages,  &c.,  or  in  "  any  ex- 
penditure which  the  company  may  think 
necessary  or  expedient  for  protecting  and 
keeping  up  the  company's  property  and 
assets,  or  of  developing  the  same  with  a 
view  to  the  realisation  thereof."  A  trust 
deed  had  been  executed  in  pursuance  of  the 
scheme,  by  which  the  liquidators  covenanted 
to  apply  the  proceeds  of  the  calls  in  accord- 
ance with  the  scheme. 

The  liquidators  having  delivered  to  the 
Registrar  of  Joint-Stock  Companies  the 
statement  of  accounts  required  by  sect.  15 
of  the  Companies  (Winding-up)  Act,  1890, 
showing  them  still  to  have  a  surplus  of  calls 
in  their  hands,  the  Board  of  Trade  directed 
them  to  pay  this  money  into  the  Companies 
Liquidation  Account,  at  the  Bank  of  Eng- 
land, under  sub-sect.  3  of  the  same  section. 
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This  the  liquidators  refused  to  do,  and  the 

Board  of  Trade  now  moved  for  an  order  on 

the  liquidators  to  obey  the  provisions  of  the 

Act. 

Held— that  the  sum  in  respect  of  which 
the  present  application  was  made  not  being 
"undistributed  assets"  within  the  meaning 
of  sect.  15  of  the  Act,  but  being,  under  the 
provisions  of  the  scheme  and  trust  deed  ap- 
proved by  the  Court,  a  matter  within  the 
discretion  of  the  liquidators,  and  not  of  the 
Board  of  Trade,  the  motion  must  be  dis- 
missed with  costs. 
Ee   Land    Mortgage    Bank    of   Florida,    Ld., 

[1898]  1  Ch.  444;  67  L.  J.  Ch.  183;  78  L.  T. 

1.56;   5   Manson,   178;   14   T.    L.   E.    203;   46 
W.  E.  333— Wright,  J. 

489.  Duties  of  Voluniary  Liquidator- 
Officer  of  Company— Duty  to  Stamp  and  File 
Contract  Relating  to  Shares  Issued  Other- 
wise than  for  Cash— Companies  Act,  1900  (63 
&  64  Vict.  c.  48),  s.  7.]— Where  a  company  is 
being  wound  up  voluntarily,  the  liquidator 
is  an  officer  of  the  company  within  the  mean- 
ing of  sect.  7  of  the  Companies  Act,  1900. 
Therefore  it  is  his  duty  to  pay  out  of  the 
company's  assets  the  stamp  duty  in  respect 
of  any  unfiled  contract  for  the  allotment  of 
shares  for  some  consideration  other  than 
cash,  and  to  file  such  contract. 

In    re    X.   &    Co.,   Ld.,    [1907]   2  Ch.   92;   76 

[L.  J.  Ch.  529;  97  L.  T.  50;  14  Manson,  227 

—Parker,   J. 

490.  Failure  to  Pay  Creditor— Dissolution 
of  Company— Liability  of  Liquidator— Com- 
panies Acts,  1862  (25  &  26  Vict.  c.  89),  ss.  133, 
138,  142,  143;  and  1900  (03  &  64  Vict.  c.  48), 
s.  25.]— The  liquidator  of  a  company,  which 
was  being  voluntarily  wound  up,  knowing  of 
a  debt  due  from  the  company  to  the  plaintiff, 
omitted  to  pay  it,  though  there  were  suffi- 
cient assets  in  his  hands  to  do  so.  The  com- 
pany was  subsequently  dissolved,  and  the 
assets  distributed.  The  plaintiff  had  no 
knowledge  of  the  liquidation  vmtil  after  the 
company  had  been  dissolved.  In  an  action 
against  the  liquidator  to  recover  damages 
for  his  negligence  and  breach  of  statutory 
duty  in  not  paying  the  plaintiff. 

Held— that   the  defendant  was   liable. 
PuLSFORD   r.    Devenish,    [1903]    2   Ch.   G25;    52 
[W.  K.  73;  19  T.  L.  E.  688;  73  L.  J.  Ch.  35; 
11   Manson,   393— Farwell,   J. 

491.  Power  of  Court  to  Appoint  an  Addi- 
tional Liquidator— Companies  Act,  1862  (25 
&  26  Vict.  c.  89),  ss.  138,  141.]-Section  141 
of  the  (Companies  Act,  1862,  enables  the 
Court  to  appoint  a  liquidator  in  a  voluntary 
winding-up,  not  only  in  the  cases  spccifietl 
in  the  section,  but  in  any  other  case,  "on 
due  cause  shewn  "—e.g.,  to  appoint  an  addi- 
tional liquidator. 

Jn   rk   Sunlight   Incandescent   Gas   Lamp   Co., 

[1900]  2  Ch.  728;  69  L.  J.  Ch.  873;  83  L.  T. 

406-AVright,  J. 


492.  Removal  of—"  On  Due  Cause  Shown  " 
—Companies  Act,  1802  (25  &  26  Vict.  c.  89), 
s.  141.] — The  removal  of  a  liquidator  in  a 
voluntary  winding-up  is  a  matter  of  judi- 
cial discretion;  and  if  the  judge  has  exer- 
cised his  discretion  according  to  law,  the 
Court  of  Appeal  has  no  power  to  interfere. 
In  re  Urmston  Grange  Steamship  Co.,   (1901) 

[17  T.   L.   R.   553-C.   A. 

493.  Remuneration— Charges  for  Writing 
Letters.^— A  voluntary  liquidator  charged 
in  respect  of  writing  letters  as  if  they  had 
taken  half-an-hour  each  to  write,  in  accord- 
ance with  the  usual  practice  of  accountants. 
The  official  receiver  contended  that  this 
method  of  computation  was  incorrect. 

Held — that  it  was  not  established  that 
there  was  any  such  general  practice  as  to 
the  charges  allowed  to  be  made  by  account- 
ants; that  the  Court  should  not  adopt  a 
practice  which  makes  no  discrimination 
between  the  class  of  letter  which  from  its 
importance  requires  real  attention  on  the 
part  of  the  principal,  and  letters  which  do 
not  call  for  that  attention;  that  the  scale 
adopted  by  the  Master  of  the  KoUs  and  the 
Vice-Chancellors  and  sanctioned  by  the 
Lord  Chancellor  in  1868  was  applicable  only 
to  official  liquidators;  and  that  in  the  case 
of  a  voluntary  liquidator  each  case  must 
be  considered  with  regard  to  its  own  par- 
ticular circumstances. 
In  re  Amalgamated  Syndicates,   Ld.,   [1901]   2 

[Ch.  181;  70  L.  J.  Ch.  726;  84  L.  T.  864;  17 
T.  L.  E.  486-Wright,  J. 

(c)  Reconstruction. 

494.  Commission  to  Underwriters— Dissen- 
tient Shareholders  —  Sanction  of  Court- 
Companies  Act,  1862  (25  &  26  Vict.  c.  89),  s. 
161  — Jomt  Stock  Companies  Arrangemeiit 
Act,  1870  (33  &  34  Vict.  c.  104).]-The  Court 
was  asked  for  its  sanction  to  a  scheme  of 
arrangement  for  reconstructing  a  company 
which  provided  for  the  formation  of  a  new 
company  and  the  substitution  for  the  exist- 
ing debenture  liability  of  a  different  deben- 
ture liability  of  the  new  company  and  for 
the  transference  of  the  assets  and  liabilities 
to  the  new  company,  and  it  was  proposed  by 
ihe  scheme  that  the  liquidator  should  give 
effect  to  arrangements'  which  he  liad  made 
in  regard  to  underwriting  which  involved  the 
payment  of  a  commission  out  of  ihe  assets  of 
the  company. 

Held— that  the  Court  ouglil  to  be  very 
careful  about  giving  its  sanction  to  siich 
underwriting  agreements.  It  would  be  like 
turning  the  Court  into  a  company  promoter. 
The,  objection,  however,  was  removed  by  the 
undertaking  of  the  liquidator  not  to  act 
upon  and  to  procure  the  cancellation  of  the 
underwriting   agreements. 

Held  also— that  ihe  scheme  deprived  the 
dissentient  shareholders  of  their  statutory 
right  under  sect.  1(11  of  the  Companies  Act, 
1862,  but  that  objection  was  also  removed  by 
the  undcrlaking  of  (lie  liquidator  lliat  those 
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shareliolders  should  be  treated  as  if  they  had 
given  the  proper  notices,  and  should  retain 
the  rights  given  to  them  by  that  section, 
and  as  he  had  also  undertaken  to  pay  the  un- 
secured creditors  in  full,  the  scheme  should 
be  sanctioned  with  such  modifications. 
In  re  Canning  Jarrah  Timber  Co.  (Western 
[Australia)  Ld.,  [1900]  1  Ch.  708;  69 
L.  J.  Ch.  416;  82  L.  T.  409-C.  A. 

495.  Sale  of  Assets— Dissentient  Members- 
Companies  Act,  18G2  (25  &  26  Vict.  c.  89),  s. 
161.]— Where  a  company  is  being  wound  up 
voluntarily,  and  a  shareholder  has  dissented 
from  a  sale  to  a  new  company,  he  cannot  be 
deprived  by  the  articles  of  association  from 
having  the  benefit  ^f  the  provisions  of  sect. 
161  of  the  Companies  Act,  1862.  relating  to 
the  purchase  of  his  interest. 

Payne  v.  The  Cork  Company,  Ld.,  [1900]  1  Ch. 
[308;  69    L.    J.    Ch.    156;  48    W.    E.    325;  82 
L.  T.  44;  16  T.  L.  E.  135-Stirling,  J. 
Aiid  see  No.  468,  supra. 

496.  Sale  to  New  Company— Application, 
after  the  Limited  Time,  for  Shares  in  New 
Company  —  Surplus  Shares  at  Disposal  of 
Netv  Company— Companies  Act,  1862  (25  &26 
Vict.  c.  89),  s.  161.]— A  scheme  for  liquidation 
.'ind  reconstruction  of  a  limited  company, 
which  provides,  as  part  of  the  consideration 
for  the  sale  of  the  assets,  for  the  issue  to 
members  of  the  old  company  of  shares  in 
the  new  company,  but  also  provides  that  to 
obtain  the  shares  members  must  apply  with- 
in a  limited  time  (e.^.,  twenty-one  days) 
after  receiving  notice,  that  shares  not  ap- 
plied for  within  that  time  shall  be  otherwise 
iillottecl,  and  generally  that  all  the  shares 
shall  be  at  the  disposal  of  the  new  com- 
pany, is  authorised  by  sect.  161  of  the  Com- 
panies Act,  1862.  A  member  of  the  old  com- 
panj-,  therefore,  who,  having  by  accident 
omitted  to  make  an  application  in  due  time, 
applies  for  shares  after  the  limited  period 
has  expired,  and  is  refused  an  allotment,  is 
not  entitled  to  an  injunction  to  restrain  the 
two  companies  and  the  liquidator  from 
carrying  out  such  a  scheme  without  pro- 
viding for  the  claim  of  such  member. 

Dicta  of  Lord  Esher,  M.E.,  in  Nicholl  v. 
Eberhardt  Co.  ((1889),  59  L.  J.  Ch.  103;  61 
L.  T.  489;  1  Meg.  402)  not  followed. 

Decision  of  Kekewich,  J.,  reversed. 

BURDETT-COUTTS       V.       TrTJE      BlUE       (HaNNAN's) 

[Gold  Mine,  [1899]  2  Ch.  616;  68  L.  J.  Ch. 
692;  48  W.  E.  1;  81  L.  T.  29;  7  Manson,  85 
-C.  A. 
(d)  Supervision  Orders. 

497.  Pending  Action— Costs  Prior  to  Wind- 
ing-up—Payment  in  FmH.]— The  costs  of  an 
action  begun  by  a  company  while  a  going 
concern  and  continued,  with  leave,  by  the 
liquidators  after  the  company  has  been 
ordered  to  be  wound  up  under  supervision, 
and  in  which  judgment  was  entered  in 
favour  of  the  defendant  with  costs,  are  pay- 


able in  full  even  when  the  order  granting  the 
liquidators  leave  to  continue  the  action  is 
silent  on  the  subject. 

Ee  London  Drapery  Stores,  Ld.,  [1898]  2  Ch. 

[684;  67   L.    J.    Ch.    690;  47    W.    E.    118;  79 

L.  T.  592- Wright,  J. 

498.  Petition  for  Supervision  Order— Need 
not  be  Served  on  Liquidator  —  Companies 
(Winding-up)  Rules,  1890,  r.  ;'5.]— Where  a 
company  in  voluntary  liquidation  presents 
a  petition  for  a  supervision  order,  the  peti- 
tion need  not  be  served  on  the  liquidator, 
and  the  costs  of  serving  it  on  him  and  of 
his  appearing  will  not  be  allowed  in  the 
future. 

The  whole  of  Eule  35  of  1890  is  governed 
by  the  opening  words  "  unless  presented  by 
the  company." 

In  re  Edward  Chester  &  Co.,  Ld.,   (1904)  52 
[W.  E.  189-Buckley,  J. 

499.  Public  Examination  under  the  Com- 
panies (Winding-up)  Act,  1890  (53  &  54  Vict, 
c.  63),  s.  8,  necessary.'] — The  powers  which 
sect.  14  of  the  Companies  (Winding-up)  Act, 
1890,  gives  the  Court  to  order  a  company  to 
be  wound  up  compulsorily  on  the  applica- 
tion of  the  official  receiver  includes  every 
case  where  the  powers  of  the  voluntary 
liquidator  are  proved,  in  the  opinion  of  the 
Court,  to  be  insufficient  for  the  purposes  of 
wunding-up  in  so  far  as  the  interests  of 
creditors  or  contributories  are  concerned. 
An  order,  however,  ought  not  to  be  made  as  a 
matter  of  course,  but  a  strong  case  ought 
to  be  made  out  to  justify  the  interference 
of  the  Court  under  that  section,  e.g.,  that  a 
public  examination  under  sect.  8  of  the  Act 
of  18.90  is  absolutely  necessary. 
In  re  Jubilee  Sites  Syndicate,  Limited,  [1899] 

[2  Ch.  204;  68  L.  J.  Ch.  427;  47  W.  E.  606  j 

80  L.  T.  869;  15  T.  L.  E.  391;  6  Manson,  331 

Wright,  J. 

500.  Subsequent  Supervision  Order— Re- 
muneration  of  Liquidator— Costs  of  Solicitor 
—Priority— Companies  Act,  1862  (25  &  26 
Vict.  c.  89),  ss.  110,  144,  151— Companies 
Winding-up  Rules,  1890,  r.  31.]— The  remu- 
neration of  the  liquidator  in  a  voluntary 
winding-up  continued  under  the  supervi- 
sion of  the  Court  should  come  after  all 
costs,  charges,  and  expens'js  properly  in- 
curred. If  the  money  recovered  is  not  suf- 
ficient to  pay  the  whole  of  the  costs  of  the 
persons  who  are  employed  by  the  liquidator, 
e.g.,  a  solicitor,  the  money,  po  far  as  it  will 
go,  should  be  applied  in  payment  oi  those 
costs  before  the  liquidator  can  receive  any 
remuneration.  The  scheme  of  priority  con- 
templated by  rule  31  of  the  Companies 
(Winding-up)  Eules  of  1890  applies. 

In  re  New  York  Exchange  Co.  ([1893]  1 
Ch.  371;  68  L.  T.  247;  3  E.  144-Kekewich,  J.) 
considered. 

In  re  Sanitary  Burial  Association,  Ld.,  [1900] 

[2  Ch.  289;  69  L.  J.  Ch.  551;  48  W.  E.  529; 

82  L.  T.  639— C.  A. 
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Voluntary  Winding-up — Continued. 

501.  Supervision  of  the  Court— Conflici  of 
Interest  and  Duty  in  Persons  Controlling 
Liquidation.^ — A  shareholder  petitioned  the 
Court  to  order  the  voluntary  winding-up  of 
a  company  to  be  continued,  but  subject  to 
the  supervision  of  the  Court. 

Held— that  the  liquidation  should  be 
placed  under  the  supervision  of  the  Court, 
and  the  only  reason  for  doing  so  was  that 
in  the  proposed  sale  of  the  company's  assets 
the  purchasers,  the  representatives  of  the 
new  company,  were  very  much  the  same  per- 
sons as  those  who  controlled  the  liquidation, 
and  it  might  be  suggested  that  such  a  trans- 
action was  not  the  best  mode  of  realising 
the  full  value  of  the  assets. 

Donald  v.  Eglinton  Chemical  Co.,  Ld.,  (1900) 
[2  F.  402. 

(e)  Surplus  Assets. 

502.  Distribution — Shares  not  Fully  Paid 
up.] — In  a  voluntary  liquidation  of  a  com- 
pany whose  memorandum  of  association  pro- 
vided {inter  alia)  that  "  all  jnoneys  divisible 
amongst  the  holders  of  any  class  of  shares 
shall  be  divided  amongst  the  holders  of  such 
class  of  shares  pro  rata  according  to  the 
amount  paid  up  thereon  for  the  time  being," 
and  whose  capital  was  divided  into  ordinary 
shares  of  £5  each  and  founders'  shares  of  £1 
each  fully  paid  up. 

Held— that  the  words  "  all  moneys  divi- 
sible "  extended  to  not  merely  those  assets 
which  were  actually  in  the  hands  of  the 
liquidator,  but  also  to  the  calls  which  could 
be  made  and  Avhich  for  the  purpose  of  wind- 
up  must  be  considered  as  having  neen  made 
upon  and  paid  by  the  holders  of  all  shares 
not  fully  paid  up,  and  that  the  words  "  ac- 
cording to  the  amount  paid  up  thereon  for  the 
time  being  "  meant  according  to  the  auiount 
actually  paid  up  or  which,  having  regard  to 
what  the  liquidator  ought  to  do,  must  be 
considered  as  paid  up.  In  other  words,  the 
assets  in  hand  plus  the  amount  of  unpaid 
calls  must  be  divided  between  all  the  share- 
holders in  the  proportion  of  £5  to  an  ordi- 
nary shareholder,  and  £1  to  ihe  holder  of  a 
founders'  share,  the  holders  of  unpaid 
shares  being  debited  with  the  amount  of  the 
calls  which  they  have  not  in  fact  paid. 

In   re   Welsh   Whisky  Distillery   Co.,   Ld., 
[(1900)  16  T.  L.  E.  24G— Cozens-Hardy,  J. 

503.  Subsequent  Profit—No  Dividend  ITe- 
clared— Preference  Shareholders— Cumula- 
tive Preference  Dividend— Distribution  as 
Ordinary  .4sscfs.]— A  company  had  prtfer- 
ence  and  ordinary  shares,  both  of  which 
were  fully  paid  up.  The  holders  of  the 
preference  shares  were  entitled  to  a  cumu- 
lative preferential  dividend  of  5  per  cent,  per 
annum  upon  the  amount  paid  up  thereon, 
so  long  as  the  company  was  a  going  concern. 
In  the  four  years  before  the  commencement 


of  the  winding-up  the  company  did  not 
declare  any  dividend.  In  the  first  three  of 
those  years  the  expenditure  exceeded  the 
income,  so  that  there  was  a  loss  of  capital 
amounting  in  the  whole  to  £i,diG.  In  the 
fourth  year  ending  March  31st,  1900,  there 
was  an  excess  of  income  over  expenditure 
amounting  to  ^£1,675.  The  company  went 
into  liquidation  in  August,  1900;  another 
company  purchased  its  undertakings  and 
assets.  The  question  arose  whether  the  sum 
of  ,£1,675,  which  was  in  effect  excepted  as  the 
profits  of  one  year's  trading  from  the  sale, 
should  be  employed  in  paying  dividend  on 
the  preference  shares  or  divided  rateably 
among  all  the  shareholders.  Clause  5  of  the 
articles  of  association  gave  the  preference 
shareholders  a  right  to  a  fixed  cumulative 
preferential  dividend  of  5  per  cent,  subject 
to  the  provisions  of  the  articles  of  associa- 
tion, and  clause  6  of  the  article  provided 
that  in  the  event  of  the  company  being 
wound  up  the  "  surplus  assets "  were  to  be 
distributed  between  the  holders  of  prefer- 
ence shares  and  ordinary  shares  according 
to  the  amount  paid  thereon. 

Held— that  "■  surplus  assets  "  within  clause 
6  meant  that  which  remained  after  all  the 
outside  liabilities  of  the  company  had  been 
satisfied  :  that  the  directors  had  never  exer- 
cised their  discretion  in  recommending  the 
declaration  of  a  dividend,  and  after  tlie 
commencement  of  the  liquidation  they  could 
not  do  so;  that  the  onus  was  upon  the  prefer- 
ence shareholders  to  show  that  this  sum  was 
available  for  dividend,  and  this  they  had  not 
done  and  could  not  do;  and  that  the  ^1,675 
must  be  divided  rateably  among  all  the 
holders  of  preference  shares  and  ordinary 
shares. 

In  re  Bridgwater  Navigation  Co.  ((1891) 
I  Ch.  155;  60  L.  J.  Ch.  415;  64  L.  T.  576- 
C.  A.);  and  Bishop  v.  Smyrna  and  Cassaba 
Ry.  Co.  ([1895]  2  Ch.  265;  64  L.  J.  Ch.  617; 
43  W.  E.  647;  72  L.  T.  773;  13  E.  561;  2 
Manson,  429— Kekewich,  J.)  distinguished. 

Decision  of  Wright,  J.  ([1901]  2  Ch.  184; 
70  L.  J.  Ch.  639;  49  W.  E.  556;  84  L.  T.  864; 
8  Manson,  319),  afiirmed. 

In  re  Crichton's  Oil  Company,  [1902]  2  Ch.  86; 

[71  L.  J.  Ch.  531;  86  L.  T.  787;  18  T.  L.  E. 

556— C.  A. 
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I.  Eight  to  takk  land. 

(a)  In  General  . 
(.&)  Superfluous  Land 

II.  Compensation. 

(a)  Principle  of  Assessment 

(b)  Injurious  Affection 

III.  Procedure. 

(a)  Generally fill 

Ih)  Notice  to  Treat     .         . 

(c)  Costs     .... 
Id)  Taking  Part  only 

IV.  Purchase  Money  in  Court  .  619 

V.  Particular  Classes  of  Undertakings. 

(a)  Railways 625 

(&)  Waterworks 630 

(c)  Housing  of  the  Working  Classes 

Acts 630 

(rf)  Education  Authorities  .         .         .  632 

I.  THE  RIGHT  TO  TAKE  LAND, 
(a)  In  General. 

1.  Easement— No  Power  to  Acquire  Ease- 
ment Compulsorily  —  Land  Described  as 
"  Bounded  by  a  Proposed  Road  "—No  Right 
to  have  the  Road  made— Lands  Clauses  Con- 
solidation Act,  1845  (8  «&  9  Vict.  c.  18).]- 
The  provisions  of  the  Lands  Clauses  Act  do 
not  extend  to  the  compulsory  acquisition  of 
easement. 

Therefore,  the  compulsory  acquisition  of 
land  bounded  by  A.  Street  t  nd  "  a  proposed 
new  road,"  marked  B.  on  the  vendor's  land, 
confers  no  right  to  insist  on  such  road  being 
made,  if  the  vendor  changes  his  mind. 

Even  if,  after  notice  to  treat,  an  agree- 
ment is  come  to  as  to  price,  there  is  no  con- 
tractual right  to  have  the  road  made,  at  any 
rate,  not  when  the  owner  has  all  along  set 
up  the  case  that  the  acquisition  of  the  site 
for  the  particular  purpose  is  destructive  of 
the  building  scheme,  for  the  purposes  of 
which  he  intended  to  make  the  road. 

Decision  of  Kekewich,  J.,  affirmed. 
London   School   Board    r.    Foster,    (1903)    87 
[L.  T.  700-C.  A. 

2.  Illegal  Purpose-Land  Taken  Compul- 
sorily by  Lessees  for  Illegal  Purpose — 
Breach  of  Covenant  in  Lease— Forfeiture- 
Damages — Lands  Clauses  Consolidation  Act, 
1845  (8  &  9  Vict.  c.  18),  s.  85.]— The  plaintiffs 
let  freehold  land  by  a  lease  containing  a 
covenant  against  altering  buildings  and  a 
proviso  for  re-entry. 

The  defendants  took  an  assignment  of  the 
lease,  and  then  proceeded  to  exercise  powers 
of  compulsory  purchase;  they  intended  to 
erect  a  pupil  teachers'  centre,  and  after 
giving  the  bond  required  by  sect.  85  and 
being  lessees  in  possession,  they  began  to 
demolish  the  buildings. 

In  Dyer's  Case  ([1902]  2  Ch.  768)  the  C.  A. 
held    that    for    the    defendants   to    establish 


pupil  teachers'  centres  was  ultra  vires,  and 
the  plaintiffs  thereupon  brought  an  action 
claiming  that  the  proceedings  for  compul- 
sory purchase  were  nugatory,  and  that  the 
defendants  as  assignees  of  the  lease  had 
forfeited  it  by  their  breach  of  covenant. 

Held— that  the  defendants  had  forfeited 
the  lease  and  were  liable  in  damages. 

A  public  body  having  powers  for  the  com- 
pulsory acquisition  of  land  cannot  employ 
them  to  acquire  land  for  a  purpose  which 
it  is  not  legally  competent  to  carry  out; 
and  cannot,  by  proceeding  under  sect.  85  of 
the  Lands  Clauses  Act,  1845,  confer  upon 
itself  a  right  which  it  would  not  otherwise 
possess. 

A  conveyance  to  a  public  body  will  pass 
the  property  conveyed,  although  that  body 
was  acting  in  breach  of  trust  in  applying 
its  funds  to  the  purchase,  and  it  will  be 
liable  for  breaches  of  covenants  in  the  lease 
assigned  to  it. 

Ayres    v.    South    Australian   Banking    Co. 
((1872)  L.  R.  3  P.  C.  548;  40  L.  J.  P.  C.  548; 
19  W.  R.  8G0)  distinguished  as  to  the  former 
point,  but  followed  as  to  the  latter. 
Batson     v.     London     School     Board,     (1904) 

[(No.   1)   67  J.   P.   457;   20  T.   L.   R.   22;   2 
L.  G.  R.  116-Channell.  J. 

3.  Interests  Omitted — Title— Ejectment.] — 
The  plaintiffs  were  authorised  to  take  by 
compulsory  purchase  certain  lands,  includ- 
ing those  in  dispute  in  this  action.  The 
lands  required  were  mainly  the  property  of 
G. ;  but  the  defendant,  who  held  adjoining 
lands  from  G.  under  a  lease,  had  encroached, 
and  had  already  acquired  a  title  under  the 
Statute  of  Limitations  to  portion  of  the 
lands  required  by  the  plaintiffs  for  the 
residue  of  the  term  of  his  lease.  This  por- 
tion was  included  in  the  advertisements 
issued  and  the  plans  deposited,  but  the  name 
of  the  defendant  (of  whose  claim  the  plain- 
tiffs were  ignorant)  did  not  appear  in  the 
schedule,  or  in  the  arbitrator's  award,  as 
that  of  an  interested  person.  No  claim 
was  ever  made  by  the  defendant  to  the 
plaintiffs  in  respect  of  any  interest  in  the 
premises.  In  an  action  of  ejectment 
brought  by  the  plaintiffs  against  the  de- 
fendant to  recover  possession  of  that  portion 
of  the  lands  to  which  the  defendant  had  so 
acquired  a  title. 

Held — that  the  plaintiffs  were  not  entitled 
to  recover  possession. 

Omagh  Urban  Council  v.  Henderson,  [1907]  2 
[Ir.  R.  310— C.  A. 

4.  Interests  Omitted— Entry  upon  Land — 
Omission  to  Purchase  through  "Mistake  or 
Inadvertence  "  —  Costs  of  Action  —  Lands 
Clauses  Consolidation  Act,  1845  (8  &  9  Vict, 
c.  18),  s.  124.]— Where  a  railway  company 
wrongfully  entered  upon  a  small  piece  of 
land,  as  to  which  they  had  given  no  notice 
to  treat,  and  the  owner  standing  upon  his 
strict  rights  issued  a  writ,  and  the  action 
was  by  consent  disposed  of  upon  the  motion 
for  an  injunction. 


597         COMPULSOBY    PURCHASE    AND    COMPENSATION. 


598 


The  Right  to  Take  L&ni.— Continued. 

Held— that  the  company  ought  to  pay  the 
general  costs  of  the  action,  but  that  the 
plaintiff  must  pay  the  costs  of  a  new  and 
unfounded  issue  as  to  damage  by  blasting, 
which  he  had  raised  just  before  the  hearing 
of  the  motion. 

Cardwell    v.    Midland    Ey.    Co.,     (1904)    21 
[T.  L.  E.  23-C.  A. 

5.  Limit  of  Time  for  "Special  Act"—In- 
terprciation— Lands  Clauses  Consolidation 
let,  1845  (8  &  9  Vict.  c.  18),  s.  123— Military 
Lands  Aet,  1892  (55  &  56  Vict.  c.  43),  s.  2  (2)- 
Military  Lands  Provisional  Orders  Confir- 
mation Aet,  1895  (58  Vict.  c.  xxv.  loe.  and 
pt-rx.).]— The  Lands  Clauses  Consolidation 
Act,  1845,  sect.  123,  limits  the  time  for  com- 
pulsory purchase  of  lands,  if  no  period  is 
prescribed,  to  three  years  after  the  passing 
of  "  the  Special  Act."  The  Military  Lands 
Act,  1892,  which  was  passed  on  June  27th, 
1892,  to  provide  for  the  acquisition  of  lands 
for  military  purposes,  incorporates  the 
Lands  Clauses  Consolidation  Act,  1845,  and 
enacts  that,  "  in  the  construction  of  this 
Act  and  of  the  incorporated  Acts,  this  Act 
shall  be  deemed  the  Special  Act."  It  also 
enacts  that  the  provisions  of  the  incor- 
porated Acts  with  respect  to  compulsory 
purchase  shall  not  be  put  in  force  until  a 
Provisional  Order  has  been  made  and  sanc- 
tioned by  Act  of  Parliament.  In  1895  an 
Act  was  passed  confirming  a  Provisional 
Order  authorising  the  Secretary  of  State  for 
War  to  take  certain  lands  in  the  neighbour- 
hood of  Londonderry  for  military  purposes, 
and,  in  February,  1898,  a  notice  to  treat  was 
served,  and  the  other  necessary  steps  were 
taken  to  have  the  amoiint  of  compensation 
to  be  paid  for  the  lands  ascertained  by  arbi- 
tration, pursuant  to  the  Act.  The  statutory 
notices  were  served  on  the  occupier,  and  on 
the  owner,  who  was  tenant  for  life.  In 
June,  1898,  an  action  was  brought  against 
the  arbitrator  appointed  by  the  Secretary 
of  State  for  War  and  the  tenant  for  life  by 
the  owners  of  the  reversion  in  fee,  to  re- 
strain the  arbitration  proceedings  on  the 
ground  of  want  of  jurisdiction,  the  compul- 
sory powers  having,  as  they  alleged,  expired 
at  the  end  of  three  years  from  the  passing 
of  the  Military  Lands  Act,  1892,  which  they 
contended  was  the  "  Special  Act." 

Held— that  a  literal  construction  could 
not  be  given  to  the  words  of  the  Military 
r,ands  Act,  1892,  deeming  it  to  be  the 
"Special  Act,"  and  that  the  "Special  Act" 
within  the  meaning  of  the  Lands  Clauses 
Act,  1845,  sect.  123,  was  the  Military  Lands 
Act,  1892,  together  with  the  Act  of  1895  con- 
firming the  Provisional  Order  made  pur- 
suant to  the  Act  of  1892. 
Hill  v.  Haire,  [1899]  1  Ir.  E.  87— M.  E. 


6.  Time  for  Exercise  of  Statutory  Powers 
— Computation  —  "Three  Years  from  the 
Passinr/  of  tliis  Act"— West  Metropolitan 
Railway  Act,  1899  («2  &  G3  Vict.  c.  ccl.),  x.  29.] 
—There  is  a  distinctioa   (though    a  fine  one; 


between  the  creation  of  a  term,  which  in- 
cludes the  day  of  creation,  and  the  limita- 
tion of  a  period  for  doing  any  act,  in  which 
case  the  first  incomplete  day  is  excluded. 

The  West  Metropolitan  Eailway  Act,  1899. 
which  incorporated  the  Land  Clauses  Acts, 
provided  by  sect.  29  that :  "  The  powers  of 
tlie  company  for  the  compulsory  purchase 
of  lands  for  the  purposes  of  this  Act  shall 
cease  after  the  expiration  of  three  years 
from  the  passing  of  this  Act."  The  Act  re- 
ceived the  Eoyal  Assent  on  August  9th,  1899. 
On  August  9th,  1902,  the  railway  company 
served  upon  the  plaintiffs  a  ^notice  to  treat 
for  the  purchase  of  certain  land  for  the 
purposes  of  the  Act. 

Held— that  in  computing  the  three  years 
the  day  of  the  passing  of  the  Act  must  be 
excluded,  and  that  therefore  the  notice  to 
treat  was  served  in  time. 

Lester  v.   Garland   ((1808)  15  Ves.  248)  and 
Russell   V.   Ledsam    ((1S45)    14   M.  &  W.  574 
(Parke,  B.))  followed. 
Goldsmiths    Co.    v.   West    Metropolitan    Ey. 

[Co.,  [1904]  1  K.  B.  1;  72  L.  J.  K.  B.  931; 

68  J.  P.  41;  52  W.  E.  21;  89  L.  T.  428;  20 
T.  L.  E.  7-C.  A. 

(b)  Superfluous  Land. 

6a.  Application  to  Purpose  Inconsistent 
with  Original  Purpose — Local  Government 
Board's  Direction  —  Injunction  —  Public 
Health  Act,  1875  (38  &  39  Vict.  c.  55),  ss.  175, 
176.]— By  sect.  175  (1)  of  the  Public  Health 
Act,  1875,  "  any  lands  acquired  by  a  local 
authority  in  pursuance  of  any  powers  in 
this  Act  contained  and  not  required  for  the 
purpose  for  which  they  were  acquired  shall 
(unless  the  Local  Government  Board  other- 
wise direct)  be  sold." 

Held — that  the  language  of  sect.  175  was 
not  sufficient  to  enable  a  local  authority  to 
apply  such  land  permanently  to  a  purpose 
different  from  that  for  which  it  was  origin- 
ally acquired,  notwithstanding  that  the 
Local  Govern'iient  Board  had  directed  ihat 
the  land  need  not  be  sold  and  should  be 
applied  permanently  to  a  purpose  incon- 
sistent with  th3  original  purpose. 

Decision  of  Kekewicli,  J.   ([1900]  1  Ch.  51; 
69  L.  J.  Ch.  39;  63  J.  P.  824;  48  W.  E.  69;  81 
L.  T.  504;  16  T.  L.  E.  10),  affirmed. 
Attorney-General  r.  Hanwell  Urban  District 

[Council,  [1900]  2  Ch.  377;  69  L.  J.  Ch.  G26; 

48  W.  E.  690;  82  L.  T.  778;  16  T.  L.  E.  452 
-C.  A. 

7.  Land  Acquired  by  Local  Authority  for 
Generating  Station— Use  thereof  for  Refuse 
Destructoi — Ultra  vires— Electric  Lighting 
Act,  1882  (45  &  46  Vict.  c.  56),  s.  W-Eleetric 
Lighting  (Clauses)  Act,  1899  (62  &  63  Vict. 
c.  19),  Sched.  cl.  2  and  H— Public  Health  Aet. 
1875  (38  &  39  Vict.  c.  55),  s.  175.]  — Land 
acquired  by  a  local  authority  under  the 
Electric  Lighting  Acts  for  the  purpose  of 
electric  lighting  cannot  be  used  by  them  for 
any  other  purpose  in  liie  absence  of  leave 
specially  given  by  some  Acf  of  I'arliament. 
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Attorney-General   v. 
trict  Council   ([1900] 


626;  48  W.  R.  690;  82  L. 
and  Atto7-ney-General 
District  Council  ([1898] 
23;  61  J.  P.  825;  46  W. 
Romer,  J.  (see  Sewers, 
Decision  of  Farwell, 
74  L.  J.  Ch.  716;  69  J. 
21  T.  L.  R.  770;  3  L.  G. 


Hanicell    Urban   Dis- 
Ch.  377;  69  L.  J.  Ch. 

T.  778-C.  A.,  supra) 
V.   Teddington   Urban 

1  Ch.  66;  67  L.  J.  Ch. 

R.  88;  77  L.  T.  426— 
37))  applied. 
J.    ([1905]   2  Ch.  441; 
P.  459;  54  W.   R.  61; 

R.  1259)  affirmed. 


Attorney-General  v.  Pontypridd  Urban   Dis- 

[trict  Council,  [1906]  2  Ch.  257;  W.  N.  117 

-C.  A. 

8.  Vesting  of— Lands  Clauses  Consolidation 
Act,  1845  (8  &  9  Vict.  c.  18),  s.  127.]— Where 
under  the  provisions  of  sect.  127  of  the  Lands 
Clauses  Act,  1845,  superfluous  lands  become, 
in  det'ault  of  sale  within  the  prescribed 
period,  vested  in  the  adjoining  owners,  the 
vesting  takes  place  by  force  of  a  conditional 
limitation  and  not  of  a  forfeiture. 
Miller  v.  Waterford  Harbour  Commissioners, 

[1904]  2  Ir.  R.  421— K.  B.  D. 

9.  Whether  Land  has  become  Superfluous— 
Baihnaij  Company— Lands  Clauses  Consolida- 
tion Act  (Scotland),  1845  (8  &  9  Vict.  c.  19), 
s.  120.]-The  fact  that  before  and  after  the 
expiration  of  ten  years  from  the  period 
limited  by  the  special  Act  for  the  comple- 
tion of  the  works,  the  directors  of  a  railway 
company  have  entered  into  negotiations  for 
the  sale  or  lease  of  land  taken  by  them  under 
the  provisions  of  their  Act,  is  not  conclusive 
evidence  that  at  the  expiration  of  ten  years 
such  land  had  become  "  s^uperfluous  land  " 
within  the  meaning  of  the  Lands  Clauses 
Acts. 

London  and  South-Western  Railway  Com- 
pany V.  Blaclcmore  (L.  R.  4  H.  L.  610)  dis- 
tinguished. 

Decision  of  Court  of  Session  ((1897)  24  R. 
1156,  34  Sc.  L.  R.  828)  affirmed. 
Macfie  v.  Callender    and    Oban  Railway  Co., 

[1898]  A.  C.  270;  67  L.  J.  P.  C.  58;  78  L.  T. 
598— H.  L.  (Sc.) 

IL  COMPENSATION. 

(a)  Principle  of  Assessment. 

10.  Church— Compensation  — Purchase  of 
Subsoil— Site  capable  of  being  used  for 
Building  Purposes— Union  of  Benefices  Act, 
1860  (23  &  24  Vict.  c.  U2)-Lands  Clauses 
Consolidation  Act,  1845  (8  &  9  Vict.  c.  18),  s. 
63.]— In  the  year  1893  the  City  and  South 
London  Railway  Company  obtained  an  Act 
which  empowered  them  to  purchase  for  the 
purposes  of  their  undertaking  the  site  of 
the  church  of  St.  Mary  Woolnoth,  in  the 
City  of  London.  In  1896  the  company 
served  a  notice  to  treat  for  the  purchase  of 
the  church  and  the  adjoining  lands.  In 
the  same  year  they  deposited  a  bill  to  ex- 
tend the  time  for  the  construction  of  the 
railway.  The  bill  was  passed  with  certain 
clauses  inserted,  which  provided  that  the 
company   should   not   purchase   or   take  any 


part  of  the  said  church,  but  that  they 
might  take  an  easement  or  right  of  using 
the  subsoil  under  any  part  of  the  property 
of  which  the  surface  should  not  be  pur- 
chased, including  such  part  of  the  crypt 
and  foundations  of  the  said  church  as  they 
might  require,  and,  further,  that  the  com- 
pensation to  be  paid  should,  in  default  of 
agreement,  be  determined  by  an  arbitrator, 
provided  that  in  assessing  the  compensation 
to  be  paid  the  arbitrator  should  take  into 
consideration  the  additional  liabilities  and 
expenses  entailed  upon  the  company  in  con- 
structing the  railway  without  removing  the 
church.  In  1897  the  company  gave  notice  to 
treat  for  certain  laud  adjoining  the  church 
and  for  an  easement  under  the  church  itself. 

Held — that,  as  there  was  nothing  in  the 
special  Acts  showing  an  intention  that  the 
church  was  to  remain  in  perpetuity,  the 
compensation  should  be  assessed  upon  ihe 
basis  that  the  site  might  possibly  be  used 
for  business  or  building  purposes,  deducting 
from  such  amount  the  expenses  the  company 
had  been  put  to  in  avoiding  any  injury  to 
the  church. 

The  decision  of  the  Court  of  Appeal  ([1903] 
2  K.  B.  728;  72  L.  J.  K.  B.  936;  67  J.  P.  221; 
88  L.  T.  530;  19  T.  L.  R.  363)  affirmed. 

In  re  City  and  South  London  Ry.  Co.  and  St. 

TMary  Woolnoth  and  St.  Mary  Woolchurch 

Haw,  [1905]  A.  C.  1;  74  L.  J.  K.  B.  147;  69 

J.    P.    101;    92   L.    T.   34;   21   T.    L.    R.   127 

-H.  L. 

11.  Copyholds  —  Enfranchisement  —  Drop- 
ping Fines— Assessment  of  Compensation- 
Lands  Clauses  Act,  1845  (8  &  9  Vict.  c.  18), 
s.  95.] — A  railway  company  in  1807  acquired 
compulsorily  certain  copyhold  land  under 
the  powers  of  a  special  Act  which  incor- 
porated the  Lands  Clauses  Act,  1845,  and 
entered  into  possession.  By  the  custom  of 
the  manor,  dropping  fines  were  due  on  any 
admittance  consequent  on  the  death  of  a 
tenant.  The  conveyance  was  not  enrolled 
until  1892,  and  in  the  meantime  the  tenant 
who  executed  the  conveyance  had  died,  and 
also  her  customary  heir.  Subsequently  the 
defendants,  the  successors  in  title  of  the 
company  which  had  acquired  the  land, 
applied  to  the  lord  of  the  manor  to  enfran- 
chise the  land. 

Held — that,  upon  enfranchisement,  the 
lord  was  entitled,  under  sect.  95  of  the  Lands 
Clauses  Act,  1845,  to  require  the  railway 
company  to  pay  or  to  take  into  account  in 
the  assessment  of  the  compensation  all  drop- 
ping fines  arising  between  the  expiration  of 
one  month  from  possession  being  taken,  as 
fixed  by  sect.  96  of  the  Act,  and  the  actual 
enfranchisement— namely,  those  dropping 
fines  payable  on  the  deaths  of  the  above- 
mentioned  tenant  and  her  customary  heir. 

In  re  Wilson's  Estate  ((1802),  2  J.  &  H.  619, 
623) ;  In  re  Marquess  of  Salisbury  and  L.  & 
N.W.R.  Co.  ((1879)  [1892]  1  Ch.  75,  n.);  and 
Lowther  v.  Caledonian  Ry.  Co.  ([1892]  1  Ch. 
C3;  61  L.  J.  Ch.  108;  66  L.  T.  62;  40  W.  R. 
225— C.  A.)  applied. 
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Compen  sation — Cont  inued. 

Lord  Leconfield  v.  London  and  North- 
[  Western  Eailway  Coivipany  and  Furness 
Eailway  Company,  [1907]  1  Ch.  38;  76  L.  J. 
Ch.  33;  95  L.  T   672;  23  T.  L.  R.  31— Eady,  J. 

12.  Enhanced  Value  by  Beason  of  Neces- 
sary Combination  with  other  Lands  — 
Liability  to  Maintain  School  by  Reason  of 
Works — Compensation  /or.]— In  assessing 
the  value  of  land  compulsorily  taken  for  the 
purpose  of  forming  a  reservoir,  the  arbi- 
trator took  into  consideration,  as  enhcDcing 
its  value,  its  natural  character  and  position 
rendering  its  combination  with  other  lands 
necessary  for  the  above  purpose. 

Held — that  he  was  right. 

Held  also— that  the  possible  expense  to 
the  claimant  of  establishing  and  maintain- 
ing a  voluntary  school  for  the  benefit  of 
the  children  of  workmen  engaged  on  the 
works,  so  as  to  avoid  the  establishment  of  a 
public  elementary  school,  was  too  remote 
and  uncertain  to  form  a  basis  of  compensa- 
tion. 

Corporation     of     Tynejiouth     v.     Duke     of 

[Northumberland,     Corporation     of    Tyne- 

mouth    v.    Trevelyan,  and  Corporation    of 

Tynemouth  v.  Orde,  (1903)  67  J.  P.  425;  19 

T.  L.  R.  630;  89  L.  T.  557— Wright,  J. 

13.  Interest  in  Land — Chance  of  Renewal 
of  Lease.'] — The  probability  that  his  lease 
will  be  renewed  does  not  entitle  the  lessee  to 
compensation  under  the  Lands  Clauses  Acts. 

Ex  parte  Farlow  ((1831)  2  B  &  Ad.  341) 
discussed. 

Lynch  v.    Glasgow    Corporation,  (1904)  5  F. 
[174— Ct.  of  Sess. 

14.  Interest  in  Land — Grant  of  Right  to 
Sell  Refreshments  at  Theatre — Right  to  Use 
of  Necessary  Rooms— Lands  Clauses  Act, 
1845  (8  &  9  Vict.  c.  18),  s.  68.]— By  an  agree- 
ment in  writing  the  lessee  of  a  theatre 
granted  and  let  to  the  plaintiffs  the  free  and 
exclusive  right  to  sell  refreshments  at  the 
theatre,  with  the  necessary  use  of  the  re- 
freshment rooms  and  bars,  cloak  rooms  and 
wine  cellars,  together  with  the  right  of  free 
access  for  the  plaintiffs  and  their  servants 
to  and  from  all  parts  of  the  premises  as 
might  bf)  necessary  and  usual  for  exercising 
the  rights  thereby  granted,  and  also  the 
free  and  exclusive  right  to  supply  to  the 
visitors  wines,  spirits,  cigars,  programmes, 
and  other  articles,  and  of  providing  cloak 
rooms  and  other  accommodation,  and  also 
the  solo  and  exclusive  privilege  of  adver- 
tising and  letting  spaces  for  advertisements 
in  the  refreshment  and  cloak  rooms  and  on 
all  programmes.  The  theatre  having  been 
compulsorily  purchased  by  the  local  autho- 
rity for  a  public  improvement,  the  plaintiffs 
claimed  compensation  under  sect.  68  of  the 
Lands  Clauses  Act,  1845. 

Held— that  the  agreement  created  merely 
a  licence,  and  not  an  interest  in  land  within 


sect.  68,  and  that  the  claim  for  compensation 
failed. 

Daly  V.  Edwardes  ((1900)  49  W.  R.  244;  83 
L.  T.  548;  17  T.  L.  R.  115— C.  A.;  (1901)  50 
W.  R.  358 ;  85  L.  T.  650 ;  18  T.  L.  R.  169 ;  sub 
nom.  Edwards  v.  Barrington  —  H.  L.  (see 
Landlord  and  Tenant,  176))  followed. 

Decision  of  Wright,  J.  (67  J,  P.  403;  88 
L.  T.  689;  19  T.  L.  R.  436)  affirmed. 

Frank  Warr  &  Co.,  Ld.  v.  London  County 

[Council,  [1904]  1  K.  B.  713;  73  L.  J.  K.  B. 

362;  68  J.  P.  335;  52  W.  R.  405;  90  L.  T.  368; 

20  T.  L   R.  346;  2  L.  G.  R.  723— C.  A. 

15.  "  Interest  "  of  Landowner — Arrears  of 
Rent  Due— " Incumbrance" — Costs  of  Prior 
Abortive  Arbitration— Defence  Acts,  1842 — 
1873.]  —  Arbitrators  appointed  under  the 
Lands  Clauses  Consolidation  Acts  for  the 
purpose  of  assessing  compensation  to  be  paid 
for  lands  compulsorily  taken  for  the  defence 
of  the  realm : — 

Held — not  to  be  entitled,  in  assessing  the 
value  of  the  owner's  (or  reversioner's)  in- 
tei-est,  to  take  into  account  the  existence  of 
arrears  of  rent,  due  by  lessees  or  tenants, 
which  that  taking  rendered  irrecoverable; 
nor  entitled  to  award  to  the  owner,  as  part 
of  the  costs  of  the  arbitration,  costs  of  a 
prior  abortive  arbitration  purporting  to  be 
held  under  the  Railways   (Ireland)  Acts. 

In  re  Kilworth  Rifle  Range;  Secretary  op 

[State  fob  War  v.  Countess  of  Kingston, 

[1899]  2  Jr.  R.  305— Q.  B. 

16.  Interests  Created  after  Notice  to  Treat 
-No  right  to  Compensation--Lands  Clauses 
Ccnsolidation  Act,  1845  (8  &  9  Vict.  c.  18),  ss. 
18,  68.]— A  company  served  a  notice  to  treat 
in  October,  1891,  and  the  landowner  sent  in 
his  claim  in  Januarj%  1892.  In  October, 
1892,  he  agreed  with  the  company  as  to  the 
amount  of  compensation  to  be  paid  him, 
and  the  conveyance  Avas  executed  in  due 
course.  In  June,  1892,  the  landowner  granted 
a  lease  of  certain  building  land  not  included 
in  the  notice  to  treat,  but  which  was  subse- 
quently affected  injuriously  by  the  company's 
undertaking;  and  it  was  admitted  that  at 
the  date  of  the  lease  the  lessee  knew  nothing 
of  the  notice  to  treat,  and  that  at  the  date 
of  the  agreement  as  to  compensation  the 
company  knew  nothing  of  the  lease. 

Held— that  the  lessee  could  rot  recover 
from  the  company  in  respect  of  injury  to 
land  leased  to  him  after  the  date  of  the 
notice  to  treat :  the  effect  of  such  a  notice  is 
to  prevent  a  landlord  creating  anj  new  in- 
terests entitled  to  compensation  either  in 
Ir.nd  to  be  taken  by  the  promoters,  or  in 
land  to  be  injuriously  affected  by  their  un- 
dertaking. 

Decision  of  Lord  Alverstone,  C.J.  ([1901] 
2  K.  B.  753;  70  L.  J.  K.  B.  775;  85  L.  T.  283; 
17  T.  L.  R.  630;  50  W.  R.  155),  reversed. 

Decision  of  C.  A.  ([19U31  1  K.  B.  652;  72 
L.  J.  K.  B.  128;  67  J.  P.  77;  51  W.  R.  308; 
88  L.  T.  374;  19  T.  L.  R.  210)  affirmed. 
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Compensation  —  Continued. 

Mercer  r.  Liverpool,  St.  Helens  and  Squth- 

[Lancashire   Ey.   Co.,    [1904]   A.    C.   461;  73 

L.  J.  K.  B.  960;  68  J.  P.  533;  20  T.  L.  R. 

673;  53  W.  R.  241;  91  L.  T.  605—11.  L.  (E.) 

17.  Lease  of  Lands— Y early  Rent— Clause  of 
Surrender  at  End  of  7  or  14  Years— Basis  of 
Value— Arbitraiion.] — P.,  owner  in  fee,  de- 
mised lands  in  1887  to  the  Secretary  of  State 
for  War  for  twenty-one  years  at  a  rent  of 
^43,  with  a  clause  of  surrender  at  the  end 
of  seven  or  fourteen  years.  In  1898  the 
Secretary  of  State  for  War  served  a  notice 
to  treat. 

Held— that  the  compensation  payable  to 
P.  in  respect  of  the  reserved  rent  should  be 
assessed  on  the  basis  of  a  purchase  at  a  point 
of  time  immediately  before  the  notice  to 
treat,  and  should  be  valued  at  the  rent  re- 
served upon  a  lease  for  the  residue  unexpired 
of  a  term  of  twenty-one  years,  taking  into 
account  the  likelihood  of  the  lease  being 
sooner  determined,  and  that  all  the  circum- 
stances of  the  case  and  the  holding  should 
be  taken  into  consideration,  and  that  the 
arbitrator  should  find  the  reasonable  value 
of  the  rent  to  be  purchased  on  the  basis  of 
what  a  purchaser  would  have  given  for  it 
immediately  before  the  notice  to  treat. 

Semble,  20  per  cent,  is  an  unreasonable 
addition  for  compulsory  taking. 

In  re  Athlone  Eifle  Range,  [1902]  1  Ir.  R.  433 

[M.  E. 

18.  Lease  to  Railway—Subsequent  Compul- 
sory Purchase— Basis  of  Valuation.^— By  an 
indenture  dated  29th  May,  1839,  the  then 
Eyrl  of  Eldon  let  land  to  a  railway  company, 
with  liberty  to  them  to  make  a  railway 
thereon,  at  a  yearly  rent  of  =£144  5s.  The 
railway  company  constructed  the  rt-ilway  on 
Iho  demised  land,  and  continued  to  use  it 
up  to  the  present  time.  In  1890  the  defen- 
dants obtained  powers  to  take  the  land  in 
question  compulsorily  pursuant  to  the  Lands 
Clauses  Act,  1845.  An  arbitration  took 
place.  The  umpire  recited  in  his  reward 
that  "  In  making  this  my  award,  I  have 
considered  the  said  yearly  rent  of  ^6144  5s. 
as  the  proper  basis  upon  which  to  calculate 
the  value  of  the  said  lands  and  heredita- 
ments." 

Held— that  as  the  rent  had  been  paid  ever 
since  1839,  and  was  likely  to  continue  to  be 
paid,  because  the  defendants  had  expended 
so  large  a  sum  of  money  on  the  land  that  they 
were  never  likely  to  determine  their  tenancy, 
the  umpire  Avas  justified  in  coming  to  the 
conclusion  that,  having  regard  to  the  state 
of  things  existing  at  the  time  of  the  notice 
to  treat,  there  was  a  reasonable  prospect  of 
llic  plaintiff  continuing  to  receive  the  same 
rent,  and  that  the  rent  was,  in  the  circum- 
stances, an  index  of  the  value  of  the  land 
to  the  plaintiff. 

Eahl  of  Eldon  v.  The  North  Eastern  Eailway 
[Co.,  (1899)  80  L.  T.  723-Bruce.  J. 


19.  Rise  in  Value  after  Notice  to  Treat- 
Basis  of  Award  —  Knowledge  Subsequently 
Acquired.^— On  October  15th,  1898,  a  water- 
works company  under  the  provisions  of  their 
private  Act  and  of  the  Lands  Clauses  Acts 
and  other  Acts  respectively  incorporated 
therewith,  gave  notice  to  a  coal  company 
that  they  were  willing  to  make  compensation 
to  the  latter  for  their  estate  and  interest  in 
so  much  of  the  seam  of  coal  as  the  water- 
works company  required  the  coal  company  to 
leave  unworked.  The  coal  company  desired 
to  have  the  amount  of  compeasation  settled 
by  arbitration.  Coal  rose  in  value  sixbse- 
quently  to  the  date  of  the  notice  of  October 
15th,  1898. 

Held — that  the  measure  of  damages  to  be 
applied  need  not  be  taken  as  of  the  date  of 
the  notice  to  treat;  that  in  ascertaining  the 
value  of  the  coal  the  umpire  might  look  at 
facts  occurring  subsequently  to  the  notice  to 
treat  and  might  take  into  account  any  in- 
crease in  value  between  the  dates  of  the 
notice  and  the  arbitration. 

Decision  of  Divisional  Court  ([1901]  2  K. 
B.  798;  70  L.  J.  K.  B.  1041;  65  J.  P.  691;  50 
W.  R.  135;  85  L.  T.  233)  restored. 

Decision  of  C.   A.    ([1902]  2  K.   B.  135;  71 
L.  J.  K.  B.  613;  50  W.  R.  627;  87  L.  T.  291; 
18  T.  L.  R.  604)  reversed. 
In  re  Bwllfa  and  Merthyr  Dare  Steam  Col- 
[lieries,  1891,  Ld.,  and  Pontypridd  Water- 
works Co.,  [1903]  A.  C.  426;  72  L.  J.  K.  B. 
805;  89  L.  T.  280;  52  W.  R.  193;  19  T.  L.  R. 
673— H.  L.   (E.) 

(b)  Injurious  Affection, 

20.  Ancient  Lights  —  Railway  Company 
Erecting  Workmen's  Dwellings  in  execution 
of  Statutory  Obligation-Obstructing  Ancient 
Lights  —  Action  or  Compensation  — Lands 
Clauses  Act,  1845  (8  &  9  Vict.  c.  18),  s.  68- 
South  Eastern  Railway  Co.'s  Act,  1897  (60  & 
61  Vict.  c.  ccxxvii.),  s.  39.] — The  defendant 
company  were,  by  sect.  39  of  their  Act  of 
1897,  under  the  obligation  of  providing  a 
number  of  Avorkmen's  dwellings  to  accom- 
modate persons  displaced  by  their  works; 
and,  in  accordance  with  a  scheme  sanctioned 
(as  required  by  their  statute)  by  the  Home 
Secretary,  they  were  erecting  such  buildings 
upon  land  leased  to  them  by  the  London 
County  Council. 

One  result  of  their  building  operations  was 
to  obstruct,  or  darken,  some  ancient  lights 
belonging  to  the  plaintiffs. 

Held — that  the  company  were  only  doing 
what  they  were  empowered  to  do  by  statute, 
and  could  not  be  restrained  from  building 
in  such  a  manner  as  to  interfere  with  the 
lights;  and  further,  that  the  plaintiffs' 
remedy  was  to  proceed  under  sect.  68  of  the 
Lands  Clauses  Act,  1845,  for  compensation. 
Courage  &  Co.  v.  South  Eastern  Ry.  Co., 
[(1903)  19  T.  L.  R.  61— Eady,  J. 

21.  Artillery  Range  and  Camp  — Other 
Lands  of  Owner  Injuriously  Affected.]- 
Where  lands  are  compulsorily  taken,  under 
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the  J)e fence  Code,  for  use  as  a  camp  and 
artillery  range,  compensation  may  be 
allowed  for  depreciation  in  value  of  other 
lands  of  the  same  owner  not  taken,  result- 
ing from  the  natural  and  ordinary  use  of 
the  lands  taken  as  such  camp  and  range. 
In  estimating  such  compensation  regard 
may  be  had  to  loss  of  privacy  and  amenity, 
and  the  vulgarisation  of  the  neighbourhood, 
by  the  establishment  of  a  camp,  but  not 
to  loss  or  injury  from  apprehended  trespass 
by  soldiers  or  their  friends  to  other  lands 
of  the  same  owner.  Compensation  may  be 
allowed  for  injury,  caused  by  the  nature 
of  the  artillery  range,  to  a  fishery  attached 
to  the  ownership  of  the  lands  not  taken. 

Semble,  compensation  may  be  allowed  for 
injury  to  an  incorporeal  hereditament,  such 
as  a  several  fishery. 

In  re  Ned's  Point  Battery,  [1903]  2  Ir.  192— 
[K.  B.  D. 

22.  Coal-mine— Bight  io  Sink  Pit  in  Land 
Purchased— Reasonable  Approval  of  Lessor 
—Lands  Clauses  Consolidation  Aet,  1845  (8 
&  9  Vict.  c.  18),  s.  (]8.]-The  claimant  was  the 
lessee  of  the  minerals  under  certain  land 
of  an  area  about  335  acres,  and  of  a  pit  from 
which  to  work  them.  The  lease  contained  a 
proviso  that  if  the  lessee  thought  it  desir- 
able and  should  give  notice  thereof  to  the 
lessor,  he  should  have  a  right  to  sink 
another  pit  or  other  pits  upon  the  land,  the 
surface  of  which  was  not  leased,  subject  to 
the  reasonable  approval  of  the  site  by  the 
lessor.  The  railway  company  agreed  with 
the  lessor  to  purchase  his  interest  in  about 
five  acres  of  this  area,  and  subsequently 
gave  the  claimant  notice  to  treat  in  respect 
of  any  rights  he  might  possess  in  such  por- 
tion. The  claimant  served  upon  the  lessor 
notice  of  intention  to  sink  a  pit  on  the  land 
in  respect  of  which  the  notice  to  treat  had 
been  given.  He  claimed  compensation  under 
the  Lands  Clauses  Consolidation  Acts  on  the 
ground  that,  having  a  right  to  sink  a  pit 
on  the  land  in  question,  he  had  an  interest 
in  the  land  which  was  injuriously  affected 
by  reason  of  the  exercise  of  the  company's 
compulsory  powers. 

Held— that  the  lessee's  interest  under  the 
proviso  in  the  lease  was  a  substantial  and 
valuable  one;  that  there  was  no  evidence 
to  show  that  there  were  any  reasonable 
grounds  on  which  the  lessor  could  disap- 
prove of  such  a  pit  being  sunk;  and  that 
the  amount  of  value  of  the  interest  was  a 
question  for  the  arbitrator. 

Decision  of  Divisional  Court  ([19001  2  O.  B 

oI'^o^T^i-  ^^-  ^-  ^'=^'  ^'^  J-  I'-  647;  49  W.  E. 
29;  82  L.  T.  819)  affirmed. 

In  re  Masters  and  Great  Western  Ry.  Co 
[1901]  2    K.  B.  84;  70  L.  J.  K.   B.  51G-  65 
J.  P.  420;  49  W.  R.  499;  84  L.  T.  515-c'.  A. 

23.  Injur?/  Arising  from  Acts  done  on 
Land  other  than  the  Land  Taken-Whethcr 
Compensation  Payable-Lands  Clauses  Con- 
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solidntion  Act,  1845  (8  &  9  Vict.  c.  18),  s.  63.] 
—An  Act  of  Parliament  empowered  a  rail- 
way company  to  construct  a  railway,  and 
provided  that  upon  the  company  commencing 
the  construction  of  the  railway  at  or  near 
a  certain  place  the  owner  of  certain  pro- 
perty should  be  entitled  to  be  paid  by  the 
company  compensation  for  injuriously 
afiecting  such  property  in  the  same  manner 
and  to  the  same  extent  as  if  he  were  the 
owner  of  property  part  of  which  had  been 
compulsorily  acquired  for  the  purposes  of 
the  railway,  such  compensation  to  be  deter- 
mined in  case  of  difference  in  the  manner 
provided  by  the  Lands  Clauses  Acts.  The 
company  constructed  the  railway  line  and 
also  a  station,  the  former  being  nearer  to 
the  property  in  question  than  the  latter. 
The  owner  of  the  property  claimed  compen- 
sation for  damage  arising  from  the  construc- 
tion and  user  of  the  railway  line,  and  also 
from  the  construction  and  user  of  the 
station. 

Held— that  the  owner  was  entitled  to  com- 
pensation  under  both  heads  of  claim. 

Dictum  of  Phillimore,  J.,  in  R.  v.  Mount- 
ford  ([1906]  2  K.  B.  814;  74  L.  J.  K.  B  1003- 
70  J.  P.  511;  22  T.  L.  R.  752;  4  L.  G.  r' 
1058,  No.  25,  infra),  followed. 

Dictum  of  Bigham,  J.,  in  Horton  v. 
Colwyn  Bay  and  Colwyn  Urban  District 
Council  (see  Sewers  40),  not  followed. 
In  re  London  and  North-Western  Railway 
[Co.  V.  Reddaway,  (1907)  71  J.  P.  150-  23 
T.  L.  R.  279-Phillimore',  J. 
24.  Land  Taken  under  Defence  Acts— In- 
jurious Affection  of  Other  Land-Compensa- 
tion-Defcnce  Act,  1842  (5  &  6  Vict.  c.  94) 
s.  19.]-Where  the  Crown  purchases  land 
under  the  Defence  Acts  for  the  purpose  of 
building  a  fort,  the  landowner  is  entitled 
to  compensation  not  only  for  the  land  actu- 
ally taken,  but  also  for  the  injurious  affec- 
tion of  his  adjoining  land  by  the  natural 
and  ordinary  use  of  the  land  so  taken  for 
firing,  &c. 

Reg.  V  Abbott  ([1897]  2  Ir.  R.  362)  and  In 
re  Ned  s  Point  Battery  ([1903]  2  Ir.  R  192 
No.  21,  supra)  followed. 

Blundell  v.  The  King,  [1905]  1  K.  B.  516-  74 

[L.  J.  K.  B.  91;  53  W.  R.  412;  92  L.  T  '53- 

21  T.  L.  R.  143-Ridley,  j! 

25.  Land  Taken  Used  to  Widen  Street- 
Lands  Clauses  Consolidation  Act,  1845  (8&9 
Vict  c.  18),  s.  63.]-By  a  private  Act  passed 
in  1901  a  tramway  company  were  empowered 
to  make  and  lay  a  tramway  along  a  street, 
but  they  were  not  to  use  the  line  for  traffic 
until  they  had  widened  the  street.  By  a 
private  Act  passed  in  1902,  the  company 
rt-ere  empowered  to  purchase  compulsorily 
land  necessary  for  the  widening  of  the  street 
including  a  portion  of  certain  land  held  by 
M  on  a  lease.  The  land  taken  from  M.  was 
not  used  for  the  tram  lines,  but  was  thrown 
into  the  street. 

IlELD-that   M.    was   entitled    to   compensa- 
tion  for    (a)   the   land   taken    from   him,    (b) 
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depreciation   of  his   adjoining  property  due 

to  the  land  taken  being  used  as  a  street,  but 

not   (c)  depreciation  due  to  the  running  of 

trams  along  the  old  part  of  the  street. 

E.    V.    MouNTFORD,     [1906]    2   K.   B.   814;   74 

[L.  J.  K.  B.  1003 ;  70  J.  P.  511 ;  22  T,  L.  R. 

752;  4  L.  G.  E.  1058;  95  L.  T.  675— Div.  Ct. 

26.  Land  Taken  by  Tramway  Company  to 
Widen  a  Street,  hut  Not  Used  as  a  Tram- 
icay — Depreciation  in  the  Value  of  the  Pro- 
perty Severed  and  Not  Taken.']— A.  tramway 
company,  under  the  powers  of  a  private  Act 
which  incorporated  the  Lands  Clauses  Con- 
solidation Act,  1845,  and  the  Tramways  Act, 
1870,  took  a  strip  of  land  for  the  purposes 
of  widening  the  street,  without  any  inten- 
tion of  running  tramways  over  the  part 
taken.  Injury  was  caused  to  land  of  the 
same  owner  which  was  not  taken  both  by 
the  widening  of  the  street  and  the  tramway. 

Held — that  the  owner  was  entitled  to  com- 
pensation under  the  Lands  Clauses  Consoli- 
dation Act,  1845,  sect.  63. 
Tayleur    v.    Dolter   Electric   Traction,    Ld., 
[(1907)  51  Sol.  Jo.  702— Joyce,  J. 

27.  Layid  with  Benefit  of  Jlestrictive  Cove- 
nant—No Part  of  Land  Taken— Lands 
Clauses  Consolidation  Act,  1845  (8  &  9  Vict, 
c.  18),  s.  68.]— Land  which  is  entitled  to  the 
benefit  of  a  restrictive  covenant  is  injuri- 
ously affected  within  the  meaning  of  sect.  68 
of  the  Lands  Clauses  Act,  1845,  if  that  benefit 
is  taken  away,  though  no  part  of  the  land 
itself  is  taken. 

Decision  of  Lawrance,  J.,   (1901)  50  W.  E.  , 
120 ;  85  L.  T.  278 ;  17  T.  L.  R.  775 ;  71  L.  J.  K.  B. 
74,  affirmed. 

Long  Eaton  Recreation  Grounds  Co.,  Ld.,  v. 

[Midland  Railway  Co.,  [1902]  2  K.  B.  574; 

71  L.  J.  K.  B.  837;  50  W.  R.  693:  86  L.  T. 

873 ;  18  T.  L.  R.  743-C.  A. 

And  see  No.  30,  infra. 

28.  Lessee— Covenant  for  Quiet  Enjoyment 
—Assigmnent  of  Freehold  to  Company  by 
Arrayigement  — Compensation.']  —Where  a 
railway  company  acquires  by  agreement  the 
reversion  expectant  on  the  determination  of 
a  lease,  but  does  not  acquire  the  lessee's 
interest,  and  the  lessee  is  afterwards  in- 
juriously affected  by  the  company's  work- 
ings, he  has  nevertheless  no  remedy  under 
the  covenant  for  quiet  enjoyment  in  his 
lease,  although  that  covenant  is  not  extin- 
guished, but  must  obtain  compensation 
under  the  Lands  Clauses  Consolidation  Act, 
1845. 

Decision  of  Bvrne,  J.  (78  L.  T.  251;  14 
T.  L.  R.  317;  46  W.  R.  509),  affirmed.  ' 

Manchester,   Sheffield  and   Lincolnshire  Ry.  j 

[Co.  V.  Anderson,  [1898]  2  Ch.  394;  78  L.  T. 
821;  14  T.  L,  R.  489-C.  A. 

29.  Lessee  Purchasing  Freehold  after 
Notice  to  Treat— Assignment  of  right  to  Com- 
pensation for  Injurious  Affection— Whether  | 


Assignable  —  Cliose  in  Action  —  Right  of 
Assignee  to  sue  in  oivn  name-Lands  Clauses 
Consolidation  Act,  1845  (8  &  9  Vict.  c.  18),  s. 
68— Judicature  Act,  1873  (36  &  37  Vict.  c.  66), 
s.  25  (6).]— In  March,  1899,  a  railway  com- 
pany served  upon  the  freeholder  of  certain 
houses  a  notice  to  treat  for  an  easement  or 
right  of  using  the  subsoil  for  the  purpose  of 
making  a  tunnel.  In  July,  1899,.  they  served 
a  similar  notice  on  the  plaintiff,  who  was 
lessee  of  the  houses  for  a  term  expiring  at 
i  Christmas,  1899,  and  who  carried  on  a 
I  drapery  business  there.  In  October,  1899, 
the  freeholder  agreed  to  grant  to  the  plain- 
tiff a  new  lease  for  twenty-one  years,  and  in 
August,  1901,  he  conveyed  the  fee  simple  in 
!  the  houses  to  the  plaintiff,  and  assigned  to 
:  her  his  right  to  compensation.  Between 
April  and  December,  1901,  structural  dam- 
age was  caused  to  the  houses  by  reason  of 
the  railway  company's  works,  and  the  plain- 
tiff claimed,  as  owner  in  fee,  compensation 
for  injurious  affection  under  sect.  68  of  the 
j  Lands  Clauses  Consolidation  Act,  1845,  and 
also  for  damage  to  trade  stock. 

Held— (1)  that  the  assignment  of  the  right 
to  compensation  was  an  assignment  of  a 
right  of  property,  and  not  of  a  mere  right 
to  litigate,  and  that  therefore  it  was  an 
assignment  of  a  legal  chose  in  action  within 
the  meaning  of  sect.  25  of  the  Judicature 
Act,  1873,  for  which  the  plaintiff  was  en- 
titled to  sue  in  her  own  name; 

But  (2)  that  the  plaintiff  could  not  recover 
in  respect  of  the  damage  to  trade  stock,  be- 
cause she  coild  not  consistently  with  the 
principle  of  Mercer  v.  Liverpool,  St.  Helens 
and  South  Lancashire  Ry.  Co.  ([1904]  A.  C. 
461;  73  L.  J.  K.  B.  960;  68  J.  P.  533;  20 
T.  L.  R.  673— C.  A.)  recover  a  greater  amount 
of  compensation  than  the  freeholder  at  the 
time  of  the  notice  to  treat  could  have  re- 
covered ;  and  as  he  could  not  have  recovered 
compensation  under  that  head  neither  could 
she. 

Structural  damage  was  caused  to  certain 
other  property  by  reason  of  the  execution  of 
the  works  of  the  railway  company,  and  after 
that  damage  had  been  caused  a  lease  of  the 
property  was  assigned  to  the  plaintiff,  and 
the  assignor  further  assigned  to  the  plain- 
tiff all  rights  of  compensation  in  respect  of 
structural  damage  caused  by  the  company's 
works.  No  notice  to  treat  was  served  on 
anyone  in  relation  to  that  property.  Upon 
a  claim  by  the  plaintiff  for  compensation  for 
injurious  affection  under  sect.  68  of  the 
Lands  Clauses  Consolidation  Act,  1845, 

Held— that  the  right  to  compensation  was 
a  legal  chose  in  action  within  the  meaning 
if  sect.  25  (6)  of  the  Judicature  Act,  1873, 
and  was  therefore  assignable;  and  that  the 
plaintiff  was  entitled  to  sue  as  assignee  in 
lier  own  name. 

Decision  of  Wright,  J.  ([1904]  1  K.  B.  277;  73 
L.  J.  K.  B.  174;  68  J.  P.  214;  90  L.  T.  20;  20 
T.  L.  R.  87),  reversed. 
Dawson  v.  Great  Northern  &  City  Ey.  Co., 

[1905]  1  K.  B.  260;  74  L.  J.  K.  B.  190;  69 

J.  P.  29;  92  L.  T.  137;  21  T.  L.  R.  114-C.  A. 
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30  Restrictive  Covenants  —  not  to  Erect 
"  any  Building  other  than  Private  Dwelling- 
houses  "—Embankment  jor  a  Railway— Lands 
Clauses  Consolidation  Act,  18i5  (8  &  9  Vict.  c. 
18),  s.  68.]— The  plaiiitiils  were  owners  of 
land,  a  large  proportion  of  which  they  de- 
voted to  a  recreation  ground,  and  the  re- 
mainder they  laid  out  as  building  land  and 
sold  to  purchasers,  subject  to  certain  re- 
strictive covenants  limiting  the  user  by  pur- 
chasers of  the  land  bought.  The  two  re- 
strictions material  in  this  case  were  con- 
tained in  two  covenants.  There  was  a 
building  line  drawn  on  a  plan  attached  to 
the  conveyances,  and  one  set  of  covenants 
related  to  the  space  between  the  building 
line  and  the  actual  boundary  of  the  land 
conveyed;  the  other  set  related  to  the  land 
behind  the  building  line.  The  railway  com- 
pany acquired  from  the  purchasers  the 
whole  of  the  land  they  had  bought,  and 
upon  it  they  built  an  embankment  for  the 
railway  they  were  making.  It  was  admitted 
that  what  was  called  the  toe  of  the  embank- 
ment, by  which  was  meant  the  line  at  the 
bottom  of  the  embankment,  encroached  on 
the  land  between  the  building  line  and  the 
boundary,  and  was,  in  the  ordinary  parlance, 
thereon. 

The  first  covenant  was  that  the  purchasers 
"  will  not  erect  or  permit  to  be  erected  upon 
the  said  pieces  of  land  respectively  any  erec- 
tion or  building  of  any  kind,  except  a  fence 
wall  not  more  than  two  feet  high  with  suit- 
able iron  palisades,  nearer  to  Springfield 
Avenue  aforesaid  than  the  line  drawn  on 
the  said  plan  and  marked  '  building  line.' " 
That  related  to  the  strip  of  land  between 
the  building  line  and  the  boundary.  The 
other  covenant  related  to  the  laud  behind 
the  building  line,  and  was  that  the  pur- 
chasers "  will  not  erect  any  building  on  the 
said  piece  of  land  hereinbefore  secondly  de- 
scribed other  than  private  dwelling-houses 
with  proper  conveniences,  and  all  such 
houses  shall  front  to  Springfield  Avenue 
aforesaid." 

Held— that  no  objection  could  be  taken 
ultimately  at  the  hearing  of  an  action  to  re- 
cover the  compensation  awarded  by  the  ver- 
dict of  the  Sheriff's  jury,  the  proper  course 
being  in  such  a  case  to  bring  up  the  inquisi- 
tion to  quash  it;  that  if  one  of  the  two 
claims  was  capable  of  being  supported,  it 
was  immaterial  that  there  was  another  which 
could  not  be  supported  in  point  of  law;  that 
the  restriction  was  such,  and  was  imposed 
under  such  circumstances,  as  to  make  it  a 
restriction  for  the  benefit  of  the  land  re- 
tained; that  the  railway  embankment  was 
covered  by  the  word  '  building '  within  the 
sense  of  the  covenant ;  that  a  breach  of  the 
restrictive  covenant  against. the  erection  of 
any  building  other  than  a  private  dwelling- 
house  was  the  subject  of  compensation  under 
sect.  68  of  the  Lands  Clauses  Consolidation 
Act,  1815. 

Decision  of  Lawrance,  J.   ([1901],  71  L.  J. 

li.U. — VOL.   I. 


K.  B.  7i;     50  W.  R.  120;     85  L.  T.  278;     17 
T.  L.  R.  775),  affirmed. 

Long  Eaton  Recreation  Grounds  Co.  v.  Mid- 
Eland  Ry.  Co..  [1902]  2  K.  B.  574;    71  L.  J. 
K.   B.   837;  50   W.   R.   G93;  8G  L.   T.  873;  18 
T.  L.  R.  743;  67  J.  P.  1-C.  A. 
And  see  No.  27,  supra. 

31.  School  Site— Intention  to  Build  a  School 
—Adaptability— Compensation.}— The  claim- 
ants entered  into  a  contract  for  the  purchase 
of  a  plot  of  land  at  Margate,  with  the  inten- 
tion of  erecting  thereon  a  ladies'  school,  for 
which  purpose  the  liind  was  by  reason  of  its 
nature  and  position  well  suited.  After  the 
contract  was  entered  into,  the  defendants 
gave  notice  that  they  required'  a  small  por- 
tion of  the  said  plot  of  land  for  the  purposes 
of  their  railway.  The  school  Avas  not  built. 
There  was  no  other  site  available  for  the 
purpose. 

Held— that  as  the  intention  of  the  parties 
to  use  the  land  for  a  particular  purpose 
might  properly  be  taken  into  account,  and 
compensation  must  always  be  assessed  on  the 
basis  of  value  of  the  premises  to  the  par- 
ticular claimant,  the  claimants  were  entitled 
to  compensation  for  the  injury  to  the  land 
as  the  site  of  a  school  although  it  was  not 
built. 
Bailey  v.  Isle  of  Thanet  Light  Railway,  [1900] 

[1  Q.  B.  722;  69  L.  J.  Q.  B.  442;  48  W.  R. 
589;  82  L.  T.  713-Div.  Ct. 

32.  Warehouse  of  Railway  Company— Load- 
ing and  Unloading  Vans  Across  Pavement — 
Statutory  Power  to  Stop  up  Pavement— User 
Amounting  to  Stopping  up — Coinpensaiion  for 
Loss  of  such  Uscr.}—\  railway  company 
was  empowered  by  Act  of  Parliament  to  stop 
up  a  certain  street  for  the  purpose  of  pro- 
viding additional  warehouses.  The  company 
stopped  up  and  enclosed  part  of  such  street, 
thus  forming  a  cul-de-sac.  They  constructed 
a  warehouse  abutting  upon  the  pavement  in 
such  cul-de-sac.  The  warehouse  had  flaps 
which  opened  across  such  pavement,  and  for 
forty  years  the  company  loaded  and  unloaded 
goods  from  such  flaps  across  the  pavement 
into  and  from  vans  standing  in  the  cul-dc-sac 
from  6  a.m.  to  7  p.m.  tlailj-. 

The  London  County  Council,  by  a  private 
Act  which  incorporated  the  Lands  Clauses 
Acts,  were  empowered  to  make  a  new  street, 
and  they  gave  notice  to  treat  for  certain 
premises  in  the  possession  of  the  company. 
The  company  claimed  compensation,  inter 
alia,  for  injurious  affection  of  the  above- 
mentioned  warehouse  by  reason  of  the  works 
of  the  Council  preventing  them  from  deliver- 
ing goods  from  the  Avarehouse  across  the 
pavement  to  vans  in  the  way  they  had  there- 
tofore done. 

The  arbitrator  found  that  the  loading 
operations  had  the  effect  of  blocking  the 
pavement  on  one  side  of  the  cul-dr-sac  and 
of  occupying  a  very  large  part  of  the  roadway 
of  the  cul-de-sac,  that  tiio  user  of  the  pave- 
ment and  roadway  by  the  coinpaiiy  had  not 
been  inter tered   with  or  objected  to  by  any 

20 
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private  person  or  local  authority,  and  he 
also  found,  so  far  as  it  was  a  question  of  fact, 
that  the  company  had  stopped  iip  the  pave- 
ment, although  they  had  not  actually  en- 
closed it. 

Held— that  the  use  which  the  company  had 
made  of  the  pavement  amoiinted  to  a  stop- 
ping up  of  such  pavement  under  their  statu- 
tory powers  above  referred  to,  although  such 
pavement  had  not  been  enclosed,  and  that, 
therefore,  the  company  were  entitled  to  com- 
pensation. 
In   re   Great   Eastern   Ey.    Co.    and   London 

[County  Council,  (1907)  71  J.  P.  95;  95  L.  T. 
803 ;  5  L.  G.  R.  162— Kennedy,  J. 

III.  PROCEDURE. 

(a)  Generally. 

34.  Commonable  Rights— Portions  of  Com- 
mon Purchased  Compulsorily— Apportion- 
ment by  Committee  of  Compensation— Action 
by  Sole  Commoner  for  Whole  Amount- 
Jurisdiction— Lands  Clauses  Consolidation 
Act,  1845  (8  &  9  Vict.  c.  18),  ss.  102,  104- 
Inclosure  Act,  1854  (17  &  18  Vict.  c.  97),  ss. 
15,  17.]— The  plaintiff  alleged  that  he  was  the 
sole  person  entitled  to  commonable  rights 
over  certain  portions  of  two  commons  taken 
by  a  district  council  under  their  Water- 
works Act.  Meetings  of  the  commoners  were 
duly  convened  and  the  defendants  were 
appointed  statutory  committees  of  the  com- 
moners under  the  provisions  of  the  Lands 
Clauses  Consolidation  Act,  1845,  and  had  in 
their  hands  certain  sums  paid  for  the  ex- 
tinction of  the  commonable  rights  over  the 
parts  of  the  two  commons  taken  for  the 
waterwoiks.  The  plaintiff  claimed  these 
sums.  The  defendants  raised  the  objection 
that  the  Court  had  no  jurisdiction  to  enter- 
tain the  action. 

Held— that  the  defendants  being  willing  to 
discharge  the  duties  cast  upon  them  by  Par- 
liament of  apportioning  the  compensation 
they  had  received  among  the  several  per- 
sons interested,  according  to  their  respec- 
tive interests,  and  there  being  not  the 
slightest  suggestion  that  they  did  not  intend 
to  discharge  those  duties  honestly  and  to  the 
best  of  their  ability,  or  that  if  there  should 
arise  any  difficulties  which  they  could  not 
see  their  way  to  solve,  they  would  not  hav< 
recourse  to  the  very  easy  means  which  Par 
liament  had  pointed  out  to  them,  it  was  the 
duty  of  the  Court  not  to  interfere  with 
them  in  the  present  circumstances. 

Where  common  lands  are  acquired  com- 
pulsorily, the  committees  appointed  by 
the  commoners,  or  in  cases  of  diflSculty  the 
Board  of  Agricultiire,  and  not  the  ordinary 
Courts  of  law,  are  the  tribunal  to  determine 
among  what  persons  and  in  what  shares  the 
compensation  money  should  be  apportioned. 

So  held  bv  Kekewich,  J.,  [1901]  2  Ch.  566; 
70  L.  J.  Ch.  719;  65  J.  P.  09G;  50  W.  E.  87; 
84  I,.  T.  831. 
On  appeal,  the  parties  agreed  to  arbitrate, 


Richards  v.  De  Winton,  Richards  v.  Evans, 

[1903]  1  Ch.  507;  72  L.  J.  Ch.  269;  88  L.  T. 

333-C.  A. 

35.  Conveyance— Compulsory  Sale— Duty  of 
Purchaser  to  Take  Conveyance— Form  of 
Conveyance— Finance  Act,  1895  (58  &  59  Vict, 
c.  16),  s.  12.]— Where,  upon  a  compulsory 
sale  of  land  under  an  Act  of  Parliament, 
notice  to  treat  for  the  land  has  been  given 
and  the  price  fixed,  the  relation  of  the 
parties,  as  vendor  and  purchaser,  is  as 
fully  constituted  as  in  the  case  of  a  regular 
and  formal  agreement;  and  the  vendor  is 
entitled  to  insist  upon  the  purchaser  taking 
a  duly  executed  conveyance  of  the  land, 
except  in  those  cases  in  which  the  Act  itself 
operates  as  a  conveyance— the  form  of  con- 
veyance in  case  of  dispute  to  be  settled  by 
the  Court. 

A  duty  to  take  a  conveyance  is  imported 
also  by  sect.  12  of  the  Finance  Act,  1895. 
In  re  Cary-Elwes'  Contract,  [1906]  2  Ch.  143 ; 

[75  L.   J.   Ch.  571;   70  J.   P.   345;  54  W.   E. 

480;  94  L.  T.  845;  22  T.  L.  R.  511;  4  L.  G.  E. 
838-Eady,  J. 

36.  Determination  of  Amount  by  Justices 
—Inquiry  as  to  Claimant's  Title—"  Required 
to  Give  Up  Possession"— Condition  Prece- 
dent—Land Clauses  Consolidation  Act,  1845 
(8  &  9  Vict.  c.  18),  s.  121.]— In  a  case  where 
justices  have  to  determine  the  amount  of 
compensation  payable  to  persons  who  have 
no  greater  interest  than  as  tenants  for  a 
year  or  from  year  to  year  under  sect.  121  of 
the  Lands  Clauses  Consolidation  Act,  1845, 
the  justices  have  no  power  to  inquire  and 
determine  whether  the  claimant  has  the 
interest  he  alleges.  It  is,  however,  a  condi- 
tion precedent  to  the  right  to  claim  com- 
pensation under  sect.  121  that  the  claimant 
shall  have  been  "  required  to  give  up  pos- 
session" before  the  expiration  of  his  term 
or  interest  therein,  and  in  that  case  he  is 
entitled  to  compensation  for  the  value  of 
his  unexpired  term  or  interest.  The  justices 
therefore  must  ascertain  whether  or  not  the 
claimant  has  been  "  required  to  give  up 
possession "  before  the  expiration  of  his 
term. 

Great  Northern  and  City  Ry.  Co.  v.  Tillett, 

[1902]  1  K.  B.  874;  71  L.  J.  K.  B.  525;  66 

J.    P.    742;   50   W.    R.    652;   86   L.    T.    723- 

Div.  Ct. 

37.  Interest— Interest  on  Award  and  on 
Taxed  Costs.]— A  sum  awarded  by  an  umpire 
under  the  Lands  Clauses  Acts  as  compensa- 
tion for  injurious  affection  in  a  case  where 
no  land  has  been  purchased,  and  the  costs 
(not  yet  taxed)  given  by  the  statute  in  such 
a  case,  although  not  sums  "  payable  on  a 
fixed  day  under  an  instrument  in  writing," 
are  "debts."  Therefore  a  jury,  or  judge 
sitting  alone,  may  give  interest  on  such 
sums  from  the  date  of  a  formal  demand 
claiming  payment  and  notifying  that  in- 
terest will  be  charged. 

Decision  of  Bray,  J.   ([1906]  1  K.  B.  607; 


G13    COMPULSORY  PURCHASE  AND  COMPENSATION.    614 


Procedure — Continued. 

75  L.  J.  K.  B.  183;  70  J.  P.  170;  94  L.  T.  18; 
22  T.  L.  R.  206;  4  L.  G.  K.  483)  affirmed. 
Fletcher   v.   Birkenhead   Corporation,    [1907] 

[1  K.  B.  205;  76  L.  J.  K.  B.  218;  71  J.  P. 

Ill;  96  L.  T.  287;  23  T.  L.  E.  195;  5  L.  G.  R. 
293— C.  A. 

38.  Items  of  Claim— Vower  of  Jurij  to 
Award  More  on  Any  One  Item  than  Ainoiint 
Claimed— Power  to  Award  More  than  Total 
Sum  Claimed— Lands  Clauses  Consolidation 
Act,  1845  ^8  &  9  Vict.  c.  18),  s.  68.]— Where 
a  claimaiit  for  compensation  under  the 
Land  Clauses  Consolidation  Act  gives  parti- 
culars of  his  claim,  showing  the  amount 
claimed  in  respect  of  each  item  of  damage 
complained  of,  he  is  not  bound  by  such 
particulars,  and  a  jury  may,  in  a  proper 
case,  award  him  more  than  he  has  claimed 
in  respect  of  any  particular  item. 

Whether  a  jury  may  award  a  claimant  a 
greater  total  sum  than  that  claimed  in  his 
statutory  notice  of  claim,  quozre. 
Robertson  v.  City  and  South  London  Ry.  Co., 

[(1904)    68    J.    P.    280;    20  T.    L.   R.   395- 
Channell,  J. 

39.  Scotch  Award—How  Jar  Final— Lands 
Clauses  Consolidation  Act  (Scotland),  1845  (8 
&  9  Vict.  c.  19^,  s.  9'5— Railway  Clauses  Con- 
solidation (Scotland)  Act,  1845  (8  &  9  Vict.  c. 
33),  ss.  46,  49,  60.]— Under  the  law  of  Scot- 
land, the  arbitrator  or  oversman,  who  is  ap- 
pointed in  the  terms  of  the  deed  of  agree- 
ment under  which  he  acts,  is  constituted 
judge  of  law  as  well  as  of  fact,  and  conse- 
quently cannot  have  his  decision  reversed  or 
modified,  unless  he  is  proved  to  have  been 
guilty  of  misconduct  in  his  office  or  that 
he  has  exceeded  the  jurisdiction  conferred 
on  him  by  the  submission.  So,  where  notice 
to  treat  for  a  portion  of  a  property  has  been 
given  by  a  railway  company,  and  the  owner 
required  them  to  take  the  whole,  a  finding 
by  the  arbitrator  that  such  part  cannot  be 
taken  with  loss  to  the  remainder  is  binding, 
and  cannot  be  successfully  appealed  against. 

Court  V.  Manchester,  Sheffield  and  Lin- 
colnshire Ry.  ([1896]  2  Q.  B.  439;  65  L.  J.  Q.  B. 
G25)  distinguished. 

Caledonian  Ry.  Co.  v.  Turcan,   [1898]   A.   C. 
[256;  67  L.  J.  P.  C.  69-H.  L.  (Sc.) 

40.  Sealed  Offer— Offer  Refused— Jury  sum- 
moned to  assess  Compensation  —  Right  to 
accept  Offer  at  any  time  before  Verdict- 
Lands  Clauses  Consolidation  Act,  1845  (8  &  9 
Vict.  c.  181,  ss.  38,  hi— London  County  Coun- 
cil (Improvement)  Act,  1899  (62  &  63  Vict.  c. 
cclxvi.),  s.  20.]— Though  an  owner,  whose 
land  is  taken  compulsorily,  has  refused  to 
accept  a  sealed  offer,  and  a  jury  has  conse 
quently  been  summoned  to  assess  the  com- 
pensation, the  owner  may  nevertheless  ac- 
cept such  offer  at  any  time  before  the  jury 
return  a  verdict  as  to  the  price  to  be  paid, 
even  after  they  have  decided  a  preliminary 
point,  e.g.,  that  the  premises  are  "  insani- 


tary "  within  the  meaning  of  sect.  20  of  th4 
London  County  Council  Act,  1899.  The  jury 
should  be  directed  to  return  a  verdict  for  the 
agreed  amount,  so  as  to  make  it  clear  how  the 
costs  are  to  be  dealt  with. 
R.  V.  High  Bailiff  op  Westminster,  Ex  parte 

[London  County  Council,  [1903]  2  K.  B.  189; 

72  L.  J.  K.  B.  600;  67  J.  P.  302;  52  W.  R. 

10 ;  88  L.  T.  834 ;  19  T.  L.  R.  506 ;  1  L.  G.  R. 
569— Div.  Ct. 

(_b)  Notice  to  Treat. 

41.  Countei'-notice— Withdrawal  of  Notice 
to  Treat— Second  Notice  to  Treat— Counter- 
notice— Withdrawal  of  Second  Notice - 
Third  Notice  to  Treat  —  Validity  —  Lands 
Clauses  Consolidation  Act,  1845  (8  &  9 
Vict.  c.  18),  ss.  18,  92.]— A  corporation 
acting  under  the  powers  of  their  special 
Act,  with  which  was  incorporated  the 
Lands  Clauses  Consolidation  Act,  1845,  served 
on  the  plaintiffs  a  valid  notice  to  treat  for 
certain  portions  of  their  land.  The  plain- 
tiffs served  on  the  corporation  a  counter- 
notice  requiring  them  to  purchase  the  whole 
of  the  property,  including  a  very  large 
amount  of  property  which  was  not  comprised 
in  the  notice.  The  corporation  thereupon 
withdrew  their  notice  and  afterwards  served 
on  the  plaintiffs  a  fresh  notice  to  treat  in 
respect  of  the  same  premises  as  were  com- 
prised in  the  former  notice  to  treat. 

Held— that  the  corporation  were  entitled 
to  withdraw  their  first  notice  and  thereby 
they  were  relegated  to  the  position  in  which 
they  were  before  the  first  notice  was  served, 
and  that  they  had  the  right  to  serve  the 
second  notice. 

A  second  notice  given  by  the  corporation 
to  treat  Avas  met  with  a  counter-notice  re- 
quiring them  to  take  the  whole  of  the  works 
of  the  plantiffs,  which  entitled  the  corpor- 
ation to  withdraw,  and  that  was  followed  by 
a  withdrawal.  The  corporation  then  served 
a  third  notice  to  treat  in  respect  of  the  same 
premises  as  were  comprised  in  the  former 
notices,  except  certain  portions  thereof. 

Held— that   the   third   notice   was   a   valid 
notice  which  might  be  proceeded  with. 
AsHTON  Vale  Iron  Co.  v.  Bristol  Corporation, 

[1901]  1  Ch.  591;  70  L.  J.  Ch.  230;  49  W.  R. 
295;  83  L.  T.  694;  17  T.  L.  R.  183-C.  A. 

43.  Land  Comprised  in  Building  Agree- 
ment—Effect of  Notice  to  Treat  for  a  Por- 
tion onlij  of  such  Land— Lands  Clauses  Con- 
solidation Act,  1845  (8  &  9  Vict.  c.  18).]— A 
notice  to  treat  was  served  in  respect  of  a 
portion  (about  one-quarter)  of  forty-nine 
plots  of  land  which  were  the  subject-matter 
of  a  building  agreement  in  the  usual  form. 

IIei,d— that  the  agreement  was  severable 
and  was  not  determined  by  the  service  of 
the  notice  to  treat,  but  remained  binding 
upon  the  parties  thereto  as  to  tlie  plots  to 
which  the  notice  to  treat  did  not  extend. 
In  re  Furness  and  Wili.esden  Urban  District 

[Council,  (1906)  70  J.  P.  25;  22  T.  L.  R.  52 
— Farwfll,  J. 
1^(1—2 
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44.  Land  Required  by  Local  Authority — 
Part  Required—Right  to  have  Whole  Taken 
—Notice  to  Treat  for  Part— Claim  sent  in 
by  Owner— Meeting  of  Surveyors— Negotia- 
tions as  to  Compensation — Lands  Clauses 
Consolidation  Act,  1845  (8  &  9  Vict.  c.  18),  s. 
92.]— In  October,  1904,  notice  to  treat  for 
part  of  a  butcher's  shop  was  served  upon 
the  plaintiff,  the  lessee.  The  plaintiff 
thereupon  sent  in  a  claim  for  com- 
pensation in  respect  of  his  interest, 
which  was  not  accepted  by  the  Council,  and 
'"  September,  1905,  the  surveyors  for  both 
parties  met  and  a  sum  for  compensation  was 
agreed  upon  between  them.  The  solicitors 
then  prepared  a  formal  agreement  on  the 
lines  of  this  arrangement,  but  could  not 
agree  as  to  certain  clauses.  On  May  18th,  i 
190C,  the  plaintiff's  solicitors  served  upon  the  [ 
Council  a  counter-notice  stating  that  the  [ 
plaintiff  declined  to  sell  part  only  of  the 
premises  comprised  in  the  notice  to  treat,  I 
and  that  he  was  willing  and  able  to  sell  the 
whole  of  his  interest  in  the  premises,  and 
required  the  Council  to  purchase  all  his 
interest  therein. 

In  this  action  the  plaintiff  moved  for  an 
injunction  to  restrain  further  proceedings 
under  the  notice  to  treat. 

Held— that  the  arrangement  made  by  the 
surveyors  did  not  amount  to  an  agreement 
and  would  not  bind  the  principals  until  they 
accepted  it;  and  that  the  plaintiff  was  not 
estopped  from  claiming  his  rights  under  sect. 
92  of  the  Lands  Clauses  Consolidation  Act, 
1845. 

A  counter-notice  need  not  be  very  specific 
provided  it  identifies  the  property. 

Lavers  v.  London  Coitntt/  Council  ([1905]  69 
J.  P.  362;  93  L.  T.  233;  21  T.   L.   E.  695;  3 
L.  G.  E.  1025— Kekewich,  J.,  No.  54,  infra), 
followed. 
Pollard  v.  Middlesex  County  Council,   (1905) 

[71  J.  P.  85;  95  L.  T.  870;  5  L.  G.  E.  37- 
Parker,  J. 
And  see  Nos.  53—56,  infra. 

4:5.  Right  of  Owner  of  Land  to  Sell  after 
Service  of  Notice.l — An  owner  of  land  who 
has  been  served  with  a  notice  to  treat  under 
the  Lands  Clauses  Act  cannot  create  any  new 
interest  to  the  prejudice  of  the  promoters; 
but,  so  long  as  he  has  not  made  a  binding 
contract  with  them,  he  is  entitled  to  sell  the 
land  to  a  third  person,  subject  to  the  notice 
and  rights  created  thereby. 
Sewell  v.  Harrow  and  Uxbridge  Ey.  Co., 
[(1903)  T.  L.  E.  130-Eidley,  J. 

This  case  was  argued  on  appeal,  but 
settled,  the  Court  expressing  no  opinion  as 
to  the  correctness  of  the  decision  :  20  T.  L.  E. 
21-C.  A. 

46.  Two  Notices  for  Same  Land— Notice 
Bad  in  Part— Whether  Bad  in  toto— "  De- 
lineated."^—A  railway  company  gave  notice 
to  treat  in  respect  of  two  plots  of  land  :   in 


the  case  of  one  plot  the  deposited  plan 
showed  boundaries  on  three  only  of  the  four 
sides. 

Held— that  the  plot  was  not  properly  "  de- 
lineated," and  that  the  notice  was  bad,  not 
only  so  far  as  that  plot  was  concerned,  but 
in  toto. 

A  company  wishing  to  take  land  may 
divide  it  into  two  portions  and  serve  a  notice 
in  respect  of  each  portion;  and  the  service 
of  one  notice,  afterwards  withdrawn,  does 
not  preclude  the  company  from  serving 
another  notice  in  respect  of  the  same  land. 
Coats  v.  Caledonian  Ey.  Co.,  (1905)  6  F.  1042 
[— Ct.  of  Sess. 
(c)  Costs. 

47.  Costs  of  Arbitration— Offer  by  Pro- 
moters—Notice for  Jury— Notice  for  Arbi- 
tration—Sum Offered  Not  Less  than  Sum 
A  warded— Costs— Lands  Clauses  Consolida- 
tion Act,  1845  (8  Vict.  c.  18),  ss.  23,  34,  38.]— 
There  is  nothing  in  the  Lands  Clauses  Act, 
1845,  to  limit  the  operation  of  sect.  34,  and 
to  show  that  the  offer  mentioned  in  that 
section  must  be  made  with  reference  to 
arbitration  and  not  generally.  If  the  sum 
offered  by  the  promoters  under  sect.  38  is 
not  less  than  that  awarded  to  the  claimant 
by  the  arbitrators,  the  claimant  must  bear 
his  own  costs  incident  to  the  arbitration. 
Lascelles    and    Another    v.   Swansea    School 

[Board,    (1899)  69  L.  J.  Q.  B.  24;  63  J.  P. 
742-Eidley,  J. 

48.  Costs  of  Arbitration— Light  Railway- 
Taxation  by  Taxing  Master  —  Review  of 
Taxation— Lands  Clauses  Consolidation  Act, 
1845  (8  &  9  Vict.  c.  18),  s.  di- Arbitration 
Act,  1889  (52  &  53  Vict.  c.  49),  ss.  1,  2,  24, 
Sched.  I.  {i.)—Lands  Clauses  (Taxation  of 
Costs)  Act,  1895  (58  &  59  Vict.  c.  11),  s.  1- 
Light  Railways  Act,  1896  (59  &  60  Vict.  c.  48), 
ss.  12,  13,  28.]— Where  the  costs  of  an  arbi- 
tration for  the  assessment  of  compensation 
for  land  taken  by  virtue  of  an  Order  made 
under  the  Light  Eailways  Act,  1896,  and  in- 
corporating the  Lands  Clauses  Acts,  are  re- 
ferred to  a  master  of  the  Supreme  Court  to 
be  taxed,  the  taxing  master  in  taxing  such 
costs  is  acting  under  the  Lands  Clauses 
(Taxation  of  Costs)  Act,  1895,  and  not  under 
the  Arbitration  Act,  1889;  and  he  therefore 
taxes  as  a  persona  designata,  and  not  as  an 
officer  of  the  Court,  and  his  taxation  is  not 
subject  to  review  by  the  Court. 

In  re  Cannings,  Ld.,  and  Middlesex  County 

[Council,  [1907]  1  K.  B.  51;  76  L.  J.  K.  B. 

44;  71  J.  P.  46;  95  L.  T.  766;  23  T.  L.  E.  43; 

5  L.  G.  E.  442-C.  A. 

49.  Costs  of  Con vajnnce— What  Included— 
Costs  of  a  Lease  to  the  Grantors — Lands 
Clauses  Consolidation  Act,  1845  (8  &  9  Vict, 
c.  18),  s.  80.] — Undertakers  under  the  Lands 
Clauses  Acts  having  acquired  land  from  the 
trustees  of  a  charity,  such  trustees  obtained 
an  order  for  the  re-investment  of  the  pur- 
chase-money in  land.  They  accordingly 
bought  land,  and  the  contract  (approved  by 
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the  Court)  provided  that  a  lease  of  the  pur- 
chased land  at  a  ground  rent  should  be 
granted  by  the  trustees  to  their  vendors, 
and  that  each  party  should  pay  their  own 
costs  of  the  lease. 

Held— that  the  undertakers  were  not  liable 
to  pay  the  trustees'  costs  of  the  lease  as  part 
of  the  costs  of  the  investment. 

Ex     PARTE     ThAVIE's     ChARITY     TRUSTEES,     [1905] 

[1  Ch.  403;  74  L.  J.  Ch.  326;  53  W.  R.  346; 
92  L.  T.  287-Farwell,  J. 

50.  Costs  of  Conveyance— Sale  of  Copyholds 
—Death  of  Vendor  before  Completion— Fine 
and  Fees  on  Heir's  Admission  —  Lands 
Clauses  Consolidation  Act,  1845  (8  &  9  Vict. 
c.  18),  s.  82.]— A  company,  purchasing  copy- 
holds from  a  trustee,  agreed  to  pay  "  the 
vendor's  costs  of  title  and  conveyance  as 
provided  by  the  Lands  Clauses  Act,  1845." 
The  vendor  died  before  completion. 

Held— that  the  company  must  pay  the  fine 
and  fees  payable  upon  the  admission  of  his 
customary  heir,  who  was  admitted  in  order 
to  convey  to  them  under  sect.  95. 

In  re  Lloyd  and  North  London  J?y..([1896] 
2  Ch.  397;  65  L.  J.  Ch.  626;  44  W.  R.  522;  74 
L.  T.  548— Stirling,  J.)  and  In  re  Bear  Island 
Defence  Works  and  Doyle  ([1903]  1  Ir.  R.  164) 
followed  and  applied. 
In   re    London   United   Tramways   Act,    1900, 

[1906]  1  Ch.  534;  75  L.  J.  Ch.  223;  54  W.  R. 

328;  94  L.  T.  608;  22  T.  L.  R.  286— Eady,  J. 

51.  Costs  of  Public  Local  Inquiry— Land 
taken  for  Military  Purposes— Military  Lands 
Act,  1892  (.55  <k  56  Vict.  c.  43),  s.  2-Lands 
Clauses  Consolidation  Act,  1845  (8  &  9  Vict.  c. 
18),  s.  di— Lands  Clauses  {Taxation  of  Costs) 
Act,  1895  (58  &  59  Vict.  c.  111).]— Where  land 
is  taken  compulsorily  under  the  Military 
Lands  Act,  1892,  and  the  owner  is  entitled  to 
the  costs  "  of  and  incident  to  "  the  arbitra- 
tion and  award,  such  costs  do  not  include 
any  costs  incurred  by  him  in  connection  with 
the  public  local  inquiry  held  previously 
under  sect.  2  of  the  Act. 

The    function    of    a    master    when    taxing 
costs  under  the  Lands  Clauses  (Taxation  of 
Costs)    Act,    1895,    is    ministerial    only,    and 
cannot  be  reviewed  on  certiorari. 
R.  V.  GoFF,  [1905]  2  Ir.  R.  121-K.  B.  D. 

(d)  Taking  Part  only. 

And  see  Nos.  42—43,  supra. 

53.  Part  of  a  House  Required  by  Local 
Authority  —  liifjht  to  take  whole  —  Street 
Widening  —  Severance  —  Michael  Angelo 
Taylor's  Act,  1817  (57  Geo.  3,  c.  29),  s.  80.]- 
The  plaintiff  was  assignee  of  the  lease  of 
certain  premises  where  he  carried  on  a 
tailor's  business.  In  1905  he  was  served  with 
notice  under  Michael  Angelo  Taylor's  Act, 
that  the  promises  project  into,  and  obstruct 
or  prevent  the  coi  poration  of  AV.  from 
widening  the  street  P.,   and   requiring  him 


to  treat  for  the  sale  of  the  premises  to  the 
Corporation  of  W. 

The  plaintiff  alleged  that  the  notice  to 
treat  was  in  fact  given  at  the  request  of  the 
London  County  Council,  and  that  it  was 
intended  to  throw  twenty-two  feet  of  the 
plaintiff's  premises  into  the  roadway,  and 
assign  the  residue  to  an  hotel  company.  The 
plaintiff  alleged  that  the  back  portion  of  his 
premises  constituted  a  valuable  site  for  busi- 
ness purposes,  and  that  he  was  desirous  of 
retaining  his  interest  therein.  He  asked  for 
a  declaration  that  the  adjudication  that  the 
premises  projected  into  P.  was  wrong  and 
ultra  x)ires,  and  for  an  injiinction  restrain- 
ing the  defendants  from  proceeding  under 
the  notice  to  treat.  The  defence  was  that  if 
twenty-two  feet  six  inches  were  cut  off,  only 
twenty  feet  would  be  left,  and  that  it  would 
be  impossible  to  cut  off  twenty-two  feet  six 
inches  from  the  front  of  the  building  without 
pulling  it  entirely  down. 

Held— that   the   defendants   had    bond  fide 

adjudicated     that     the     whole     house     was 

essential  to  the  widening  of  P.,  and  that  the 

action  must  be  dismissed  with  costs. 

Pescod    v.    Westminster    Corporation,    [1905] 

[2  Ch.  475;  74  L.  J.  Ch.  G64;  G8  J.  P.  387;  54 

W.  R.  89;  93  L.  T.  160;  21  T.  L.  R.  743;  3 

L.  G.  R.  1272-Eady,  J. 

54.  Part  of  a  House  Required  by  Local 
Authority  —  Right  to  have  whole  taken — 
Notice  to  Treat  for  Part— Claim  made  for 
Part — Claim  not  Agreed  to — .A.pportionment 
of  Rent  of  Part  agreed  to  —  Delay  —  Lands 
Clauses  Consolidation  Act,  1845  (8  &  9  Vict.  c. 
18),  s.  92.]— A  landowner  and  his  lessees  were 
served,  in  1901,  with  notices  to  treat  for  a 
part  of  their  property,  and  they  then  claimed 
a  certain  sum  for  that  part.  They  subse- 
quently agreed  to  apportion  the  rent  of  the 
part  at  a  fixed  sum,  but  their  claim  for  com- 
pensation was  not  agreed  to. 

Held— that  although  the  apportionment  of 
the  rent  had  been  agreed  to,  yet  as  the  claim 
for  compensation  had  not  been  agreed  to,  the 
matter  was  still  in  medio,  and  they  were  not 
precluded  from  asserting  their  right  under 
sect.  92  of  the  Lands  Clauses  Consolidation 
Act,  1845,  to  have  the  whole  of  their  property 
taken. 
Layers  v.  London  County  Council,   (1905)  69 

[J.  P.  362;  93  L.  T.  233;  21  T.  L.  R.  695;  3 
L.  G.  R.  1025-Kekewich,  J. 

55.  Part  only  Required— Owner  Requiring 
the  Whole  to  be  Taken— Meaning  of  Word 
"  House"— Lands  Clauses  Consolidation  Act, 
18t5  (8  &  9  Vict.  c.  18),  s.  92.]  — The  term 
"house"  in  sect.  92  of  the  Lands  Clauses 
Consolidation  Act,  1815,  must  be  taken  to 
include  everything  that  would  pass  under 
the  grant  of  a  "  house  "  on  a  simple  convey- 
ance of  it  as  such. 

Held,  accordingly— that  a  paddock  at  the 
back  of  a  cottage  and  garden,  and  having 
access  only  from  these  latter,  was  within  the 
meaning  of  the  term  "  house  "  as  used  by  its 
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present,  and  had  been  used  by  its  former, 
proprietor  for  purposes  connected  with  their 
respective  businesses,  inasmuch  as  it  was 
clear  that  the  paddock  would  pass  under  a 
grant  of  the  "  house "  on  a  simple  convey- 
ance of  the  latter  as  such. 
Low  V.  Staines  Reservoirs  Joint  Committee, 
[(1900)  Gi  J.  P.  212;  IG  T.  L.  E.  181— C.  A. 

56.  Soil  of  Private  Road— Part  of  "  house  " 
—Lands  Clauses  Consolidation  Act,  1845  (8  & 
9  AT^ict.  c.  18),  s.  92.]— A  railway  company 
proposed  to  take  part  of  a  private  road  lead- 
ing to  a  mansion-house  with  the  object  solely 
of  carrying  a  bridge  over  the  road  for  the 
purposes  of  their  railway  at  a  spot  a  quarter 
of  a  mile  from  the  house.  The  owner 
claimed  an  injunction  to  restrain  them  from 
so  doing  Avithout  purchasing  the  whole  pro- 
perty. 

Held— that  such  part  of  the  private  road 
Mould  not  pass  on  a  conveyance  of  the 
"house"  by  that  description,  and  was  there- 
fore not  a  part  only  of  the  house,  within  the 
meaning  of  sect.  92  of  the  Lands  Clauses 
Act,  1845,  and  that  the  injunction  ought  not 
to  be  granted. 

Decision  of  Stirling,  J.  (78  L.  T.  285;  14 
T.  L.  E.  307;  46  W.  R.  388) 


Allhusen  v.  Ealing  and  South  Harrow  Rail- 

[WAY  Co.,   (1898)  78  L.  T.  396;  14  T.  L.  R. 

349;  46  W.  R.  483-C.  A. 

IV.  PURCHASE  MONEY  IN  COURT. 

57.  Charitij  Lands— Official  Trustee—"  Wil- 
ful Befusal"— Costs  of  Investment— Lands 
Clauses  Consolidation  Act,  1845  (8  &  9  Vict, 
c.  18),  ss.  09,  76,  80.]— A  corporation  acquired 
under  the  provisions  of  the  Lands  Clauses 
(Consolidation  Act,  1845,  compulsory  powers 
for  the  purchase  of  lands  owned  by  a  charity 
— a  school— the  legal  estate  in  the  lands 
being  vested  in  the  official  trustee.  The 
amount  was  determined  by  arbitration.  Tha 
governors  could  not  accept  the  money.  The 
Charity  Commissioners  required  the  money 
to  be  lodged  in  Court.  It  M^as  paid  in  under 
sect.  76  of  the  Lands  Clauses  Consolidation 
Act,  1845. 

Held— that  the  corporation  must  pay  the 
costs    of    the    investment    of    the    purchase- 
money,   as   there   was   no   "wilful   refusal" 
within  sects.  76,  80. 
In   re  Leeds   Grammar   School,    [1901]   1   Ch. 

[228;  70  L.  J.  Ch.  89;  65  J.  P.  88;  49  W.  R. 
120;  83  L.  T.  499-Cozens-Hardy,  J. 

58.  Churchyard— Capital  Money— Applica- 
tion to  Repairs  of  Chancel— Parliamentary 
Costs— Jurisdiction.]— The  rector  of  a  parish 
opposed  a  private  Bill  in  Parliament  which 
sought  for  powers  to  take  the  whole  of  the 
churchyard  surrounding  the  parish  church. 
An  agreement  Avas  arrived  at  bv  which  the 
undertakers  took  part  only  of  'the  church- 
yard and  paid  a  sum   as  compensation,  to 


include  the  costs  of  the  rector  in  opposing 
the  Bill.  The  Bill  provided  that  this  sum 
should  be  paid  into  Court  and  dealt  with  as 
under  sect.  9  of  the  Lands  Clauses  Consoli- 
dation Act,  1845.  The  Bill  was  passed  and 
the  money  paid  into  Court.  Upon  an  appli- 
cation by  the  rector  for  leave  to  apply  part 
of  the  sum  towards  the  cost  of  repairing 
the  chancel  of  the  church  and  in  payment 
of  his  costs  of  opposing  the  Bill, 

Held— that  the  Court  had  jurisdiction  to 
make  the  order  asked. 

In    re    London    County    Council,    Ex    parte 

[Pennington,   (1901)  65  J.  P.  536;  84  L.  T. 

808;  17  T.  L.  R.  614— Kekewich,  J. 

59.  Conveyance— Costs— Disentailing  Deed 
—Lands  Clauses  Consolidation  Act,  1845  (8 
&  9  Vict.  c.  18),  s.  80.]— The  costs  of  a  dis- 
entailing deed,  which  is  necessary  in  order 
to  obtain  payment  of  money  lodged  in  Court 
by  a  raihvay  company,  are  payable  by  the 
company,  and  a  special  order  will  be  made 
as  to  such  costs. 

Ex  parte  Allen  ((1881)  7  L.  R.  Jr.  124)  not 
followed. 

In   re   Navan   and   Kingscourt  Uy.   Co.   and 
[Fingall,  [1906]  1  Jr.  R.  557— M.  R. 

60.  Money  Deposited  —  Costs— Administra- 
tion Obtained  after  Payment  of  Money  into 
Court  for  the  Purpose  of  Making  Title — 
Colonial  Administration — Power  of  Attorney 
— Grant  of  Administration  in  Ireland — 
Assets — Real  Estate — Estate  Duty  Payable 
in  Respect  of  Purchase-Money  —  Lands 
Claxises  Consolidation  Act,  1845  (8  &  9  Vict, 
c.  18),  s.  80.]— An  urban  district  council  com- 
pulsorily  acquired  a  part  of  certain  free- 
hold lands  to  which  K.  was  entitled  in  fee, 
subject  to  a  life  annuity  charged  thereon. 
The  arbitrator  awarded  the  sum  of  <£385  as 
compensation  for  the  premises  compulsorily 
taken.  After  the  date  of  the  award  K.  died 
in  Australia,  having  by  his  will  devised  and 
bequeathed  all  his  real  and  personal  estate 
to  a  trustee  in  trust  to  sell  and  hold  the  pro- 
ceeds of  the  sale  in  trust  for  an  Australian 
charity.  Administration  of  the  estate  of  K., 
with  the  will  annexed,  was  granted  in  Aus- 
tralia. After  K.'s  death  the  sum  of  J385, 
representing  the  purchase-money  of  the  pre- 
mises compulsorily  taken,  was  lodged  in 
Court.  Administration  of  the  estate  of  K., 
with  the  will  annexed,  was  granted  to  A.  in 
Ireland,  who  had  been  appointed  by  the 
Australian  administrator  his  attorney  for 
the  purpose  of  taking  out  administration  in 
this  country  and  to  collect  the  assets  and 
other  property  of  K.  Estate  duty  was  paid 
by  A.  on  the  unsold  real  estate  of  K.,  the 
fund  in  Court  as  representing  the  premises 
compulsorily  purchased  and  some  book 
debts  due  to  the  deceased.  On  the  applica- 
tion of  A.  it  was  ordered  that  the  money  in 
Court  should  be  paid  out  to  him,  and  that 
the  urban  district  council  should  pay  all 
costs  properly  and  necessarily  payable. 

Held— that  the  costs  of  the  power  of  attor- 
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ney  from  tlie  Australian  administration,  the 
costs  of  the  grant  of  administration  in 
Ireland,  and  the  portion  of  the  estate  dnly 
applicaijle  to  the  purchase-money  of  the 
lands  compulsorily  taken  were  properly  pay- 
able by  the  urban  district  council. 

Ex   PARTE   LURGAN   URBAN   DISTRICT   COUNCIL,    In 

[re  Kearns,  [1902]  1  Ir.  E.  157— M.  E. 

61.  Interim    Investment — Costs — Condition 
as    to    Costs   of   Future   Investment — Lands 
Clauses  Aet,  1845  (8  &  9  Vict.  c.  18),  ss.  69, 
70,  80.] — Where  the  purchase-money  of  land 
taken    has,    under    the    Lands    Clauses    Act, 
1845,  been  paid  into  Court  and  invested  in 
Consols,  there  is  no  rule  of  practice  that  the 
Court,  upon  an  application  for  a  second  in- 
terim  investment,   will   impose   a   condition  j 
that  it  is  to  be  treated  as  a  permanent  in- 
vestment, and  that  the  promoters  are  not  to  1 
be    liable    to    pay   tht'    costs    of    any    future 
investment. 
In  re  Nepton's  Charity,  (1906)  22  T.  L.  E.  442 

[ — Warrington,  J. 

62.  Interim  Investment — Brokerage  and 
Other  Charges  —  Railway  Stock  —  Lands 
Clauses  Consolidation  Aet,  1845  (8  &  9  Vict, 
c.  18),  ss.  70,  80— E.  S.  C,  1883,  Ord.  22,  r.  17 
(1)  (1888).]-Land,  of  which  the  applicant 
was  tenant  for  life,  had  been  taken  compul- 
sorily by  the  London  County  Council  under 
their  General  Powers  Act,  1897,  and  the 
purchase-money  had  been  paid  into  Court. 
The  question  raised  by  the  application  was, 
the  liability  of  the  promoters,  under  sect.  80 
of  the  Lands  Clauses  Consolidation  Act,  1845, 
to  pay  the  increased  costs  occasioned  by  an 
interim  investment  in  railway  stock,  instead 
of  in  "  Government  securities."  It  was 
admitted  that  the  brokerage  and  other 
charges  for  investing  in  the  railway  stock 
would  be  higher  than  the  charges  for  in- 
vesting in  Consols. 

Held — that  the  applicant  would  have  in 
the  first  instance  to  pay  the  Chancery 
broker  "  the  brokerage  and  other  charges," 
whatever  they  might  be,  and  the  London 
County  Council  would  have  to  pay  him;  that 
the  investments  it  was  proposed  to  make 
were  investments  sanctioned  by  the  Court, 
and  the  London  County  Council  were  liable 
to  pay  the  costs  of  investing  in  these  securi- 
ties, including,  if  necessary,  the  increased 
costs  of  brokerage  and  other  charges. 
In  re  Gaselee,  [1901]  1  Ch.  923;  70  L.  J.  Ch. 

[441;  49  W.  E.  372;  84  L.  T.  386-Buckley,  J. 

63.  Beinvcstment  in  Land— Owners  Pro- 
viding Additional  Money  Beyond  that  in 
Court  —  Apportionment  of  Costs  —  Lands 
Clauses  Consolidation  Act,  1845  (8  &  9  Vict, 
c.  18),  .9.  80.]— A  public  body  paid  into  Court 
the  price  of  land  purchased  compulsorily. 
The  owners  when  reinvesting  the  proceeds 
in  land  proposed  to  add  a  large  sum  out  of 
their  own  resources. 

Held— that  the  public  body  must  pay  the 


I  whole  costs  of  reinvestment  except  so  far  as 

!  they   were  increased  by   reason  of  the  pur- 

'  chase-money  exceeding  the  fund  in  Court. 

Form  of  order  discussed. 

In  re  Clark,   [1906]  1  Ch.  615;  75  L.  J.  Ch. 

[325;  54  W.  E.  385;  95  L.  T.  143-Eady,  J. 

64.  Payment  Out  —  Brokerage  on  Sale 
of  Investments  in  Court— Lands  Clauses 
Consolidation  Aet,  1845  (8  &  9  Vict. 
c.  18),  ss.  69,  80.]— The  London  County 
Council  purchased  and  took,  for  the 
purposes  of  improvements  authorised 
by  the  provisions  of  the  London  County 
Council  (Improvements)  Act,  1897  (with 
which  the  Lands  Clauses  Consolidation 
Act,  1845,  was  incorporated),  land  be- 
longing to  the  college  of  St.  Mary  Magdalen, 
Oxford.  The  purchase  money  was  paid  into 
Court,  and  the  land  was  conveyed  to  the 
council.  The  college  pres^jnted  a  petition 
praying  (inter  alia)  that  the  council  should 
pay  the  costs  including  the  brokerage  on  the 
sale  of  the  investments  in  Court. 

Held— that  the  brokerage,  payable  in  the 
first  place  by  the  petitioners,  should  be  in- 
cluded in  the  costs  payable  by  the  council. 
In  re  Magdalen  College,  Oxford,  [1901]  2  Ch. 

[786;  70  L.  J.  Ch.  821;  50  W.  E.  90;  85  L.  T. 
479;  66  J.  P.  23-Cozens-Hardy,  J. 

65.  Payment  Out— Consent  of  Local  Govern- 
ment Board — London  Government  Act,  1899 
(02  &  63  Vict.  c.  14),  s.  6  (5).]-Sect.  6  (5)  of 
the  London  Government  Act,  1899  (as  to  ob- 
taining the  sanction  of  the  Local  Government 
Board),  has  no  application  to  a  case  where  a 
metropolitan  borough  council  ask  for  pay- 
ment out  of  moneys  paid  into  Court  on  a  sale 
by  them  under  the  Lands  Clauses  Consolida- 
tion Act,  1845. 
I\E  Islington  Borough  Council    (1907)  71  J.  P. 

[396;  97  L.  T.  78;  5  L.  G.  R.  1203- 

Kekewich,  J. 

66.  Payment  Out— Deposit-Bond  Satisfied 
—Eight  of  Undertakers  to  have  Deposit 
Paid  out — Lands  Clauses  Consolidation  .let, 
1845  (8  &  9  Vict.  c.  18),  ss.  85,  86,  87.  124.]— 
Where  undertakers  have  found  it  necessary 
to  at  once  enter  upon  land  scheduled  by 
them,  and  have  for  that  purpose  given  a 
bond  to  the  person  claiming  to  be  the  owner, 
and  deposited  the  estimated  value  of  the 
land  as  required  by  sect.  85  of  the  Lands 
Clauses  Act,  1845,  they  are  entitled,  upon 
the  joint  petition  of  themselves  and  the 
obligee,  to  have  the  deposit  paid  out  to  them 
on  proof  that  the  conditions  of  (he  bond  have 
been  satisfied. 

They  need  not  show  tliat  (he  person  claim- 
ing to  be  owner,  (o  whom  (hey  gave  the 
bond  and  have  subsequently  i>aid  (he  pur- 
chase-money, is  the  (rue  ownei'.  Section  124 
protects  the  interests  of  persons,  other  than 
(he  obligee,  who  nuiy  prove  (o  liave  a  claim 
to  the  land. 
Ex  parte  Midlvnd  Ev.  Co..  [1904]  1  Ch.  61:  73 

[L.  J.  Ch.  6i;  89  L.  T.  545;  20  T.  L.  Vx.  72- 

C.  A. 
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Purchase  Money  in  Court— Continitcd. 

67.  Payment  Out— Limited  Owner— Allow- 
ance to  Limited  Owner  for  Personal  Incon- 
venience—Rector—Evidence—Lands Clauses 
Consolidation  Act,  1845  (8  &  9  Vict.  c.  18), 
s.  73.]— A  company  had  acquired  some  glebe 
land  under  their  compulsory  powers,  and 
had  paid  into  Court  ,£1,000,  the  compensa- 
tion awarded  in  a  lump  sum  by  two  sur- 
veyors. On  reading  afiBdavits  by  the  sur- 
veyors to  the  effect  that  ,£100  of  this  sum 
was  allowed  by  them  in  consideration  of 
personal  inconvenience  and  annoyance. 

Held— that  this  ,£100  might  be  paid  out  to 
the  rector  for  his  own  use  under  sect.  73  of 
the  Lands  Clauses  Act,  1845. 

Ex  parte  Rector  of  Little  Steeping  ((1848) 
14  Beavan  159   {n.);  5  Eail.   Cases  207)   fol- 
lowed. 
In    re    Standerton     (or    Saunderton)    Glebe 

[Lands,  Ex  parte  Eector  of  Standerton  {or 

Saunoerton),  [1903]  1  Ch.  480;  72  L.  J.  Ch. 

276;  51  W.  R.  522;  88  L.  T.  2C7— Farwell,  J. 

68.  Payment  Out  —  Annuity  for  Lives 
Secured  by  Lease  —  Default  in  Payment  of 
Annuity— Reversioner— Purchase-money  paid 
into  Court— Investment — Dividends — Lands 
Clauses  Consolidation  Act,  1845  (8  &  9  Vict. 
c.  18),  s.  79.] — By  an  indenture  dated  1st 
September,  1810,  T.  L.  and  A.  H.  covenanted 
to  pay  S.  H.,  his  executors,  administrators, 
and  assigns,  during  the  lives  of  nine  persons 
named  therein,  and  the  lives  and  life  of  the 
survivors  and  survivor  of  them,  an  annuity 
of  ,£100,  and  for  better  securing  the  same  de- 
vised certain  freehold  premises  to  S.  H.  for 
the  term  of  200  years.  Default  was  made  in 
payment  of  the  annuity,  and  from  the  year 
1829  to  1900  S.  H.  and  his  successors  in  title 
had  been  in  continuous  receipt  of  the  rents 
of  the  said  premises.  The  surplus  over  and 
above  the  annuity  had  been  retained  by  the 
person  for  the  time  being  entitled  to  the 
annuity,  without  any  claim  or  demand  on 
the  part  of  any  reversioner  or  other  person. 
The  survivor  of  the  nine  persons  named  died 
on  31st  May,  1895.  In  1900  the  London 
County  Council,  under  their  compulsory 
powers,  acquired  the  premises  and  paid  the 
purchase-money  into  Court.  The  surviving 
executor  and  trustee  and  tenant  for  life  of 
the  residuary  personal  estate  under  ihe  will 
of  S.  T.  H.,  a  successor  in  title  to  S.  H. 
presented  a  petition  for  payment  out. 

Held— that  the  corpus  of  the  fund  could  not 
be  ordered  to  be  paid  out  to  the  petitioner, 
but  that  an  order  could  be  made  directing 
the  investment  of  the  fund  and  the  payment 
of  the  dividends  thereon  to  the  petitioner 
until  the  expiration  of  twelve  years  from 
the  dropping  of  the  last  of  the  nine  lives,  i.e., 
31st  May,  1895,  or  until  further  order. 
In  re  Harris,  Ex  i,'\rte  London  CouNrv  Cobn- 

[ciL,  [1901]  1  Ch    931;  70  L.  J.  Ch.  432;  84 
L.  T.  203- Joyce,  J. 

69.  Payment      tut  —   Re-investment      in 


Real  Estate — Payment  out  of  Court  of 
Small  Sums  —  Costs  —  Sheffield  Water- 
works Act,  lSi3— Lands  Clauses  Consoli- 
dation Act,  1845  (8  &  9  Vict.  c.  18).]— 
Under  a  private  Act  a  waterworks  company 
bad  the  power  of  acquiring  land  by  com- 
pulsory purchase  from  limited  owners,  in- 
cluding corporations  sole,  the  purchase-money 
to  be  paid  into  Court  and  re-invested  in  the 
purchase  of  lands  of  like  value  to  be  settled 
to  similar  uses,  the  expenses  of  such  pur- 
chases, or  so  much  thereof  as  the  Court 
should  think  reasonable,  to  be  paid  by  the 
waterworks  company.  Under  these  powers 
the  company  purchased  lands  from  the  Vicar 
of  Sheffield,  and  the  purchase  price  was 
represented  by  a  sum  of  Consols.  A  subse- 
quent private  Act  repealed  the  earlier  Act, 
but  provided  that  all  debts  and  mcneys  due 
or  to  accrue  due  should  be  recoverable  from 
the  company.  A  later  Act  transferred  the 
powers  and  liabilities  of  the  company  to  the 
Corporation  of  Sheffield.  The  corporation, 
under  the  Lands  Clauses  Consolidation  Act, 
1845,  purchased  further  lands  from  the  Vicar 
of  Sheffield  for  the  purpose  of  making  im- 
provements, and  the  purchase-money  was 
invested  in  Consols.  The  Vicar  of  Sheffield 
petitioned  that  the  two  sums  of  Consols 
might  be  invested  in  the  purchase  of  land, 
that  any  small  balance  not  exceeding  ,£20 
might  be  paid  to  himself,  and  that  the  cor- 
poration might  be  ordered  to  pay  his  reason- 
able costs  as  to  the  first  sum  of  Consols 
under  the  Waterworks  Act  (above-men- 
tioned), and  as  to  the  second  sum  under 
the  Lands  Clauses  Consolidation  Act,  1845, 
in  respect  both  to  the  investment  and  appli- 
cation. 

Held — that  the  balance,  if  not  exceeding 
£20,  might  be  paid  to  the  petitioner,  and 
that  the  petitioner's  costs,  both  of  the  first 
and  second  fund,  must  be  paid  in  accordance 
with  the  Land  Clauses  Consolidation  Act, 
the  Court  having  power  to  make  the  order 
as  to  the  first  fund  under  the  Lands  Clauses 
Consolidation  Act  apart  from  the  Water- 
works Act. 

Ex  PARTE  Vicar  of  Sheffield,   (1904)  68  J.  P. 
[313— Farwell,  J. 

70.  Payment  Out— Wilful  Neglect  to  make 
out  a  Good  Title — Costs  of  Petition  for  Paying 
out  to  Incumhrancci — Discretion  of  Court — 
Refusal  of  Vendor  to  give  Possession- 
Sheriff's  Costs—"  Deduction  "  from  Purchase- 
money— Lands  Clauses  Consolidation  Act, 
1845  (8  &  9  Vict.  c.  18),  ss.  80,  91-Supreme 
Court  of  Judicature  Act,  1890  (53  &  54  Vict. 
c.  44),  s.  5.]— ,£1,000  was  the  amount  of  com- 
pensation assessed  by  a  jury  in  respect  of 
some  houses  belonging  to  S.,  which  the 
London  County  Council  had  given  notice  to 
take  under  the  powers  conferred  on  them  by 
the  London  County  Council  (Improvements) 
Act,  1897.  The  money  was  paid  into  Court 
under  sect.  76  of  the  Lands  Clauses  Consoli- 
dation Act,  1845,  on  the  ground  that  S.  had 
wilfully  neglected  to  make  out  a  good  title 
to  the  property.     A  petition  for  payment  put 
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Purchase  Money  in  Court — Continued. 
of  the  ^1,000  was  presented  by  A.  F.  A.,  who 
had  obtained  a  charge  upon  the  fund.  S. 
refused  to  give  up  possession  and  the  coun- 
cil issued  a  warrant  to  the  sheriff  to  deliver 
possession,    which   he   accordingly   did. 

Held— that  the  council  should  pay  the  costs 
of  the  petition,  as  although  S.  had  been  in 
default,  yet  there  was  not  default  on  the 
part  of  any  of  the  incumbrancers;  but  even 
assuming  that  the  case,  by  reason  of  S.'s 
neglect,  fell  within  sect.  80  of  the  Lands 
Clauses  Consolidation  Act,  1845,  sect.  5  of 
the  Supreme  Court  Judicature  Act,  1890, 
gave  the  Court  a  discretionary  power  to 
order  payment  of  costs  in  cases  excepted  by 
sect.  80;  and  that  the  council  were  entitled 
to  have  the  sheriff's  costs  paid  out  of  the 
fund  in  Court. 

In  re  Fisher  ([1894]  1  Ch.  450;  7  R  97;  63 
L.   J.   Ch.  235;  42  W.  R.  241;   70  L.   T.  62— 
C.  A.)  applied. 
In  be  Schmare,  [1902]  1  Ch.  326;  71  L.  J.  Ch. 

[219;  50  W.  E.  245;  86  L.  T.  71;  18  T.  L.  R. 
270-C.  A. 

71.  Payment  Out— Trustees  of  a  Charity- 
Power  of  Sale—"Absohdely  Entitled"— 
Charitable  Trusts  Act,  1853  (16  &  17  Vict.  c. 
137),  s.  17— Lands  Clauses  Consolidation  Act, 
1845  (8  &  9  Vict.  c.  18),  s.  69.]— The  trust  deed 
of  a  charity  empowered  the  trustees  with  the 
consent  of  the  Bishop  to  sell  trust  property 
and  to  give  a  full  discharge  of  the  purchase- 
money.  A  corporation,  having  acquired 
some  of  the  property  compulsorily,  paid  the 
purchas3-moaey  into  Court. 

Held— that  the  trustees  were  persons  "ab- 
solutely entitled "  within  the  meaning  of 
sect.  69  of  the  Lands  Clauses  Act,  1845,  and 
that  the  money  might  be  paid  out  to  them 
without  the  consent  of  the  Charity  Com- 
missioners. 

In  re  Hohson's  Trusts  ((1378)  7  Ch.  D.  708; 
47  L.  J.    Ch.  310;  26  W.  R.  470;  38  L.  T.  365) 
followed. 
In    re    Lord    Mayor    of    Sheffield    and    The 

[Trustees  of  St.  William's  R.C.  Chapel  and 

Schools,  [1903]  1  Ch.  208;  72  L.  J.  Ch.  71; 
51  W.  R.  380:  88  L.  T.   157— Byrne,  J. 

V.    PARTICULAR     CLASSES     OF     UNDER- 
TAKINGS. 

(a)  Railways. 

72.  Drainage  of  Adjoining  Lands— Obliga- 
tion of  Railway  to  Preserve— Time  Limit— 
Bailways  Clauses  (Scotland)  Act,  1845  (8  &  9 
Vict.  c.  33),  s.  05.]— An  action  was  brought 
by  the  respondent  against  the  appellants  to 
compel  them  to  execute  certain  drainage 
works  for  the  better  draniage  of  cer- 
tain parts  of  his  land,  the  drainage  of 
which  was  alleged  to  have  been  affected  by 
the  railway  works.  More  than  forty  years 
ago  the  appellants  purchased  lands  forming 
part  of  the  Fife  estate.  The  parties  went  to 
arbitration.     The  decree  arbitral  found  that 


the  sums  assessed  as  purchase-money  and 
compensation  were  in  full  satisfaction  of  all 
claims  competent  to  the  landowner  against 
the  railway  company,  but,  at  the  same  time, 
by  way  of  precaution  it  noticed  that  there 
were  certain  obligations  still  incumbent  upon 
the  company  under  the  Railways  Clauses 
Consolidation  Act,  1845. 

Held— that  the  decree  arbitral  instead  of 
importing  an  obligation  of  indefinite  dura- 
tion involving  an  indefinite  liability,  merely 
recognized  the  limited  liability  cast  upon 
the  company  by  sects.  00  and  65,  and  that  in 
each  case  the  provision  must  be  read  in 
connection  with  the  limitation  of  liability 
prescribed  by  the  statute. 

Decision  of  the  First  Division  of  the  Court 
of  Session  ((1897),  35  Sc.  L.  R.  78)  reversed. 
Great  North  op  Scotland  Ry.  Co.  v.  Duke  of 
[Fife,  (1900)  82  L.  T.  425-H.  L.  (Sc.) 

73.  Easement— Right  of  Way— Obstruction 
— Injunction  —  Compensation  —  Lands 
Clauses  Consolidation  Act,  1845  (8  &  9  Vict. 
c.  18),  s.  GS—Raihvays  Clauses  Consolidation 
Act,  1845  (8  &  9  Vict,  c  20),  ss.  16,  53-55,  58— 
—Great  Western  Railway  Act,  1899  (62  &  63 
Vict.  c.  187),  ss.  5,  44.]— Motion  by  the  plain- 
tiff to  restrain  the  defendants  from  obstruct- 
ing and  interfering  with  the  right  of  way  of 
the  plaintiff  over  a  certain  occupation  road, 
and  from  permitting  any  railway  to  con- 
tinue upon,  and  from  running  trains  or 
locomotives  for  the  piirpose  of  carrying  the 
plant  and  necessary  matsrials  for  the  con- 
struction of  their  lines  along  the  occupation 
road. 

Held— that  the  plaintiff'^;  remedy  was 
compensation  under  sect.  68  of  the  Lands 
Clauses  Consolidation  Act,  1845,  because  his 
interest  in  the  land  had  been  injuriously 
affected,  and  that  he  was  not  entitled  to  an 
injunction. 
Bar.^\rd    v.    Great    Westerv    Railway    and 

[Others,  (1902)  66  J.   P.   568;   86   L.  T.  798 
— Kekevvich,  J. 


74.  Mines— Compulsory   Purchase  —  Notice 
to  Purzhase—Oioner  ceasing  1o  Enjoy  Mine 
-Enjoyment  of  Mirie  by  Railway  Company 
-Aivard  of  Amount  of  Purchase-Money  and 
Compensation   —   Interest        07i        Amount 
A warded.l— When    such    a    state    of    things 
arises  between   a   vendor   and   purchaser   as 
that  the  latter  has  become  entitled  in  equity 
to  the  things  purchased  and  to  the  receipt 
of  the  rents  (if  there  bo  such),  or  to  the  en- 
I  joymont  (if  there  can  be  enjoyment)  of  the 
I  thing  purchased,  there  arises  in  equity  a  co- 
relativo  right  in  the  vendor  to  have  interest 
on  his  purchase-monsy  if  remaining  unpaid. 
A    railway    company,  owners    of    a  canal, 
were  empowered  by  a  private  Act  of  Parlia- 
ment to  give  notice  to  adjacent  mine-owners 
j  not  to  work  their  mines  within  a  prescribed 
I  distance  of    the    canal.     Upon  such  a  noticf. 
J  being  given  the  con»pany  wete  to  purchase 
1  th'^  mine  affected  by  the  notice,  the  amount 
of  purchase-money  and  compensation  was  to 
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Particular  Classes  of  Undertakings— Co?i<m;(ef^. 
be  settled  by  arbitration,  and  the  compen- 
sation was  to  include  "all  such  additional 
expens3s  and  losses  "  as  should  be  incurred 
by  the  mine-owner  by  the  minerals  being 
left  for  the  support  of  the  canal.  On  19th 
November,  1892,  the  company  gave  such  a 
notice  <o  adjacent  mine-oivners.  The  amount 
of  the  purchase-money  and  compensation 
was  settled  by  arbitration  in  1901,  and  was 
subsequently  paid  by  the  company  •without 
prejudice  to  the  question  of  the  right  of  the 
owners  to  interest. 

Held— that  on  the  19th  November,  1892,  the 
mine-owners  ceased  to  enjoy  the  seam  of 
coal  in  the  only  way  in  which  a  seam  of  coal 
ungotten  could  be  enjoyed  by  them,  and  the 
company  became  liable  to  pay  compensa- 
tion; that  from  the  19th  November,  1892, 
the  company  had  enjoyed  the  seam  by  way 
of  support  and  had  deprived  the  mine- 
owners  of  the  enjoyment  of  it  in  their  way 
by  getting  the  coal,  and  so  far  as  such  a 
thing  as  a  subterranean  seam  could  be  had, 
the  company  had  been  in  possession  of  it 
since  that  date;  and  that  upon  equitable 
principle  the  company  ought  to  pay  to  the 
mine-owners  interest  at  4  per  cent,  on  the 
purchase-money  from  the  19th  November, 
1892,  as  that  was  the  date  from  which  the 
company  had  kept  the  purchase-money. 

Birch  V.  Joij  ((1852)  3  H.  L.  C.  565)  applied. 

Caledonian  By.  Co.  v.  Carmichael   ((1870) 
L.  E.  2  H.  L.  Sc.  56)  distinguished. 
Fletchei  v.  Lancashire  and   i'oRKSHiRE  Rail- 

[WAY  Co.,  [1902]  1  Ch.  901;  71  L.  J.  Ch.  590; 

66  J.  P.  631 ;  50  W.  E.  423 ;  18  T.  L.  E.  417 
—Buckley,  J. 

75.  Mineral— What  is  a  Mineral?— Clay  or 
Common  Brick  Earth— Baihvays  Clauses 
Consolidation  Act,  1845  (8  &  9  Vict.  c.  20),  ss. 
77,  78,  79.] — A  bed  of  clay,  or  common  brick 
earth,  one  hundred  feet  in  thickness,  lying 
inimediately  under  the  surface,  or  vegetable 
soil,  is  not  a  "  mineral "  within  the  rnean- 
ing  of  sects.  77,  78,  79,  of  the  Eailways 
Clau,s3s  Act,  1845. 

Lord  Provost  of  Glasgow  v.  Fairie  ((1888) 
13  App.  Cas.  657;  58  L.  J.  P.  C.  33;  37  W.  E. 
627;  60  L.  T.  274-H.  L.  (Sc.)),  and  Great 
Western  By.  Co.  v.  Blades  ([1901]  2  Ch.  624; 
70  L.  J.  Ch.  847;  65  J.  P.  791;  85  L.  T.  308- 
Buckley,  J.,  see  Mines,  14),  followed. 

Decision  of  Wright,  J.,  afiBrmed. 
In  re  Todd,  Birleston   &   Co.    v.  The  North 

[Eastern  Ey.    Co.,    [1903]  1    K.    B.  603;  72 

L.  J.  K.  B.  337;  67  J.  P.  105;  88  L.  T.  366; 
19  T.  L.  E.  249-C.  A. 

76.  Minerals— Notice  not  to  Work— Com- 
pensation—Interest— Railioays  Clauses  Act, 
1845  (8  &  9  Vict.  c.  20),  s.  78.]-Where  the 
owner  of  minerals  lying  under  or  adjacent 
to  a  railway  gives  notice  to  the  railway  com- 
pany of  his  intention  to  work  the  minerals, 
and  the  railway  company  gives  notice,  under 
the  Eailways  Clauses  Act,  1845,  to  the 
mineral   owner   requiring  him   not  to  work 


I  the  minerals,  as  it  would  be  likely  to  damage 

'  the  railway,  and  that  they  are  willing  to  pay 

j  compensation,  the  arbitrator  cannot,  in  cal- 

j  culating  the  amount  of  compensation,  allow 

interest    upon    the    sum    awarded    from    the 

date  of  the  notice  not  to  work  the  minerals 

down  to  the  date  of  the  award. 

In  re  Bwllfa,  <fc..  Collieries-  ([1903]  A.  C. 
426;  72  L.  J.  K.  B.  805;  89  L.  T.  280;  19 
T.  L.  E.  673-H.  L.,  No.  19,  supra);  and 
Caledonian  By.  Co.  v.  Carmichael  ((1870) 
L.  E.  2  Sc.  App.  56-H.  L.)  followed  and 
applied. 

Decision  of  Channell,  J.  (68  J.  P.  375;  20 
T.  L.  E.  311)  reversed. 

EicHARD  17.  Great  Western  Ey.  Co.,  [1905]  1 
[K.  B.  68;  53  W.  E.  83;  21  T.  L.  E.  37;  74 
L.  J.  K.  B.  9;  69  J.  P.  17;  91  L.  T.  724- 

C.  A. 

77.  Minerals— Notice  not  to  Work— Com- 
pensation for  not  Working— Right  of  Bail- 
way  Company  to  Minerals— Bailways  Clauses 
Consolidation  (Scotland)  Act,  1845  (8  &  9 
Vict.  c.  33),  s.  71.]— Where  a  railway  com- 
pany gives  notice  under  sect.  71  of  the  Eail- 
ways Clauses  Consolidation  (Scotland)  Act, 
1845,  requiring  an  owner  of  minerals  under 
or  near  their  railway  to  leave  such  minerals 
unworked,  and  pays  compensation  therefor, 
the  company  acquire  no  right  to  the  mine- 
rals thus  left  unworked. 

Duke  of  Devonshire  v.  Caledonian  Ey.  Co., 
[(1906)  7  F.  847-Ct.  of  Sess. 

78.  Minerals  —  Notice  to  Leave  Unworked 
—Compensation  —  Bailways  Clauses  Con- 
solidation Act,  1845  (8  &  9  Vict.  c.  20),  s.  78.] 
—A  coal  company  who  held  a  lease  entitling 
them  to  carry  away  all  the  coal  under  cer- 
tain lands  for  the  term  of  twenty-one  years 
gave  notice  under  sect.  78  of  the  Eailways 
Clauses  Consolidation  Act,  1845,  to  a  rail- 
way company  of  their  intention  to  work  coal 
under  the  railway.  The  railway  company 
thereupon  required  them  to  leave  certain 
coal   unworked. 

It  would  not  have  been  possible  for  the 
coal  company  within  the  term  of  their  lease 
to  work  all  the  coal  under  the  lands  leased 
to  them,  and  the  only  result  of  the  railway 
company's  requirement  was  that  they  were 
compelled  to  work  other  coal  under  such 
lands  at  an  increased  cost. 

Held— that  the  compensation  payable 
under  sect.  78  of  the  Eailways  Clauses  Con- 
solidation Act,  1845,  to  the  coal  company 
and  the  reversioners  was  the  profit  which 
they  would  have  made,  respectively,  if  the 
coal  to  which  the  railway  company's  re- 
quirements related  had  been  worked,  and 
not  the  damage  caused  to  them  by  the  in- 
terference with  the  working  of  the  coal 
under   the   leased   lands. 

Decision  of  C.  A.  ([1907]  1  K.  B.  402;  76 
L.  J.  K.  B.  253;  71  J.  P.  91;  96  L.  T.  35;  23 
T.  L.  E.  163)  reversed. 

In  re  Eden's  Execotor's  and  Joicey  &  Co.  and 
[the  N,   E.   Ey.   Co.,   [1907]   A.   C.   400;   76 
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L.  J.  K.  B.  910;  71  J.  P.  450;  97  L.  T.  254;' 

23  T.  L.  E.  685-H.  L.  (E.). 

79.  Minerals  —  llescrvation  of  Minerals  — 
Liability  of  Railway  Company— Limitation 
of  Time  for  Arbitration— Costs— Lands 
Clauses  Consolidation  Act  (Scotland),  1815 
(8  &  9  Vict.  c.  19),  ss.  117,  119.]— The  appel- 
lants, a  railway  company,  acquired  com- 
pulsorily  certain  land  of  Avhicli  the  respon- 
dents were  the  superiors;  the  company 
made  their  line  in  a  cutting  some  distance 
below  the  surface  level,  and  in  1894  the 
respondents  raised  an  action  claiming  that 
the  minerals  were  reserved  to  them  by  the 
original  feu  contract  to  the  feuar  from 
w'hom  the  company  purchased;  and  that 
they  were  entitled  to  compensation  in 
respect  of  both  the  minerals  below  the  level 
of  the  line  and  also  the  minerals  removed  in 
the  course  of  its  construction.  They  were 
awarded  compensation  for  the  minerals 
below  the  line  level ;  and  the  Court  ex- 
pressly reserved  to  them  any  claim  as  to 
the  minerals  above  the  line,  such  claim 
to  be  determined  by  arbitration  under  the 
statute.  In  the  present  action  the  respon- 
dents claimed  damages  in  respect  of  the 
minerals  removed  from  above  the  line  level, 
on  the  basis  of  the  company  being  tres- 
passers, inasmvich  as  they  did  not  serve  a 
notice  to  treat  within  six  months  of  the 
determination  of  the  first  action. 

Held— (1)  that,  if  there  had  been  a  final 
determination  of  the  parties'  rights  in  the 
first  action,  it  was  for  the  respondents  to 
take  the  initiative,  and  send  in  a  definite 
claim ;  and  that,  until  they  did  so,  the  six 
months  would  not  begin  to  run; 

(2)  There  had  not  been  any  final  deter- 
mination of  the  right  to  the  minerals  above 
the  line  level : 

And,  therefore,  (3)  that  the  company  were 
entitled  to  rely  on  sect.  117  of  the  Lands 
Clauses  (Scotland)  Act,  1845,  and  pay  for 
the  minerals  removed  on  the  basis  of  being 
purchasers  under  the  statute,  and  not  tres- 
passers. 

Costs.— The  company  having  throughout 
disputed  the  respondents'  right  to  any  com- 
pensation for  the  minerals  above  the  line 
level,  the}'  were  ordered  to  pay  such  costs  as 
fell  within  the  terms  of  sect.  119,  to  be  taxed 
as  between  agent  and  client. 

Decision    of    the    Second    Division    of    the 
Court  of  Session  ([1899]  37  Sc.  L.  E.  150,  406) 
reversed. 
Caledonian  Ey.  Co.  v.  Davidson  &  Co.,  [1903] 

[A.  C.  22;  72  L.  J.  P.  C.  25;  87  L.  T.  G02- 
H.   L.    (Sc.) 

80.  Promoters  taking  Possession  before 
Compensation  Assessed— Inadequate  Valua- 
tion by  Surveyor  appointed  by  Board  of 
Trade— Inju7ietion— Lands  Clauses  Consoli- 
dation Aet,  1845  (8  &  9  Vict.  c.  18),  s.  85— 
Railway  Companies  Act,  18G7  (30  &  31  Vict, 
c.  127),  s.  3G.] — Where  a  surveyor,  who  has 
bpeij  appointed  hj  the  Board  of  Trade,  under 


sect.  36  of  the  Eaihvay  Companies  Act,  1867, 
to  value  the  claimant's  interest  in  land  to 
be  taken  by  a  railway  company,  and  the 
compensation  to  be  paid  to  him  for  all 
damage  caused  by  the  execution  of  the 
works,  so  as  to  entitle  the  company  to  take 
possession  of  the  land  under  sect.  85  of  the 
Lands  Clauses  Consolidation  Act,  1845, 
before  the  compensation  is  ascertained,  has 
made  a  valuation  which  purports  to  include 
all  damage  and  injury,  the  Court  has  no 
jurisdiction  to  grant  an  injunction  to  re- 
strain the  company  from  taking  possession 
of  the  land  upon  the  ground  that  the  sur- 
veyor's valuation  is  grossly  inadequate. 

Decision  of  Kekewich,  J.  ((1902)  18  T.  L.  E. 
542),  affirmed. 

River    Eoden    Co.,    Ld.     v.    Barking    Town 
[Urban  District  Council,  (1902)  18  T.  L.  E. 
608-C.  A. 
(b)  Waterworks. 

81.  Reservoir— Special  Adaptability— Right 
of  Arbitrator  to  take  into  Consideration- 
Waterworks  Clauses  Act,  1817  (10  Vict.  c.  17), 
f.  6] — In  assessing  the  amount  of  compensa- 
tion to  be  paid  in  respect  of  land  taken  for 
the  purpose  of  constructing  a  reservoir,  the 
natural  and  peculiar  adaptability  of  the 
land  for  that  purpose  (apart  from  any  value 
created  or  enhanced  by  the  scheme  or  Act 
under  which  the  land  is  taken)  is  a  fit  and 
proper  matter  to  be  taken  into  consideration 
by  the  arbitrator  as  an  element  in  the  value 
thereof,  although  it  is  not  proved  affirma- 
tively that  there  are  other  possible  pur- 
chasers of  the  land  for  that  purpose.  It  is 
for  the  undertakers  to  disprove  the  possibility 
of  a  market. 

In  re  Riddell,  No.  82,  infra,  followed. 

Decision  of  Wright,  J.  ([1903]  1  K.  B.  574; 
72  L.  J.  K.  B.  235;  67  J.  P.  137;  51  W.  R. 
590;  88  L.  T.  421)  affirmed. 

In  re  Gough  and  the  Aspatria,  Silloth  and 
[District  Joint  Water  Board,  [1904]  1 
K.  B.  417;  73  L.  J.  K.  B.  228;  68  J.  P.  229; 
52  W.  R.  552;  90  L.  T.  43;  20  T.  L.  R.  179- 

C.  A. 

82.  Reservoir— Special  Adaptability— Land 
taken  Coynpulsorily  for  Reservoir.]— Jn 
assessing  compensation  in  respect  of  land 
acquired  compulsorily  the  arbitrator  ought 
to  take  into  account  the  natural  adaptability 
of  the  site  as  enhancing  its  value  to  the 
vendor. 

In  re  Riddell  and  Newcastle  and  Gateshead 
[Water  Co.,  (1879)  (1904)  90  L.  T.  44  (n)- 

C.  A. 
(c)  Housing  of  the  Working  Classes  Acts. 

83.  Arbitrator  —  Powers  of  —  I'crsonal  I)i- 
spection  — Housing  of  Vorking  Classes  Aet. 
1890  (53  &  54  Vict.  e.  70),  Sch.  II.,  7.]-.\n 
arbitrator  appointed  to  determine  tlie  amount 
of  coinpcMisation  to  be  paid  to  tlie  occupier 
of  land  taken  under  the  provisions  of  the 
Housing  of  the  Working  Classes  Act,  1890, 
is  not,  by  clause  7  of  the  second   schedule, 
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Particular  Classes  of  Undertakings — Continued. 
confined  within  the  limit  of  the  amounts 
at  which  the  land  was  valued  on  behalf  of 
the  occupier  and  the  local  authority  respec- 
tivel}-.  Such  an  arbitrator  himself  "  viewed  " 
the  land  and  awarded  as  compensation  a 
sum  less  than  the  value  placed  upon  it  by 
the  witnesses  on  behalf  of  the  local 
authority. 

Held— that  he  was  at  liberty  to  do  so. 

Crawford    v.    M'Swiney,  [1901]  2  Ir.  E.  15— 
[K.  B.  D. 

84.  Tied  Public-house— Whether  Arbitrator  \ 
may  take  into  Account  the  Tying  Covenant 
—Housing  of  Working  Classes  Act,  1890 
(53  &  54  Vict.  c.  70),  s.  21.]— A  brewery  com- 
pany, the  lessees  of  a  public-house,  had 
sub-let  it  for  the  residue  of  their  term 
less  ten  days,  at  the  same  rent  as  they  them- 
selves paid  to  the  freeholders;  but  their 
tenant  was  boiind  to  pay  them  ,£200  in  each 
year  in  which  he  should  sell  on  the  premises 
any  malt  liquor  not  bought  from  them.  The 
house  was  taken  compulsorily  under  the 
provisions  of  the  Housing  of  the  Working 
Classes  Act;  and  the  question  arose  whether 
the  arbitrator,  in  assessing  the  compensa- 
tion, could  take  into  account  the  value  to 
the  company  of  the  tying  covenant.  Sect.  21 
provides  that  "the  estimate  of  the  value  of 
such  lands,  or  interests,  shall  be  based  upon 
the  fair  market  value." 

Held— that  it  was  a  covenant  running  with 
the  land,  and  must  be  taken  into  account. 
Chandler's  Wiltshire  Brewery  Co.,  Ld.,  and 

[London   County   Council,    In   re,    [1903]   1 

K.  B.  569;  72  L.  J.  K.  B.  250;  67  J.  P.  119; 

51  W.  E.  573;  88  L.  T.  271;  19  T.  L.  E.  268; 
1  L.  G.  E.  269-Wright,  J. 

85.  Variation  of  Plans— Plans  Deposited  to 
Secure  Provisional  Ordei — Extent  of  Incor- 
poration— Basis  of  Compensation— Modifica- 
tion  of  P/ans.]— Prior  to  the  passing  of  a 
Provisional  Order  Confirmation  Act  em- 
powering the  defendants  to  acquire  compul- 
sorily from  the  plaintiff  and  others  certain 
lands  for  the  purposes  of  Part  III.  of  the 
Housing  of  the  Working  Classes  Act,  1890, 
and  for  the  purposes  of  the  Avidening,  open- 
ing, enlarging,  and  otherwise  improving  cer- 
tain streets  and  roads  in  Bray,  plans  of  the 
lands  to  be  taken,  one  of  which  showed  a 
ground  plan  of  forty-five  cottages  proposed 
to  be  built,  a  proposed  "  playground,"  and 
a  proposed  approach  fifty  feet  wide,  were 
duly  deposited  with  the  Local  Government 
Board  and  in  Parliament.  After  the  pass- 
ing of  the  Act,  an  arbitrator  assessed  the 
compensation  to  be  paid  to  the  plaintiffs  for 
purchase-money  and  for  injury  to  adjoin- 
ing lands,  and  the  amount  awarded  was 
paid.  Subsequently  modified  plans  for 
the  building  upon  the  acquired  lands  of  a 
larger  number  of  cottages,  the  use  for  that 
purpose  of  part  of  the  space  marked  "play- 
ground," and  the  making  of  a  twenty-foot  in- 


stead of  a  fifty-foot  approach,  were  prepared 
by  the  defendants  and  approved  by  the  Local 
Government  Board.  On  an  application  for 
an  injunction  to  restrain  the  carrying  out 
of  the  modified  plans. 

Held- that  the.  only  restriction  on  the  use 
of  the  lands  compulsorily  acquired  by  the 
defendants  was  that  they  should  be  used  for 
the  purposes  of  Part  III.  of  the  Housing  of 
the  Working  Classes  Act,  1890,  and  also  for 
the  purpose  of  widening,  enlarging,  or  other- 
wise improving  the  said  streets  and  roads 
in  Bray;  that  whilst  observing  such  purposes 
the  defendants  were  not  bound  to  adhere  to 
the  deposited  plans;  and  that  the  plaintiffs' 
claim  for  an  injunction  should  be  dismissed. 

Decision  of  Barton,  J.  ([1906]  1  I.  E.  560) 
affirmed. 

Bradsh\w   v.   Bray   Urban   Council,    [1907]    1 
[Ir.  E.  152-C.  A. 

(d)  Education  Authorities. 

86.  Depreciation  of  Adjoining  Land  by 
School— Damages .l—V .  was  the  lessee  of  land. 
The  L.  S.  B.  served  him  with  notice  to  ac- 
quire a  portion  of  it  to  erect  a  school. 

On  another  part  he  had  already  erected 
some  houses,  and  when  the  value  of  the  land 
came  to  be  assessed  gave  evidence  of  the  de- 
preciation of  these  housas  owing  to  the  noise 
caused  by  the  children  at  the  new  school. 
The  jury  assessed  the  damages  at  ■^l.OOO. 

Held- that  the  jury  were  entitled  to  assess 
the  damages  under  this  head,  and  that  the 
Court  would  not  interfere  with  their  verdict. 
E.   V.  Pearce,   Ex  parte  The  School  Board 

[for  London,  (1898)  67  L.  J.  Q.  B.  842;  78 
L.  T.  G81;  14  T.  L.  E.  465-Div.  Ct. 
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(/>)  Domicil 638 

(^0  Foreign  Judgments  .  .  .  6-10 
{(l)  Marriage  and  Divorce  .  .  .  642 
(e)  Marriage  Settlements  .  ,  .  646 
(/)  Wills  and  Intestacy     .        .        .648 

(a)  Miscellaneous. 
And  see  Bills  of  Exchange,  9  ;   Exe- 

CUTORS,49— 58, 110—115  ;  LUNATICS, 

37—43  ;  Practice  and  Procedure, 
315,  317. 

1.  Cheque— Action  Upon— Foreign  Law- 
Cheque  given  Abroad  for  Gaming— Gaming 
Legal  by  Foreign  Law— Right  to  Sue  on 
Cheque— Gaming  Acts,  1710  (9  Anne,  c.  14),  s. 
1;  and  1835  (5  &  6  Will.  4,  c.  41),  s.  l.]-Tlie 
defendant,  when  playing  baccarat  at  a  club 
in  a  foreign  country,  where  baccarat  was 
legal,  borrowed  a  sum  of  money  from 
the  manager  of  the  club  for  the  pur- 
pose of  paying  his  losses,  and  requested  the 
manager  to  pay  otlier  losses  for  him.  He 
gave  the  manager  a  cheque  for  the  total 
amount,  the  cheque  being  an  English  onb, 
drawn  upon  the  defendant's  London  bank. 
In  an  action  in  this  country  upon  the 
cheque. 

Held  (by  Collins,  M.R.,  and  Cozens- 
Hardy,  L.J.,  Moulton,  L.J.,  dissenting) — that, 
as  the  plaintiff  sued  on  the  cheque,  the  trans- 
action must  be  regulated  by  English  law, 
that  the  cheque  must  be  regarded  as  given 
for  an  illegal  consideration,  and  that  there- 
fore the  plaintiff  could  not  recover. 

Semble — he  might  have  recovered,  if  he 
had  sued  on  the  original  consideration. 

Robinson  v.  Bland  {(lim)  1  W.  Bl.  234,  256; 
2  Burr.  1077)  followed. 

King  v.  Kemp  ((1863)  8  L.  T.  255)  not 
followed. 

Decision  of  Darling,  J.  (95  L.  T.  460;  22 
T.  L.  E.  770)  reversed. 

MouLis     V.     Owen,     [1907]     1     K.     B.     746; 

[76  L.  J.  K.  B.  396;  96  L.  T.  596;  23  T.  L.  R. 

348— C.  A. 

2.  Chose  in  Action— Personalty  in  England 
—Assignment  Abroad  —  Notice— Priority-^— 
A.,  domiciled  in  New  York,  assigned  to  B.  his 
reversionary  interest  under  the  will  of  an 
English  testator  :  the  trust  funds  were  in- 
vested in  English  securities.  B.  gave  no 
notice  to  the  trustees,  for  by  New  York  law 
no  such  notice  is  necessary  to  complete  an 
assignment  of  a  reversionary  interest  or 
personalty.  Subsequently  A.,  while  in 
England,  mortgaged  the  same  interest  to  C. 
who  gave  notice  to  the  trustees. 

Held— that  in  the  case  of  an  English  trust 
fund  settled  by  the  will  of  an  English  testa- 
tor English  law  must  prevail,  and  that  C. 
was  entitled  to  priority. 


Kelly  v.  Selwyn,  [1905]  2  Ch.  117;  74  L.  J.  Ch. 

[567;     53     W.     R.     649;     93     L.     T.     633— 

Warrington,  J. 

3.  Company— Liability  oj  Shareholders- 
Company  Incorporated  under  Companies 
Acts— Carrying  on  Business  in  Foreign  State 
—Debts  Incurred  Abroad— Law  of  Foreign 
State.]— A  company  was  incorporated  in 
England  as  a  limited  company  under  the 
Companies  Acts,  1802  to  1898,  with  its  regis- 
tered office  in  England,  and  its  share  capi- 
tal was  fully  subscribed  and  paid  up.  The 
objects  of  the  company,  according  to  its 
memorandum  of  association,  were  to  acquire 
mining  rights  and  land  in  the  United  States 
of  America  and  elsewhere,  to  purchase  or 
hire  machinery,  and  to  do  all  other  things 
incidental  or  conducive  thereto;  and  by  the 
articles  of  association  the  company  was  em- 
powered to  appoint  any  person  as  its 
attorney  for  the  transaction  of  business 
abroad,  with  such  powers  as  it  might  deem 
necessary  to  enable  the  company's  opera- 
tions to  be  validly  carried  on  abroad,  and 
to  do  all  such  acts  as  might  be  necessary  to 
comply  with  the  law  of  any  country  where 
the  company  might  carry  on  business.  The 
company  carried  on  business  in  the  State  of 
California,  in  the  United  States  of  America, 
and  incurred  debts  there  in  the  purchase  of 
machinery  in  that  State.  By  the  law  of 
the  State  of  California  each  stockholder  of  a 
corporation  is  individually  liable  for  debts 
contracted  by  the  corporation  during  the 
time  he  was  a  stockholder,  according  to  the 
proportion  which  his  holding  bore  to  the 
subscribed  capital  of  the  corporation,  and 
no  corporation  organised  outside  the  limits 
of  the  State  was  allowed  to  transact  business 
within  the  State  on  more  favourable  condi- 
tions than  were  prescribed  by  law  to  similar 
corporations  organised  under  the  laws  of 
the  State.  The  company  having  gone  into 
liquidation,  the  unpaid  vendors  of  the 
machinery  in  California  brought  an  action 
in  England  against  the  defendant,  who  was 
a  shareholder  in  the  company  at  the  time 
when  the  debts  were  contracted,  to  recover 
his  proportion  of  the  amount  due,  as  pre- 
scribed by  the  law  of  California. 

Held— that  the  defendant  was  not  liable, 
as  the  facts  did  not  show  that  he  had  autho- 
rised the  company  to  enter  into  contracts 
in  California  so  as  to  make  him  personally 
liable,  and  the  general  power  given  to  the 
company  by  its  memorandum  and  articles 
to  carry  on  business  abroad  was  subject  to 
the  fundamental  condition  of  limited  lia- 
bility on  the  part  of  the  shareholders. 

Decision   of   Kennedy,   J.    ([1905]   1   K.   B. 

304;  74  L.  J.  K.  B.  243;  21  T.  L.  K.  179;  10 

Com.  Cas.  53;  12  Manson,  199),  affirmed. 

RiSDON  Iron  and  Locomotive  Works  v.  Fhr- 

[NE3S,  (1905)  22  T.  L.  R.  45-C,  A. 

4.  Contract  —  Insurance  —  Fire— Reference 
to  Arbitration— Intention  of  Parties— Award 
Condition  precedent  to  Right  of  Action.]— 
That  intention  of  the  parties  to  a  contract. 


635 


CONFLICT    OF    LAWS. 


636 


Miscellaneous— Co/i^miwc?. 

who  reside  in  different  countries,  is  the  true 
criterion  by  which  to  determine  by  what 
law  it  is  to  be  governed  is  too  clear  for  con- 
troversy. 

Hamlyn  tfi  Co.  v.  Talisker  Distillery 
([1894]  A.  C.  202;  58  J.  P.  540;  71  L.  T.  1; 
G  E.   188-H.   L.    (Sc.))  followed. 

A  fire  policy  for  .£1,000  was  issued  by  the 
Sun  Fire  Office  in  favour  of  the  respondent 
on  a  collection  of  foreign  stamps.  The 
policy  was  in  the  English  language,  but  it 
was  executed  in  Jersey  by  the  agents  of  the 
company.  One  condition  of  the  policy  was 
to  pay  out  of  the  funds  of  the  company, 
another  was  that  no  action  should  be  sus- 
tained for  any  money  payable  under  the 
policy  unless  and  until  the  amount  so  pay- 
able had  been  settled  by  arbitration  pur- 
suant to  the  12th  condition  of  the  policy, 
which  referred  to  the  English  Arbitration 
Acts.  The  respondent  appointed  a  resident 
of  Jersey  an  arbitrator,  and  the  appellants 
appointed  a  resident  of  London  the  other 
arbitrator,  and  the  arbitrators  were  not 
able  to  agree  upon  an  umpire. 

Held — that  the  contract  between  the  par- 
ties was  an  English  contract,  and  that 
wherever  sued  upon  its  interpretation  and 
effect  ought,  as  a  matter  of  law,  to  be 
governed  by  English  and  not  by  Jersey  law; 
that  the  intention  of  the  parties  was  too 
plain  to  be  mistaken;  and  that  the  contract 
was  one  on  which  no  cause  of  action  could 
accrue  until  the  amount  to  be  paid  had  been 
determined  by  arbitration,  and  by  arbitra- 
tion as  provided  by  the  contract. 

Scott  V.  Avery  ((1855)  5  H.  L.  C.  811;  25 
L.  J.  Ex.  303;  2  Jur.  (n.s.)  815;  4  W.  R.  746) 
followed. 

Spurrier  v.  La  Cloche,   [1902]  A.  C.  446;  71 

[L.  J.  P.  C.  101;  51  W.  E.  1;  86  L.  T.  631; 

18  T.  L.  E.  606— P.  C. 

5.  Contract— Locus  contractus— Locus  solu- 
tionis.]— Where  a  contract  is  made  in  a 
foreign  country  between  two  Englishmen, 
and  is  intended  to  be  performed  primarily 
in  that  foreign  country,  this  fact  is  in  itself 
sufficient,  in  the  absence  of  evidence  to  the 
contrary,  to  prove  an  intention  on  the  part 
of  the  parties  that  the  contract  shall  be 
governed  by  the  law  of  the  foreign  country. 

Decision  of  Kekewich  ([1899]  2  Ch.  173;  08 
L.  J.  Ch.  530;  47  W.  E.  681;  81  L.  T.  76;  15 
T.  L.  R.  442)  affirmed. 

South  African  Breweries,  Ld.  v.  King,  [1900] 

[1  Ch.  273;  69  L.  J.  Ch.  171;  48  W.  E.  289; 

82  L.  T.  32;  16  T.  L.  R    172-C.  A. 

6.  Contract— Promise  of  Marriage— Cor- 
roboration—Letter  Written  in  England  to 
Plaintiff  in  Denmark— Intention  of  Parties- 
Danish  Law-Lex  rori.]-The  defendant, 
who  resided  in  England,  wrote  to  the  plaiu- 
tiif,  who  was  a  Danish  lady  residing  in  Den- 
mark, a  letter  which  was  held  to  be  a  con- 
ditional  offer   of   marriage,    and   which   she 


accepted  by  letter.  Both  the  defendant's 
and  plaintiff's  letters  were  written  in  Eng- 
lish. The  plaintiff  was  at  the  time  in  the 
employment  in  Denmark  of  a  company 
which  was  registered  in  England  and  formed 
to  take  over  the  defendant's  business.  It 
was  intended  that  the  marriage  should  take 
place  in  England,  and  that  the  married 
liome  should  be  here.  According  to  the  evi- 
dence as  to  the  Danish  law,  only  in  certain 
circumstances  (which  did  not  exist  in  the 
present  case)  could  an  action  for  breach  of 
promise  of  marriage  be  brought  in  Den- 
mark, and  no  action  lay  if  those  circum- 
stances did  not  exist. 

Held — (1)  that  the  intention  of  the  parties 
was  that  the  contract  should  be  governed  by 
English  law,  and  that  the  action  was  main- 
tainable; and  (2)  that,  if  the  contract  was 
to  be  governed  by  Danish  law,  the  evidence 
did  not  show  that  there  was  no  valid  and 
binding  contract  according  to  that  law,  but 
only  that  in  the  circumstances  of  the  present 
case  there  was  no  remedy  in  Denmark,  and 
that  therefore,  the  remedy  being  purely  a 
question  of  procedure,  the  action  could  be 
maintained. 

Hansen    v.    Dixon,    (1907)    96    L.    T.    32;    23 
[T.  L.    E.  56— Bray,  J. 

7.  Contract— Validity— Contract  Made  and 
to  be  Performed  Abroad— Contract  Valid 
according  to  Law  of  Foreign  Country— In- 
valid by  English  Law— Obtained  by  Duress 
Abroad— Threat  of  Prosecution— Right  to 
Sue  in  England.] — A  contract  made  in  a 
foreign  country,  between  persons  domiciled 
in  that  country,  and  intended  to  be  per- 
formed there,  which  is  valid  according  to 
the  law  of  that  country,  will  not  be  enforced 
by  an  English  Court  if  it  conflicts  with  what 
are  deemed  here  to  be  essential  public  or 
moral  interests. 

The  defendant's  husband  had  fraudulently 
misappropriated  in  France  certain  moneys 
of  the  plaintiff,  and  the  defendant,  in  order 
to  induce  the  plaintiff  not  to  prosecute, 
agreed  to  herself  repay  him  by  instalments. 
The  agreement  was  intended  to  be  performed 
in  France,  and  was  proved  not  to  be  invalid 
according  to  French  law. 

Held— that,  though  a  contract  to  stifle  a 
prosecution  might  be  valid  in  France,  yet 
this  contract  had  been  obtained  by  such 
moral  coercion  as  precluded  an  English 
Court  from  enforcing  it. 

Decision  of  Wright,  J.  ([1903]  2  K.  B.  114; 
72  L.  J.   K.   B.   596;  51  W.  E.   683;  88  L.  T. 
691 ;  19  T.  L.  R.  455),  reversed. 
Kaufman   v.   Gerson,   [1904]   1   K.   B.   591;   73 

[L.   J.   K.   B.   320;  52  W.   R.   420;  90  L.   T. 
608;  20  T.  L.  R.  277-C.  A. 

8.  Criminal  Procedure — Arrest  out  of 
British  Territory  —  Legality  —  Jurisdiction 
along  Line  of  Railway  in  Independent  State.} 
—The  ruler  of  an  independent  state  in  India 
granted  to  the  British  Government  civil  and 
criminal  jurisdiction  along  a  line  of  railway 
running  through  his  territories. 
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Held  (reversing  the  judgment  of  the  Court 
below)— that  this  jurisdiction  only  extended 
to  offences  committed  on  the  railway,  and  to 
matters  connected  Avith  the  administration 
of  the  railway,  and  did  not  amount  to  a  ces- 
sion of  territory,  or  justify  the  arrest  of  a 
person  on  the  railway  for  an  offence  com- 
mitted in  another  part  of  India  in  no  way 
connected  with  it. 

Sayad   Muhammad   Yustjf-ud-Din   v.    E.    (1898) 
[18  Cox,  C.  C.  620;  76  L.  T.  813-P.  C. 

9.  I nj ants— Payment  out  of  Court— French 
Legal  Guardian— French  Infants — Discre- 
tion of  Court— Trustee  Act,  1893  (56  &  57 
Vict.  c.  53),  s.  42.]— A  French  subject  who, 
according  to  French  law,  is  the  legal  guar- 
dian of  his  infant  children  (also  French  sub- 
jects and  domiciled  in  France),  and  is  em- 
powered by  that  law  to  receive  and  give 
legal  discharge  for  all  moneys  coming  to 
them  during  their  minority,  is  not  entitled 
as  of  right  to  payment  out  of  Court  of  a 
fund  to  which  such  infant  children  have 
become  absolutely  entitled.  The  Court, 
however,  can,  in  its  discretion,  pay  the  fund 
out  to  him  upon  the  production  of  satisfac- 
tory evidence  that  it  will  be  applied  for  the 
benefit  of  the  infant  children. 
In  re  Chatard's  Settlement,  [1899]  1  Ch.  712; 

[68  L.  J.  Ch.  350;  47  W.  E.  515;  80  L.  T. 
645— Kekewich,  J. 

IQ.  Jurisdiction  —  Scotland.l — In  order  to 
maiQtain  an  action  ex  delicto  in  Scotland  in 
respect  of  a  wrong  committed  in  another 
country,  the  wrong  must  be  actionable  both 
by  the  law  of  Scotland  and  by  the  law  of 
the  other  country. 

Therefore,  where  an  abusive  letter,  posted 
in  Scotland,  which  if  addressed  to  a  person 
in  Scotland  would  have  given  him  a  right  of 
action  on  the  ground  of  injury  to  his  feel- 
ings, was  addressed  to  a  person  in  England  : 

Held— that  such  person  could  not  main- 
tain an  action  in  Scotland. 

Evans  &  Sons  v.  Stein  &  Co.,  (1905)  7  F.  65— 
[Ct.  of  Sess. 

il.  Ship— Collision  on  the  High  Seas- 
Personal  Injury.] — In  the  case  of  a  person 
who  is  injured  in  a  collision  between  two 
ships  on  the  high  seas,  the  liability  of  the 
owner  of  the  ship  in  fault  will  be  the  same 
as  that  attaching  to  him,  by  the  law  of  the 
country  where  he  is  domiciled;  but  that 
liability  will  only  arise  when  tlie  perscm  in- 
jured is  domiciled  in  the  country  where  the 
law  imposes  on  its  subjects  a  corresponding 
liability. 

Kenndrick  v.  Burnett,  (1898)  25  E.  82;  35  Sc. 
[L.  E.  62— Ct.  of  Sess. 

12.  Proclamation  of  Foreign  Sovereign- 
Wrongful  Act  complained  of — Defence  of 
Auth-jrity  of  Foreign  Snrcieign—Act  of 
State— Liability  of  liritish   Officer.]— The  re- 


spondents in  November,  1897,  shipped  arms 
and  ammunition  upon  the  "  Baluchistan " 
ss.,  to  Bahrein  via  Bushire,  and  to  enable 
them  to  get  the  most  advantageous  market 
they  were  marked  Bahrein  via  Bushire, 
"optional  Muscat."  In  1898  the  Sultan  of 
Muscat  proclaimed  that  all  arms  and  ammu- 
nition found  within  the  lerritorial  waters 
of  Muscat  belonging  to  British,  Persian,  or 
Muscat  subjects,  and  int.mded  for  Indian  or 
Persian  ports,  Avould  be  confiscated,  and  the 
Sultan  authorised  the  commanders  of  all 
British  and  Persian  men-of-war  to  search 
all  vessels  within  the  territorial  waters  of 
Muscat,  sailing  under  the  British,  Persian, 
or  Muscat  flags,  and  to  confiscate  all  arms 
and  ammunition  found  on  hoard  such  ves- 
sels intended  for  Indian  or  Persian  ports. 
The  appellant,  while  in  command  of  H. M.S. 
"  Lapwing,"  searched  the  "  Baluchistan " 
on  her  arrival  within  the  territorial  waters, 
and  seized  and  landed  the  arms  and  ammu- 
nition on  board.  The  Sultan's  Court  de- 
cided that  the  goods  had  been  lawfully 
seized.  The  respondents  brought  an  action 
against  the  appellant  for  wrongfully  depriv- 
ing them  of  the  arms  and  ammunition. 

Held — that  the  Sultaii's  authority  was 
supreme  within  his  own  territory;  that  the 
Sultan's  declaration  was  an  act  of  State, 
which  could  not  be  impugned  in  an  action 
in  this  country;  that  an  act  done  by  such 
authority  by  a  British  subject  and  partici- 
pated in  by  the  British  Government  could 
be  recognised  by  British  Courts  as  lawful, 
being  such  an  act  as  would  not  have  been 
lawful  elsewhere;  and  that  the  answer  to 
the  claim  was  final  and  complete — that  the 
questioa  had  been  decided  by  the  Sultan 
himself. 

Decision  of  the  Court  of  Appeal  ((1900)  82 
L.  T.  698;  16  T.  L.  E.  405;  8  Asp.  M.  C.  418 
— C.  A.)  reversed. 
Carr  v.  Fbacis,  Times  &  Co.,  (1901)  85  L.  T. 

[144;  17  T.  L.  E.  657;   [1902]  A.  C.  176;  71 
L.  J.  K.  B.  361;  50  W.  E.  257— H.  L.  (E.) 

(b)  Domicil. 

13.  Acquisition — Scotchman — Domicil  Ac- 
quired in  Ceylon  ]— B.,  a  Scotchman,  went 
to  Ceylon  at  the  age  of  twenty-two  and  re- 
mained there  actively  engaged  in  business 
for  the  rest  of  his  life,  a  period  of  over 
thirty  years.  He  was  successful  in  business, 
and  had  built  for  himself  a  country  resi- 
dence within  a  few  miles  of  Colombo.  He 
was  never  married.  During  the  period  of 
his  residence  in  Ceylon  he  visited  tJreat 
Britain  on  six  occasions,  mainly  on  business, 
and  during  these  visits  he  never,  except  on 
one  occasion,  stayed  in  Scotland  for  more 
tlian  three  or  four  days.  He  repeatedly  ex- 
pressed his  dislike  for  the  climate  of  "Scot- 
lanfi  aiul  for  its  inliabitaul.s,  and  never 
spoke  of  any  intention  of  retiring  from  busi- 
ness in  Ceylon  and  returning  to  take  up  his 
abodo  in  Scotland.  His  only  property  in 
Great  Britain  consisted  of  a  villa  in  Scot- 
land, vahied  a(  .i'l.KKi.  which  he  had  in- 
herited Iruui   his  father  a  few  years  before 
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his  death,  and  seme  shares  in  companies  re- 
gistered "in  London  but  doing  business  in 
Ceylon.  He  died  while  on  his  sixth  visit  to 
Englaud. 

Helo — that  he  had  abandoned  his  domicil 
of  origin  and  had  acquired  a  domicil  of 
choice  in  Ceylon. 

Lord  Advocate   v.    Brown's  Trustees,  [1907] 
[S.   C.  333-Ct.  of  Sess. 

14.  Change  of— Bomicil  of  Origin— Inten- 
tion.']— In  order  to  effect  a  change  of  domicil 
of  origin  and  to  acquire  a  domicil  of  choice, 
there  must  be  a  fixed  determination  in  a 
person  exuere  patriavi— to  strip  himself  of 
his  nationality.  The  character  of  the  person 
and  his  pursuits  must  all  be  taken  into 
account.  The  mere  fact  that  he  had  a  resi- 
dence in  a  country,  which  was  not  the 
countrj'  of  his  domicil  of  origin,  where  he 
resided  during  the  greater  part  of  the  later 
years  of  his  life,  he,  at  the  same  time, 
having  other  residences  in  the  country  of  his 
domicil  of  origin  where  he  occasionally  re- 
sided, is  of  very  slight  importance  in  deter- 
mining whether  there  has  been  a  change  of 
domicil. 

Decision   of   the   Ct.    of   Sess.    (4   F.   1014) 
affirmed. 
The  Marchioness  of  Huntly  and  Another  v. 

[Gaskell   and   Others,    [1906]    A.   C.   56;  75 

L.  J.  P.  C.  1;  94  L.  T.  33;  22  T.  L.  R.  144- 
H.  L.   (Sc.) 

15.  Change  of— Long  Residence— Evidence.'}  [ 
—A  native  of  the  United  States  had  lived  for 
twenty-seven   years   in   England.     He   never- ! 
theless     always     described     himself     as     an  I 
American   citizen,   and   had   hoped   to   make 
his  home  finally  in  Boston ;    but  an  internal  i 
complaint   from   which   he    suffered    made    a 
voyage  across  the  Atlantic  impracticable  for 
him. 

Held,   upon   the  facts    (Lord   Lindley   dis- 
senting)—that    he    had    not    abandoned    his 
American  domicil. 
WiNANS    AND    Another    v.    Attorney-General, 

[1904]    A.    C.    287;  73    L.    J.    K.    B.    613;  90 
L.  T.  721;  20  T.  L.  E.  510-H.  L.  (E.) 

16.  Domicil  of  Origin  —  Animus  Eever- 
tendi.]— A  mariner  sailing  on  a  Liverpool 
line  of  ships  lived  when  on  shore  in  Liver- 
pool, and  died  there  at  the  age  of  sixty-two. 
A  Scotsman  by  birth,  he  had  gone  to  sea  as 
a  lad,  and  never  resided  for  any  time  in 
Scotland ;  but  (1)  he  had  expressed  his  inten- 
tion to  return  there;  (2)  had  married  a 
'Scotswoman;  (3)  had  his  settlement  pre- 
pared in  Scottish  form  by  Annan  solicitors; 

(4)  deposited  his  savings  in  an  Annan  bank; 

(5)  secured    a    family    burying-place    in    the 
Annan  cemetery,  where  he  was  finally  laid. 

Held— that  he  had  never  lost  his  Scottish 
domicil. 

Ker  v.  Coulthart  and  Others,  1898  (0.  H.), 
[6  S.  L.  T.  319.  I 


Cf.  Hope.  Todd  and  Kirk  v.  Bruce,  1899 
(0.  H.).  6  S.  L.  T.  384. 

17.  Evidence  of  Renunciation  of  Domicil.} 
—A  Scotsman  went,  in  1888,  to  America, 
accompanied  by  his  wife.  She  returned  to 
Scotland  in  1893,  as  her  health  was  bad.  He 
stayed  on,  and  for  a  few  months  made  re- 
mittances home.  In  October,  1898,  the  wife 
raised  in  the  Scottish  Courts  an  action  for 
divorce  for  desertion.  There  was  no  de- 
fence. It  appeared  that  when  the  wife  left 
America  her  husband  had  expressed  the  in- 
tention of  following  her;  and  so  late  as 
September,  1898,  he  had  written  to  a  sister 
that  he  hoped  to  return  to  Scotland  soon. 

Held— that  the  Scottish  Courts  had  juris- 
diction, as  there  was  no  evidence  that  the 
husband  had  renounced  his  Scottish 
domicil. 

36  S.  L.  E.  707. 


(c)  Foreign  Judgments. 

18.  Action  Upon— Defendant  a  British 
Subject  Resident  in  England— Agreement 
to  Submit  to  Jurisdiction  of  Foreign  Court 
—Final  Judgment  Binding.} — By  a  contract 
made  in  Belgium  between  the  plaintiffs  and 
the  defendant,  who  was  a  British  subject 
neither  domiciled  nor  resident  in  Belgium, 
it  was  agreed  that  all  disputes  should  be 
submitted  to  the  Belgian  jurisdiction. 
Disputes  having  arisen,  the  plaintiffs 
brought  an  action  in  Belgium  against  the 
defendant,  the  summons  being  sent  by 
registered  post  to  the  defendant's  address 
in  England  in  accordance  with  the  Belgian 
law,  and  duly  and  regularly  recovered 
judgment  in  default  of  appearance.  In  an 
action  in  England  on  the  judgment: 

Held— that  as  the  defendant  had  agreed 
to  submit  to  the  jurisdiction,  he  was  bound 
by  the  final  judgment  of  the  foreign  Court, 
there  being  nothing  in  the  proceedings  in 
Belgium  contrary  to  natural  justice. 
Peyericks  and  Others  v.  Hubbard,   (1902)  71 

[L.  J.  K.  B.  509;  50  W.  E.  557;  86  L.   T. 
829;  18  T.   L.  E.  381-Walton.  J. 

19.  Authority  of  American  Judgment 
Creditor  to  Sue  in  English  Court— 
Californian  Code.]— Where  an  American 
Court  had  made  an  order  authorizing  a  per- 
son who  had  recovered  judgment  in  that 
Court  against  an  American  company  to 
bring  actions  against  an  English  company 
"  in  any  and  all  proper  Courts,  in  his  own 
name,  or  in  the  name  of  the  said  American 
company." 

Held— that  the  jurisdiction  of  the 
American  Court  was  limited  to  the  exact 
scope  of  the  Californian  Code  conferring  it, 
and  that,  in  an  action  brought  by  the  said 
person  in  an  English  Court,  he  was  not  pro- 
perly authorized  to  sue,  and  could  not  sue, 
in  the  name  of  the  said  American  company. 
Barber    v.    Mexican    Land    and    Colonization 

[Co.,  Ld.,  (1900)  48  W.  E.  232;  16  T.  L.  E. 
127-Stirling,  J. 
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20.  Competent  Jurisdiction— Substantial 
Justice  —  Irregularities  of  Procedure  — 
Validiiij.l—A  judgment  pronounced  by  a 
foreign  Court  competent  to  deal  with,  the 
case  must,  if  not  contrary  to  English 
notions  of  substantial  justice,  be  treated 
in  this  country  as  valid  until  it  is  set  aside, 
though  the  irregularities  of  the  proceeding 
by  which  it  was  obtained  were  such  as  by 
the  local  law  to  deprive  the  foreign  Court  of 
jurisdiction.  A  decree  of  divorce  pronounced 
by  a  Florida  divorce  Court  between  persons 
whom  it  was  competent  to  summon  before  it 
will,  therefore,  be  received  here  as  valid, 
even  if  it  be  the  law  of  Florida  that,  the 
summons  having  been  issued  only  ten  days 
(instead  of  ten  clear  days)  before  the  return 
day,  the  Court  had  no  jurisdiction,  and  its 
decree  is  an  absolute  nullity. 

Pemberton   v.    Hughes,    [1899]   1   Ch.    781;   68 

[L.  J.  Ch.  281;  47  W.  E.  354;  80  L.  T.  369; 

15  T.  L.  E.  211-C.  A. 

21.  Enforcing  —  Partnership  in  Foreign 
Countrtj— Winding-up  Partnership— Submis- 
sion to  Foreign  Jurisdiction.]— The  defen- 
dant, whilst  residing  in  Western  Australia, 
entered  into  a  partnership  with  the  plain- 
tiffs for  working  a  gold  mine  there.  The 
defendant  subsequently  left  Western  Aus- 
tralia and  came  to  England  and  resided 
here,  and  while  here  an  action  was  brought 
by  the  plaintiffs  against  him  in  the  Court 
of  Western  Australia  claiming  that  the 
partnership  should  be  dissolved,  that  the 
mine  should  be  sold,  and  that  the  accounts 
of  the  partnership  should  be  taken.  The 
writ  in  the  action  was  served  upon  him  in 
England.  The  defendant  did  not  appear 
in  the  action,  but  he  was  kept  informed 
from  time  to  time  of  the  proceedings  in  the 
action,  and  judgment  was  pronounced  as 
claimed.  Upon  the  accounts  being  taken 
the  partnership  liabilities  were  found  to  be 
^7,687  9s.  9d.  The  plaintifis  sued  the  defen- 
dant in  England  to  recover  one-sixth  of  that 
sum,  being  the  defendant's  share  thereof. 

Held— that  the  mere  fact  that  the  defen- 
dant was  the  owner  of  real  property  in 
Western  Australia  did  not  give  the  Courts 
of  that  country  jurisdictian  as  against  the 
defendant;  nor  did  the  defendant  by  joining 
the  partnership  for  working  the  mine  im- 
pliedly agree  that  he  should  be  subject  to 
the  jurisdiction  of  the  Courts  of  Western 
Australia  in  matters  connected  with  the 
partnership,  there  being  no  express  agree- 
ment to  that  effect. 

Becquet  v.  MacCarthy  (2  B.  &  Ad.  951)  not 
followed. 

Decision  of  Channell,  J.  ([1907]  1  K.  B., 
235;  76  L.  J.  K.  B.  147;  96  L.  T.  231;  23 
T.  L.  E.  94)  reversed. 

Emanuel,    a\d    Others    v.    Symon,     (1907)    24 
[T.   L.   E.   85-C.   A. 

22.  How  far  Binding  on  our  Courts.']— A 
default  judgment  held  not  to  be  binding.       i 

B.D.— VOL.  I. 


The  Doc  d'Aumale,  [1903]  P.  18— 

[Per  Mathew,  L.  J. 

23.  Payment  out  of  Court — Foreigner — 
French  Subject  —  "  Prodigue  "  —  "  Conseil 
Judiciaire  " — Disability— Status— Conflict  of 
Lavs.] — E.P.,a  Fr.mch  subject,  was  a  man 
of  extravagant  habits,  and  was  by  the  judg- 
ment of  a  French  Court  of  competent  juris- 
diction placed  as  a  "prodigue"  (prodigal) 
under  the  control  of  a  "  conseil  judiciaire  " 
(legal  adviser)  and  barred  from  mortgaging, 
receiving  movable  property,  or  giving  a  dis- 
charge therefor  without  the  intervention  of 
his  "  conseil  judiciaire."  Under  these  cir- 
cumstances the  trustees  of  a  will  paid  into 
Court  under  the  Trustee  Act,  1893,  the  sum 
of  .£10,397  6s.  lOd.,  which  represented  E.  P.'s 
share  of  the  residuary  personal  estate  of  a 
testator.  E.  P.  presented  a  petition  asking 
that  certain  principal,  interest,  and  costs 
due  to  his  mortgagees  might  be  paid  to 
them,  and  that  the  balance  of  the  fund 
might  be  paid  out  to  him  on  his  sole  re- 
ceipt. His  "conseil  judiciaire"  opposed 
the  application. 

Held — that  the  judgment  of  the  French 
Court  was  not  to  be  regarded  by  the  Court, 
as  the  disability  or  the  disqualification  in 
question  arose  from  the  principles  or  cus- 
tom or  positive  law  of  a  foreign  country  of 
a  penal  nature ;  that  the  Court  was  not  satis- 
fied on  the  evidence  that  there  was  a  change 
of  status;  and  that  the  Court  had  no 
jurisdiction  to  refuse  to  pay  out  to  E.  P. 
that  which  was  his  property;  and  the  order 
for    payment    out    must    go. 

Worms  V.  De  Valdor  ((1880)  49  L.  J.  Cli. 
261;  28  W.  E.  346;  41  L.  T.  791— Fry,  J.)  ..)l 
lowed. 

In   re   Selot's   Trust,    [1902]   1   Ch.   488;    71 
[L.  J.  Ch.  192-Farwell,  J. 


(d)  Marriage  and  Divorce. 

And  see  HusBAXD    and    Wlh'i 
27,  177. 


15,   16, 


24.  Foreign  Divorce— Frenchman  and  Eng- 
lishwoman—Irregularity  by  French  Lain — 
French  Divorce— Subsequent  Marriage  with 
Englishman— Lex  domicilii— Lex  loci  con- 
tractus.] —  The  le.x  loci  rnntraetus  must 
govern  questions  arising  out  of  prohibitions 
against  marriage.  The  respondent  to  a  peti- 
tion for  nullity  of  marriage,  brought  on  the 
ground  that  at  the  time  of  the  ceremony  she, 
the  respondent,  had  a  husband  living, 
pleaded  that  her  former  marriage  had  been 
declared  null  and  void  by  a  Court  of  com- 
petent jurisdiction.  She  was  a  domiciled 
Englishwoman,  and  had  married  in  England 
a  domiciled  Frenchman  temporarily  resid- 
ing in  England.  The  marriage  was  pro- 
nounced void  by  the  French  Court  on  the 
ground  that  the  Frenchman  was  not  of  full 
age  according  to  French  law,  and  had  not 
obtained  the  necessary  permission  of  his 
parents   to    marry. 

Held— that     as    the     marriage    with     the 
21 


643 


CONFLICT    OF    LAWS. 


644 


Marriage  and  Divorce — OoiUimicd. 
Frencliman  ^vas  valid  according  to  English 
law,   though   not  according  to   French   law, 
the   petitioner   was  entitled  to   a  decree   of 
nullity. 

Decision  of  Deane,  J.  ([1907]  P.  107;  7G 
L.  J.  P.  9;  96  L.  T.  505;  23  T.  L.  R.  158) 
affirmed. 

Ogden    v.    Ogden    (otherwise    Philip),    (1907) 
[24  T.  L.  R.  94-C.  A. 

25.  Foreign  Divorce  —  Husband  having 
Foreign  Domicil— Decree  of  Divorce  Recog- 
nised by  State  where  Husband  Domiciled — 
Recognition  by  English  Court— Legitimacy 
Declaration  Act,  1858  (21  &  22  Vict.  c.  93), 
s.  1.]— English  Courtis  will  recognise  as  bind- 
ing a  decree  of  divorce  obtained  in  a  State 
where  the  respondent  husband  was  not 
domiciled,  if  the  Courts  of  his  own  domicil 
would  so  recognise  it. 

The  petitioner,  who  was  an  Englishwoman 
by  birth,  married  a  man  who  was  domiciled 
in  the  State  of  New  Y'ork,  in  the  United 
States  of  America,  and  she  subsequently  ac- 
quired a  domicil  of  her  own  in  the  State 
of  South  Dakota,  as  slie  was  enabled  to  do 
by  American  law,  and  obtained  a  divorce 
from  her  husband  in  the  Courts  of  that 
State  upon  the  grounds  of  cruelty  and  deser- 
tion. It  appeared  that  the  State  of  New 
York,  where  the  husband  was  domiciled, 
would  only  grant  a  divorce  on  the  ground 
of  adultery,  but  it  would  recognise  the  i 
Dakota  divorce  as  binding  upon  the  husband 
upon  the  ground  that  he  had  appeared  and 
taken  part  in  the  suit. 

Held— that  the  Court  would  recognise  as 
binding  in  this  country  the  decree  of  the  , 
Dakota  Court,  though  the  husband  was  not 
domiciled  there,  inasmuch  as  it  was  recog- 
nised as  binding  in  the  State  where  he  was 
domiciled. 

Armitage  v.  AxTORNEy-GENERAL  (GiLLiG  cited), 
[1906]    P.    135;    75    L.    J.    P.    42;    94   L.    T.  ; 
614;  22  T.  L.  E.  306-Barnes,  P.  i 

26.  Foreign  Divorce  —  Jurisdiction  of 
Foreign  Cour-t— Domicil— American  Law- 
English  Marriage  —  American  Decree  of 
Divorce— Residence  in  America— Validity  of 
Decree  in  England.} — A  divorce  granted  by  a 
foreign  Court  cannot  be  questioned  in  this 
country,  even  on  the  ground  of  fraud  by  a 
person  not  a  party  to  the  divorce  proceed- 


:  to  obtain  a  divorce,  owing  to  his  own  cruelty, 
v.-ent  to  New  York,  Avhere  he  acquired  a 
j  domicil  and  lived  in  adultery.  B.  then 
)  went  to  New  York,  and  without  collusion 
!  obtained  a  divorce  there. 

Held— that,   as   A.   was   domiciled   in   New 

York,   and  B.   had  adopted  his  domicil  for 

j  the  purpose  of  the  divorce  proceedings,  the 

I  divorce     must     be     recognised     in     England 

[  although  B.  had  concealed  her  own  adultery 

from    the    New    Y'ork    Court,    such    non-dis- 

j  closure  not  going  to  the   root  of  the  juris- 

diction  of  the  Court. 

Decision  of  Barnes,  P.  (21  T.  L.  E.  517) 
affirmed. 

Bater  v.  Bater   (or  Lowe),   [1906]   P.  209;   75 
[L.  J.  P.  60;  94  L.  T.  835;  22  T.'  L.  E.  408- 

C.  A. 

27.  Foreign  Marriage  —  Capacity — Uncle 
and  Niece— Celebrated  abroad  between  Domi- 
ciled British  Subjects— J ews— Marriage  Act, 

1835  (5  &  6  Will.  4,  c.  54),  s.  2— Marriage  Act, 

1836  (6  i  7  Will.  4,  c.  85),  s.  2— Marriage  Act, 
1810  (3  &  4  Vict.  c.  72),  s.  5.]— A  marriage 
between  a  niece  and  an  uncle,  who  are 
members  of  the  Jewish  faith  and  domiciled 
British  subjects,  is  invalid,  although  cele- 
brated abroad  where  such  a  marriage  would 
be  legal. 


Castrique  v.  Behrens  ((1861)  30  L.  J.  Q.  B. 
163 ;  4  L.  T.  445)  approved. 

Jurisdiction  to  dissolve  a  marriage  depends 
upon  the  domicil  of  the  parties  at  the  time, 
although  they  were  formerly  domiciled,  and 
were  married,  in  another  country. 

Le  Mesurier  v.  Le  Mesurier  ([1895]  A.  C. 
517;  64  L.  J.  P.  C.  97;  72  L.  T.  873— H.  L.) 
followed. 

Lolly's  Case  ((1812)  Euss.  &  Ey.  237)  dis- 
cussed. 

A.  (husband)  and  B.  (wife)  were  domiciled 
and  married  in  England.    A.   having  failed 


In  re  De  Wilton,  De  Wilton  v.  Montefiore, 
[1900]  2  Ch.  481;  69  L.  J.  Ch.  717;  48  W.  E. 
645;  83  L.  T.  70;  16  T.  L.  E.  507— Stirling,  J. 

28.  Foreign  Marriage — Domicil  —  French 
LaiD— Contract  of  Marriage  —  Change  of 
Domicil— Movable  Property— Community  of 
Goods.]— Two  French  subjects,  born  and 
domiciled  in  France,  married  there,  without 
a  contract  of  marriage,  and  became  therefore 
subject  to  the  system  of  "community  of 
goods."  They  afterwards  acquired  an 
English  domicil,  and  the  husband  died  in 
this  country  possessed  of  movable  property. 

Held— that  the  change  of  domicil  did  not 
i  affect  the  rights  acquired  by  their  marriage 
in  France,  and  consequently  the  French  law 
of  "community  of  goods"  was  still  applic- 
able, so  that  the  husband's  power  of  disposi- 
tion by  will  was  limited  to  a  moiety. 

Lashley  v.  Hog  ((1804),  4  Paton,  581; 
Eobertson  Sc.  App.   Cas.   4)   distinguished. 

The  decision  of  the  Court  of  Appeal  ([1898] 
2  Ch.  60;  67  L.  J.  Ch.  419;  46  W.  E.  532;  78 
L.  T.  541;  14  T.  L.  E.  428)  reversed,  and  the 
decision  of  Kekewich,  J.  ([1898]  1  Ch.  403;  67 
L.  J.  Ch.  274;  46  W.  E.  326;  78  L.  T.  152), 
lestored. 
De  Nicols  j;.  Curlier,  [1900]  A.  C.  21;  69  L.  J. 

[Ch.   109;  48  W.   E.   269;  81  L.   T.   733;   16 
T.  L.  E.  101-H.  L.  (E.) 

29.  Foreign  Marriage— Validity— Domicil— 
Marriage  Ceremony  Performed  by  Minister 
not  of  the  same  Religious  Commuiiity  as  one 
of  the  Contracting  Parties — Argentine  Code, 
Art  183.] — A  marriage  between  a  member  of 
tile  Church  of  England  and  an  Episcopalian 
Methodist  was  held  to  be  good  according  to 
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Marriage  and  Divorce  —  Continued. 

Argentine  law,  although  only  celebrated  once 

at    a    Methodist     Episcopal     Church     by    a  ■ 

minister  of  that  denomination,  and  although 

the  husband's  domicil  was  not  proved  to  be 

Argentine. 

Decision  of  Jeune,  P.  ((1902)  50  W.  E.  494; 
87  L.  T.  138;  18  T.  L.  E.  526)  affirmed. 

LiGHTBODY   V.   West,    (1905)   88  L.   T.  484;   19  1 
[T.  L.  E.  319— C.  A. 

30.  Ireland  —  Decree  Nisi  under  English 
Divorce  Acts— Doubt  as  to  Validity  of  De- 
cree.]—Where  there  are  doubts  as  to  tli^ 
operation  of  a  decree  under  the  English 
Divorce  Acts  for  the  dissolution  of  the  mar- 
riage of  a  domiciled  Irishman,  the  proper 
course  is  to  apply  for  an  Act  of  Parliament 
confirming  the  decree  and  removing  all 
doubts. 

Grimshaw's  Divorce  Bill,    (1907)  51  Sol.   Jo. 
[529-H.  L.  (Ir.). 

31.  Ireland— Domicil — Petitioner  a  Domi- 
ciled Irishman— English  Decree  Nisi— Doubt 
as  to  Operalion  in  Ireland— Bill  to  Remove 
Doubts.}— Where  there  are  doubts  as  to  the 
operation  in  Ireland  of  an  English  divorce 
decree,  the  petitioner  being  domiciled  in  Ire- 
land, the  proper  course  is  to  obtain  an  Act 
confirming  the  decree  and  removing  doubts. 
Malone's    Divorce   Bill,    [1905]    A.    C.    314- 

[H.  L.  (Jr.). 

33.  Matrimonial  Suits  between  same  Par- 
ties   in    England    and    Scotland — Motion     to 
Restrain   Scotch    Proceedings— Order.]— The 
wife     instituted     proceedings     in     England, 
claiming     a     judicial      separation     on     the  ! 
groimds  of  the    husband's    alleged    cruelty,  I 
desertion,  and  adultery.      The  husband  ap-  ! 
peared   under   protest,   and  filed   an   act   on  j 
petition,  disputing    the    jurisdiction.    Nego- ! 
tiations  were  afterwards  entered  into  for  a 
separation  to  be  effected  by  deed,  and  after 
these   had   been   pending   for   seme   time   the 
husband     commenced     proceedings     in     the 
Scotch  Court,  praying    for  a  dissolution  of 
marriage  on  the  ground  of  alleged  malicious 
desertion  for  a  period  of  four  years. 

The  Court,  upon  the  application  of  the 
wife,  granted  an  injunction  restraining  the 
husband  from  prosecuting  the  proceedings 
in  Scotland  until  the  act  on  petition  should 
be  heard  and  determined  in  this  Court,  or 
until  further   order. 

Christian  v.  Christian,  (1898)  67  L.  J.  P.  18; 
[78  L.  T.  86— Jeune,  P. 

35.  Nullity  -Nullity  Suit— Matrimonial 
Residence  —  Jurisdiction.]  —  Matrimonial 
residence,  not  domicil,  is  the  test  of  juris- 
diction in  a  nullity  suit. 

The  petitioner,  born  in  Wales,  ivent 
through  the  ceremony  of  marriage  with  the 
respondent,  whose  domicil  was  in  Ireland. 
They  lived  together  in  the  Isle  of  Man  and 
in  England  and  Scotland.       The  respondent 


at  the  time  of  the  marriage  had  a  lawful 
wife  living  who  had  been  married  to  him 
in  Liverpool. 

Held- that  the  petitioner  was  entitled  to  a 
decree  nisi  of  nullity. 
Egberts  v.  Brennait,  [1902]  P.  143;  71  L.  J.  P. 

[74;  50  W.  E.  414;  80  L.  T.  599;  18  T.  L.  E. 
467 — Jeune,  1'. 

36.  Nullity — Petition  for  Marriage  cele-- 
brated  in  India— Respondent  domiciled  and 
Resident  in  Ireland— Jurisdiction.] — A  domi- 
ciled Irishman  intermarried  in  Ireland  with 
B.,  and  afterwards,  during  B.'s  lifetime, 
wjat  through  the  ceremony  of  marriage,  ac- 
cording to  the  rites  of  the  Church  of  Eng- 
land, with  C.  at  Kashmir,  in  India.  C. 
presented  a  petition  to  have  the  marriage  in 
India  declared  null  and  void,  and  the  cita- 
tion was  served  upon  A.  at  his  residence  in 
Dublin.  The  petition  contained  no  allega- 
tion relating  to  the  domicil  of  the  petitioner, 
then  resident  in  England.  The  respondent 
did  not  appear. 

Held— that  the  respondent's  domicil  and 
residence  in  India  gave  the  Court  jurisdic- 
tion, and  (the  facts  having  been  proved)  the 
marriage  in  India  was  accordingly  declared 
null  and  void. 

Johnson  v.  Cooke,  (1898)  2  Ir.  E.  130— 

[Madden,  J. 

(e)  Marriage  Settlements. 

See  also  (e)  Wills  and  IxrESTACY. 

37.  Marriage  in  Scotland— Colonial  Hus- 
band—Scotch Wife  —  English  Settlement  — 
Governed  by  Scotch  Law.]— A.  marriage  was 
solemnized  in  Scotland  between  a  gentleman 
domiciled  in  Mauritius  and  a  domiciled 
Scotchwoman.  Two  settlements  were  exe- 
cuted in  Scotland  previously  to  the  marriage 
—one  of  property  brought  into  settlement 
by  the  wife's  family  in  Scotch  form;  the 
other  of  property  brought  into  settlement 
by  the  husband  in  English  form.  The  Eng- 
lish settlement  was  settled  by  English  coun- 
sel, on  instructions  given  by  the  Scotch 
lawyer,  who  prepared  the  Scotch  settlement, 
through  an  English  firm  of  solicitors.  There 
was  evidence  that  English  counsel  was  em- 
ployed, and  by  his  advice  a  provision  was 
inserted  in  each  settlement  to  the  effect  that 
the  law  of  Mauritius  should  not  apply  so 
far  as  it  was  or  might  be  at  variance  or  in- 
consistent with  the  provisions,  clauses,  and 
agreements  contained  in  the  settlements.  In 
the  English  settlement  there  was  a  limita- 
tion of  the  property,  on  the  death  of  the 
wife,  in  the  events  which  happened  (namely, 
the  death  of  the  husband  without  issue  and 
the  remarriage  of  the  wife)  to  the  persons 
who  would  have  been  entitled  to  the  hus- 
band's property,  if  ho  had  died  without  issue 
and  unmarried,  according  to  the  Englisii 
Statutes  of  Distril)ution.  This  limitatiou 
could  be  revoked  and  the  property  disposod 
of  by  the  will  of  the  husband  if  the  law  of 
Scotland  governed  the  settlement.    The  wif« 
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Marriage  Settlements — Continued. 
survived  lier  Imsband;  she  had  married 
twice  since,  and  recently  died.  The  question 
raised  was  whether  the  law  of  Scotland  pre- 
vailed so  as  to  give  the  first  husband  a  testa- 
mentary power  to  revoke  the  above  limita- 
tion. 

Held— that  the  instrument  was  governed 
by   Scotch   law. 

In   re   MuSPRATT-WlLLIAMS  ;    MuSPRATT-WlLLlAMS 

iv.  Howe,  [1901]  W.  N.  14;  110  L.  T.  Jo.  310 
— Cozens-Hardy,  J. 

38.  English  Husband— Scotch  Wife— Scotch 
Settlement  of  Wife's  Property— Husband's 
Life  Interest — Provision  against  his  alienat- 
ing—" Heritable  Bonds  "—English  Trustees 
—  Whether  assignable  to  English  Creditors.] 
—The  rule  that  the  law  of  the  matrimonial 
domicil  applies  to  a  marriage  settlement  is 
not  an  absolute  one  :  the  parties  may  indi- 
cate impliedly  that  they  contract  with  refer- 
ence to  some  other  law. 

An  English  Court  will  treat  Scotch 
"Heritable  Bonds"  as  real  property,  and 
therefore  governed  by  Scotch  law. 

A  man  whose  domicil  was,  and  has  always 


default  of  appointment.  The  lady  made  a 
will  purporting  to  dispose  of  the  property 
that  to  some  extent  would  not  be  permitted 
by  the  law  of  France  if  it  were  her  absolute 
property. 

Held— that  though  there  was  no  declara- 
tion in  the  settlement  that  English  law  was 
to  prevail,  it  was  a  necessary  consequence 
from  the  circumstances  under  which  it  was 
executed  and  the  form  of  the  settlement, 
that  the  will  was  a  good  exercise  of  the 
power  given  by  the  settlement;  and  that  the 
will  was  an  effective  disposition  of  the  whole 
property. 

In   re   Bald    ((1897)   66   L.   J.    Ch.    524;    45 

W.  E.  499;  76  L.  T.  462— Byrne,  J.)  followed. 

In  re  Megret,  Tweedie  v.  Maunder,  [1901]  1 

[Ch.  547;  70  L.  J.  Ch.  451;  84  L.  T.  192- 

Cozens-Hardy,  J. 

40.  Power  to  Appoint  to  Subsequent  Hus- 
band and  Children— Domicil  of  Parties- 
Marriage  with  Deceased  Husband's  Brother 
—Marriage  Act,  1835  (5  &  6  Will.  4,  c.  54). 
s.  2.]— The  domicil  of  the  parties  governs  the 
essentials  of  the  contract  of  marriage. 

By  a  marriage  settlement  in  English  form 
made   between   an  Englishwoman   domiciled 


been  since,  in  England,  married  a  Scotch  j  j^  England  and  her  intended  husband,  an 
wife,  whose  property  was  settled  by  a  settle- '  Italian  domiciled  in  Italy,  it  was  provided 
ment  in  Scotch  form.  By  it  the  husband,  j  that  if  the  wife  survived  the  husband  she 
after  the  death  of  his  wife    (which  had  in  j  might  appoint  one-third  in  favour  of  a  sub- 


fact  occurred)  took  a  life  interest  in  the 
property  settled  by  her,  the  income  being 
payable  to  him,  such  payments  to  be 
"  strictly  alimentary,  and  not  assignable  or 
liable  to  arrestment."  The  trustees  were 
English  and  were  also  the  trustees  of  an 
English  settlement  of  the  husband's  pro- 
perty. The  husband  having  mortgaged  his 
interest  in  his  wife's  property  to  English 
creditors. 
Held— that  the   parties  intended  the  con 


equent  hiisband  and  the  children  of  a  sub- 
sequent marriage.  On  the  death  of  her  hus- 
band, the  widow  having  obtained  the  neces- 
sary dispensations  from- the  civil  and  eccle- 
siastical authorities,  married  her  deceased 
husband's  brother,  an  Italian  subject  domi- 
ciled in  Italy.  There  were  several  children 
of  this  last  marriage,  which  was  valid  by 
the  law  of  the  domicil,  and  which  was  not 
stamped  as   incestuous  by  the  general  con- 

_  _ sent  of  Christendom.    The  wife  was  desirous 

tract  to  be'governedby'ScotchTaw;'  and  by  :  of  exercising  her  power  of  appointment,  and 


Vaughan  Williams  and  Cozens-Hardy,  L.JJ 
(Stirling,  L.J.,  dissenting),  that,  as  Scotch 
law  recognises  such  alimentary  provisions, 
the  mortgagees  could  not  claim  from  the 
trustees  the  income  of  the  wife's  property. 

Decision  of  Joyce,  J.   ([1893]  1  Ch.  933;  72 
L.  J.   Ch.  430;  51  W.   R.  586;  88  L.  T.  326; 
19  T.  L.  E.  347)  reversed. 
In   re   FitzGerald,    Surman   and   FitzGerald, 

[1904]  1  Ch.  573;  73  L.  J.  Ch.  436;  52  W.  E. 
432;  90  L.  T.  266;  20  T.  L.  E.  332-C.  A. 

39.  General    Testamentary    Power    of    Ap- 
pointment—W  ill— Effective    Disposition.']— In 


the  question  was  whether  her  second  mar- 
riage was  valid  according  to  English  law. 

Held— that  the   marriage   was  valid,   and 
that  the  wife  could  exercise  the  power. 
In   re   Bozzelli's   Settlement,    Husey-Hunt   v. 

[BozzELLi,  [1902]  1  Ch.  751 ;  71  L.  J.  Ch.  505; 

50  W.  E.  4i7;  86  L.  T.  445;  18  T.  L.  E.  365— 
Eady,  J. 

(f)  Wills  and  Intestacy. 

See  also  (c)  Marriage  Settlements,  and  see 
AViLLS,  386-389 

41.  Intestacy — Foreign  Movables — Intestacy 


contemplation  of  the  marriage  solemnised  in  of  British  Subject  Dying  Abroad— Colonial 
England  between  a  domiciled  Frenchman  [  DomfciJ  of  Origin—Subsequent  Foreign 
and  a  domiciled  Englishwoman,  a  settlement  j  Domicil— Nationality— Distribution  of  Mov- 
of  personal  property  belonging  to  the  in-\  ables— German  Civil  Code,  arts.  25,  27.]— Cer- 
tended  Avife  was  executed.  The  settlement  {  tain  States  {e.g.,  Germany),  in  distributing 
was  in  English  form,  the  trustees  were  Eng- 1  the  movables  of  a  foreigner  resident  within 
lish,  and  the  property  subject  to  it  was  and  their  jurisdiction  at  the  date  of  his  death, 
remained  English.  The  settlement  gave  the  ;  take  no  account  of  domicil,  but  distribute 
wife  a  general  testamentary  power  of  ap-  his  movables  in  accordance  with  the  laws  of 
pointment  over  the  settled  property,  which  the  State  of  which  he  was  a  subject  at  that 
was  given  to  her   for   her  separate   use   m  j  date.    In  such  a  case,  the  deceased  being  of 
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Wills  and  Intestacy — Continued.  I 

English  nationality,  the  English  Courts  will 
distribute  his  movables  according  to  the  law 
of  his  domicil,  or  of  his  doniicil  of  origin,  if 
he  has  acquired  a  domicil  only  in  one  of  the 
States  in  question. 

A  British  subject  born  in  Malta,  died  domi- 
ciled (not  naturalised),  in  Baden,  leaving 
movables  in  Baden  and  England  not  disposed 
of  by  her  will. 

Held— that   such   movables   should  be   dis-  ' 
tributed  according  to  Maltese  law. 
In  re  Johnson,  Egberts  v.  Attorney-General, 

[1903J  1  Ch.  821;  72  L.  J.  Ch.  682;  51  W.  R. 

444;    88    L.    T.    161;    19    T.     L.    R.    309- 
Buckley,  J. 

42.  Intestacy— Intestate's  Estates— Widow's 
Charge— Doivei — Lex  domicilii— Lex  loci,  as 
applied  to  Proceeds  of  Sale  of  Victorian 
Lands— Order  of  Application  of  Assets— In- 
testates' Estates  Act,  1890  (53  &  51  Vict.  c. 
29)— Victorian  Intestates'  Estates  Act,  1896 
469  Vict.  No.  1419).]— A  domiciled  Irishman 
died  in  Ireland,  intestate,  without  issue,  leav- 
ing a  widow  surviving.  His  property  in 
Ireland  consisted  of  freeholds,  chattels  real, 
furniture,  stock  and  cash.  He  was  also 
possessed  of  lands  in  the  colony  of  Victoria, 
granted  to  him  in  fee  by  the  Crown,  which 
lands,  by  the  law  of  the  colony,  were  regarded 
and  devolved  as  personal  estate.  The  only 
creditors  were  in  Ireland.  Administration 
was  taken  out  in  Ireland  by  the  widow,  and 
in  Victoria  by  a  person  appointed  for  the 
purpose,  who  sold  the  lands,  and  remitted 
the  net  proceeds  to  the  widow. 

By  the  Victorian  Intestates'  Estates  Act, 
1896,  a  widow  is  entitled,  on  the  death  of  her 
husband,  and  without  issiie,  if  his  estate  is 
over  the  value  of  ^£1,000,  to  a  charge  of 
.£1,000  upon  it,  and  the  residue  is  divisible 
between  the  widow  and  the  nest  of  kin. 

The  widow  brought  an  action  against  the 
heir-at-law  and  one  of  the  next  of  kin  of  the 
deceased  and  claimed  (1)  ^1,000  out  of  the 
proceeds  of  sale  of  the  Victorian  lands,  as 
well  as  i;500  out  of  the  real  and  personal 
estate  in  Ireland;  (2)  dower  out  of  the  Irish 
freeholds;  and  (3)  a  moiety  of  the  residue 
of  the  proceeds  of  sale  of  the  Victorian  lands, 
and  of  the  Irish  personal  estate,  after  pay- 
ment thereout  of  the  debts  of  the  intestate. 

Held— (1)  that  the  plaintiff  w^as  entitled, 
under  the  Victorian  Act,  to  i;l,000  out  of  the 
proceeds  of  sale  of  the  Victorian  lands;  (2) 
that  the  balance  was  to  be  taken  as  personal 
estate,  and  added  to  the  Irish  personalty, 
and  that  the  debts  were  to  be  paid  out  of  this 
blended  fund ;  (3)  that  the  widow  was  en- 
titled to  ,£500  out  of  the  remainder  of  this 
blended  fund,  and  out  of  the  Irish  real 
estate,  to  be  apportioned  as  directed  by  the 
Intestates'  Estates  Act,  1890;  (1)  that  of  the 
residue  of  the  personalty  the  widow  was 
entitled  to  one  moiety,  and  the  next  of  kin 
to  the  other  moiety;  (5)  (hat  tiie  widow  was 
entitled  to  dower  out  of  the  residue  of  the 


realty,  which,  subject  thereto,   went  to  the 

heir-at-law. 

Eea  v.  Eea,  [1902]  1  Ir.  R.  451-M.  R. 

43.  Will— Domicil— British  Subject  Per- 
manenthj  Residing  in  France.']— A  British 
subject,  born  in  England,  lived  permanently 
in  France  so  as  to  be  in  fact  domiciled  there, 
though  he  had  not  acquired  a  legal  domicil 
there  in  the  manner  prescribed  by  French 
law,  which  recognised  only  a  legal  domicil. 
He  died  in  France,  having  made  his  will. 

Held— that    both    as   to    construction    and 

administration    the    will    was    governed    by 

English  law. 

I      7/1  re  Johnson  ([1903]  1  Ch.  821;  72  L.  J.  Ch. 

682;  51  W.  R.  444;  88  L.  T.  161;  19  T.  L.  R. 

309— Buckley,  J.,  No.  41,  supra),  followed. 

1  In    ee   Bowes,   Bates    v.    Wengel,    (1906)    22 

[T.  L.  R.  711-Eady,  J. 

44.  Will— Domiciled  Foreigner — Unattested 
I  Will— Bequest    of   Leaseholds    in    England— 

I  Lex  Rei  Sitse— Lex  Domicilii— iriHs  Act,  1837 
(7  Will.  4  &  1  Vict.  c.  26),  s.  9.]-The  will  of 

'  a  foreigner  domiciled  abroad,  though  valid 
according  to  the  lex  domicilii,  and  though 
admitted  to  probate  in  England,  will  not 
pass  the  beneficial  interest  of  leaseholds  in 

;  England  unless  executed  in  accordance  w^ith 

'  the  formalities  required  by  the  Wills  Act, 
1837. 

Decision  of  Kekewich,  J.   ([1900]  2Ch.  504; 
69  L.  J.  Ch.  730;  48  W.  R.  671;  83  L.  T.  100) 
affirmed. 
Pepin  v.  Bruyeee,  [1902]  1  Ch.  24;  71  L.  J.  Ch. 

j  [39;  50  W.  R.  34;  85  L.  T.  461— C.  A. 

j  45.  Will— Foreign  and  English  Wills— Eng- 
lish Will  Appointing  Executors  —  Foreign 
Domicil— Foreign  Will— Grant  to  Foreign 
Administrators— Executors  passed  Over.]- 
Our  Courts  cannot  follow  the  foreign  law  so 
far  as  to  grant  administration  to  a  person 
by  our  law  disqualified  from  taking  the 
grant;  but,  otherwise,  they  will  follow  the 
law  of  the  foreign  domicil. 

The  deceased,  who  died  domiciled  in  Bel- 
gium, left  a  Belgian  will,  and  also  an  Eng- 
lish will  and  codicil  appointing  executors 
and  dealing  with  his  English  property.  The 
Belgian  Court  having  appointed  administra- 
tors of  his  estate  in  Belgium,  the  English 
Court  passed  over  the  executors,  and  made 
a  grant  of  administration,  with  all  three 
documents  annexed,  to  the  foreign  adminis- 
trators. 

In  the  goods  of  Meatyard,  [1903]  P.  125;  72 
[L.  J.  P.  25;  89  L.  T.  70-Jeune,  P. 

46.  Will— Jurisdiction— Land  and  Person- 
alty in  Crown  Colony— Personalty  in  England 
—  Will  of— Trust  of— English  Court  inter- 
fering as  regards  liealiy  as  well  as  regards 
Personalty.']- An  Englishman  domiciled  in 
the  Gold  Coast  Colony  left  by  his  will  his 
personal  estate  in  England  to  his  wife  in 
trust  for  his  children :  ho  also  gave  some 
directions   as  to   his   business   and   freehold 


65 


CONFLICT    OF    LAWS. 


652 
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and  there  is  a  general  provision  that  where 


,     ,        ,    ,j  .  •       .1       /-.  1  no  specific  provision  exists  cases  are  to  be 

and     leasehold    -nces-onsm      he    Colony    ^^^J^^    ^J^^^^^   ,^    ^,^,,,1    p,i,,ipl3,    ,f 


(which    might    eventually    be   held    to    be 
devise   of   them   upon   trust   to   A.    and   B.), 


for  the  benefit  of  his  wife  and  children 
trustees  and  widow  were  before  the  Court 

Held— that  the  Court  could  exercise  juris- 
diction,   and    consider    the    validity    of 


law     and     equity,     any     form     is     sufficient 
which    carries    out    the    necessary    require- 


„"J:       I  ments   of  testamentary   disposition. 

Meaning  of  general  principles  of  law  and 
equity  discussed. 
If  no  particular  form  is  prescribed  by  the 
lent  and  assignment  by  which  the  Ux  loci,  any  form  allowed  by  it  is  sufiicient 
widow  and  A.  and  B.  purported  to  sell  part  to  satisfy  24  &  25  Vict.  c.  114,  s.  1. 
of  the  concessions  and  deal  with  the  busi-  gj^ggs  ^_  gjo^ES  (1898)  67  L.  J.  P.  55;  78 
ness,   on   the  ground   that,   it   there  was   no  [  rL_  T.  50— Jeune,  P. 

actual    devise    on    trust,    the    widow    was    a 

trustee  of  the  leaseholds  and  personalty.  I      49.  Will     of     British     Subject— Made      in 

Semble,  if  realty  and  personalty  are  closely  1  Foreign  Country  According  to  Law  of  that 
mixed  together,  the  Court,  having  jurisdic-  1  Country— Effect  on  English  Leaseholds- 
tion  over  the  personalty,  may  also  deal  with  j  "Personal  Estate"— Wills  Act,  1861  (24  &  25 
the  realty,  though  not  within  the  jurisdic-  ;  Vict.  c.  114),  ss.  1,  4.]— The  Wills  Act,  1861, 
tion.  I  does    not    define    "  personal    estate,"    but    it 

In  ee  Clinton,  Clinton  v.  Clinton,   (1903)  51  i  was  an  Act  to  amend  the  Wills  Act,  1837, 


[W.  E.  316;  88  L.  T.  17;  19  T.  L.  E.  181 


47.  Will— Power  of  Appointment— Personal 
Property— Foreigner— Will  Valid  by  Foreign    {""riiolHc 
Law-Wills  Act,  1837  (1  Vict.  c.  26),  s.  27.]        'eabenoiut. 
The   testatrix,    who   was   then    domiciled 


which  defines  such  words  as  including  lease- 
Joyce.  J.  •  holds;    and,    therefore,    the    same    meaning 
I  must  be  given  to  them  in  the  Act  of  1861. 
A   British   subject    made   in   Italy   a   will, 
alid   by    Italian   law,   disposing   of   English 


Held— that  in  such  a  case,   when  the  will 


England,  had,  under  a  will,  a  general  .  has  been  proved  m  England,  the  beneficial 
testamentary  power  of  appointment  over  ;  estate  in  the  leaseholds  passes  to  the  person 
personal  property.  She  subsequently  ;  mentioned  under  sect  1  of  the  Wills  Act, 
married   a   Frenchman,   who   was   domiciled    1861,    provided    that    the    terms    ot    the    gift 


in    France,    and    she    thereupon    became 


ifringe  no  rule  of  English  law. 


domiciled  Frenchwoman.     By  an  unattested  ;  In  re  Grassi,   Stcbberfield   v.   Grassi,    [1905] 

[1  Ch.  584;  74  L.  J.  Ch.  341;  53  W.  E.  396; 
92  L.  T.  455;  21  T.  L.  E.  343— Buckley,  J. 


codicil  to  her  will  she  made  her  niece  her 
universal  legatee.  The  codicil  was  valid  by 
French  law,  and  according  to  that  law  its 
effect  Avas  to  pass  all  property  over  which  !  50.  Will  of  Frenchwoman— Subsequent 
the  testatrix  had  any  power  of  disposition  Marriage  in  England  to  French  Fugitive 
to  her  niece.  Letters  of  administration.  Criminal  —  Bevocation  —  Dom/c/7— Animus 
with  the  will  and  codicil  annexed,  were!  Eevertendi— TF/Hs  Act,  1837  (7  W'ill.  IV.  &1 
granted  to  the  niece  in  England.  |  Vict.   c.  26),  5.   18.]— The   validity   of  a  pre- 

Held— that  the  codicil,  not  being  attested  ;  nuptial  will,  so  far  as  it  affects  moveable 
according  to  English  law,  did  not  operate  property,  depends  not  only  on  the  law  of  the 
as  an  exercise  of  the  general  power   of  ap-    domicil   of   the   testator   at   the   time   of   his 


death,  but  also  on  the  law  of  his  domicil  at 
the  time  of  his  making  his  will,  and  at  the 
time  of  his  subsequent  marriage;  but  the 
domicil  of  the  testator  on  each  of  these 
occasions  must  be  determined  by  the  Eng- 
lish Court  of  Probate  in  the  English  sense, 
i.e.,  according  to  those  legal  principles 
which  are  recognised  in  this  country  and 
are  part  of  its  law. 
To  acquire  an  English  domicil  in  the  Eng- 
48.  Will  Made  Abroad— 2i  &  25  Vict.  c.  114,    j^gj^  sense,  not  only  is  a  change  of  residence 


pointment   under  sect.  27  of  the  Wills  Act 

1837. 

In  re  Scholefield,  Scholefield  v.  St.  John;  In 

[re  Young,  Smith  v.  St.  John,  [1905]  2  Ch. 

408;  74  L.  J.  Ch.  610;  54  W.  E.  56;  93  L.  T. 
122;  21  T.  L.  E.  675-Kekewich,  J. 

On  Appeal :  compromised. 

[75  L.  J.  Ch.   720;  22  T.   L.  E.   764-C.  A. 


1  {Lord  Kingsdown's  Act) — Laio  of  the 
Congo  Free  State — General  Principles  of  Law 
and  Equity.']— The  testator,  an  English  sub 


ject,  residing  in  the  Congo  Free  State,  made  :  npi-ind 


and  place  of  business  required,  but  there 
must  be  an  intention  to  adopt  the  new 
esidence   permanently   or   for   an   indefinite 


a  will  in  holograph  unattested  form  in  that 
State. 


According  to  international  law  as  under- 
stood   and    administered    in    England,    the 


Held— that  such  a  will  was  good  as  "  made  ]  effect  of  marriage  on  the  movable  property 
according  to  the  forms  required  by  the  law  '  of  spouses  depends  prima  facie  on  the 
of  the  place  where  the  same  was  made "  domicil  of  the  husband  in  the  English  sense 
because  in  fact  the  Courts  of  the  Congo  Free  at  the  time  of  the  marriage;  and  even 
State  would  have  upheld   the  will.  ',  assuming  that  it  is  possible  for  the  parties 

Semble,  also,  that  where  there  is  an  to  accept  in  this  respect  by  express  agree- 
absence  of  any  specific  provision  in  the  law  ment  {e.g.,  by  marriage  settlement)  a 
of  a  foreign  country  as  to  the  forms  of  wills,    matrimonial   regime   different   from   that   of 
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Wills  and  Intestacy— CoHtinucd. 
the  country  of  the  husband's  domicil  at  the 
time  of  the  marriage,  yet  no  such  intention 
ought  to  be  circumstantially  inferred  in  the 
absence   of   such    express   agreement. 

Per  Vaughan  AVilliams,  L.J.  The  rule 
that  a  pre-nuptial  will  is  revoked  by  the 
subsequent  marriage  of  the  testator  is  part 
of  the  matrimonial   regime   of  England. 

A  Frenchwoman,  in  1870,  made  a  will  in 
England  in  ihe  French  language,  which  was 
a  holograph  will  valid  by  the  law  of 
France,  whether  she  was  domiciled  in 
England  or  France.  She  was  in  service 
in  England,  and  this  by  French  law  ren- 
dered her  domicil  (in  the  French  sense) 
English  at  that  time.  She  afterwards  set 
up  a  laundry  business  in  London.  Her 
principal  establishment  was  in  England, 
and  according  to  French  law,  she  was 
domiciled  (in  the  French  sense)  in  England. 
In  May,  1874,  she  married  a  French 
refugee,  known  by  the  name  of  Martin,  and 
continued  to  live  in  England  imtil  her 
death  in  1895.  According  to  French  law 
and  in  the  French  sense,  her  husband  was 
domiciled  in  England  when  he  married.  He 
dared  not  go  back  to  France  for  many  years, 
but  he  could  safely  do  so  at  the  end  of 
twenty  years  from  the  time  he  fled  from 
his  own  country. 

He  went  back  in  1890,  a  few  years  after  it 
was  safe  to  do  so,  and  remained  there, 
living  with  his  own  relatives.  One  of  his 
reasons  for  returning  was  the  state  of  his 
health;  another,  probably,  the  unsatis- 
factory state  of  his  relations  with  his  wife. 

Held— by  Eigby,  L.J.  and  Vaughan  Wil- 
liams, L.J.  (Lindley,  M.R.  dissenting),  that 
(in  the  English  sense)  the  domicil  of  the 
testatrix  at  the  time  of  her  marriage  was 
English,  and  her  marriage  revoked  her  will, 
and  that  the  grant  of  letters  of  administra- 
tion with  the  will  annexed  must  be  revoked. 

Decision  of  Jeune,  P.  (G8  L.  J.  P.  106;  81 
L.  T.  459)  reversed. 

In  re  Martin,  Locstalan  v.  Loustalan,   (1900) 

[P.  211;  69  L.   J.  P.  75;  48  W.   R.   509;  82 

L.  T.  807;  16  T.  L.  E.  354-C.  A. 


CONTAGIOUS     DISEASES. 

.S'w  Animals  ;  Tuiilio  Health. 

CONTEMPT    AND    ATTACH- 
MENT. 

And  see  Husband  and  Wife,  182,  244, 
24G  ;  Patents,  197,  267,  276—280, 
282;  Trade  Marks,  201. 
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(«)  Contempt  of  Court 
(&)  Traotice 


CONJUGAL     RIGHTS. 

Sec  HUSB^VND    AND    Wll'E. 

CONSIDERATION. 

See  Contract. 


CONSPIRACY. 

<%c  Criminal  Law   and    Proceduee; 
Torts  ;  Trade  and  Trade  Unions. 


(a)  Contempt  of  Court. 

1.  Abuse  of  Judge  in  his  Conduct  as  Judge 
—Means  for  Checking  and  Punishing  Con- 
tempt of  Court — Summary  Process.]— The 
publication  in  a  newspaper,  after  the  con- 
clusion of  a  trial  in  Court,  of  an  article  con- 
taining scurrilous  abuse  of  the  judge  in  his 
character  of  judge  in  the  hearing  of  the 
case,  is  a  contempt  of  Court  which  may  be 
punished  by  the  Court  on  summary  process. 
Eeg.  v.  Gray,  [1900]  2  Q.  B.  36;  69  L.  J.  Q.  B. 

[502;  64  J.  P.  484;  48  W.  E.  474;  82  L.  T. 
534;  16  T.  L.  E.  305— Div.  Ct. 

2.  Abuse  of  Process— Ulterior  Motive- 
Fraud  on  Court-I-The  motive  of  a  party 
who  commences  proceedings  before  a  Court, 
however  reprehensible,  is  not  enough  to 
make  it  an  abuse  of  process  or  a  fraud  upon 
the    Court,    unless    it    be    thown   that   the 

i remedy    would    be     unsuitable,     and     would 
enable  the  person  obtaining  it  fraudulently 
to  defeat  the  rights  of  others. 
Ex  parte  Wilbran  (5  Madd.  1)  approved. 
Lister  v.   Perryman    (L.   E.   4  H.   L.   521) 
distinguished. 

King   v.    Henderson,    [1898]    A.    C.   720;   67 

[L.  J.  P.  C.  134;  79  L.  T.  37;  14  T.  L.  E. 

490;  47  W.  E.  157-P.  C. 

3.  Bankruptcy— Evidence  at  Public  Ex- 
amination—Offer of  Money  to  Bankrupt  to 
Suppress.'] — It  is  a  contempt  of  Court  to  offer 
money  to  a  bankrupt  to  induce  him  at  his 
public  examination  to  suppress  evidence, 
which,  although  capable  of  satisfactory  ex- 
planation, would  be  liable  to  misconstruc- 
tion, and  which  might  damage  a  limited 
liability  company  of  which  (he  offerer  is  a 
director. 

Re  Hooley;  Eucker's  Case,  (1898)  79  L.  T.  306 
[-Wright,  J. 

4.  Company  Directors— Order— Attachment 
-Service-n.  S.  C,  1883,  Ord.  42,  r.  31.]-The 
Court  ought  not  to  order  an  attachment 
against  a  director  of  a  limited  company 
and  send  him  to  prison  until  he  has  been 
personally  served  with  the  order  which  has 
been  disobeyed. 

McKeown    v.    Joint    Stock    Institute,    Ld., 
Ch.  671;  68  L.  J.  Ch.  390;  80  L.  T. 
641;  6  Manson,  338— Nortk,  J. 
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Contempt  of  Couit—Coniinued. 

5.  Company  —  Newspaper  Comments  — 
Bankruptcy.^— It  would  be  wrong  for  the 
Court  to  use  the  very  extraordinary  and 
exceptional  power  of  the  Court  to  commit 
for  contempt  of  Court  for  piiblishing  and 
printing  a  paragraph  in  a  newspaper  on 
the  report  of  the  Official  Keceiver,  except 
where  it  can  be  shown  that  something  has 
been  done  which  is  really  calculated  to  pre- 
judice the  due  course  of  justice.  A  limited 
company  cannot  be  committed  for  such  con- 
tempt of  Court. 

In   re  Hooley,   Ex   parte  Hooley,    (1899)   79 
'  [L.  T.  706;  6  Manson,  44— Wright,  J. 

6.  Company  —   Winding-up — Circular     to  \ 
Shareholders— Object  to  remove  Liquidator—  | 
Statements  against  Liquidate) — Interference  j 
with    due    Administration    of    Justice.^— A  | 
shareholder  in  a  company  being  voluntarily 
wound   up   distributed    among   his   co-share- 
holders a  circular  containing  statements  im- 
pugning    the     conduct     of     the     voluntary 
liquidator  of  the  company,  the  circular  being 
sent  with  the  object  of  obtaining  the  support 
of  the  shareholders  to  an  application  by  the  ' 
shareholder,  which  had  been  made  on  behalf 
of  himself  and  the  other  shareholders,  to  the 
Court  to  remove  the  liquidator.     The  liqui-  ; 
dator  thereupon  applied  for  an  injunction  to 
restrain  the  distribution  of  the  circular,  and 
to  commit  the  shareholder  for  contempt  of  j 
Court  as  being  calculated  to  interfere  with  ' 
the  due  administration  of  justice. 

Held — that  no  ground  had  been  shown  for 
the  application,  which  must  be  dismissed 
with  costs.  I 

In  re  Crown  Bank;  In  re  O'Malley  ((1890) 
44  Ch.  D.  649;  59  L.  J.  Ch.  739;  38  W.  E.  666; 
62  L.  T.  823-North,  J.),  and  Coats  v.  Chad-  ' 
wick   ([1894]  1  Ch.  347;  63  L.  J.  Ch.  328;  42  i 
W.  E.  328;  '70  L.  T.  228;  8  E.  159-Chitty,  J.) 
not  now  followed. 

In  re  New  Gold  Coast  Exploration  Co.,  Ld., 
[1901]    1    Ch.    860;    70    L.    J.    Ch.  355;    17  ■ 
T.  L.  E.  312;  8  Manson,  296— 

Cozens-Hardy,  J. 

7.  Company  —  Winding-up  —  Petition  for 
Compulsory  Winding-up— Fraudulent  Circu- 
lar to  Obtain  Proxies  —  Proxies  Used  for 
Voluntary  Winding-up— Companies  Act,  1862 
(25  &  26  Vict.  c.  89),  s.  145.]-\Yhere,  after  a 
creditor's  petition  for  the  compulsory  wind- 
ing-up of  a  company  has  been  presented,  a 
false  circular  is  issued  at  the  instigation 
of  the  directors  by  a  shareholder  asking  for 
proxies  to  be  used  by  him  in  order  to  obtain 
an  investigation  into  the  conduct  of  the 
directors,  and  such  proxies  are  intended  to 
be,  and  are  in  fact,  used  in  support  of  the 
diiectors  and  a  resolution  for  voluntary 
winding-up,  those  responsible  for  the  circu- 
lar and  such  action  are  guilty  of  a  contempt 
of  Court,  in  that  they  have  attempted  to  mis- 
lead the  Court  by  representing  that  a  volun- 
tary winding-up  is  already  in  existence,  with 
the  view  of  destroying  the  power  of  the  Court 


to  make  an  order  for  compulsory  winding-iip, 
unless  there  was  proof,  which  it  is  sometimes 
not  very  easy  to  obtain,  that  the  petitioning 
creditor  would  be  prejudiced  by  the  continu- 
ance of  the  voluntary  winding-up. 

In  re  Septimus  Parsonage  &  Co.,  [1901]  2  Ch. 

[424 ;  70  L.  J.  Ch.  706 ;  49  W.  E.  700 ;  84  L.  T. 

866;  17  T.  L.  E.  617— Wright,  J. 

8.  Criminal  Proceedings  before  Justices — 
CoTuniittal  of  Prisoner  to  Quarter  Sessions — 
Comments  pending  Trial— Jurisdiction  of 
High  Court  to  Attach  for  Contempt.'] — The 
High  Court  of  Justice  has  general  power  to 
punish  by  attachment  a  person  who  publishes 
statements  relating  to  proceedings  before  in- 
ferior Courts,  where  those  statements  tend  to 
prejudice  or  interfere  with  the  due  adminis- 
tration of  justice. 

This  power  extends  to  a  case  where  state- 
ments are  published  in  a  newspaper  reflect- 
ing upon  an  accused  person  who  has  been 
charged  before  justices,  but  has  not  yet  been 
committed  for  trial,  and  may  be  committed 
(if    at    all)    either    to    c^uarter    sessions    or 


Bex    V.    Parke    ([1903]    2    K.    B.    432;    72 
L.  J.  K.  B.  839;  67  J.  P.  421;  52  W.  E.  215;  89 
L.  T.  439;  19  T.  L.  E.  627-Div.  Ct.,  infra). 
followed  and  extended. 
The   Kino   v.   Davies,    [1906]   1   K.   B.    32;    75 

[L.  J.  K.  B.  104;  93  L.  T.  772;  22  T.  L.  E. 
97— Div.  Ct. 

9.  Criminal  Proceedings  before  Justices— 
Newspapei — Comments  while  Proceedings 
Pending  — Jurisdiction  of  High  Court  to 
Punish  for  Contempt.']— The  King's  Bench 
Division  has  jurisdiction  to  entertain  an 
application  calling  upon  a  person  to  answer 
for  a  contempt  of  Court  in  publishing  com- 
ments tending  to  prejudice  the  fair  trial 
of  a  person  who,  at  the  time  of  the  publica- 
tion of  the  comments,  is  charged  before  jus- 
tices with  a  criminal  offence,  for  which  he 
must  be  committed  (if  at  all)  to  the  Assizes. 
The  fact  that  there  has  been  no  committal 
at  the  time  makes  no  difference. 

Semble,  also,  the  King's  Bench  Division  has 

the    same    jurisdiction    in    the    case    of    any 

proceedings  before  any  inferior  Court. 

Eex  v.  Parke,  [1903]  2  K.  B.  432;  72  L.  J.  K.  B. 

[839;  67  J.  P.  421 ;  89  L.  T.  439;  19  T.  L.  E. 

627;  52  W.  E.  215-Div.  Ct. 

And  see  No.  8,  supra. 

10.  Divorce— Examination  as  to  Means- 
Decree  Absolute— Order  for  Examination  of 
Husband  as  to  Means— Refusal  to  Attend— 
Conduct  Money.] — A  divorce  decree  having 
been  made  absolute  upon  the  wife's  petition, 
an  order  was  made  for  the  husband  to  attend 
before  the  registrar  for  examination  as  to 
his  means  for  the  purposes  of  assessing  per- 
manent alimony.     He  refused  to  attend. 

Held— that,  as  no  conduct  money  had  been 
paid  to  him,  an  order  of  committal  could 
not  be  made  against  him  for  contempt  in 
not  attending. 
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Contempt  of  Covirt— Continued. 
TffwNEND  V.  TowNEND,  (1905)  21  T.  L.  R.  657; 
[93  L.  T.  680— Barnes,  P. 

11.  Lunacy  Froceedings —  Publication  in 
Newspaper  of  Doctors'  Reports— Lunacy  Act, 
1890  (53  &  51  Vict.  c.  5),  ss.  49,  116.]— A 
reception  order  having  been  made  against 
a  person  under  the  Lunacy  Act,  1890,  pro- 
ceedings were  taken  under  sect.  49  of  the 
Act  for  the  examination  of  the  patient  by 
two  medical  practitioners  appointed  by  the 
Commissioners  in  Lunacy  with  a  view  to  his 
discharge.  Eeports  were  made  by  two 
medical  practitioners  under  the  section,  but 
the  Commissioners  refused  to  order  the  dis- 
cliarge  of  the  patient.  A  newspaper  subse- 
quently published  the  two  reports  in  an 
article  commenting  on  the  detention  of  the 
patient.  A  day  before  the  publication  of 
the  reports  an  application  was  made  iinder 
sect.  IIG  of  the  Act  for  the  appointment  of 
a  receiver  of  the  patient's  property  during 
his  detention,  and  the  reports  of  the  two 
doctors  were  made  exhibits  to  an  affidavit 
in  these  proceedings.  Neither  the  publisher 
nor  the  editor  of  the  newspaper  knew  of 
these  proceedings  under  sect.  116,  nor  did 
the  article  discuss  them.  Upon  an  applica- 
tion to  commit  for  contempt  of  Court  in 
publishing  the  reports  of  the  doctors  and  the 
article. 

Held  —  that  as  the  proceedings  under 
sect.  49  were  concluded,  it  was  not  a  con- 
tempt of  Court  to  publish  the  reports  and 
the  article;  and  that,  as  to  the  pending  pro- 
ceedings under  sect.  116,  there  was  no  evi- 
dence that  the  respondents  knew  of  these 
proceedings,  and  they  were  therefore  not 
guilty  of  contempt. 

In    re    The    Marquis    Townshend,    (1906)    22 
[T.  L.  E.  341— C.  A. 

12.  Married  W oman— Judgment  Debtor- 
Neglect  to  Comply  with  Order  for  Payment 
into  Court— Default— Writ  of  Attachment- 
Separate  Estate — Married  Women's  Pro- 
perty Act,  1882  (45  &  46  Vict.  c.  75),  ss.  1, 
sub-s.  2,  ss.  18,24.] — A  married  woman,  before 
1882,  was,  as  administratrix  of  a  deceased 
intestate,  ordered  to  pay  into  Court  a  sum 
forming  part  of  the  estate.  In  default  a 
motion  was  made  for  leave  to  issue  a  writ  of 
attachment  against  her. 

Held — that,  in  the  absence  of  proof  of  a 
breach  of  trust,  or  devastavit,  an  order  for 
payment  by  the  defendant  out  of  her  sepa- 
rate estate  would  not  be  appropriate,  and 
that  the  order  for  the  issue  of  the  writ  of 
attachment  ought  to  go. 
In  re  Turnbull;  Turnbull  v.  Nicholas,  [1900] 

[1  Ch.  180;  48  W.  11.  136;  81  L.  T.  439;  16 
T.  L.  E.  45-Stirling,  J. 

13.  Pending  Litigation  —  Article  Com- 
plained of  not  Prompted  by— Article  one  of 
a  Series.]— The  (Jourt  refused  to  commit  the 
publisher  of  an  article  in  a  newspaper  for 
contempt  of  Court,  on  the  ground  that  the 


article  complained  of  was  not  prompted  by 
the  fact  that  litigation  was  pending  between 
the  applicant  and  another  person,  but  was 
one  of  a  series  of  articles,  attacking  the 
applicant,  that  had  appeared  for  a  number 
of  years  in  the  newspaper  in  question. 
In  re  Labocchere;  Kensit  v.  The  "Evening 
[News,  Limited,"  (1902)  18  T.  L.  E.  208— 
Div.  Ct. 

14.  Pending  Litigation— Articles  in  News- 
paper—Repetition of  Previous  Statements- 
Motion  to  Commit.'] — The  defendant  had  for 
three  or  four  years  on  a  variety  of  occasions 
used  of  the  plaintiff  libellous  language,  and 
had  used  expressions  respecting  him  which 
were  of  exactly  the  same  character  as  those 
complained  of  on  his  motion  to  commit  the 
defendant  for  alleged  contempt  of  Court  in 
commenting  on  the  plaintiff  in  his  news- 
paper. No  proceeding  had  been  taken  by 
the  plaintiff  against  the  defendant  in  respect 
of  any  of  these  libels.  The  matter  com- 
plained of  did  not  refer  directly  to  the 
action    pending. 

Held— that  the  Court  ought  not  to  come  to 
the  conclusion  that  the  repetition  of  similar 
accusations  not  connected  with  the  particu- 
lar matter  in  dispute  in  the  action  was  so 
likely  to  interfere  with  the  course  of  justice 
that  they  ought  to  interfere;  and  that  the 
motion  must  be  dismissed,  but  without 
costs. 

Phillips    v.    Hess,    (1902)   18   T.   L.   E.   400- 
[Div.  Ct. 

15.  Innocent  Loan  of  Paper  Containing 
Libel— Contempt— In  Face  of  the  Court.]— 
The  appellant,  who  was  neither  printer  nor 
publisher,  innocently  and  without  any  know- 
ledge of  the  contents  of  a  newspaper  handed 
a  copy  to  a  friend. 

Held— that  there  was  no  obligation  on  the 
appellant  to  make  himself  acquainted  with 
its  contents,  and  should  scandalous  matter 
reiiecting  on  the  Court  thus  become  known, 
these  circumstances  were  not  in  themselves 
sufficient  to  justify  a  committal  for  con- 
tempt  of   Court. 

Committals    for    contempt    of    Court   by 
scandalising   the   Court   itself   have   become 
obsolete  in  this  country. 
McLeod   v.   St.    Aubyn,    [1899]    A.    C.    549;   68 

[L.  J.  P.  C.  137;  48  W.  E.  173;  81  L.  T.  158; 
15  T.  L.  E.  487— p.  C. 

16.  Poircr  to  Commit— Comments  in  News- 
paper while  Action  Pending— Power  to  Com- 
mit.]—On  a  motion  to  commit  an  editor  of 
a  newspaper  for  commenting  in  a  leading 
article  upon  the  proceedings  in  a  pending 
action,  on  the  ground  that  such  comments 
constituted  an  interference  with  the  course 
of  justice,  the  Court,  while  stating  that  it 
had  no  doubt  full  powers  vested  in  it  to  pro- 
vent  and  punish  such  offences,  expressed  its 
fullest  approval  of  the  necessity  of  jealously 
and  carefully  guarding  this  jurisdiction, 
and  of  the  languiige  used  hx  Jessel,  M.E., 
in  llunl  v.  Clarke   (37  W.  R."  724). 
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Contempt  of  Court— Continued. 
Greenwooo  v.  Leather-Shod  Wheel  Co.,  Ld., 
[(1898)  li  T.  L.  E.  241— Stirling,  J. 

17.  "  Pending  "  Proceeding— Criticism  by 
Journal  —  Application  —  Form  o/.]— Where 
the  trial  of  a  prosecution  lor  seditious  libel 
had  been  held,  but  the  jury  had  disagreed, 
and  it  was  intended  (though  not  formally 
stated)  that  a  new  jury  would  be  empan- 
nelled, 

Held— that  the  proceeding  was  still  a 
"  pending  "  one,  and  that  it  was  a  contempt 
of  Court  for  a  journal  to  criticise  the  pro- 
ceeding. 

Eex  v.  Fbeemax's  Journal,  [1902]  2  Ir.  R.  82 
[-K.  B.  Div. 

18.  Rule  Nisi  to  Commit— W ithdraxcal  of 
Rule  upon  Payment  of  Money — Attempt  to 
Extort  Money  by  such  Proceedings  a  Con- 
tempt of  Cotirt.'] — Applications  to  commit 
persons  for  contempt  of  Court  are  analogous 
to  criminal  informations.  In  future  the 
sanction  of  the  Court  will  be  necessary  be- 
fore any  rule  nisi,  which  has  been  obtained 
for  the  purpose,  will  be  allowed  to  be  with- 
drawn. 

N.,  a  solicitor  defending  D.,  obtained  a 
rule  nisi  to  commit  the  editor  of  a  news- 
pa  pei*  for  publishing  an  article  calculated 
to  prejudice  D.  on  his  trial.  He  then  sug- 
gested a  money  payment  in  consideration  of 
the  rule  being  withdrawn. 

Held— that  such  conduct  amounted  to  con- 
tempt of  Court,  but  that  under  all  the  cir- 
cumstances the  Court  would  take  no  further 
notice  of  the  matter. 

Eex  v.   Newton,    (1903)   19  T.   L.   R.   627;   07 
[J.  P.  453— Div.  Ct. 

19.  Salvage  Suit — Foreign  Ship — Arrest  by 
Admiralty  Court  —  Moving  Ship  without 
Sanction  of  the  Court.^ — Where  a  foreign 
ship  is  under  arrest  and  has  been  with  the 
Court's  permission  placed  in  a  wet  dock  to 
enable  her  cargo  to  be  discharged,  but  it  is 
necessary  for  the  safety  of  the  ship  to  put 
her  into  dry  dock,  the  proper  course  before 
moving  the  ship  is  to  communicate  to  the 
agent  for  the  Admiralty  Marshal,  otherwise 
there  will  be  a  technical  contempt  of  Court. 
The  Victor  Pretol,   (1898)  14  T.  L.  R.  244— 

[Jeune,  I". 

20.  Trustee  Ordered  to  Pay  Money  "in  his 
Possession,  or  Under  his  Control " — Actual 
Possession  or  Control— Constructive  Receipt 
-Debtor's  Act,  1869  (32  &  33  Vict.  c.  62,  s. 
4  (3).]— On  motion  to  commit  a  trustee  for  not 
lodging  ,£1,409  19s.  3d.  in  Court,  it  was  not 
proved  that  the  money  had  ever  been 
actually  "  in  his  possession  or  under  his 
control"  within  s.  4  of  the  Debtor's  Act, 
1809,  but  it  was  stated  in  the  master's  certifi- 
cate that  "  he  received  personal  estate  not 
specially  bequeathed  to  the  amount  of 
<£3,290  18s.  5d.,  and  he  has  during  the  same 


period  paid  or  is  entitled  to  be  allowed  on 
account  thereof  sums  to  the  amount*  of 
.£1,880  19s.  9d.,  leaving  a  balance  due  from 
him  of  ^1,409  19s.  3d.  on  that  account." 

Held — (following  In  re  Fewshr,  Ucrdman 
v.  Fewshr,  [1901]  1  Ch.  447)  that  the  certifi- 
cate was  not  sufficient  evidence  to  satisfy 
the  Debtors  Act,  and  that  there  would  be  no 
order. 

Re  Wilkins,  [1901]  W.  N.  202;  46  Sol.  J.  14; 
[36  L.   J.   N.   C.   543— Buckley,   J. 

(b)  Practice. 

21.  Attachment— Conduct  Money.]— Con- 
duct money  must  be  tendered  to  a  person 
whom  it  is  sought  to  attach  for  not  comply- 
ing with  an  order  under  sect.  26  of  the  Court 
of  Probate,  1857. 

In  re  Harvey,   (1907)  51  Sol.  Jo.  357— 

[Barnes,  P. 

22.  Attachment  —  Conduct  Money  —  Pro- 
auction  of  Books— Order— Non-compliance- 
Motion  to  /If  tac/i.]— Where  a  respondent  was 
ordered    to    produce    books    relating    to    his 

1  income  at  his  place  of  business  for  inspec- 

!  tion  by  the  petitioner's  solicitor,  on  motion 

to  attach  for  non-compliance  with  the  order. 

Held— that  he  was  not  entitled  to  conduct 

money    to    appear    on    the    hearing    of    the 

motion. 

Jeffries  v.  Jeffries,   (1907)  51  Sol.  Jo.  572— 
[Bucknill,  J. 

23.  Attachment— Costs  of— Order  to  Pay 
Money— Attachment  for  Disobedience— Sub- 
sequent Compliance  —  Discharge  from 
Custody— Costs  of  Attachment  Proceedings.'] 
—Where  a  person  had  been  committed  to 
prison  for  non-compliance  with  an  order 
to  pay  a  sum  of  money,  and  he  subsequently 
complied  with  the  order,  the  Court  refused 
to  order  him  to  pay  the  costs  of  the  at- 
tachment proceedings  as  a  condition  pre- 
cedent to  his  discharge  from  custody. 

I  Jackson  V.  Mawby  ((1875)  1  Ch.  D.  86;  45 
L.  J.  Ch.  53;  24  W.  R.  92-Hall,  V.-C.)  fol- 
lowed. 

'  Ayres  v.  Ayres,  (1902)  71  L.  J.  P.  18;  85  L.  T. 
[648;  18  T.  L.  R.  2— Barnes,  J. 

24.  Attachment— Four-day  Order— Judg- 
ment for  Recovery  of  Money— Form  of  Judg- 
ment-R.  S.  C,  Ord.  41  r.  5,  Ord.  42,  r.  3.]- 
A  judgment  that  the  plaintiff  "do  recover 
from  the  defendant "  a  sum  of  money  can- 
not be  followed  by  a  four-day  order  fixing 
a  time  for  payment  so  as  to  render  the 
defendant  liable  to  attachment. 

]  So  HELD— where  a  plaintiff  had  recovered 
judgment      against      a      trustee      for      the 

!  "  recovery   of "   a   certain   sum   representing 

i  loss  to  the  trust  estate,  the  judgment  being 
one  for  "  recovery  "  and  not  for  "  payment." 
In  RE  Oddy;  Major  v.  Harness,   [1906]  1  Ch. 

i  [93;  75  L.  J.  Ch.  141;  54  W.  R.  291;  94  L.  T. 
146-Buckley,  J. 
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25.  Attachment— Motion  to  Commit  Heard 
after  I\ew  Trial  of  Action— Newspaper.} 
—The  Court  fined  the  proprietor  of  a  news- 
paper for  contempt  of  Court  in  making 
comments  in  his  newspaper  which  tended  to 
prejudice  the  cause  of  justice,  though  the 
trial  had  taken  place  before  the  motion  to 
commit  came  on  for  hearing. 

In    re    Labouchere    and    Another;    Ex    parte 

[Columbus  Co.,  Ld.,  (1901)  17  T.  L.  R.  578— 

Div.  Ct. 

26.  Attachment— Notice  of  Order— Trustee 
—Disobedience  to  Order— B.  S.  C,  Ord.  41, 
r.  5.]— A  writ  of  attachment  against  a  trustee 
for  disobedience  to  an  order  of  the  Court 
cannot,  as  a  rule,  issue,  unless  the  order  has 
been  personally  served,  or  the  person  sought 
to  be  attached  has  had  notice  of  it  and  is 
evading  service  thereof.  The  fact  that  the 
person  sought  to  be  attached  was  in  Court 
when  the  order  was  made  by  consent,  is  not 
sufficient  to  give  jurisdiction. 

Hyde  v.  Hijde  ((1888^  13  P.  D.  106;  57 
L.  J.  P.  89;  36  W.  E.  708;  59  L.  T.  529), 
dictum  of  Cotton,   L.J.,  not  followed. 

In  order  to  avoid  the  difficulty  arising 
from  an  order  not  being  perfected,  and 
therefore  not  being  capable  of  service  until 
after  the  date  named  for  obeying  the  order, 
the  proper  course  is  for  the  Eegistrar  to  ; 
insert  in  every  such  order,  "  or  subsequently 
within  four  days  after  service."  j 

In  re  Tuck;  Mubch  v.  Loosemore,  [1906]  1  Ch. 

[692;    75   L.    J.    Ch.   497;   94   L.    T.   597;   22 
T.  L.  R.  425-C.  A. 

27.  Attachment  —  Order  of  Irish  Court—  j 
Not  Served  in  Ireland— Disohedience—Enrol- 
ment  of  Order  in  High  Court  in  England- 
Jurisdiction  to  Commit  in  England.']— An 
order  of  the  Land  Judges  of  the  Chancery 
Division  in  Ireland  was  served  on  the  re- 
spondent in  England,  and  the  order  was 
enrolled  in  the  Chancery  Division  in  Eng- 
land. On  an  application  to  commit  the 
respondent  for  disobedience  to  the  order  of 
the  Irish  Court, 

Held— that  as  the  order  had  not  been 
served  in  Ireland,  the  Court  could  not  com- 
mit because  there  had  been  no  valid  service 
of  the  order. 

Decision  of  Kekewich,  J.   ((1901)  84  L.  T. 
756;  17  T.  L.  R.  592)  affirmed. 
In  re  Synge,  (1902)  17  T.  L.  R.  759;  85  L.  T. 
[736-C.  A. 

28.  Attachment— Order  on  Two  Persons- 
Service  on  One—Effect.l—VJheTe  an  order 
is  made  upon  two  persons,  but  can  only  be 
served  on  one,  that  person  may  be  attached 
for  disobedience  of  it. 

In  be  Ellis;   Habdcastle  v.   Ellis,    (1906)  54 
[W.  R.  526;  95  L.  T.  80— Buckley,  J. 

29.  Attachment— Order  not  Stating  Time 
for  Doing  Act—Rcgisti-ar  Subsequently  Fi.r- 
ing  Time— II.  S.  C.  Ord.  41,  r.  5.]— An  order 


was  made  by  a  judge  of  the  Divorce  Division 
that  the  respondent  to  a  suit  in  thai  division 
should  attend  before  one  of  the  registrars 
for  the  purpose  of  being  examined  as  to 
giving  certain  security.  The  order  was  sub- 
sequently endorsed  by  the  registrar  with  a 
statement  that  he  had  appointed  a  certain 
place  and  time  for  the  attendance  of  the 
respondent  to  be  examined.  The  respondent 
failed  to  attend,  and  the  petitioner  applied 
for  a  writ  of  attachment. 

The  judge  ordered  a  writ  of  attachment  to 
issue. 

Held— that  the  order  and  the  endorsement 
thereon  were  not  sufficient  to  support  a  writ 
of  attachment.  Order  41,  rule  5  not  having 
been  complied  with,  and  that  the  writ  of 
attachment  ought  not  to  have  been  issued. 
Townend  v.  Townend,  22  T.  L.  R.  50— C.  A. 

It  does  not  necessarily  follow  from  this 
decision  that  all  applications  in  the  Divorce 
Division  for  writs  of  attachment  must  be 
made  either  under  Order  41,  rule  5,  or  under 
the  practice  of  the  old  Court  of  Chancery 
as  governed  by  sect.  52  of  the  Matrimonial 
Causes  Act,  1857. 
Townend  v.  Townend,  (1905)  22  T.  L.  R.  128. 

30.  Attachment— Personal  Service  of  Order 
—Evading  Service— Orders  41,  r.  5,  and  44.]— 
A  writ  of  attachment  for  disobedience  to  an 
order  of  the  Court  need  not  be  served  per- 
sonally where  the  person  against  whom  the 
order  has  been  made  knows  of  the  order, 
and  is  evading  service  thereof. 

The  rule  requiring  personal  service  is  in- 
tended to  ensure  a  person  having  knowledge 
of  the  proceeding  and  has  an  obvious  and 
necessary  exception  where  such  knowledge 
is  obtained  aliunde,  and  personal  service  is 
evaded. 

Hyde    V.    Hyde    ((1888)    13    P.    D.    166;    57 
L.  J.  P.  89;  36  W.  R.  708;  59  L.  T.  529— C.  A.) 
followed. 
KiSTLER   V.    Tettman.    [1905]    1    K.    B.    39;    74 

[L.  J.  K.  B.  1;  53  W.  R.  230;  92  L.  T.  36; 
21  T.  L.  R.  24-C.  A. 

31.  Attachment— Service  of  Order  E Attend- 
ing Time  for  Compliance  —  "Four  Day" 
Orrfer.]— Where  an  order  has  been  made  and 
served,  requiring  an  act  to  be  done  within  a 
specified  time,  and  by  a  subsequent  order 
such  time  is  extended,  then,  before  an 
attachment  can  be  moved  for  for  disobedi- 
ence, such  last-mentioned  order  must  be 
drawn  up  and  served ;  or,  if  the  extended 
time  allowed  by  it  has  elapsed  before  it  is 
drawn  up,  a  peremptory  (or  "four  day 
order  ")  must  be  obtained  and  served. 

In   be  Seal;   In   re   Seal  v.   Edgelow,   [1903] 

[1  Ch.  87;  72  L.  J.  Ch.  58;  51  W.  R.  164; 

87  L.  T.  731-Byrne,  J. 

32.  Attachment  —  Undertaking  to  Pay 
"  Eorthwith"—No  Time  Fi.vcd—Nced  for  a 
Supplemental,  or  "Four  Day"  Order.]— 
Where  a  person  has  undertaken  fo  "forth- 
with "  pay  money  into  Court,  and  fails  to  do 
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so,  he  may  in  a  very  gross  case  be  com- 
mitted for  coutempt  without  any  further 
order.  But,  as  a  general  rule,  it  is  necessary 
to  obtain  a  supplemental  (or  "  four  day ") 
order  fixing  a  definite  date  for  fulfilment  of 
the  undertaking. 

Carter    v.    Egberts,    [1903]    2    Ch.    312;    72 
[L.  J.  Ch.  655— Byrne,  J. 

33.  Company — Proceedings  Against  —  Ap- 
plication—Form 0/.]  —  An  application 
against  a  company  for  alleged  contempt  of 
Court  should  be  by  motion  not  for  attach- 
ment, but  to  attend  and  answer  in  respect 
of  such  contempt. 

Eex  v.  Freeman's  Journal,  [1902]  2  Ir.  E.  82 
[— K.  B.  Div. 

34.  Person  in  Contempt — Right  to  be 
Heard  in  Court  on  other  Matters.']— The 
general  rule  that  a  person  who  is  in  con- 
tempt cannot  be  heard  to  make  any  applica- 
tion to  the  Court  applies  to  voluntary  ap- 
plications, i.e.  where  the  person  comes  to 
the  Coiirt  asking  for  something.  It  does 
not  prevent  such  person  from  appealing 
against  an  order  on  the  ground  of  want  of 
jurisdiction,  at  any  rate  when  such  order 
has  been  made  after  the  contempt  was  com- 
mitted. 

Gordon  v.  Gordon  and  Gordon,  [1904]  P.  163 ; 

[73  L.  J.  P.  41;  52  W.  E.  389;  90  L.  T.  597; 

20  T.  L.  E.  272-C.  A. 
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I.  ASSIGNMENT. 

See  also  CHOSE  IN  ACTION. 

1.  Assignment  by  Company  of  Contract  to 

New  Company— W indin g-up  of  Old  Company 

for  purpose   of   Amalgamation— Liability   of 

Contractor.'] — A    landowner     agreed    with     a 


cement  company,  which  OAvned  a  piece  of 
land  next  his  chalk  quarries,  to  supply  them 
for  a  certain  period,  at  a  fixed  price,  with 
at  least  750  tons  of  chalk  per  week,  and  so 
much  more  "  as  the  company  shall  require 
for  the  whole  of  their  manufacture  of 
Portland  cement  on  their  said  land."  The 
company  subsequently  went  into  voluntary 
liquidation  for  the  purpose  of  transferring 
their  business  to  a  new  and  larger  company, 
which  was  formed  to  take  over  the  busi- 
nesses of  several  cement  manufacturers,  and 
the  above  contract  was  assigned  to  the  new 
company.  The  landowner  refused  to  supply 
chalk  to  the  new  company  at  the  contract 
price. 

Held  (Lord  Eobertson  dissenting)— that  the 
contract  was  assignable,  and  that  the  new 
company  could  sue  upon  it. 

Decision  of  C.   A.    ([1902]   2  K.   B.  660;  71 
L.  J.  K.  B.  949;  51  W.  E.  81;  87  L.  T.  465;  18 
T.  L.  E.  827)  affirmed. 
ToLHURST     V.     Associated     Portland     Cement 

[Manufacturers     (1900),    Ld.,    and    Others, 

[1903]  A.  C.  414;  72  L.  J.  K.  B.  834;  89  L.  T. 

196;     19    T.     L.     R.    677;    52    W.    E.    143— 
H.  L.  (E). 

2.  Assignability — Vendor  to  supply  Goods 
as  required  by  Purchaser  for  his  Business — 
Purchaser  to  deal  only  with  Vendor  for  that 
Particular  Class  of  Goods — Purchaser  as- 
signing Business  to  Company- -Vendor  dis- 
charged from  Duty  to  Supply.]— The  defend- 
ant agreed  to  supply  at  specified  prices  to 
K.,  a  cake  manufacturer,  all  the  eggs  of  a 
C3rtain  quality  that  K.  shoald  require  for 
manufacturing  purposes  for  one  year;  K. 
in  return  undertook  not  to  purchase  else- 
where so  long  as  the  defendant  performed 
his   contract. 

Before  the  year  e.Kpired  K.  transferred  his 
business  to  a  company. 

Held— that  the  defendant's  contract  was 
with  K.  personally,  and  that  he  was  not 
bound  to  supply  eggs  to  the  company. 

Tolhurst  V.  Associated  Portland  CemeJit 
Manufacturers  ([1903]  A.  C.  414;  72  L.  J.  K.  B. 
834;  89  L.  T.  196;  19  T.  L.  E.  677— H.  L., 
supra)  distinguished. 

Kemp  v.  Baeeselman,   [1906]   2  K.  B.  604;  75 
[L.  J.  K.  B.  873— C.  A. 

3.  Assignment  of  Voidable  Contract — 
Money  paid  by  Purchaser  to  Vendor's 
Assignee— Contract  Rescinded— Right  of  Pur- 
chaser to  recover  Money  so  Paid.]— A  vendor 
having  assigned  the  benefit  of  his  contract 
to  sell  mines,  the  purchaser  made  payments 
to  the  assignee.  Subsequently  the  purchaser 
for  a  good  and  valid  reason  declined  to  com- 
plete; and  claimed  to  recover  the  money 
paid  by  him. 

Held— (upon  the  facts)  that  the  money 
must  be  treated  as  having  been  paid  to  the 
assignee  by  arrangement  between  all  parties 
for  a  particular  purpose ;  and  that,  so  far  as 
they  had  been  applied  to  such  purpose,  the 
payments  could  not  be  recovered. 
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Decision  of  C.  A.  (s.  n.,  Fleming  v.  Loe 
[1902]  2  Ch.  359;  71  L.  J.  Ch.  687;  87  L.  T.  213; 
183  L.  E.  736)  affirmed. 

Mackusick  v.  Fleming,  (1904)  73  L.  J.  Ch.  826; 
[20  T.  L.  E.  263— H.  L.  (E.) 

11.  BREACH. 

See   also   Bankruptcy,   213. 

4.  Author    and    Publisher — Agreement    to 
Edit     "Temple"  Shakespeare  —  "Cheaper, 
or     other    form     of     Edition''  —  "  Temple 
Shakespeare  for  Schools  " — Damages,  or  In-  \ 
junction.]— In    1894,   in    con^iideration    of  a 
royalty,    the    plaintiff    agreed     tc    edit     the 
whole     of      Shakespeare's     plays     for     the 
"Temple"    Shakespeare;  and    it    was     pro- 
vided  that  "  in  the   event   of  a   cheaper   or 
other  form  of  edition  of  any  or  either  of  the 
plays  being  thought  advisable  by  the  pub-  i 
lishers    (the    defendant),  it    shall    form  the  ' 
subject  of  an  agreement  with  the  author  on  I 
similar   pro   rata   terms   to   those   embodied  ' 
hereir."    In  1899  a  large  "Temple"  Shake- 
speare   was   produced,    including   the   pla'n-  i 
tiff's  tpxt,  introduction,  note^f  and  glossary, 
but  with  the  addition  of  illustrations.     Both 
parties   treated   this   edition   as   within   the 
provision,  and  the  plaintiff  received  a  royalty 
on  it.  j 

In  1901  a  "■  Temple  Shakespeare  for 
Schools "  was  discussed,  and  the  plaintiff 
alleged  a  definite  agreement  for  a  one-sixth  ' 
royalty.  Eventually,  however,  the  defend-  j 
ant  employed  to  edit  this  work  another 
author,  who  wrote  introduction,  note  and 
glossary  of  his  own. 

IFeld— that   the   plaintiff   was    entitled   to 
damage?,  but  not  an  injunction. 
GoLLANcz    V.    Dent,     (1903)    88    L.    T.    358— 
[Eady,  J. 

5    Damages— General    Damage  ~  Reduction 
of  Amount  by  Court.]— The  plaintiff  claimed 
damages     for     breach     of     an     agreement, 
whereby    the    plaintiff    was    given    the    sole  i 
agency    for    the    sale    of    defendants'    pianos 
within  a  certain  area.     The  jury,  over  and  : 
above     the     amount    of     the    proved    special  i 
damage,   gave   the   plaintiff   =£450   as  general 
damages. 

Held— that    the   plaintiff   was   not   entitled 
to    general    damages,    and    that   the    amount 
found  by  the  jury  must  be  reduced  to  ,£164, 
the  amount  of  the  plaintiff's  actual  loss. 
MiLsoN  r.  Bechstein,   (1898)  14  T.  L.  E.  159—  I 

[C.  A.  I 

6.  Penalty  —  Liquidated  Damages.]— An 
agreement  contained  a  clause  that  A.  would 
not  teach  or  instruct  any  person  in  London, 
or  within  seventy  miles  thereof,  in  the 
event  of  his  leaving  B.'s  employ,  or  that 
of  his  successor,  and  for  the  performance 
of  that  clause  and  all  other  provisions  of 
the  agreement  on  the  part  of  A.,  A.  bound 
himself   in    the    sum    of    ^1,000,    to   be    re-  ; 


coverable     as     liquidated     and     ascertained 
damages,  and  not  as  a  penalty. 

Held— that  the  JEl.OOO   was  a  penalty  and 
not  liquidated  damages. 
Clarke  v.  McTurk,    (1898)   14  T.   L.  E.  27— 
[Bigham,  J. 

7.  Breach  by  One  Party— Bight  of  Other 
Party  to  Bepudiate— Intention  not  to  Fulfil 
if  Little  Remains  to  be  Performed.]— li 
there  is  a  distinct  refusal  by  one  party  to 
be  bound  by  the  terms  of  a  contract  in  the 
future,  the  other  party  may  treat  the  con- 
tract as  at  an  end. 

Withers  v.  Beynolds  ((1831),  2  B.  &  Ad. 
882;  1  L.  J.  K.  B.  30),  Uochster  v.  De  la 
Tour  ((1853),  2  E.  &  B.  678;  22  L.  J.  Q.  B. 
455;  17  Jur.  972),  and  Mersey  Steel  and  Iron 
Co.  V.  Naylor  ((1884),  9  App.  Cas.  434;  53 
L.  J.  Q.  B.  497;  32  W.  E.  989;  51  L.  T.  637- 
H.  L.   (E.))  referred  to. 

Short  of  such  refusal,  the  true  principle 
to  be  deduced  from  all  the  cases  is  that  you 
must  ascertain  whether  the  conduct  of  the 
party  who  has  broken  the  contract  is  such 
that  the  other  party  is  entitled  to  conclude 
that  the  party  breaking  the  contract  no 
longer  intends  to  be  bound  by  its  provisions. 
{See  last  case,  supra,  per  Lord  Blackburn, 
and  see  Johnstone  v.  Milling  (1886),  16 
Q.  B.  D.  460;  55  L.  J.  Q.  B.  162;  50  J.  P. 
694;  34  W.  E.  238;  54  L.  T.  629-C.  A. 

It  is  going  too  far  for  the  plaintiffs  to 
contend  that,  however  little  remained  to 
be  performed  by  the  defendants,  if  it  was 
to  be  gathered  from  the  facts  that  they 
did  not  intend  to  fulfil  their  obligations 
to  perform  that  part,  the  plaintiff  company 
were  justified  in  treating  the  agreement  as 
wholly  determined. 

Judgment  of  North,  J.    (83  L.   T.   Ill;   16 
T.  L.  E.  119),  reversed. 
Ehymney   Ey.    Co.    v.    Brecon   and   Merthyr 

[Tydfil     Junction     Ey.      Co.,      (1900)     69 

L    J.  Ch.  813;  49  W.  E.  116;  83  L.  T.  Ill— 

A  J  J.  4  J'J  C.   A. 

Ik.  Agreement  to  Use  Machines  —  Better 
Machines  Invented— No  Excuse  for  Breaking 
Contract— Public  Policy.]— In  1900  the  plain- 
tiffs leased  certain  "  lasting "  machines  to 
the  defendants,  who  were  boot  manufac- 
turers, for  a  term  of  twenty  years.  The 
defendants  agreed  to  use  the  machines  to 
their  full  capacity  so  far  as  the  number 
and  kind  of  boots  and  shoes  made  in  their 
factory  would  permit,  and  to  pay  a  rent 
calculated  at  the  rate  of  3d.  per  1,000  revolu- 
tions of  each  machine's  shaft.  .After  three 
years  the  defendants  discontinued  the  use 
of  the  machines,  alleging  that  if  they  used 
them  they  could  not  compote  with  other 
firms. 

Held— that  the  defendants  had  shown  no 
ground  for  not  adhering  to  their  contract, 
which  might  have  been  a  foolish  one  com- 
mercially, but  could  not  be  said  to  be  con- 
trary to  public  policy.  Machines  could  not 
be  said  to  be  worked  to  their  full  capacity 
unless  they  were  worked  continuously  during 
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\vorking  hours,  and  defendants  ought  to  have 
used  them  for  all  work  that  they  were  cap- 
able of  doing  without  regard  to  the  fact 
that  newer  machines  might  do  the  work 
better  and  cheaper. 

British  United  Shoe  Machinery  Co.  v.  Somee- 
[bell    Bros.    &    Co.,    (1907)    95   L.    T.    Til- 
Joyce,  J. 

8.  Implied  Term  —  Agreement  to  Pay 
Bonus  and  Shares  of  Profits  to  Customers- 
Agreement  to  last  for  Definite  Period—Sale 
of  Business  during  Period— Liability. '\ — In 
consideration  of  the  defendants  agreeing 
not  to  join  the  Imperial  Tobacco  Co.,  which 
intended  to  boycott  the  plaintiffs'  goods, 
and  agreeing  to  sell  the  goods  of  the  plain- 
tiffs, the  latter  agreed  with  the  defendants 
and  their  other  customers  to  distribute 
among  them  during  the  next  four  years  all 
their  net  profits  and  a  bonus  of  ,£200,000. 
Shortly  afterwards  the  plaintiffs  sold  their 
business  to  the  Imperial  Tobacco  Co. 

Held— that  they  were  liable  in  damages 
to  the  defendants  for  so  doing,  on  the 
ground  that  they  had  broken  the  manifest 
intention  of  the  contract,  on  the  faith  of 
which  the  defendants  had  declined  an  ad- 
vantageous offer  from  the  other  company, 
and  had  wilfully  prevented  themselves 
from  performing  their  share  of  the  con- 
tract. 

Decision  of  C.  A.  ([1904]  2  K.  B.  410;  73 
L.  J.  K.  B.  865;  53  W.  E.  71;  90  L.  T.  656; 
20  T.  L.  E.  466)  affirmed. 

Ogdens,  Ld.,  v.  Nelson;  Ogdens,  Ld.,  v.  Tel- 

[ford,  [1905]  A.  C.  109;  74  L.  J.  K.  B.  433; 

53  W.   E.   497;  92  L.   T.   478;   21  T.   L.  E. 

359-H.    L. 

9.  Liability  to  Perform— Declaration  hy 
Court  that  Parties  are  not  Bound.']— 
Where  sufficient  reason  is  shown  parties  to  i 
a  mercantile  contract  are  entitled  to  ask 
the  Court  to  make  a  declaration  as  to  ■ 
whether  they  are  bound  by  it  or  not.  j 

Therefore,    where    a    contract    (if   in    fact  I 
binding)  would  have  continued  in  force  for 
a  year   and   a  half,   but  the   plaintiffs   con-  I 
tended    that    the    defendants    had    no    right 
to    call    for    performance,    and    it    appeared 
that  the  plaintiffs  would  be  liable  in  heavy  j 
damage  if  ai  the  end  of  the  period  it  was  ': 
held   that    the    contract   was    binding,    the 
Court  made  a  declaration  in  an  action  by 
the   plaintiffs  to  the  effect  that,  so  long  as  ' 
the  existing  state  of  affairs  continued,  the  | 
defendants   had  no   right   to   have   the   con- 
tract performed. 

SociETE    Maritime    et    Commerciale    v.    Venus 

[Steam    Shipping    Co.,    Ld.,    (1904)    9    Com. 

Cas.  289— Channell,  J. 

10.  Payment— Creditor  Abroad  —  Direction 
to  Pay  Bank  Within  Jvrisdiction.l—The  de- 
fendant agreed  to  pay  to  the  plaintiff  during 
her  life  a  yearly  allowance,  payable  quar- 
terly on  the  usual  quarter  days.     Before  the 


quarter's  allowance  became  due  on  Decem- 
ber 25th  the  plaintiff,  who  was  about  to  go 
abroad,  by  a  written  authority  directed  the 
defendant  to  pay  the  quarter's  allowance  to 
her  acoiunt  at  a  London  bank.  The  plain- 
tiff was  abroad  when  the  quarter's  allowance 
became  due,  and  the  defendant,  desiring  to 
obtain  her  endorsement,  and  thus  to  ascer- 
tain that  she  was  alive,  sent  to  her  solicitors 
a  cheque  for  the  amount  drawn  to  the  plain- 
tiff's order.  The  solicitors  returned  the 
cheque,  and  issued  a  writ  for  the  amount  of 
the  quarter's  allowance. 

Held— that  the  direction  to  pay  the  amount 
to  the  plaintiff's  account  at  the  bank  was  a 
valid  direction,  it  being  in  effect  a  direction 
to  pay  to  her  at  the  bank,  and  that  the  plain- 
tiff was  entitled  to  have  the  amount  paid 
there. 

Shrewsbury  v.  Shrewsbury,  (1907)  23  T.  L.  E. 
[277— Kennedy.   J. 

11.  Right  to  Repudiate— When  a  Question 
for  the  Jwdge.]— Where  the  question  whether 
a  breach  of  a  particular  contract  goes  to  its 
root  and  justifies  the  other  party  in  repudi- 
ating it,  depends  upon  the  construction  of  a 
document,  the  question  is  one  for  ^e  deci- 
sion of  the  judge. 

Witness  v.  Reynolds  ((1831)  2  B.  &  Ad.  882) 
followed. 

G.  D.  Emery  Co.  v.  Wells,  [1906]  A.  C.  515; 
[75  L.  J.  P.   C.  104;  95  L.  T.  589— P.   C. 


HI.  CONSIDERATION. 

And  see  Bankers  and  Banking,  5. 

12.  Absolute  Oral  Promise— Promisee  Alter- 
ing his  Position— Detriment.]  —  If  a  person 
makes  a  representation  on  the  faith  of  which 
another    person    alters    his    position,    enters 
into    a    deed,    or    incurs   an    obligation,    the 
person  making  it  is  bound  to  perform  that 
j  representation,  no  matter  what  it  is,  whether 
it  is  for  present  payment  or  for  the  continu- 
:  ance   of  the  payment  of  an  annuity,   or   to 
I  make  a  provision  by  will.     That  in  the  eye 
i  of  a  Court  of  Equity  is  a  contract,  an  engage- 
I  ment  which  the  man  making  it  is  bound  to 
perform. 

The  plaintiffs  brought  an  action  against 
the  defendant  for  ^£500  for  supplying  heat- 
i  ing,  ventilating  and  lighting  to  certain  shops 
:  and  premises.  An  absolute  oral  promise  to 
complete  the  work  by  November  4, 1897,  had 
been  given  by  the  plaintiffs,  on  the  strength 
of  which  the  defendant  incurred  large  ex- 
penses in  advertising  the  opening  of  the  pre- 
mises on  that  day,  and  hiring  managers  and 
shop  assistants.  The  premises,  however, 
were  not  lighted  by  that  date,  and  the  expen- 
diture thereby  wasted  formed  the  subject- 
matter  of  the  defendant's  counter-claim. 

Held— that  the  defendant  was  entitled  to 
recover  on  the  counter-claim,  as  the  expenses 
incurred  Avere  a  detriment  to  the  defendant 
and  she  had  altered  her  position  as  the 
result  of  the  plaintiff's  promise,  and  that 
there  was  a  contract  with  good  consideration. 
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Dash  wood  v.  Jcrmijn  ((1879),  12  Ch.  D.  776; 
27  W.  E.  868-Bacon,  V.-C.)  followed. 

AsHWELL  AND  Nesbit,  Ld.  V.  Stanton,   (1900)  16 
[T.  L.  R.  399-Div.  Ct. 

13.  Accord  and  Satisfaction  —  Debtor  and  \ 
Credito) — Promise  to  pay  Debt  by  Instal- 
ments—Consideration— Nudum  pactum.]— An 
agreement  by  a  debtor  to  pay,  and  by  the 
creditor  to  accept  payment  of,  an  existing 
debt  by  instalments  is  nuduin  pactum. 

Therefore,  ■where  a  judgment  creditor  has 
put  in  an  execution  upon  the  goods  of  the 
judgment  debtor,  a  promise  by  the  debtor 
to  pay  part  of  the  debt  at  once  and  the  bal- 
ance by  monthly  instalments  affords  no  con- 
sideration for  a  promise  by  the  creditor  to 
Avithdraw  the  sheriff. 

HooKHAM  i;.  Mayle,  (1906)  22  T.  L.  E.  241— 
[Walton,  J. 

1^.  Accord  and  Satisfaction  — Intention- 
Cheque — Receipt  annexed  to  Cheque— Uncon- 
ditional Order  to  Pay  —  Negotiable  Instrii- 
TJic/it.] — The  defendants,  who  were  tobacco 
manufacturers,  agreed  with  their  customers 
to  distribute  among  them  annually  for  four 
years  from  April,  1902,  their  entire  net 
profits  on  goods  sold  by  them  in  the  United 
Kingdom,  and  in  addition  the  sum  of 
d£50,000,  each  quarter,  in  proportion  to  their 
purchases.  The  defendants  paid  the  first 
quarterly  bonus,  but  before  the  time  for  the 
second  distribution  arrived  sold  their  busi- 
ness and  Ment  into  voluntary  liqixidation. 
They  paid  the  second  bonus  to  each  customer 
by  means  of  a  cheque  signed  by  themselves 
and  the  liquidator,  the  cheque  lieing  stated 
to  be  sent  as  the  customer's  share  of  the 
second  and  final  bonus  distribution.  The 
cheque  was  payable  to  the  customer  or  order, 
and  at  the  foot  were  the  words  :— "  The  re- 
ceipt at  the  back  hereof  mvist  be  signed, 
which  signature  will  be  taken  as  an  endorse- 
ment of  this  cheque."  On  the  back  were 
the  words  :—"  Received  from  H.  (liquidator 
of  Ogden's,  Limited,)  this  cheque  for "  the 
amount  specified  "  being  my  share  of  the 
second  and  final  bonus  distribution  of  the 
company."  The  customers  did  not  intend  by 
signing  this  receipt  to  waive  any  right  they 
might  have  against  the  defendants.  It  hav- 
ing been  decided  that  the  sale  by  the  defen- 
dants of  their  business  did  not  get  rid  of 
their  liability  under  the  contract. 

Held— (1)  that  the  acceptance  of  the  above 
cheque  was  not  an  accord  and  satisfaction  of 
the  customer's  claim  against  the  defendants; 

(2)  that  the  cheque  was  a  negotiable  in- 
strument, as  the  order  to  pay  was  uncon- 
ditional, the  words  at  the  foot  not  being  ad- 
dressed to  the  bankers  and  not  affecting  the 
order  to  them. 

Decision  of  Lawrence,  J.  ((1905)  93  L.  T. 
553;  21  T.  L.  E.  775;  94  L.  T.  126)  affirmed. 

Nathan  and  Others  v.  Ogdens,  Ld.,  (1905)  22 
[T.  L.  E.  57— C.  A. 


15.  Agreement  to  accept  Debt  by  Instal- 
ments—Subsequent Agreement  for  Payment 
by  Instalments  after  Death — Right  to  Claim 
whole  Debt— Appropriation  of  Payments- 
Rule  in  Clayton's  Case.]— For  many  years  A. 
had  been  accustomed  to  pay  moneys  to  the 
defendant,  w^ho  had  out  of  such  moneys  made 
all  necessary  payments  for  the  deceased;  and 
a  balance  was  struck  every  quarter,  and  on 
such  balance  the  defendant  allowed  interest 
at  10  per  cent,  per  annum. 

By  an  agreement  in  February,  1897,  in  con- 
sideration of  the  defendant  making  use  of 
A.'s  money  and  paying  interest  for  the  same 
at  10  per  cent.,  A.  agreed  to  accept  <£25  every 
quarter  in  part  payment  of  the  principal 
that  might  be  due  from  the  defendant;  and 
some  months  afterwards  another  agreement 
was  made  whereby  A.  agreed  that  in  the 
event  of  his  death  all  his  moneys  in  the 
possession  of  the  defendant  at  the  time  of 
his  death  should  be  repaid  in  quarterly  pay- 
ments of  ^£25,  to  include  principal  and  in- 
terest, until  the  whole  should  be  paid,  and 
that  no  person  should  be  entitled  to  enforce 
payment  of  any  larger  sum. 

No  instalments  as  such  had  been  paid  by 
the  defendant  under  the  first  agreement; 
but  the  defendant  had  continued  to  make 
payments  on  A.'s  behalf,  as  requested,  out  of 
the  moneys  from  time  to  time  paid  to  him. 

A.  died  some  years  afterwards,  the  defen- 
dant then  having  a  considerable  sum  be- 
longing to  him. 

In  an  action  brought  by  the  executors  of 
A.  to  recover  the  whole  sum  due  to  the  de- 
ceased at  the  time  of  his  death  :— 

Held  (giving  judgment  for  the  defendant) 
— that  there  was  sufficient  consideration  to 
support  both  agreements,  which  were  there- 
fore good,  and  that  under  the  second  agree- 
ment the  defendant  was  not  bound  on  the 
death  of  the  deceased  to  pay  the  whole  sum 
then  due;  and,  further,  that  as  to  the  instal- 
ments alleged  to  be  due  under  the  first  agree- 
ment, the  payments  made  by  the  defendant 
from  time  to  time  to  the  deceased  must,  ac- 
cording to  the  rule  in  Clayton's  Case,  be 
taken  to  have  been  appropriated  to  and  paid 
in  respect  of  these  instalments,  which  were 
therefore  satisfied. 
Egg  v.  Ceaig,  (1903)  89  L.  T.  41-Phillimore,  J, 


16.  Agreement  to  "reveal"  Purtictilars  of 
Money  to  which  a  Party  i.i  entitled— Failure 
of  Consideration.]— The  defendant  agreed 
in  consideration  of  the  plaintiff  "revealing" 
to  her  full  particulars  of  a  sum  of  money  to 
which  she  was  entitled,  she  stating  that  she 
was  unaware  of  having  any  right  or  title  to 
any  money  not  already  in  her  possession,  and 
in  the  event  of  the  said  money  .  being  re- 
covered by  her,  to  pay  the  plaintiff  a  sum 
equal  to  one-third  share  of  the  net  amount 
recovered. 

Held— that  the  word  "  rovealiiig^'  meant 
"  disclosing  something  before  unknown  to 
the  recipient  of  the  information";  that  the 
plaintiff   had   not   revealed   anything   before 
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unknown   to   the   defendant;    and    that    the 

consideration  for  the  agreement  had  failed. 

Pavy   v.   Smith,    (1901)    17    T.    L.    E.    471- 

[Farwell,  J. 

17.  Agreement  to  Lei  Refreshment  Bars  at 
a  Theatre  so  long  as  it  should  remain  in  De- 
fendant's hands— Construction.']— The  de- 
fendant agreed  to  let  to  the  plaintiffs  the 
free  and  exclusive  use  of  the  bars,  etc.,  of 
the  Court  Theatre  so  long  as  it  "should  re- 
main  in   his    hands." 

Held— that  these  words  meant  so  long  fs 
the  theatre  was  under  his  control. 

Decision  of  Kekewich,  J.  ((1897)  143  L.  R. 
47)  affirmed. 

Edw^rde's     Menu     Co.,     Ld.     v.     Chudleigji 
[(1898)  14  T.  L.  E.  64— C.  A. 

18.  Agreement  to  Bepaij  Advance  on  pro- 
posed Company  going  to  Allotment— Con- 
struction.'j—The  plaintiff  advanced  to  the  de- 
fendant a  sum  of  ^61,000,  and  on  the  same 
day  the  defendant  wrote  to  the  plaintiff, 
"  In  consideration  of  your  having  advanced 
j;l,000  in  connection  with"  (a  particular 
business  which  was  to  be  purchased  and 
converted  into  a  company),  "  I  hereby  un- 
dertake to  repay  the  same  with  =£1,000 
bonus.  .  .  .  Such  payment  of  .£2,000  to  be 
made  by  me  to  you  after  allotment,  as  and 
when  I  receive  payment  from  the  corn- 
It"  was  found,  as  a  fact,  that  the  defend- 
ant had  done  his  utmost  to  bring  out  the 
company,  but  had  failed.  The  company  was 
never  registered,  and,  therefore,  no  allot- 
ment of  shares  ever  took  place.  In  an  ac- 
tion brought  by  the  plaintiff  to  recover  the 
.£1,000,  ^Vills,  J.,  gave  judgment  for  the  de- 
fendant. 

HELD-by  the  Court  of  Appeal,  that  this 
judgment  was  right. 

Wheelee  i;.  Fradd  (No.  1),  (1898)  14  T.  L.  E. 
[302— C.  A. 

19.  Appropriation  of  Payments— Time  for 
—Election— Unregistered  Dentist— Claim  for 
Fees  and  Goods  Supplied— Payment  by 
Cheque— Cheque  Stopped— Appropriation  to 
Goods  Supplied-Dentists'  Act,  1878  (41  &  42 
Vict.  c.  33),  s.  5.]— Where  a  debtor  does  not 
appropriate  a  payment  made  by  him,  the 
creditor  may  appropriate  it  "  up  to  the  very 
last  moment,"  (see  per  Lord  Macnaghten,  in 
The  Mecca,  [1897]  A.  C.  at  p.  294),  even  when 
being  examined  in  an  action  brought  by 
him  for  the  balance  of  his  account.  The 
plaintiff,  an  unregistered  person,  operated 
as  a  dentist  on  the  defendant,  and  also  sup- 
plied him  with  false  teeth  and  gold  fillings. 
The  plaintiff's  charges  amouated  to  ^£45,  and 
the  defendant  gave  him  two  cheques,  one 
for  ^20,  and  the  other  for  ^25,  which  was 
post-dated.  The  ,£20  cheque  was  paid,  but 
defendant,  not  being  satisfied  with  the  work, 
stopped  pa^fment  of  the  cheque  for  -£25.    The 


plaintiff  thereupon  sued  him  in  the  County 
Court  upon  it,  and  the  defendant  gave 
notice  that  he  intended  to  rely  upon  sect.  5 
of  the  Dentists'  Act,  1878,  Avhich  prohibits  a 
person  from  recovering  "  any  fee  or  charge 
for  the  performance  of  any  dental  opera- 
tion, unless  he  is  registered  under  this  Act, 
or  is  a  legally  qualified  medical  prac- 
titioner." The  County  Court  Judge  gave 
judgment  for  the  plaintiff  for  the  amount 
of  the  cheque,  but  the  Divisional  Court  held 
that  the  plaintiff  was  prevented  by  sect.  5 
from  recovering  so  much  of  the  considera- 
tion for  the  cheque  as  was  for  dental  attend- 
ance or  advice  or  dental  operation,  and 
remitted  the  action  to  the  County  Court  to 
determine  how  much  was  attributable  to 
work  and  materials  outside  sect.  5.  The 
plaintiff  while  being  examined  at  the  second 
trial  claimed  to  appropriate  the  ,£20  cheque 
to  his  fees.  The  County  Court  Judge 
allowed  such  appropriation,  assessed  the 
value  of  the  materials  supplied  at  .£21,  and 
gave  judgment  for  that  amount.  The  Divi- 
sional Court  reversed  this  judgment  on  the 
ground  that  there  had  been  no  valid  appro- 
priation. 

Held— approving  of  the  former  decision  of 
the  Divisional  Court  upon  sect.  5  of  the  Act, 
but  reversing  the  second  decision,  that  in 
the  circumstances  the  appropriation  by  the 
plaintiff  at  the  second  trial  was  not  too  late, 
and  that  the  judgment  in  his  favour  in  the 
County  Court  was  right. 
Seymour  v.  Pickett,  [1905]    1   K.    B.   715;   74 

[L.  J.  K.  B.  413;  92  L.  T.  519;  21  T.  L.  E. 

302— C.  A. 

And  see  Limitation  of  Actions,  No.  19. 

20.  Covenant  to  Pay  Annuities  to  Third 
Parties — Action  by  Third  Parties  and  Per- 
sonal Representatives  of  Covenantee — Right 
to  Enforce  Covenant.']—'Qy  deed  made  be- 
tween A.  and  B.,  A.,  who  carried  on  business 
as  a  dentist,  and  B.,  his  son,  agreed  to  be- 
come partners  as  dentists  for  five  years. 
A  valuation  was  to  be  made  of  the  furniture, 
instruments,  &c.,  the  property  of  A.  upon 
the  premises  whore  he  carried  on  business. 
In  the  event  of  a  dissolution  B.  was  to  have 
the  right  to  purchase  that  property  at  the 
amount  of  the  valuation,  and  in  the  event 
of  the  death  of  A.  during  the  continuance  of 
the  partner.ship  B.  agreed  to  pay  to  his 
brothers  and  sisters  certain  annuities.  _  A. 
died  within  the  five  years,  and  B.  exercised 
his  right  of  purchase.  In  an  action  brought 
by  the  executors  of  A.,  and  B.'s  brothers  and 
sisters,  against  B.,  to  enforce  payment  of 
the  annuities. 

Held— that  the  plaintiffs  were  entitled  to 
maintain  tha  action 


Drimmie  v.  Davies, 


1  Ir.  E.  176-V.-C. ; 
[186-C.  A. 


21.  Contract  of  Employment  —  Implied 
Term  to  find  Work  for  Servant— Custom.] 
—The  plaintiff  was  regularly  employed  at 
the  defendant's  tin-plate  works  as  a   roller 
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man,  being  paid  by  piecework.  Tlie  terms  | 
of  the  plaintiff's  employment  were  embodied  i 
in  certain  rules,  one  of  which  piovided  that 
"  no  person  regularly  employed  shall  quit ' 
or  be  discharged  from  these  works  without  j 
giving  or  receiving  twenty-eight  days'  notice 
in  writing,  such  notice  to  be  given  on  the 
first  Monday  of  any  calendar  month  before 
twelve  o'clock  at  noon";  and  other  rules 
provided  for  fines  for  a  workman  refusing 
to  work,  and  that  every  workman  would, 
when  required  by  the  manager,  perform 
such  duties  as  might  be  deemed  necessary 
in  case  of  emergency  other  than  the  special 
work  he  might  be  engaged  in.  On  July  20th, 
1903,  and  subsequently,  the  defendants  were 
unable  to  get  orders  at  remunerative  prices, 
and  accordingly  they  closed  their  works  on 
that  date,  and  the  works  remained  closed 
for  some  months.  After  July  20th  the  de- 
fendants ceased  to  provide  any  work  for  the 
plaintiff  and  their  other  workmen,  and  on 
Monday,  August  3rd,  they  gave  twenty-eight 
days'  notice  that  the  contracts  of  emploj'- 
ment  would  cease.  The  plaintiff  claimed  j 
damages  for  breach  of  contract  to  find  him 
employment  up  to  August  31st. 

Held — that  there  was  an  implied  term  in 
the  contract  of  employment  to  find  the 
plaintiff  a  reasonable  amount  of  work  until 
the  termination  of  the  contract  by  twenty- 
eight  days'  notice;  that  upon  the  facts  the 
defendants  had  not  proved  the  existence  of 
a  custom  to  close  the  works  without  notice 
for  want  of  remunerative  orders. 

Decision  of  Jelf,  J.  (93  L.  T.  274;  21  T.  L.  E. 
595),  affirmed. 
Devonald  v.  Rosser  &  Sons,  [1906J  2  K.  B.  728; 

[75  L.  J.  K.  B.  688;  95  L.  T.  232;  22  T.  L.  E. 
682— C.  A. 

22.  Direction  to  Debtor  to  Pay  Third 
Party— Debtor  Agreeing  to  do  so— Third 
Party  Releasing  Lien.']— The  plaintiffs  held 
goods  of  K.  and  had  a  lien  on  them  for 
advances.  K.  sold  the  goods  to  the  defend- 
ants, who  at  K.'s  request  wrote  to  the  plain- 
tiffs undertaking  to  remit  the  price  to  them. 

Held— that  there  might  be  inferred  an 
agreement  by  the  plaintiffs  to  release  their 
lien,  which  would  form  a  good  considera- 
tion for  the  defendants'  promise  to  pay. 
Kleinwort,  Sons  &  Co.  v.  Eeddaway  &  Co., 
[(1905)  9  Com.  Cas.  292-C.  A. 

23.  Failure  of— Coronation  Proeession— 
Money  Paid  for  Seats  to  View— Expenses 
Incurred  in  Erecting  Stand  and  Providing 
Lunch— Partial  Failure  of  Consideration.}— 
The  plaintiff  took  and  paid  for  seats  on  a 
stand,  which  the  defendants  had  erected, 
to  view  the  Coronation  procession.  Both 
the  receipt  and  the  tickets  of  admission 
made  use  of  the  words  "  to  view  procession 
on  June  2G."  The  defendants  incurred  con- 
siderable expense  in  erecting  and  decorating 
the   stand,    &c.,    and    in    providing    a    lunch. 

B.D.— VOL.  I. 


After  the  abandonment  of  the  procession 
the  plaintiff  claimed  to  recover  back  the 
amount  paid  by  her. 

Held— that  there  had  not  been  a  total 
failure  of  consideration,  and  that  she  could 
not  recover. 

Krell  V.   Henry    ([1903]   18  T.   L.   E.   823- 
Darling,  J.,  No.  83,  infra)  explained. 
LuMSDEN  V.  Barton  &  Co.,  (1903)  19  T.  L.  R. 
[53-Darling,  J. 

24.  Husband  and  Wife— Marriage  Contract 
—Promise  by  Wife's  Father  that  Daughter 
will  have  a  Share  of  What  he  Leaves- 
Specific  Performance.]— Testator  wrote  to 
the  plaintiff,  his  intending  son-in-law  :  "  You 
are,  of  course,  aware  that,  with  my  large 
family,  B.  (his  daughter)  will  have  little 
fortune.  She  will  have  a  share  of  what  I 
leave  after  the  death  of  her  mother,  who  I 
wish  to  leave  in  a  comfortable  independence 
if  I  leave  her  a  widow." 

The  plaintiff  married  the  daughter,  rely- 
ing upon  the  letter.  The  testator,  dying 
subsequently,  leaving  eight  childi-en,  left  E. 
a  legacy  of  much  less  than  one-eighth  of  his 
estate. 

Held— that  if  the  letter  was  an  offer,  the 
Court  would  presume  it  to  be  accepted;  and 

Held  also- that  the  letter  was  not  an  offer 
resulting  in  a  contract,  but  a  mere  state- 
ment of  intention  as  to  the  future,  and 
which,  although  relied  on,  gave  no  right 
either  to  specific  performance  or  damages. 

Held  also— that,  if  the  letter  imposed  an 
obligation   upon   the   testator,    it   was    satis- 
fied by  the  bequest  of  the  legacy. 
In  re  FicKus;  Farina  v.  Fickcs,  [1900]  1  Ch. 

[331;   69   L.   J.   Ch.   161;   48   W.   R.   250;   81 
L.  T.  749— Cozens-Hardy,  J. 

25.  Remuneration— Serx^ices  Rendered  by 
Relative— Implied  Contract  to  Pay  Wages- 
Niece  Attending  on  Aunt.]— For  six  years  a 
niece,  who  had  no  home  of  her  own  and 
would  otherwise  have  had  to  earn  her  living, 
resided  with  her  aunt  at  the  hitter's  re- 
quest. During  the  last  three  years  she  had 
to  nurse  her  aunt,  and  (as  was  found  by  the 
Court)  did  so  most  efficiently,  and  by  ren- 
dering unnecessary  the  employment  of 
trained  nurses  performed  services  worthy 
of  a  considerable  remuneration,  had  such 
services  been  performed  by  a  stranger. 

Held— however,  that,  having  regard  to 
their  relationship,  the  niece  could  not,  in 
the  absence  of  express  agreement,  sustain 
any  claim  against  her  aunt's  estate. 

Rltssel   v.   Davidson,    (1900)   8   F.   821-Ct.   of 

[Sess. 

IV.   CONSTRUCTION. 

See   also   Sect.    ]//.,    Impossibility   op 

I'EKrOKMVNC'E. 

26.  Ambiguity  —  Instructions  —  Uccipient 
bona    fitle   artinti   upon   them— Meaning    Not 

22 
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Construction—  Continued. 

Intended  by  Sender.']— Where  a  person  ; 
makes  a  communication  to  another  in  ambi- 
guous terms,  he  cannot  afterwards  complain 
if  the  recipient  of  the  communication  bond 
fide  puts  upon  it  a  meaning  not  intended  by 
the  sender. 

The  principle  is  not  confined  to  cases  be- 
tween principal  and  agent;  and  was  held  to 
extend  to  a  joint  telegram  in  ambiguous 
terms  sent  by  shipowners  and  charterers  to 
the  captain  of  the  chartered  ship. 

Ireland  v.  Livingston  ((1872)  L.  R.  5  H.  L. 
395;  41  L.  J.  Q.  B.  201)  applied. 
Miles  v.  Haslehuest  &  Co.,  (1907)  23  T.  L.  R. 
[142;  12  Com.  Cas.  83— Channell,  J. 

27.  "Be  Concerned  or  Interested  in  the 
Erection  or  Use  of  Works."}— The  respond- 
ents made  an  agreement  with  the  appellants 
to  purchase  all  the  output  of  their  works 
for  the  period  of  three  years,  and  during 
that  time  not  to  "  erect  or  assist  or  be  in 
any  way  concerned  or  interested  in  the  erec- 
tion or  use  of  "  any  other  similar  works. 

Held— that  the  words  must  be  construed 
in  a  business  sense,  and  that  the  agreement 
was  not  broken  by  the  respondents  during 
the  period  of  three  years,  (1)  agreeing  to 
purchase  all  the  output  of  other  works;  (2) 
agreeing  to  purchase  such  other  works  after 
the  expiration  of  the  three  years,  subject  to 
certain  additions  being  made  to  them;  (3) 
lending  money  to  the  owner  of  such  other 
works,  there  being  no  evidence  that  it  was 
to  be  spent  on  the  works. 

Southland  Frozen  Meat,  &c.,  Co.  v.  Nelson 

[Brothers,  [1898]  A.  C.  442;  G7  L.  J.  P.  C. 

82;   78  L.   T.   363-P.    C. 

28.  "Book  Debt"— Bill  of  Exchange— Bill 
Entered  iri  Books  and  Handed  to  Bankers 
for  Discount.]— A  company  received  a  bill 
of  exchange  on  the  22nd  of  a  month  in  the 
ordinary  course  of  business;  they  entered 
it  in  their  books,  and  at  once  handed  it  to 
their  bankers  to  be  discounted.  On  the 
28th  the  bankers  credited  the  company 
with  the  amount  of  the  bill. 

Held— that  on  the  27th,  when  it  had  not 
yet  been  actually  discounted,  it  was  a  debt 
due  to  the  company;  that,  as  it  had  been 
entered  in  their  books,  it  was  a  book  debt; 
and  therefore  it  must  be  regarded  as  a 
"  book  debt "  for  the  purposes  of  an  agree- 
ment signed  on  the  27th  and  relating  to 
the  sale  of  the  business. 

In  re  Stevens   ((1888)  W.  N.  110,  116)  fol- 
lowed. 
Dawson  v.  Isle,  [1906]  1  Ch.  633;  75  L.  J.  Ch. 

[338;     54     W.     R.     452;     95     L.     T.     385— 
Warrington,  J. 

29.  Condition  Precedent  or  Concurrent 
Act— Payment  of  Money— Delivery  of  Secu- 
rities—Duty to  Tender  Securities.']— The  de- 
fondant  had  agreed  upon  the  happening  of 
certain  events  (which  admittedly  had  hap- 
pened)    to     pay     to     the     plaintiff     within 


fourteen  days  ,£4,000  advanced  by  him  to  a 
third  party  "  against  delivery  by  you  of  all 
securities  held  by  you  against  the  loan." 
Held— that  payment  of  the  money  and 
delivery  of  the  securities  were  concurrent 
acts  to  be  performed  at  the  same  time; 
and  that,  the  fourteen  days  having  expired, 
the  plaintiff  was  not  bound  to  tender  the 
securities  before  issuing  a  writ  for  the 
i;4,000. 

Newgass   v.    Bottomlet,    (1903)   19   T.    L.   R. 
[309— Lawrance,    J. 

30.  Contract  to  Pass  Goods  Through 
Custom  House— Obligation  to  Expedite 
Clearance  to  Avoid  New  Duty.]— The  re- 
spondents agreed  to  lighter  from  a  ship  and 
load  on  rail  certain  goods  of  the  appel- 
lants, and  also  pass  them  through  the 
Custom  House  for  one  inclusive  charge. 

A  new  duty  was  imposed  on  goods  of  the 
particular  kind,  which  might  have  been 
avoided  by  clearing  the  appellants'  goods 
in  a  time  less  than  the  twenty-four  hours 
allowed  by  the  Customs  Act,  but  the  appel- 
lants made  no  request  for  the  clearance  to 
be  expedited. 

Held— that    the    respondents    were    under 
no     obligation     to     specially     expedite     the 
clearance,  and  were  not  liable  in  damages 
to  the  appellants  for  not  having  done  so. 
Commonwealth  Portland   Cement  Co.,  Ld.   v. 

[Weber,  Lohmann  &  Co.,  Ld.,  [1905]  A.  C. 

66;   74  L.   J.   P.   C.   25;   53  W.   R.   337;   91 
L.  T.  813;  21  T.  L.  R.  149-P.  C. 

31.  Garden  Produce— Failure  of  Crop— 
IAability.]—The  defendants,  who  were 
market  gardeners,  offered  to  supply 
gherkins  to  the  plaintiffs.  The  latter 
accepted  the  oSer  by  letter  :— "  We  accept 
your  offer  for  fifty  hogsheads  at  30s.  .  .  . 
terms  as  usual."  The  crop  was  a  failure, 
but  not  owing  to  any  negligence  on  the 
defendants'  part. 

Held— that  the  contract  was  merely  for 
a  specified  quantity  of  gherkins,  and  not 
necessarily  for  gherkins  grown  on  the  de- 
fendants' land,  and  that,  therefore,  the 
latter  were  not  excused  by  the  failure  of 
their  crop,  and  were  liable  in  damages  for 
non-delivery. 

Hayward  Bros.,  Ld.  v.  James  Daniel  &  Son, 
[(1904)  91  L.  T.  319-Bigham,  J. 

32.  Coronation  Procession— "  June  27th  or 
such  Other  Day  as  the  said  Procession  shall 
Pass  the  Premises "—"  In  the  Event  of  the 
Procession  being  Postponed."]— Held— that 
the  procession  on  August  9th  was  "the 
Coronation  procession "  within  the  terms 
of  a  contract  letting  seats  "  for  the  Corona- 
tion procession  of  the  27th  June,  or  such 
other  day  as  the  said  procession  shall  pass 
the   premises." 

Also — that  it  was  "  the "  procession 
within  the  meaning  of  the  words,  "  in  the 
event  of  either,  or  both,  of  the  processions 
being  postponed." 
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Coos  traction — Continued. 

Fenton   v.  Victoria  Seats   Agency,    (1903)  19 
[T.  L.  R.  le-Wills,  J. 

2,'i.  Duration— Uire  "by  the  year"— Con- 
tinuance of  Hiring  after  First  Fear.]— A  per- 
son agreed  to  hire  from  the  plaintiffs  two 
carriage  horses  "  by  the  year  "  from  August 
2nd,  1904,  at  a  charge  of  <£105  "  per  annum," 
payment  to  be  made  quarterly.  The  agree- 
ment also  provided  that  "after  the  expira- 
tion of  the  first  year  the  hiring  can  be  ter- 
minated by  either  party  giving  one  quarter's 
written  notice  from  a  quarter  day." 

Held— that  this  was  an  agreement  for  the 
hire  of  the  horses  for  a  year  certain,  with  a 
right  to  keep  them  after  the  expiration  of 
the  year,  in  which  case  a  quarter's  notice 
would  then  be  necessary  to  terminate  the 
hiring  after  the  first  year. 
Thomvs  Tilmng,  Ld.  v.  James  and  Another, 

[(,1900)  94  L.  T.  823;  22  T.  L.  R.  599— 

Div.  Ct. 

34.  Duration  —  Terminable  on  reasonable 
Notice.']— The  owner  of  patent  rights  in  a 
machine  entered  into  an  agreement  with  a 
manufacturer  in  these  terms  : — "  I  hereby  ap- 
point you  sole  makers  of  [my  machine]  and 
accept  a  royalty  of  10  per  cent,  on  all  you 
sell."'  There  was  no  counter  obligation  on 
the  makers  to  manufacture. 

Held— that  the  agreement  was  terminable 
on  reasonable  notice. 

Kendall  v.  Stewart,  [1899]  3G  S.  L.  R.  775;  7 
[S.  L.  T.  185. 

35.  Exception  Clause— Agreement  to  Let  a 
Theatre  from  a  Certain  Date— Theatre  Closed 
on  Account  of  Refusal  of  Patent— Liability  of 
Owner  of  Theatre.}— The  plaintiff,  in  Janu- 
ary, 1902,  entered  into  an  agreement  with 
the  defendant,  who  was  the  proprietor  of  a 
provincial  theatre,  whereby  the  latter  agreed 
to  let  him  the  theatre  for  a  fortnight  from 
March  31st,  1902.  The  agreement  contained 
a  clause  which  rendered  it  null  and  void  in 
the  event  of  the  theatre  being  closed  on  ac- 
count of  any  public  calamity.  Royal  demise, 
epidemic,  fire,  or  accident,  "  or  when  theatri- 
cal performances  are  suspended  from  any 
cause  whatever."  The  theatre  was  licensed 
by  patent  from  the  Lord  Chamberlain,  and 
the  patent  was  granted  annually  on  March 
25th.  In  March,  1902,  the  renewal  of  the 
patent  was  postponed  in  consequence  of  cer- 
tain alterations  having  been  ordered  in  the 
theatre  which  entailed  its  being  closed.  In 
an  action  to  recover  damages  for  breach  of 
contract, 

Held— that  the  theatre  was  not  closed  in 
consequence  of  any  event  covered  by  the 
clause  in  the  contract,  the  last  sentence  of 
which  only  referred  to  a  general  closing  of 
theatres;  and  that,  therefore,  the  defendant 
was  liable. 
Blow  v.  Lewis,  (1903)  19  T.  L.  R.  127- 

[Wright,  J. 


36.  Expressio  unins— Expression  only  found 
in  some  Clauses  of  Contract.]— In  the  con- 
struction of  a  contract  the  rule  as  to  ex- 
presio  unius  exclusio  alterius  does  not  apply 
where  the  expression  relied  upon  appears  in 
some  but  not  in  other  clauses  of  the  contract. 
Wade  &  Sons  and  Others  v.  Cockerline  &  Co., 

[(1905)  53  W.  R.  420;  21  T.  L.  R.  54-C.  A. 

37.  Goods  sent  for  Manufacture —  Receipt 
Note  stating  that  "  all  goods  in  trust  are 
covered  by  insurance  "—Effect.']— A  manufac- 
turer on  receiving  goods  to  be  worked  up  for 
the  owners  sent  a  receipt  note  containing  the 
words  "  all  goods  held  in  trust  covered  by 
insurance  against  fire." 

Held— that  he  was  bound  to  insure  the 
goods  for  the  owner,  and  that,  if  he  insured 
them  in  his  own  name  and  received  the  policy 
moneys,  he  held  such  moneys  on  behalf  of 
the  owners. 

Cochran  &  Son  v.  Mitchell,   (1906)  8  F.  975— 
[Ct.  of  Sess. 

38.  hnplied  Obligation— Agreement  to  Per- 
form at  a  Theatre  on  a  Given  Date— TT'orfc 
of  Reconstructing  Theatre  not  completed  on 
the  Date— Contractor's  Default— Risk  Under- 
taken by  the  Manager  of  the  Theatre — Lia- 
bility.]—The  plaintiff,  who  was  the  manager 
of  a  theatrical  company,  agreed  with  the  de- 
fendant, who  was  the  manager  of  a  provi;,i 
cial  theatre,  to  produce  a  play  at  the  theatre 
on  a  certain  date  for  six  nights.  The  agree- 
ment contained  a  clause  that  in  the  event  of 
the  theatre  being  closed  through  fire,  death 
in  the  Royal  Family,  "  or  anj'  other  cause 
whatsoever  "  the  engagement  was  to  be  null 
and  void,  or  terminated  as  the  case  might  be. 
At  the  time  of  the  contract  the  theatre  was 
being  reconstructed  owing  to  the  require- 
ments of  the  County  Council,  and  the  work 

I  was  being  carried  out  by  a  builder  under  a 

j  contract  with  the  defendant.  At  the  date 
fixed  for  the  performances  the  work  had  not 
been  completed,  and  in  consequence  a  licence 
could  not  be  obtained  from  the  County  Coun- 
cil and  the  play  could  not  be  produced.  In 
an  action  against  the  defendant  to  recover 
damages  for  breach  of  the  contract. 

Held— that  the  defendant  was  liable,  as  he 
took  upon  himself  the  risk  of  the  theatre  not 
being  ready  at  the  time  by  reason  of  the 
contractor,  whom  the  defendant  employed, 
not  having  finished  the  work ;  that  the  words 
"any  other  cause  whatsoever"  did  not  in- 
clude a  cause  brought  about  by  the  defen- 
dant himself;  and  the  fact  that  the  theatre 
was  not   ready   in  time  was  due  to  a  cause 

I  within  the  control  of  the  defendant  himself, 
and  he  had  undertaken  the  risk. 

I  Hardie  v.  Balmain,  (1902)  18  T.  L.  R.  539— 

[C.  A. 

39.  Iinplird  ObUfiotion  —  .iurrcmcni  lo  Con- 

:  Iribuic   tou-ar<h  the   Kxprnsrs  of  Jiuilding  a 

I  Theatre— No  Implied   Obligation  to  Build  a 

Thcatrc.]—The  plaintiffs  and   defendants  en 

I  tered  into  an  agreement,  which  contained  u 
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recital  that  the  defendants  had  purchased 
some  land  and  were  intending  to  build  a 
theatre  thereon,  and  by  which  it  was  agreed 
that  the  plaintiffs  should  contribute  in  a 
certain  proportion  towards  the  expenses  of 
building,  and  should  become  managing  direc- 
tors of  the  theatre  at  a  salary  for  a  term  of 
years. 

Held— that  there  was  no  implied  obligation 
on  the  defendants  to  build  the  theatre. 

MORELL  AND  ANOTHER   V.    LoNDON   DISCOUNT   Cc, 

[Ld.,  (1902)  18  T.  L.  K.  507-Kidley.  J. 

40.  Implied  Term— Contract  for  Supply  of 
Horses,  JIarness,  etc.,  "  as  may  be  Be- 
quired"— Whether  Implied  Contract  to 
Employ  Contractor.}— The  plaintiff  entered 
into  a  contract  with  the  defendants  whereby 
he  agreed  to  supply  horses,  harness,  etc.,  for 
scavens:ing  work  during  the  period  of  one 
year  "  whenever  thereto  reqiiired "  by  the 
defendants'  engineer.  The  conditions  an- 
nexed to  the  contract  provided  that  the 
defendants  might,  if  they  thought  proper, 
without  in  any  way  vitiating  the  contract, 
execute  on  their  own  account,  or  employ 
other  contractors  to  execute,  any  works 
ordered  by  them.  Some  time  before  the  ex- 
piration of  the  time  covered  by  the  contract 
the  defendants  ceased  to  employ  the  plaintiff, 
and  gave  the  work  to  another  contractor. 
In  an  action  by  the  plaintiff  to  recover  I 
damages  for  breach  of  contract,  t 


Held— that  there  was  no  obligation,  either 
express  or  implied,  on  the  part  of  the  defen- 
dants to  employ  the  plaintiff. 

Churchyard  v.  Reqina  ((1865)  L.  E.  1  Q.  B. 
173;  14  L.  T.  57)  explained. 

Moon  v.  Camberwell  Borough  Council,  (1904) 

[68  J.  P.  57;  89  L.  T.  595;  20  T.  L.  R.  43; 

2  L.  G.  R.  309— C.  A. 

41.  Implied  Term— Contract  with  Partners 
— Dissolution  of  Partnership — Liability  of 
Partners.]— The  plaintiffs  entered  into  a 
contract  with  the  defendants,  who  carried 
on  business  in  partnership,  whereby  the 
latter  v^ere  tippointed  sole  buying  agents  for 
the  plaintiffs  for  a  certain  district  in  Eng- 
land, the  intention  being  that  the  whole 
district  should  be  represented  by  the  defen- 
dants for  a  period  of  five  years  The  plain- 
tiffs agreed  that  the  defendants  should  re- 
tain the  agency  so  long  as  they  met  their 
engagements  and  kept  strictly  to  the  terms 
of  the  engagement  for  a  period  of  five  years, 
and  in  consideration  the  defendants  agreed 
to  act  as  buying  agents  for  the  district  on 
the  terms  stated  in  the  agreement,  and  to 
accept  delivery  and  pay  for  a  minimum 
quantity  of  the  plaintiffs'  products  during 
each  year  of  the  term.  The  defendants  had 
the  option  of  renewing  the  agreement  at  its 
termination.  During  the  five  years  the  de- 
fendants dissolved  partnership,  and  the 
plaintiffs  sued  for  damages  for  breaches  of 
the  contract  committed  after  the  dissolution. 


Held — that  there  was  no  implied  term  in 
the  contract  that  the  defendants  would  not 
dissolve  partnership  during  the  term,  and 
thus  disable  themselves  from  carrying  out 
the  contract,  and  that  therefore  the  defen- 
dants were  not  liable. 

Ogdens,  Ld.  v.  Nelson  ([1904]  2  K.  B.  410; 
73  L.  J.  K.  B.  865;  53  W.  R.  71;  90  L.  T.  656; 
20  T.  L.  R.  466— C.  A.,  No.  8,  supra)  dis- 
tinguished. 

Bovine,  Ld.  v.  Dent  and  Wilkinson,  (1905)  21 
[T.  L.  R.  82— Kennedy,  J. 

42.  Implied  Term— Coronation  Naval  Bc- 
view — Contract  to  Supply  Uefreshments  for 
Steamer — In  the  Event  of  the  Cancellation 
of  the  Review  before  any  Expense  is  In- 
curred by  the  Caterer,  there  shall  be  no 
Liability  on  the  Defendant's  Part — Cheque 
Given  in  Part  Payment — Cancellation  of 
Review — No  Refreshmjnts  Supplied.] — In 
March,  1902,  a  contract  was  entered  into  be- 
tween the  plaintiff  and  the  defendants, 
whereby  the  plaintiff  agreed  to  do  the  cater- 
ing on  a  steamer  hired  by  the  defendants 
for  the  Royal  Naval  Review  which  was  pro- 
posed to  be  held  on  June  28th,  1902,  upon 
the  occasion  of  the  coronation  of  the  King. 
As  part  of  the  arrangement  as  to  the 
catering,  the  sum  of  .£300  was  to  be  paid  to 
the  plaintiff  on  account  of  the  refreshments 
on  the  Monday  previous  to  the  review  day. 
The  defendants,  in  a  letter  confirming  the 
arrangements,  stated  in  a  postscript  that  "  it 
is,  of  course,  understood  that,  in  the  event 
of  the  cancellation  of  the  review  before  any 
expense  is  incurred  by  the  caterer,  there 
shall  be  no  liability  on  our  side."  On  Mon- 
day, June  23rd,  being  the  Monday  before  the 
review  day,  the  defendants  sent  the  plaintiff 
a  cheque  for  .£300,  with  a  covering  letter 
stating  that  it  was  sent  in  accordance  with 
the  agreement  made  with  the  plaintiff  in 
March.  The  plaintiff  received  the  cheque 
and  retained  it  until  July  15th.  At  the  time 
of  its  receipt  the  plaintifi  had  incurred  some 
small  expense  for  extra  knives,  forks,  etc., 
but  had  incurred  no  expenses  for  refresh- 
ments. On  June  24th  the  King's  illness  was 
made  known  to  the  public,  and  on  June  25th 
the  review  was  countermanded.  On  the 
same  day  (June  25th)  the  defendant  wrote 
to  the  plaintiff  abandoning  the  proposed 
trip,  and  suggesting  <hat  the  greater  part 
of  the  cheque  for  ^6300  should  be  returned 
to  them.  On  July  15th  the  defendants 
stopped  the  cheque,  which  had  not  been  pre- 
sented up  to  that  time,  and  informed  the 
plaintiff  that  they  had  done  so.  The  plain- 
tiff claimed  the  amount  of  the  cheque  and 
interest. 

Held— that  the  plaintiff  was  not  entitled  to 
recover,  as  in  the  events  which  had  hap- 
pened there  was  no  liability  on  the  defen- 
dants beyond  the  small  amount  for  actual 
expenses  incurred,  which  the  defendants 
had  alwavs  been  willing  to  pay. 

Decision  of  the  C.  A.  ([1904]'  1  K.  B.  565; 
73  L.  J.  K.  B.  406;  52  W.  R.  499;  90  L.  T.  497; 
20  T.  L.  R.  286),  affirmed. 
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Elliott    r.    Crutchley,    [1906]    A.    C.    7 

[L.  J.  K.  B.  147;  54  W.  E.  349;  94  L.  T.  5; 

22  T.  L.  R.  83-H.  L.  (E.) 


I  neers     and     shipbuilders,    Clydebank,    Scot- 
5  ;  land,  in  their  own  name  and  representation. 


43.  Meaning  of  the  Words  "Fatal  Acci- 
dent in  a  Mine."']— It  was  agreed  between 
the  appellants  and  their  workmen  that  in 
case  of  a  fatal  accident  in  the  mine  the  work- 
men might  in  certain  cases  leave  the  mine. 
A  boy  was  injured  in  the  mine,  and  when 
extricated  from  beneath  the  truck  which 
had  run  over  him  gave  no  signs  of  life.  He 
was,  however,  still,  in  fact,  living,  but  died 
two  hours  after  his  removal  to  the  hospital. 

Held— that  this  was  a  fatal  accident  within 
the  words  of  the  agreement. 
Denaby  and   Cadeby    Main    Collieries   Co.   v. 

[Fenton,    (1898)   14  T.   L.   E.   268— Div.   Ct. 

44.  Mode  of  Payment— Automatic  Gas 
Meter— Theft  of  Money  from— Liability  for 
Loss.]— Without  any  negligence  on  the  part 
of  a  householder,  money  placed  by  him  in 
an  automatic  "  slot "  meter  in  payment  for 
gas,  which  he  subsequently  consumed,  was 
stolen. 

Held— that  the  householder  had  adopted 
the  method  of  payment  contemplated  by  the 
contract,  and  could  not  be  called  upon  to 
pay  again. 

Edmundson  v.  Mayor  of  Longton,    (1903)    19 
[T.  L.  E.  15— Div.  Ct. 

45.  Obvious  Error— Policy  of  Insurance- 
Correction  by  Court.']— In  an  action  upon 
an  accident  policy  the  Court,  in  order  to 
give  effect  to  the  obvious  intention  of  the 
parties,  disregarded  the  word  "  not "  in  a 
proviso  that  the  right  to  recover  should  be 
forfeited  after  the  lapse  of  a  certain  time 
"  unless  "  a  settlement  had  been  agreed  on, 
or  the  claim  referred  to  arbitration  "  or 
legal  proceedings  have  not  been  taken "  to 
enforce  the  claim. 

Glen's  Trustees  v.  Lancashire  and  Yorkshire 
[Insurance  Co.,  (1906)  8  F.  915-Ct.  of  Sess. 

46.  Parties— Title  to  Sue— Contract  Made 
with  Minister  of  Marine— Continuity  of  Con- 
tractual Obligation — Omission  of  Words  "or 
His  Successors."] — There  is  nothing  in  the 
municipal  law  of  >Scotland  which  places  any 
obstacle  which  is  unknown  in  England  in 
the  way  of  the  enforcement  of  contracts, 
and  therefore  in  the  way  of  making  of  con- 
tracts, with  foreign  Governments. 

Contracts  with  respect  to  the  building  of 
certain  ships  dated  .Tune  4th  and  November 
24th,  1896,  weie  made  in  this  country 
"  between  the  Chief  of  the  Spanish  Eoyal 
Naval  Commission  "  and  "  the  commissary 
of  the  Commission  "—mentioning  their 
names—"  both  in  the  name  and  representa- 
tion of  His  Excellency  the  Spanish  Minister 
of  Marine  in  Madrid,  hereinafter  called  the 
Spanish  Government,  on  the  one  part,  and 
James  and  George  Thompson,  Limited,  engi- 


the  other  part."  The  Spanish  Minister 
of  Marine  for  the  time  being  brought  an 
action  for  breaches  of  the  contract. 

Held— that  it  was  exceedingly  plain  that 
one  of  the  contracting  parties  was  the 
"  Spanish  Minister  of  Marine,"  and  that  he 
had  a  right  to  bring  an  action  on  the  con- 
tract ;  that  though  the  words  "  or  his  suc- 
cessors "  were  not  used,  it  was  what  the 
contracting  parties  meant;  and  what  the 
parties  contemplated  was  the  continuity  of 
the  contractual  obligation;  and  that  the 
Spanish  Minister  for  the  time  being  was 
entitled  to  bring  the  actions,  though  he  was 
not  Minister  of  Marine  at  the  dates  of  the 
contracts. 

Decision   of   the    Second    Division   of    the 
Court  of  Session  ([1901]  4  F.  319)  reversed. 
YzQuiERDO   y    Castenada    l'.    Clydebank    Engi- 

[neering  and  Shipbuilding  Co.,  [1902]  A.  C. 

524;    71   L.   J.    P.    C.   94;   87   L.    T.   339;   18 
T.  L.  E.  773-H.  L.   (S.). 


47.  Personal  Contract — Agreement  to  Per- 
form at  Music-hall— Death  of  One  of  the 
Proprietors— Liability  of  Surviving  Part- 
ners.]—The  plaintiffs  entered  into  a  contract 

!  with  three  partners,  the  proprietors  of  a 
music-hall,  to  perform  at  the  music-hall  for 
two  separate  periods.  The  contract  con- 
tained a  clause  that  the  partners  should  not 
be  liable  if  an  "unforeseen  calamity"  pre- 
vented the  fulfilment  of  the  contract.  One 
of  the  partners  died,  and  the  plaintiffs  i\i\- 
filled  their  engagement  for  the  first  period. 
Before   the    second   period   arrived    the   hall 

;  was    sold    by    the    mortgagees    under    their 

;  power  of  sale. 

!  Held— that  the  surviving  partners  were 
liable  for  breach  of  the  contract,  the  con- 
tract being  of  a  kind  which  could  be  en- 
forced notwithstanding  the  death  of  one  of 
the  partners,  and  that  the  sale  of  the  hall 
by  the  mortgagees  was  not  an  "  unforeseen 
calamity "  contemplated  by  the  contract. 
Phillips  and  Others  v.  Alhambra  Palace  Co., 
[(1900)  83  L.  T.  4*1;  17  T.  L.  E.  431— 
Div.  Ct. 

48.  Personal  Contract  —  Music-hall  —  En- 
gagement of  Troupe— Death  of  One  Member 
of  Troupe— Right  to  Terminate  Contract.]— 
By  a  contract  between  the  proprietors  of  a 
music-hall  and  a  troupe  consisting  of  three 
brothers,  called  the  Harvey  Boys,  the  former 
engaged  the  latter  to  perform  for  a  week  at 

[  the    music-hall.      The    contract    was    signed 

j  "Harvey  Boys"  by  one  of  the  troupe.     The 

two  elder  brothers  shared  the  profits  of  the 

troupe,    and    paid    their    younger    brother    a 

salary.      One     of     the    elder    brothers    died 

j  before  the  time  for  the  performance  arrived, 

I  and    the    surviving    elder    brother     engaged 

another  i)erson   to  take   his  brother's  place, 

he    himself    taking    the    profits    and    paying 

salaries  to  the  two  others.     The  proprietors 

I  of  the  music-hall  cancelled  the  contract    on 
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Construction— Con<t»?6crf.  51.  Right    to    Advertise    on    Programmes 

„  ,,      in..  r  .1  1  Sold    in    a    Theatre.']— The    plaintifis,   who 

account  of  the  death  ot  one  of  the  members    J^^^  ^^^^^  J  ^^^^  p^.^^  ^^  ^^ales's 

of  the  troTipe^  In  an  action  by  the  three  theatre,  had  let  it  to  the  defendant  for  a 
members  of  the  troupe  to  recover  damages  L^^^  of  years,  and  the  defendant  had  re- 
for  breach  of  contract,  |  ^^^  ^^  ^j^^  plaintiffs  the    "  front    of  the  house  " 

Held— that  the  contract  was  a  personal  -  _that  is  to  say,  the  management  of  the 
one  made  with  the  three  original  persons  |  i-efreshment-rooms,  bars,  and  cloak-rooms, 
who  composed  the  troupe,  and  that  the  pre-  ;  ^.^le  supply  of  programmes,  and  the  right 
sent  members  were  not  entitled  to  sue  upon  j  ^^  ^^^j.^  ^^^  f^gg  ^^  respect  thereof.  The 
it.  i  plaintiff   was   to   have   the   sole   privilege   of 


Harvey  and  Otuers  v.  The  Tivoli,  Manches- 
[tee,  Ld.,   (1907)  23  T.  L.  E.  592-Div.  Ct. 

49.  Personal  Contract  —  Whether  Termi- 
nated by  Death  of  one  of  the  Contracting 
Parties.]— The    plaintiff    company    had    in- 


advertising  and  letting  spaces  for  adver- 
tisements "  upon  all  the  programmes  sold 
within  the  theatre,"  but  it  was  expressly 
provided  that  the  defendant  could  give 
seven  days  notice  to  the  plaintifi  of  his 
desire  to  discontinue  the  charging  of  fees 
vented  a  scheme  of  advertising  by  means  ot  \  f^^.    ^j^^    cloak-rooms    or    for    the    supply    of 


hotel    tariff    frame 


A    "  tariff   f ram 


programmes.  This  notice  the  defendant 
consisted  of  a  framed  printed  tariff  sur-  ,  ^^^.^^  .^^^  j^e  contended  that  as  the  plaintiff 
rounded  by  advertisements  of  various  j^^^j  thereupon  no  right  to  "  sell "  pro- 
tradesmen,  and  containing  a  list  of  hotels  j  grammes  at  the  theatre,  and  as  the  agree- 
recommended  by  the  management.  An !  j^^g^^  merely  contemplated  advertising  upon 
hotel-keeper  agreed  to  take  fifty  of  _  these  ;  ^^  solj "  programmes,  the  plaintiff  was  not 
tariff  frames,  and  to  hang  and  maintain  :  entitled  to  continue  advertising  thereon, 
them  in  various  parts  of  his  hotel  for  a  !  The  plaintiff,  on  the  other  hand,  contended 
period  of  five  years  in  consideration  of  the  tj^at  the  defendajit  had  interfered  with  him 
company  inserting  a  notice  of  his  hotel  ml  j^  the  distribution  of  programmes  on  which 
2,000  of  their  tariff  frames  to  be  exhi-  |  advertisements  had  been  printed,  and 
bited  in  other  hotels.  The  fifty  tariff  [  pj^imed  an  injunction  to  restrain  him  from 
frames  were  delivered  and  were  duly  ex-  ;  interfei-ing  with  him  in  the  distribution  of 
hibited.     Before   the   expiration   of   the   five    programmes    containing    advertisements    in 

the    theatre. 

Held— that  for  the  purposes  of  this 
motion  the  defendant  was  not  entitled 
to  insist  that  the  programmes  supplied  by 
the  plaintiff  should  not  contain  advertise- 
ments. 

Bruce  v.  Lowenfeld,  (1898)  14  T.  L.  R.  169— 
[Stirling,  J. 


years  the  hotel-keeper  died. 

Held— that  this  contract  was  personal  in 
its   terms,   and   was   not   meant   to    be   con- 
tinued after  Brabey's  death. 
Hotel     and     General     Advertising     Co.     v. 

rWiCKENDEN    &   Stene,    (1898)    14   T.    L.    R. 
480— Bigham,   J. 

50.  Personal  Services  —  Jockey  —  Tempo- 
rary Incapacity  from  Accident— "  Failure 
to  Procure  Licence."]— The  plaintiff  agreed 
to  give  the  defendant  the  first  call  upon 
his  services  as  a  jockey  during  the  flat 
racing  seasons  of  1900,  1901,  and  1902,  in 
consideration  of  a  retaining  fee  of  ^2,000 
a  year.  The  defendant  could  terminate  the 
agreement  by  paying  a  penalty  of  ^£1,000 ' 
and  the  retaining  fee  for  the  current  year,  i  benefit  of  all  securities  for  such  debts."  On 
and  the  agreement  was  to  come  to  an  end  j  the  1st  Jan.,  1888,  H.  held  bills  and  cheques 
if   the   plaintiff   should   "fail   to   procure    a    which  had  been  given  to  him  by  debtors  to 


52.  Sale  of  a  Business— Assignmejit  of  Debts 
due  and  securities  for  the  same— Cheque  not 
cashed  till  after  sale— Conditional  Payment.] 
— H.  sold  to  H.  &  Co.  his  business  as  it 
existed  on  the  31st  Dec,  1887,  and  "  all  book 
and  other  debts  due  to  the  vendor  in  con- 
nection with  the  said  business,  and  the  full 


licence." 

The  season  for  1901  began  on  March  17th, 
at    which    date    the    plaintiff    was    incapaci- 


the  business  before  that  date.  H.  subse- 
quently received  the  proceeds  of  the  bills  and 
cheques. 


tated  by  an  accident;  he  had  previously  |  HELD-that  debts  which  had  been  paid  con- 
applied  for  his  licence,  and  had  been  told  aitionallv  or  unconditionally  at  the  date  of 
by  the  stewards  to  apply  again  when  he  was  i  ^j^g  taking  over  of  the  business  by  the  com- 
able  to  ride.  He  applied  again  on  April  14th,  j  p^^^y  jid  not  pass  to  the  company  under  the 
received  his  licence  before  he  was  fit  to  terms  of  the  a<?reement ;  that  the  debts  in 
ride,  and,  m  fact,  rode  a  race  on  May  14th.  respect  of  which  the  bills  and  cheques  had 
HELD-that  the  letters  written  by  the  been  given  were  conditionally  paid  at  the 
defendant  did  not  amount  to  a  termina-  date  of  the  taking  over  of  the  business,  and 
tion  of  the  contract,  and  that  the  ^61,000  that  the  condition  having  been  fulfilled  by 
was  not  payable;  bat  that  the  plaintiff  had:  the  bills  being  honoured  and  the  cheques 
not  "failed  to  procure  a  licence,"  and  that  i  met,  the  debts  must  be  taken  to  have  been 
he  was  entitled  to  the  ii2,000  retaining  fee  j  paid  as  from  the  date  the  bills  and  cheques 
for    1902.  were  given. 


JjOates    v.    Maple,     (1903) 


L.     T.     288—        Held  also— that  the  bills  and  cheques  were 
[Wright,  J.  \  not  "securities"  for  debts  in  the  sanse  in 
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which  the  word  was  used  in  the  agreement, 
in  which  the  term  "securities"  meant  those 
held  for  debts  which  had  not  been  paid 
either  conditionally  or  unconditionally  at 
the  date  of  the  taking  over  of  the  business. 
Hadley  (Felix)  &  Co.,  I.d.  v.  Hadley  [1898],  2 
[Ch.  680  J  67  L.  J.  Ch.  694;  79  L.  T.  299;  47 
W.  E.  238-Byrne,  J. 

53.  Share  to  be  paid  to  retiring  Partner  in 
Bills  at  Six,  Tioclve  and  Eighteen  Months 
each  for  One-third— Exclusion  of  Interest.^— 
A  contract  of  partnership  provided  that  on 
the  retiring  of  a  partner  his  share  should 
be  paid  to  him  in  bills  at  six,  twelve  and 
eighteen  months  respectively,  each  for  one- 
third  of  the  interest  in  the  business. 

Held— that  the  terms  of  the  agreement  ex- 
cluded a  claim  for  interest  on  the  instalments 
between  the  date  of  dissolution  and  payment. 
M'Arthur  v.  Scott,  1899  (O.  H.),  6  S.  L.  T. 


54.  Theatrical  Contract  — Engagement  of 
Actor— Option  to  Retain  Services  for  Another 
Year— Uncertainty.']— The  defendants  agreed 
to  engage  the  plaintiff,  who  was  an  actor,  for 
tlie  principal  part  in  pantomime  at  a  salary 
of  ^eiSO  per  week  for  the  first  year,  ^6140  a 
week  for  the  second  year,  and  ,£150  a  week 
for  the  third  year,  with  the  option,  in  con- 
sideration of  the  engagement,  of  retaining 
the  plaintiff's  services  on  the  same  terms  and 
conditions  as  set  forth  in  the  agreement  for 
the  forthcoming  pantomime  season. 

Held— that  the  contract  meant  that  if  the 
option  was  exercised,  the  weekly  salary  pay- 
able Avould  be  tliat  which  was  payable  for 
the  third  year,  and  that  the  contract  was 
not  void  for  uncertainty. 
Wade  v.  Egbert  Arthur  Theatres  Co.,  Ld., 
[(1907)  24  T.  L.  E.  77— Parker,  J. 

55.  Theatrical  Contract— Meaning  of  "  Re- 
engagement"— Question  for  Jury.]— It  would 
seem  that  it  is  a  question  for  the  jury 
whether  certain  engagements  are  fresh  en- 
gagements or  "  re-engagements  "  within  the 
meaning  of  theatrical  agents'  contracts. 

Decision  of  Darling,  J.,  (1897),  14  T.  L.  E. 
39,  varied. 
EoBEY  V.  Arnold,  (1898)  14  T.  L.  E.  220— C.  A. 

56.  Theatrical  Contract  —  Music  Hall 
Artiste— Agreement  not  to  "perform"  else- 
where.']—By  the  plaintiff's  contract  of  en- 
gagement with  the  defendants  she  undertook 
not  to  perform  elsewhere  during  the  engage- 
ment. 

Held— that  this  stipulation  applied  only  to 
the  days  for  which  she  was  engaged  by  the 
contract,  viz.,  week-days,  and  did  not  apply 
to  Sundays. 

Decision  of  Hawkins,  J.,  affirmed. 
Kelly  v.  London  Pavilion,  Ld.;  Same  v.  The 

[Oxford,   Ld.;    Same   u.    New   Tivoli,    Ld., 
(1898)  14  T.  L.  E.  234-C.  A, 


57.  Underwriting  Agreement  —  Absolute 
or  Conditional.]  —  One  Bonner,  at  the 
request  of  one  Edwin  Oakden,  signed  an 
underwriting  letter,  by  which  he  undertook 
to  subscribe  for  200  preference  shares  in  the 
Crown  Lease  Proprietary  Company,  Ld., 
which  had  been  promoted  by  Oakden  for  the 
purpose  of  acquiring  a  lease  of  a  site  of  land, 
and  to  pay  for  the  same  on  the  conditions 
named  in  a  prospectus  to  be  issued  to  the 
public.  He  further  agreed  to  sign  and  lodge 
with  the  company  the  necessary  application 
for  shares  and  to  pay  the  deposits  as  pro- 
vided by  the  terms  of  the  prospectus,  and 
if  he  omitted  to  do  this,  his  underwriting 
agreement  was  to  be  sufficient  authority  to 
Mr.  Oakden  to  apply  for  the  shares  on  his 
behalf.     This  Oakden  subsequently  did,  and 

,  189  preference  shares  were  allotted  to  Bonner. 
Prior,  however,  to  Oakden's  application,  it 
became  evident  that  the  company  could  not 
prosper,  and  the  contract  which  had  been 
entered  into  for  the  purchase  of  the  land 
was  rescinded.  Bonner  noAv  asked,  the  com- 
pany having  gone  into  liquidation,  to  have 
his  name  removed  from  the  list  of  contribu- 
tories,  on  the  ground  that  Oakden,  as  his 
agent,  had  been  authorized  by  him  to  buy 
shares  in  a  company  formed  for  a  particular 
purpose,  and,  that  purpose  having  been  re- 
linquished, his  authority  had  come  to  an 
end. 

Held— that  his  application  must  fail. 
Ee  Crown  Lease  Proprietary  Co.,  Ld.,  (1898) 
[14  T.  L.  E.  47-C.  A. 

58.  Varying— Independent  Agreement.]— 
A  written  contract  cannot  be  varied  or  modi- 
fied by  word  of  mouth,  but  proof  may  be 
given  of  a  perfectly  independent  parol  con- 
tract, not  abrogating  or  in  any  way  incon- 
sistent with  the  original  written  contract. 

Decision  of  C.  A.  reversed. 

Mercantile   Agency   Co.   v.   Flitwich    Chaly- 
[beate  Co.,  (1898)  14  T.  L.  E.  90— H.  L.  (E.). 


V.  FORMATION. 

59.  Acceptance  —  Offer —  "  Quotation"  — 
Whether  Concluded  Con/ cacf.]— Plaintiffs 
wrote  to  defendants  :  "  Please  give  us  your 
lowest  quotation  for  3,000  yards  of  canvas, 
32.^  in.  wide,  to  the  enclosed  sample  or  near, 
and  your  shortest  time  for  delivery."  De- 
fendants replied :  "  We  enclose  sample 
nearest  we  have  to  match  yours.  Lowest 
price,  32^  in.  wide,  is  4|d.  per  yard.  Deli- 
very of  3,000  yards  in  five  to  six  weeks." 
Plaintiffs  replied:  "  I'lease  get  made  for  us 
3,000  yards  canvas,  32.^  in.  wide,  as  per  your 
quotation,  at  4|d.  per  yard.  Deliver  same 
as  quickly  as  possililc.  Also  jileaso  quote" 
for  other  goods.  The  plaintiffs  concluded  by 
giving  references  as  to  their  financial  posi- 
tion. 

Held— that  the  defendants'  letter  was  a 
"  quotation "  and  not  an  offer ;  and  that, 
upon  the  letters,  there  was  no  completed 
contract. 
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BoYERS  &  Co.  V.  Duke,  [1905]  2  Ir.  R.  617— 
[K.  B.  D. 

60.  Acceptance  by  Post  —  Option— Exercise 
of  by  Post.^ — The  exercise  of  an  option  to 
purchase  patent  rights  is  within  the  rule 
laid  down  in  Henthorn  v.  Fraser  [1892]  2  Ch. 
27;  61  L.  J.  Ch.  373;  40  W.  E.  433;  66  L.  T. 
439— C.  A.,  and  will  be  deemed  exercised  at 
the  time  of  posting  an  acceptance  if  the  cir- 
cumstances show  that  the  parties  contem- 
plated the  post  office  being  used  as  a  means 
of  communication  in  matters  connected  with 
the  contract. 

Bruner  v.  Moore,  [1904]  1  Ch.  305;  52  W.  E. 
[295;  89  L.  T.  738;  20  T.  L.  E.  125— 

Farwell,  J. 

61.  Offer  and  Acceptance — Fire  Insurance 
-Binding  Contract.]— The  plaintiffs  made  a 
proposal  to  the  defendant  company  to  effect 
with  it  an  insurance  which  had  previously 
been  effected  with  another  company.  The 
defendants  intimated  to  the  plaintiffs  their 
acceptance  of  the  proposal,  and  stated  that 
the  policy  would  be  forwarded  "  as  early  as 
possible."  The  plaintiffs'  premises  were 
burned  down  prior  to  the  receipt  of  the 
policy  and  the  plaintiffs  wrote  the  defendants 
that  it  was  needless  to  draw  one.  Before 
the  receipt  of  this  letter  by  the  defendants, 
they  had  executed  and  forwarded  to  the 
plaintiffs  a  policy  dated  prior  to  the  burning 
of  the  premises. 

Held— that  there  was  a  binding  contract, 
which  could  not  be  affected  by  any  subse- 
quent letter. 

Adie  &  Sons  v.  Insurance  Corp.,  Ld.,   (1898) 
[14  T.  L.  E.  544-Bigham,  -J. 

62.  Offer  and  Acceptance— Mere  Quotation 
or  Firm  Offer.']—A  Leith  merchant  wrote  to 
a  firm  of  oil  millers :  "  I  am  offering  to-day 
Plate  linseed  for  Jan. -Feb.  shipment  to 
Leith,  and  have  pleasure  in  quoting  you 
100  tons  at  41s.  3d.,  usual  Plate  terms.  I 
shall  be  glad  to  hear  if  you  are  buyers,  and 
await  your  esteemed  reply."  The  millers 
wired  :  "  Accept  100  Jan.-Feb.  Plate,  41s.  3d. 
Leith,  per  steamer  Leith,"  and  confirmed 
the  wire  by  a  letter  in  Avhich  they  said : 
"  Thus  buying  from  you  100  tons  Plate  lin- 
seed Jan.-Feb.  steamer  shipment,  usual 
contract." 

Held— that  the  first  letter  was  a  firm  offer 
to  sell  and  was  duly  accepted  by  the  wire, 
though  the  latter  did  not  expressly  refer  to 
the  "  usual  Plate  terms  "  mentioned  in  the 
offer. 

Harvey  v.  Facey  ([1893]  A.  C.  552;  62 
L.  J.  P.  C.  127;  69  L.  T.  504;  42  W.  E.  129- 
P.  C.)  distinguished. 

Philp   &   Co.    V.    Knoblauch,    [1907]    S.    994— 
[Ct.  of  Sess. 

63.  Offer  and  Acceptance—Sale  by  Tender 
—"  Highest  Net  Money  Tender  "—fender  by 


Reference  to  Another  Tender.]- The  liquida- 
tor of  the  defendant  company  asked  for 
sealed  tenders  for  the  purchase  of  certain 
property  of  the  company,  and  wrote  to  the 
two  parties  who  were  desirous  of  purchasing, 
saying  that  he  would  at  once  accept  "  the 
highest  net  money  tender  "  he  received. 

B.  tendered  ,£31,000  for  the  property,  and 
the  plaintiff  company  tendered  "  such  a  sum 
as  will  exceed  by  =£200  the  amount  to-day 
offered  by  the  other  proposing  purchaser." 

Held— that   the   plaintiffs'   tender   did   not 

answer  the  description  of  "the  highest  net 

money  tender." 
Decision    of     North,    J.    (78    L.    T.    8;    14 

T.  L.  E.  176),  affirmed. 

South  Hetton  Coal  Co.,  Ld.  r.  Has  well, 
[Shotton  and  Easington  Coal  and  Coke  Co., 
Ld.,  [1898]  1  Ch.  465;  67  L.  J.  Ch.  238;  78 
L.  T.  366;  14  T.  L.  E.  277;  46  W.  E.  355- 

C.   A. 

64.  Offer  and  Acceptance — Offer  of  Reward 
— Alternative  Offer  —  Acceptance  —  Perform- 
ance of  Conditions — Question  for  Jury.} — M., 
a  public  entertainer,  in  introducing  a  box- 
trick,  was  in  the  habit  of  offering  a  reward 
of  <£500  to  anyone  who  could  discover  the 
secret  of  his  box-trick,  or  produce  a  correct 
imitation  of  it.  S.  and  E.  made  a  box  in 
size  and  appearance  exactly  like  M.'s  box. 
Many  witnesses,  strangers  to  S.  and  E.,  had 
seen  the  rival  box-tricks,  and  they  declared 
that  there  was  apparently  no  difference 
whatever  between  them  and  that  they  were 
exactly  alike.  The  jury  on  the  new  trial 
found  for  the  plaintiffs,  S.  and  E.,  who 
claimed  to  have  won  the  .£500  reward  offered, 
and  judgment  was  given  accordingly.  The 
Court  of  Appeal  unanimously  refused  an 
application  asking  that  judgment  should  be 
entered  for  M.,  the  defendant,  or  a  new  trial 
directed. 

Held — that  as  there  had  been  no  misdirec- 

j  tion,    and    each    party    had    put    his    view 

clearly    and    forcibly     and    the    jury    had 

chosen  between  them,  there  was  no  ground 

for  disturbing  the  verdict. 

Decision  of  Court  of  Appeal   (15  T.  L.  E. 

I  79)  affirmed. 

't  Maskelyne  v.  Stollery  and  Another,  (1900)  16 
[T.  L.  E.  97-H.  L.  (E.) 

65.  Mutuality  —  Uncertainty — Promissory 
Expressions  Reserving  an  Option  as  to  the 
Performance  —  Salary  to  be  Mutually 
Arranged  Between  the  Parties — No  Existing 
Contract  until  Salary  Ascertained.'] — The  de- 
fendant wrote  a  letter  to  the  plaintiff  say- 
ing, "  I  hereby  agree  to  engage  you  for  the 
principal  lady's  part,  'Victoria  Chaffers,'  in 
my  play  'H.M.S.  Irresponsible,'  for  a  subur- 
ban tour  at  the  salary  we  have  agreed  to. 
In  the  event  of  the  piece  coming  to  town 
under  any  West  End  management  I  agree 
to  engage  you  to  play  the  part  of  '  Victoria 
Chaffers '  as  played  by  you  on  tour  at  a 
West  End  salary,  to  be  mutually  arranged 
between  us," 


689 


CONTRACT. 


690 


Formation — Continued. 

Held— that  there  was  no  existing  contract 
as  to  the  West  End  until  the  amount  of 
salary  had  been  ascertained;  that  the 
arrangemsat  could  not  be  construed  other- 
wise than  as  an  arrangement  under  which 
the  two  parties  were  to  have  a  discretion, 
the  one  as  to  the  salary  which  he  would  pay, 
the  other  as  to  the  salary  which  she  would 
accept,  and  until  they  had  mutually  agreed 
on  that  point  there  was  no  contract  on  which 
an  action  could  be  brought. 
LoFTus  V.  Egberts,   (1902)  18  T.  L.  E.  532— 

[C.  A. 

66.  Promise  to  "Favourably  Consider"— 
Effect  of.]— By  letter  the  appellants  pro- 
mised that  if  they  were  satisfied  with  the 
respondent  as  a  customer  they  would 
"  favourably  consider  "  &n  application  from 
him,  at  the  expiration  of  the  term,  for  a 
renewal  of  a  sale  to  him  of  an  ammoniacal 
liquor,  produced  by  them  in  their  manufac- 
ture of  gas. 

Held— that  there  was  not  in  the  promise 
made  in  the  letter  that  the  appellants  would 
"  favourably  consider "  an  application  to 
renew  anything  binding  the  appellants,  and 
that  such  an  undertaking  fell  short  of  a 
contract. 

Montreal  Gas  Co.  v.  Vasey,  [1900]  A.  C.  595 ; 
[69  L.  J.  P.  C.  134;  83  L.  T.  233— P.  C. 

66a.  Tender— Acceptance  under  Seal  — Ac- 
ceptance Cancelled  before  Execution  of  Con- 
tract.]—In  March,  1901,  the  defendant  coun- 
cil advertised  for  tenders  for  the  carrying 
out  of  certain  sewerage  works.  One  of  the 
conditions  was  that  the  person  tendering 
should  undertake  to  execute  a  contract  for 
the  due  performance  of  the  works  and  enter 
into  a  bond  with  two  responsible  sureties  for 
the  due  and  satisfactory  completion  of  the 
works.  The  plaintiff  tendered  for  the  work, 
and  on  May  10th,  1901,  the  council  resolved 
that  the  plaintiff's  tender  should  be  accepted, 
and  they  instructed  their  clerk  to  write  to 
the  plaintiff  to  that  effect,  and  to  affix  the 
seal  of  the  council  to  the  latter.  Such  letter 
was  duly  sent. 

Held— that   the   acceptance   of  the   tender 
did    not    conclude    a    contract   between   the 
parties. 
BozsoN  V.  Altrincham  Urban  District  Cocn- 

[ciL,  (1903)  67  J.  P.  397;  1  L.  G.  E.  639- 

C.A. 

67.  Validity — Agreement  with  Syndicate- 
Not  Signed  by  all  Members.']— An  agreement 
intended  and  purporting  to  be  entered  into 
with  a  syndicate,  but  which  was  in  fact  only 
executed  by  seven  of  its  eight  members,  is 
not  binding. 

Cooper  and  Others  v.  The  United  Contract 

[CoRPOR\TioN,  Ld.    and  Danzeger,   (1898)  14 

T.  L.  E.  29— Bigham,  J. 

68.  Voluntary     Trust— Intended     Transfer 


of  Property  —  Representations  Influencing 
Conduct.]— N.,  a  promoter  of,  and  vendor 
to,  an  unsuccessful  mining  company, 
publicly  and  in  good  faith  promised  to  create 
a  trust  under  which  the  company  and  its 
shareholders  would  have  benefited,  but  died 
before  the  trust  was  erected. 

Held— that  a  person  who  heard  of  the 
contemplated  trust  could  not,  in  virtue  of 
the  fact  that  he  bought  or  held  shares  of  the 
company  in  confidence  of  N.'s  promise  being 
carried  out,  establish  a  case  of  contract  as 
against  N.,  and,  in  the  absence  of  any  fraud 
or  special  representation,  neither  N.  nor 
his  executors  would  be  estopped  from  deny- 
ing liability,  notwithstanding  that  N.  him- 
self might  have  benefited  by  the  promise 
having  been  made. 

Coleman    v.    North,    (1898)    47    W.    E.    57— 
[Eomer,  J. 


VI.  ILLEGALITY. 


And    nee    Bastardy, 
Slander,  6. 


Li  BET 


69.  Immoral  Consideration— Past  Cohabi- 
tation—Contemplation of  Future  Cohabita- 
tion—Validity.]— A.  testator,  who  had  for 
two  years  cohabited  with  a  lady,  executed 
a  deed  whereby  he  covenanted  to  pay  her 
an  annuity  during  her  life,  subject  to  a 
proviso  that,  if  he  should  cease  to  be  on 
terms  of  intimacy  with  her  and  after  such 
cesser  she  should  molest  or  annoy  him  by 
any  act  or  proceeding  whatever,  the  annuity 
should  be  forfeited  and  cease  to  be  payable. 
Cohabitation  continued  until  his  death  two 
years  later. 

Held— that  the  deed  was  valid  as  given 
in  consideration  of  past  cohabitation,  the 
contemplation  of  future  cohabitation  not 
being  sufficient  to  invalidate  it. 
In  re  Isaacson;  Sanders  v.  Smiles,  (1905)  21 
[T.  L.  E.  89-Kekewich,  J. 

70.  Marriage  Brokage— Contract  to  Pro- 
curz  Introductions  to  Several  Persons— Pay- 
ment of  Money  to  be  Repaid  if  no  Engage- 
ment or  Marriage— Right  to  Recover  Money 
before  Happening  of  Event— Stakeholder- 
Part  Performance.]— A  marriage  brokage 
contract  is  not  limited  to  a  contract  to 
procure  for  another  for  reward  a  particular 
person  as  husband  or  wife,  but  includes  a 
contract  generally  to  procure  a  husband  or 
wife  by  means  of  introductions  to  others. 

Such  a  contract  is  illegal,  and  money  paid 
under  it  can  be  recovered  by  the  payer 
before  complete  execution  of  the  contract, 
although  the  other  party  has  incurred  ex- 
pense in  bringing  about  introductions. 

A  lady  agreed  to  pay  to  the  proprietor  of 
a  matrimonial  newspaper,  in  which  matri- 
monial advertisements  appeared,  i;250  if  a 
marriage  resulted  through  his  exertions, 
and  she  paid  him  a  furtiier  sum  of  £52  in 
order  that  he  should  introduce  her  to  dif- 
ferent persons  with  a  view  to  matrimony, 
£47   of   which   sum   was   to   be   returned   in 
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nine  months  if  no  engagement  or  marriage 
took  place  within  that  period.  After  the 
defendant  had  given  her  certain  introduc- 
tions, but  before  any  engagement  or 
marriage  took  place,  the  lady,  before  the 
expiration  of  the  nine  months,  sued  to  re- 
cover the  <£52  so  paid  upon  the  ground  that 
the  contract  was  a  marriage  brokage  con- 
tract, and  was,  therefore,  illegal,  and  that 
she  was  entitled  to  recover  the  money  paid 
under   it. 

Held — that  the  contract  was  a  marriage 
brokage  contract,  and  that  the  plaintiff  was 
entitled  to  recover. 

Decision    of   the   Divisional   Court    ([1905] 
1  K.  B.  24;  74  L.  J.  K.  B.  25;  92  L.  T.  85; 
21  T.  L.  R.  65)  leversed. 
Hermann   v.    Charlesworth,    [1905]    2   K.    B. 

[123;    74   L.    J.    K.    B.    620;    54   W.   R.   22; 
93  L.  T.  284;  21  T.  L.  R.  368— C.  A. 

71.  Public  Policy— Bail  in  Criminal  Case 
—Indemnity  to  Surety— Deposit  of  Shares.^ 
—An  indemnity  given  to  his  bail,  whether 
by  the  prisoner  or  by  some  third  person, 
is  illegal,  as  being  contrary  to  public  policy. 
Consolidated  Exploration  and  Finance  Co.  v. 

[MusGRAVE,    [1900]   1   Ch.   37;   69  L.   J.   Ch. 

11;   64  J.   P.   89;   48  W.   R.   298;   81   L.   T. 

747;  16  T.  L.  E.  13— North,  J. 

72.  Puhlic  Policy— Clerk  of  Irish  Petty 
Sessions— Assignment  of  Salary  by.]— A 
Petty  Sessions  clerk  in  Ireland  covenanted 
to  assign  his  official  salary  to  the  plaintiff 
to  secuj-e  an  annuity.  The  plaintiff,  having 
recovered  judgment  for  arrears  of  the 
annuity,  obtained  an  order  for  the  appoint- 
ment of  a  receiver  by  way  of  equitable  exe- 
cution over  the  future  salary  of  the  Petty 
Sessions  clerk. 

Held— that  the  order  should  be  dis- 
charged. 

Per  Kenny,  J.— A  clerk  of  Petty  Sessions 
is  a  public  and  judicial  officer,  and  the 
assignment  of  his  salary  would  be  contrary 
to  public  policy  and  unenforceable.  lb. 
M'Creery  v.  Bennett,  [1904]  2  Ir.  R.  69— 
[K.  B.  D. 

73.  Public  Policy  —  Contract  Tending  to 
Affect  Administration  of  Justice— Made  on 
Behalf  of  Infant— Costs  of  Probate  Action- 
Agreement  to  Pay  Costs  out  of  Estate— Re- 
fusal of  Judge  to  Sanction— Infant  Benefi- 
ciary—Liability upon  Ag7-ccment.'\  —  During 
the  course  of  proceedings  in  the  Probate 
Division  to  establish  the  validity  of  one  or 
other  of  two  wills,  an  agreement  was  made 
between  the  plaintiff,  who  claimed  under  the 
later  will  as  residuary  legatee,  and  the  de- 
fendant, who  claimed  under  the  earlier  will 
as  executor  and  trustee  for  an  infant  bene- 
ficiary, whose  guardian  was  a  party  to  the 
agreement,  providing  that  whichever  will 
was  upheld  the  costs,  as  between  solicitor  and 
client,  of  the  plaintiff  and  the  defendant  and 


the  infant  should  be  paid  out  of  the  estate 
of  the  deceased,  whether  the  Court  so  ordered 
or  not.  The  Court  pronounced  in  favour  of 
the  earlier  will,  but  on  behalf  of  the  infant 
beneficiary  refused  to  sanction  the  agreement 
to  pay  costs  out  of  the  estate. 

In  an  action  by  the  plaintiff  upon  the 
agreement  to  recover  his  costs  in  the  pro- 
ceedings. 

Held— that  the  agreement  was  not  void  as 
tending  to  affect  the  administration  of  jus- 
tice; that  if  the  parties  had  been  sui  juris 
they  could  have  entered  into  such  an  agree- 
ment, which  would  have  been  valid,  and 
that  the  fact  that  the  defendant  could  not 
perform  his  contract  to  pay  the  plaintiff's 
costs  out  of  the  estate  owing  to  the  bene- 
ficiary thereto  being  an  infant,  and  therefore 
not  bound  by  the  contract,  did  not  absolve 
the  defendant  from  his  obligation  under  the 
agreement,  and  that  the  defendant  was  there- 
fore liable  for  the  plaintiff's  costs. 
Prince  v.  Haworth,   ri905]  2  K.  B.  768;     92 

[L.  T.  773;  21  T.  L.'  R.  402;  75  L.  J.  K.  B. 
92;  54  W.  R.  249— Lawrance,  J. 

74.  Public  Policy— Licence  for  Beerhouse — 
Brewers'  support  in  obtaining— Tied  house- 
Payment  of  Costs— Champerty.']— A  contract 
between  the  tenant  of  a  beerhouse  and  a 
firm  of  brewers — one  of  whom  was  a  magis- 
trate—that, in  consideration  of  their  paying 
all  the  costs  of  his  application  to  the  licen- 
sing magistrates  for  a  licence  (which  in- 
volved that  the  brewers  should  give  the  sup- 
port of  their  name  and  business  reputation 
to  such  application),  he  would  tie  the  beer 
trade  of  the  premises  when  licensed  to  them 
and  their  successors  in  business,  for  a  speci- 
fied term  of  years,  Avas  held  not  to  be  equiva- 
lent to  the  purchase  of  a  recommendation, 
and  therefore  not  illegal  and  void  as  being 
contrary  to  public  policy,  nor  as  savouring 
of  champerty. 

Decision  of  Romer,  J.,  affirmed. 
Savill  Brothers,  Ld.  v.  Langman,  79  L.  T.  44; 
[14  T.  L.  R.  504-C.  A. 

75.  Public  Policy— Promise  to  Marry  after 
Obtaining  Divorce  —  Cohabitation  Pending 
Divorce  Suit— Divorce  Obtained  by  Conceal- 
ment thereof— Action  for  Breach  of  Contract 
—Not  Maintainable.']  —  A  married  woman 
commenced  divorce  proceedings  against  her 
husband.  Pending  the  hearing  she  cohabited 
with  W.,  relying  (as  she  alleged)  upon  his 
promise  to  marry  her  if  she  obtained  a 
decree. 

Upon  the  hearing  she  concealed  her  mis- 
conduct with  W.,  and  obtained  a  decree  nisi, 
which  was  subsequently  made  absolute. 

She  now  sued  W.  for  breach  of  his  alleged 
promise  to  marry  her. 

Held— that,  even  assuming  the  promise  to 
have  been  made,  as  a  divorce  was  necessary 
for  performance  of  the  contract  and  was  only 
obtained  by  deciving  the  Court,  the  action 
was  founded  upon  deceit  and  immorality, 
and  it  would  be  against  public  policy  to 
permit  it  to  be  maintained. 


693 


CONTEACT. 


694 


Il\eg&\itj— Continued. 

Prevost  v.  Wood,  (1905)  21  T.  L.  R.  684- 

[Darling,  J. 

76.  Public  Policu— Promise  of  Marriage- 
Promise  io  Marry  on  Death  of  TF//e.]— A  pro- 
mise by  a  married  man  to  a  woman  to  marry 
her  on  the  death  of  his  wife,  the  woman 
knowing  at  the  time  that  he  is  married,  is 
not  void  as  being  contrary  to  public  policy. 
Wilson  v.  Carnley,  (1907)  23  T.  L.  K.  757  {see 

[also  23  T.  L.  E.  578)-Lord  Coleridge,         , 
Comm.  [ 

77.  Public  Policy— Promise  of  Marriage— 
Promise  to  Marry  on  Death  of  Wife— Know- 
ledge of  Promise.~\—A  promise  by  a  married 
man  to  a  woman,  who  knows  that  he  is 
married,  to  marry  her  on  his  wife's  death, 
is  against  public  policy,  and  affords  no  cause 
of  action  if  not  fulfilled. 
Spiers  v.  Hunt,  (1907)  21  T.  L.  R.  183- 

[Phillimore,  J. 

78.  Restraint  of  Trade— Agreement  not  to 
carry  on  Milkman's  Business  within  Two 
Miles  nor  to  solicit  Employer's  Customers- 
Penalty  by  way  of  Liquidated  Damages- 
Validity.']- An  infant  entered  info  a  contract 
with  his  employers,  milk  sellers,  not  to  carry 
on  a  milkman's  business  within  a  distance  of 
two  miles  nor  to  solicit  his  employer's  cus- 
tomers, "  under  a  penalty  of  i;200,  to  be  re- 
covered as  and  by  way  of  liquidated  damages 
and  not  by  way' of  penalty."  In  an  action 
for  an  iuj  unction  to  restrain  the  infant  from 
carrying  on  a  milkman's  business  within  the 
specified   distance. 

Held— that  the  contract  was  binding  on  the 
infant,  the  clause  as  to  the  payment  of  the 
^£200  only  binding  him  to  pay  the  damage 
actually  caused  by  his  breach  of  contract, 
and  not  being  a  penalty  clause  in  the  ordin- 
ary sense. 

Morrison,  Fleet  &  Co.,  Ld.  v.  Fletcher,  (1901) 
[17  T.  L.  R.  95— Jeune,  P. 


79.  Undue  Pressure— Setting  Aside  Deed- 
Threat  of  Criminal  Proceedings  and  Irn- 
prisomncnt  —  Resignation  —  Wrongful  Dis- 
missals—In an  action  for  salary  due  and 
damages  for  wrongful  dismissal  the  defen- 
dants pleaded,  inter  alia,  that  by  an  agree- 
ment entered  into  by  the  plaintiff  and  the 
defendants,  which  agreement  was  embodied 
in  a  deed,  the  plaintiff  had  tendered  his 
resignation,  which  had  been  accepted  by  the 
defendants,  and  that  the  plaintiff  had  accep- 
ted a  certain  sum  of  money  in  complete 
satisfaction  and  discharge  of  all  his  claims 
against  the  defendants.  In  his  reply,  the 
plaintiff  pleaded  that  he  was  induced  to  exe- 
cute the  deed  by  the  defendants  threatening 
unlawfully  to  imprison  him  unless  he  exe- 
cuted the  same,  and  that  ho  executed  the 
deed  in  fear  that  the  threat  would  bo  car- 
ried out,  and  that  he  had  given  no  real  or 
free  consent  to  such  execution.  At  the  trial 
of  the  action  two  questions  wore  left  to  the 


jury  :  (1)  Was  the  plaintiff  induced  to  make 
the  agreement  by  threats  of  the  defendants 
of  criminal  proceedings  or  imprisonment? 
To  which  the  jury  returned  the  answer, 
"  No."  (2)  Was  the  plaintiff  induced  to 
make  the  agreement  by  undue  pressure  exer- 
cised by  the  defendants  to  force  the  plaintiff 
to  enter  into  the  agreement?  To  which  the 
jury  returned  the  answer,  "Yes." 

Held,  on  further  consideration  —  that  the 
answer  of  the  jury  to  the  second  question 
was  not  sufiicient  to  entitle  the  plaintiff  to 
get  rid  of  the  deed  and  to  fall  back  upon 
his  original  claims,  and  that  judgment  must 
be  entered  for  the  defendants;  and  also  that 
the  plaintiff  resigned  and  was  not  dismissed. 
Barnes   v.   Richards    and    Others,     (1902)    71 

[L.  J.   K.  B.  311;  50  W.  R.  3G3;  86  L.   T. 

231;  18  T.  L.  R.  328— Lord  Alverstone,  C.  J. 

YII.  IMPOSSIBILITY  OF  PERFORMANCE. 

See  also  Sect.  IV.,  C(i>-struction. 
80.  Coronation  Naval  Review— Charter  of 
Ship  for  Review  and  Cruise— Liability  to 
Pan  Agreed  Price.]— The  defendant  hired  a 
vessel  for  June  28th,  1902,  "for  the  pur- 
poses of  viewing  the  naval  review  and  for  a 
day's  cruise  round  the  fleet;  also  on  June 
29th  for  similar  purposes.  .  .  .  Price  ^250, 
payable  £bO  down,  balance  before  ship  leaves 
Heme  Bay."  On  the  review  being  cancelled, 
the  plaintiffs  wired  to  the  defendant  to  ask 
bis  intentions,  and,  receiving  no  reply,  they 
employed  the  vessel  on  her  ordinary  trips. 
They  now  sued  for  the  balance  of  .£200,  less 
£90"  earned  by  the  vessel  on  the  days  m 
'juestion. 

Held— that  the  vessel  was  by  the  contract 
placed  at  the  defendant's  disposal  for  the 
two  days;  that,  under  the  circumstances,  it 
could  not  be  said  that  the  happening  of  the 
review  was  regarded  by  both  parties  as  the 
foundation  of  the  contract;  and  that  there- 
fore the  plaintiffs  could  recover. 

Decision  of  Grantham,  J.  (88  L.  T.  269;  9 
Asp.  M.  C.  394),  reversed. 
Herne  Bay  Steamboat  Co.,  Ld.  r.  Hutton, 
\  [19031  2  K.  B.  683;  72  L.  J.  K.  B.  879;  89 
1  L  T  422-  19  T.  L.  R.  680;  52  W.  R.  183;  9 
i        ■      ■  Asp.  M.  C.  472-C.  A. 


81.  Impossibilitii  of  Performance  Ascer- 
tained at  Time  of  Contract,  but  Not  Known 
to  Either  Party— Coronation  Procession- 
Money  Paid  for  Scats  to  Vicw—Rccovcry  of 
Moneii  Pritd.l-One  hour  after  the  decision 
of  the  King's  doctors,  which  rendered  (he 
Coronation  procession  impossible,  the  plain- 
tiff paid  ,£100  to  defendant  for  a  window 
from  wiiich  to  see  it.  both  parties  being  in 
ignorance  of  what  had  occurred. 

HELD-that  the  plaintiff  could  recover  his 
jeiOO,  on  the  ground  that  both  parties  made 
the  agreement  upon  the  supposition  that 
nothing  had  already  occurred  to  prevent  it 
being  carried  out. 

Clark  V.  Lindsay   (infra)  followed. 
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Impossibility  of  Performance— (7o9i<m«ed 
Griffith  v.  Beymer,   (1903)  19  T.  L.  R.  434— 
[Wright,  J. 

82.  Impossibility  of  Performance  Ascer- 
tained at  Time  of  Contract,  but  Not  Known 
to  Either  Party— Coronation  Procession — 
Money  Paid  for  Seats—Substituted  Agree- 
ment for  Postponed  Procession-No  Post- 
jjoned  Procession— Right  to  Recover  Money 
Paid.'\— The  plaintiff  paid  to  the  defendant 
,£50  for  a  window  for  the  purpose  of  view- 
ing the  Coronation  procession  on  June  27th, 
the  contract  containing  no  provision  govern- 
ing the  rights  of  the  parties  in  the  event  of 
a  postponement  or  abandonment.  At  the 
time  when  the  contract  was  made,  the  King's 
doctors  had  already  discovered  that  the 
procession  could  not  take  place  on  the  27th. 

Held— that,  on  the  construction  of  the 
contract,  the  procession  was  not  merely  the 
object  or  motive  inducing  the  plaintiff  to 
make  the  agreement,  but  was  the  actual 
substance  of  the  contract;  and  that,  there- 
fore, the  plaintiff  could  have  recovered  his 
money  back  as  being  money  paid  in  ignor- 
ance, or  under  a  mistake  of  fact,  had  he  not 
entered  into  a  fresh  agreement  with  the 
defendant. 

Upon  hearing  of  the  King's  illness,  the 
plaintiff,  instead  of  demanding  the  return 
of  his  money,  left  it  with  the  defendant  upon 
the  terms  (added  to  the  original  agreement) 
that  he  should  have  the  use  of  the  same 
window  on  the  same  conditions  "  if  the 
Coronation  procession  should  be  postponed." 
No  postponed  procession  took  place  before 
the  plaintiff  brought  his  action. 

Held— that  he  could  not  recover.  There 
was  an  amended  contract,  which  subse- 
quently became  impossible  of  performance 
without  the  default  of  either  party,  and, 
therefore,  each  must  remain  in  statu  quo. 

Blakeley  v.  Muller  rfr  Co.  (No.  84,  infra) 
applied. 

Clark   i'.   Lindsay,    (1903)   88  L.   T.    198;     19 
[T.  L.  R.  202-Div.  Ct. 

83.  Subsequent  Iinpossibility  of  Perform- 
ance Not  Due  to  Act  of  Either  Party— Coro- 
nation Procession— Contract  to  Let  Rooms 
on  the  Route  of  Procession— Implied  Condi- 
tion that  Procession  would  Take  Place.]— It 
is  not  essential  to  the  application  of  the 
principle  of  Taylor  v.  Caldu-cll  (3  B.  &  S. 
826)  that  the  direct  subject-matter  of  the 
contract  should  perish  or  fail  to  be  in  exist- 
ence at  the  date  of  the  performance  of  the 
contract. 

The  plaintiff  agreed  to  let  to  the  defendant 
for  ^675  a  flat  overlooking  Pall  Mall  on  June 
26th  and  27th,  1902,  on  which  days  it  was 
announced  that  the  Coronation  processions 
were  to  take  place  and  would  pass  along 
Pall  Mall.  The  procession  did  not  take  place 
on  either  of  those  days  owing  to  the  illness 
of  the  King.  In  an  action  to  recover  the 
money  agreed  to  be  paid. 

Held— that  the  Coronation  procession  was 


the  foundation  of  the  contract,  that  as  it 
was  not  within  the  contemplation  of  the 
parties  at  the  time  when  the  contract  was 
made  that  the  Coronation  procession  would 
not  take  place,  it  was  an  implied  condition 
in  the  contract  that  the  procession  would 
take  place,  and  that  therefore  the  parties 
must  remain  in  statu  quo,  and  defendant 
was  not  liable. 

Decision  of  Darling,  J.  (18  T.  L.  R.  823), 
affirmed. 

Krell   v.    Henry,     [1903]     2    K.     B.     740;    72 

[L.  J.  K.  B.  794;  89  L.  T.  328;  19  T.  L.  R. 

711;  52  W.  R.  246-C.  A. 

84.  Subsequent  Impossibility  of  Perform- 
ance Not  Due  to  Act  of  Either  Party— Coro- 
nation Procession-Money  Paid  for  Seats  to 
View— Right  to  Recover  Back— No  Special 
Provision  in  Contract.]- Where  performance 
of  a  contract  subsequently  becomes  impos- 
sible owing  to  circumstances  beyond  the 
control  of  either  party,  the  contract  is  not 
rescinded  ab  initio;  but  each  party  rests  in 
the  same  position  in  which  he  was  when  the 
impossibility  arose,  unless  the  contract  con- 
tains special  terras  to  the  contrarv. 

The  plaintiffs,  in  May,  1902,  'took  seats 
from  the  defendants  for  the  Coronation  pro- 
cession on  June  27th,  paying  for  all  the  seats 
except  one  at  the  time.  Neither  the  con- 
tract nor  the  tickets  contained  any  provi- 
sion regulating  the  rights  of  the  parties  in 
the  event  of  the  procession  not  taking  place 
on  the  appointed  day. 

Held— that,  in  the  events  which  happened, 
the  plaintiffs  need  not  pay  for  the  one  seat; 
but  could  not  recover  back  the  money  they 
had  already  paid. 

Taylor  v.  Caldwell  ((1863)  3  B.  &  S.  826; 
32  L.  J.  Q.  B.  164;  27  J.  P.  710)  and  Appleby 
v.  Myers  ((1877)  L.  R.  2  C.  P.  651;  36 
L.  J.  C.  P.  331;  16  L.  T.  669— Ex.  Ch.)  ex- 
plained and  followed. 

That  part  of  Darling,  J.'s,  decision  in 
Krell  V.  Henry  (18  T.  L.  R.  823,  see  supra) 
which  was  abandoned  before  the  C.  A.,  dis- 
approved. 

Blakeley  v.  Muller  &  Co.;  Hobson  v.  Patten- 

[den  &  Co.,   (1903)  67  J.  P.  51;  88  L.  T.  90; 

19   T.   L.   R.   186;    [1903]   2   K.   B.   760  N.— 

Div.  Ct. 

85.  Subsequent  Impossibility  of  Perform- 
ance not  due  to  Act  of  Either  Party— Coro- 
nation Revieiv— Charter  of  Ship— Price  Paid 
by  Charterer— Money  Spent  by  Owners  in 
Preparing  Ship— Rights  of  Parties.']— The 
plaintiffs  chartered  of  the  defendants  a  ship 
to  attend  the  Coronation  Review;  after  the 
plaintiffs  had  paid  the  agreed  price  (.£1,500), 
and  the  defendants  had  spent  =£500  in  fitting 
up  the  ship,  the  review  was  cancelled.  The 
charter  party  contained  the  usual  excep- 
tions. 

Held— that  the  parties  must  remain  in 
statu  quo,  and  that  the  plaintifis  could  not 
recover  the  =£1,500. 

Blakeley  v.  Muller  and  Hobson  v.  Patten- 
den    ((1903)    67    J.    P.    51;    88   L.    T.   90;    19 
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Impossibility  of  Tertotvi&nce—Cmitinned. 

T.  L.  E.  18G— Div.  Ct.,  supra)  approved  and 

followed. 

Civil      Service      Co-operative      Society      v. 

[General   Steam    Navigation   Co.,    [1903]    2 

K.   B.   756;   72  L.   J.  K.   B.  933;   52   W.  R. 

181;    89    L.    T.    429;    20    T.    L.    R.    10;   9 

Asp.  M.  C.  477— C.  A. 

86.  Subsequent  Impossibility  of  Perform- 
ance not  due  to  Act  of  Either  Party- 
Rights  Already  Accrued— Money  Already 
Paid— Money  Due,  but  not  Paid— Rights  of 
Parties— Failure  of  Consideration.}— Vfheve 
there  is  an  agreement  based  on  the  assump- 
tion by  both  parties  that  a  certain  event 
will  in  the  future  take  place,  such  event 
being  the  foundation  of,  or  essential  to  the 
fulfilment  of,  the  contract,  and  through  no 
default  of  either  party,  and  owing  to  cir- 
cumstances not  previously  contemplated  by 
them,  it  is  ascertained  before  the  time  fixed 
for  the  event  that  it  cannot  take  place,  then 
(in  the  absence  of  any  provision  to  the  con- 
trary) rights  previously  accrued  to  either 
party  are  unaffected,  but  both  parties  are 
free  from  any  obligation  to  be  subsequently 
performed  under  the  agreement.  In  such 
a  case  the  doctrine  of  failure  of  considera- 
tion has  no  application. 

The  plaintiff  took  a  room  from  the  de- 
fendant to  view  the  Coronation  Procession, 
and  agreed  to  pay  therefor  at  once  the 
sum  of  .£141  10s.  He  paid  ,£100  on  account, 
and  the  balance  was  unpaid  and  due  when 
it  was  ascertained  that  the  procession  could 
not  take  place. 

Held— that    the    plaintiff    not    only    could 
not    recover    the    .£100,    but    must    pay    the 
,£41  10s.  which  he  ought  to  have  paid  before 
the  King's  illness  was  announced. 
Chandler  v.  Webster,  [1904]  1  K.  B.  493;  73 

[L.  J.   K.   B.  401;  52  W.   R.  290;  90  L.  T. 
217;  20  T.  L.  R.  222-C.  A. 


VIII.  EECTIFICATION. 

87.  Delay  in  Delivering  Goods— Damages.'] 
—The  plaintiffs  owned  a  fleet  of  fishing 
boats,  and  the  defendants  were  ship- 
builders. By  an  agreement  the  defendants 
agreed  to  build  for  the  plaintiffs  four  keel 
steam  drifters,  which  contained,  inter  alia, 
the  following  condition  :— "  The  said  boats 
to  be  ready  to  be  launched  from  the  de- 
fendants' yard,  three  by  May  1  and  one 
by  June  1,  1900."  The  plaintiffs,  in  antici- 
pation of  the  completion  of  the  boats, 
engaged  crews  of  fishermen  to  take  charge 
of  them  during  the  coming  fishing  season. 
The  boats  were  launched,  one  on  April  2nd, 
one  on  April  ICth,  one  on  April  20th,  and 
one  on  June  2nd,  1900.  The  boats  were  then 
engined  and  delivered  to  the  plaintiffs  be- 
tween May  29th  and  July  Gth.  The  parties 
had  acted  differently  before  the  agreement 
was  drawn  up.  Extras  were  also  ordered. 
The  parties  intended  that  the  contract 
should  bo  for  delivery  on  or  before  May  1st. 


Held— that  rectification  was  necessary  be- 
cause the  parties  had  acted  differently 
before  the  agreement  was  drawn  up,  which 
did  not  carry  out  the  real  agreement  of 
the  parties;  that  May  1st  should  be  made 
the  date  of  delivery  subject  to  an  extension 
for  the  alterations  ordered;  and  that  the 
plaintiffs  were  entitled  to  the  loss  of  profits 
they  would  liave  made  and  the  loss  they  in- 
curred in  settling  with  the  fishermen. 
Steam  Herring  Fleet,  Ld.  v.  V.  S.  Richards 

[&    Co.,    Ld.,    (1901)    17    T,    L.    R.    731- 
Kennedy,  J. 

88.  Mistake  of  One  Party  as  to  Price- 
Rectification  Refused.}  —  The  defendants, 
being  desirous  of  having  some  plates 
fashioned  and  drilled  for  the  purpose  of  a 
malting  drum,  approached  the  plaintiffs  with 
a  view  to  their  undertaking  the  work.  The 
plaintiffs  were  supplied  with  a  specification, 
and  they  wrote  to  the  defendants  offering 
to  do  the  work  "  at  the  rate  of  30s.  per  cwt.," 
the  plates  to  be  supplied  by  the  defendants. 
The  defendants  answered  by  letter  referring 
to  the  plaintiffs'  quotation  of  30s.  per  cwt., 
and  accepting  the  offer.  The  plaintiffs  com- 
menced the  work,  and  when  they  had  com- 
pleted rather  more  than  half  they  sent  in 
their  bill.  On  receipt  of  the  bill  the  defen- 
dants said  that  there  had  been  a  mistake, 
that  they  never  intended  to  agree  to  pay  30s. 
per  cwt.  The  plaintiffs  brought  an  action 
to  recover  the  price  of  the  work  done.  Evi- 
dence showed  that  a  reasonable  price  to 
charge  for  the  work  would  have  been  from 
_£6  to  .£8.    The  plaintiffs  had  acted  in  good 

:  faith  in  making  their  ofier ;  they  knew  they 
were  asking  a  high  price,  but  they  thought 
that  they  would  have  to  cut  it  down. 

I  Held— that  the  only  contract  was  that  con- 
tained in  the  plaintiffs'  letter  and  in  the 
defendants'  acceptance  of  the  plaintiffs'  offer, 
and  that  the  plaintiffs  were  entitled  to  re- 
cover on  the  basis  of  the  contract  price. 

S77iith  V.  Hughes  ((1871)  L.  R.  6  Q.  B.  597; 
40  L.  J.  Q.  B.  221;  19  W.  R.  1059;  25  L.  T. 
(N.s.)  329)  applied. 

EwiNG  AND  Lawson  V.  Hanbdry  &  Co.,   (1900) 
[16  T.  L.  R.  140— Mathew,  J. 

IX.   STATUTE  OF  FRAUDS. 

And  see  Auctions  and  Auctioneers,  2,  5,  7. 

89.  Contract  Required  to  be  in  Writing— 
Parol  Variation  —  Parol  Rescission — .idniis- 
sibility  of  Evideticc-Statutc  of  Frauds.]— 
Parol  evidence  is  admissible  to  prove  the 
rescission  of  a  written  contract,  required  by 
law  to  be  in  writing. 

Robinson  v.  Page  ((182G)  3  Russ.,  114;  27 
R.  R.  2G)  followed. 

But  it  is  not  admissible  to  prove  a  subse- 
quent variation  of  the  contract. 
Vezey  v.  Rashleigh.  [1904]  1  Ch.  834;  73  L.  J. 

[Ch.  422;  52    W.    R.    442;    90    L.    T.    GG3— 
[Byrne,  J. 

90.  Signature  by  Agent  "thereunto    Law- 
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statute  of  Fr&viia—C'ontimicd. 

fully  Authorised"— Statute  of  Frauds  (29 
Chas.  2,  c.  3),  s.  4.] — Where  reliance  is  placed 
on  the  signature  of  an  agent  as  satisfying 
the  fourth  section  of  the  Statute  of  Frauds, 
it  must,  whether  the  document  signed  be  a 
record  of  the  terms  or  a  document  referring 
to  and  recognising  the  document  containing 
the  record  of  the  terms,  be  shown  that  the 
agent  signing  was  an  agent  "thereunto  law- 
fully authorised";  that  is  all  that  is  neces- 
sary. 

Jones  V.  Victoria  Dock  Co.  ((1877)  2 
Q.  B.  D.  314;  46  L.  J.  Q.  B.  219;  25  W.  R.  501 ; 
36  L.  T.  347)  approved. 

Smith  V.  Webster  ((1876)  3  Ch.  D.  49;  45 
L.  J.  Ch.  528;  24  W.  R.  894;  35  L.  T.  44)  dis- 
cussed. 

John    Griffiths    Cycle    Corporation,    Ld.    i'. 

[HcMBER  &  Co.,  Ld.,  [1899]  2  Q.  B.  414;  68 

L.  J.  Q.  B.  958;  81  L.  T.  310— C.  A. 

91.  Signature  by  Agent  "  thereunto  Law- 
fully Authorised  "  —  Solicitors  —  Statute  of 
Frauds  (29  Chas.  2,  c.  3).]— Solicitors  em- 
ployed to  put  a  contract  into  shape  and  get 
it  stamped  are  not  agents  whose  signature 
is  sufficient  within  the  Statute  of  Frauds. 
BowEN  V.  Due  D'Orleans,  (1900)  16  T.  L.  R. 
[226-0.  A. 

a2.  Not  to  be  Performed  within  a  Year- 
Agreement  for  Fixed  Time  subject  to  Earlier 
Termination— Statute  of  Frauds  (29  Car.  2,  c. 
3),  s.  4.]— By  an  oral  agreement  between  the 
plaintifi  and  the  defendants,  the  former, 
who  carried  on  business  abroad,  agreed  to 
sell  to  the  defendants  certain  patented  goods 
for  re-sale  in  the  United  Kingdom  until  the 
plaintiff  should  sell  his  patent  to  a  company, 
the  effect  of  the  contract  being  that  the  de- 
fendants were  to  be  the  sole  vendors  in  the 
United  Kingdom  of  the  plaintiff's  patented 
goods  until  the  patent  expired,  subject  to 
the  condition  that  the  contract  was  to  be 
determined  if  the  plaintiff  sold  his  patent  to 
a  company.  At  the  time  of  the  agreement 
the  patent  had  eleven  years  to  run. 

Held— that  this  was  an  agreement  not  to 
be  performed  within  one  year  from  the 
making  thereof  within  sect.  4  of  the  Statute 
of  Frauds,  and,  not  being  in  writing,  was 
not  enforceable. 

McGregor  v.  McGregor  ((1888)  21  Q.  B.  D 

424;  57  L.  J.  Q.  B.  591;  58  L.  T.  227;  37  W.  R 

45— C.  A.)  distinguished. 

Lavalette  v.  Riches  &  Co.,  (1907)  24  T.  L.  R.  3 

[—Walton,  J. 

93.  Not  to  be  Performed  within  a  Year- 
Agreement  for  One  Year  to  Commence  on 
Following  Day— Statute  of  Frauds  (29  Chas. 
2,  c.  3),  s.  4.]— The  defendant  verbally  agreed 
to  hire  a  pair  of  horses  from  the  plaintiff 
for  one  year,  the  hiring  to  begin  on  the 
following  day. 

Held— that  this  was  a  contract  for  a  year 
and  a  day,  and,  therefore,  one  "not  to  be 


performed  within  the  space  of  one  year  from 
the  making  thereof"  within  sect.  4  of  the 
Statute  of  Frauds,  and  could  not  be  enforced. 
Brace  girdle  v.  Heald  ((1818)  1  B.  &  Aid. 
722)  followed. 

Dollar  v.  Parkington,  (1901)  84  L.  T.  470;  17 
[T.  L.  R.  331— Darling,  J. 

94.  Not  to  be  Performed  within  a  Year- 
Contract  of  Service  —  Employment  for  One 
Year  "from"  following  day  (29  Car.  2  c.  3), 

s.  4.]— If  a  man  be  employed  on  December  0th 
to  serve  for  one  year,  the  service  beginning 
on  December  7th,  the  contract  is  not  one 
within  sect.  4  of  the  Statute  of  Frauds. 

Decision  of  the  Common  Serjeant  reversed. 

Dicta  in  Cawthorne  v.  Cordrcy  ((1863)  13 
C.  B.  (n.s.)  406;  32  L.  J.  C.  P.  152)  and  in 
Britain  v.  Rossiter  ((1879)  11  Q.  B.  D.  123;  48 
L.  J.  Q.  B.  362;  27  W.  R.  482;  40  L.  T.  240— 
C.  A.)  approved  and  followed. 
Smith  v.  Gold  Coast  and  Ashanti  Explorers, 

[Ld..  [1903]  1  K.  B.  285;  72  L.  J.  K.  B.  235; 
88  L.  T.  202;  19  T.  L.  R.  152-Div.  Ct. 
"From  December  7th."]— On  appeal  it  was 
suggested  that  the  Divisional  Court  wrongly 
assumed  that  the  service  was  to  commence 
on  the  7th,  and  not  8th.  Appeal  dismissed, 
on  the  ground  that  there  was  clearly  evi- 
dence entitling  the  plaintiff  to  have  his  case 
left  to  the  jury. 

[1903]  1  K.  B.  538;  72  L.  J.  K.  B.  235;  51  W.R. 
[373;  88  L.  T.  204,  442;  19  T.  L.  R.  268— 

C.  A. 

95.  Not  to  be  Performed  within  a  Yeai — 
Hire  of  Goods  for  Three  Years— Statute  of 
Frauds  (29  Chas.  2,  c.  3),  s.  4.]— Where  a 
person  agrees  to  let,  and  another  agrees  to 
hire,  certain  improved  gas  plant  for  a  term 
of  three  years,  the  agreement  "  is  not  one 
which  is  to  be  performed  within  the  space 
of  one  year  from  the  making  thereof "  by 
either  party,  and  falls  within  the  Statute  of 
Frauds. 

MiLSOM  V.  Stafford,   (1899)  80  L.  T.  590;  15 
[T.  L.  R.  357-C.  A. 

96.  Part  Performance— Damages  an  Ade- 
quate Remedy— Specific  Performance— Verbal 
Agreement  for  a  Three  Years'  Partnership 
-Statute  of  Frauds  (29  Car.  2,  c.  3),  s.  4.]— 
The  doctrine  of  part  performance  has  not' 
been  extended  beyond  its  former  application 
in  the  old  days  of  the  Court  of  Chancery. 
It  applies  where  that  Court  would  have 
decreed  specific  performance,  if  there  had 
been  a  written  contract. 

The  plaintifi  and  defendant  entered  into 
an  agreement  for  a  three  j'ears'  partnership ; 
and  certain  small  acts  were  done  by  the 
parties  qua  partners,  an  office  being  taken 
and  decorated,  and  stationery  ordered.  The 
agreement  was,  however,  not  signed  when  the 
defendant  repudiated  it,  and  there  was  no 
memorandum  in  writing  siifficient  to  satisfy 
the  Statute  of  Frauds.  The  plaintiff  claimed 
damages  for  breach  of  the  agreement,  relying 
on  the  doctrine  of  part  performance. 


701 


COPYHOLDS. 


702 


Statute  of  Frauds — Continued 

Held— that  he  could  not  recover.  The 
agreement  having  been  repudiated  almost  be- 
fore it  had  been  acted  upon,  and  damages 
being  an  adequate  and  appropriate  remedy 
for  such  a  breach,  the  Court  of  Chancery 
would  not  have  decreed  specific  performance; 
and  therefore  the  doctrine  of  part  perfor- 
mance did  not  apply. 

McManus  v.  Cook  ((1887)  35  Ch.  D.  697;  56 
L.  J.  Ch.  GG2;  51  J.  P.  708;  35  W.  R.  754;  56 
L.  T.  900-Kay,  J.)  applied. 

TuENER  V.  Melladew,  (1903)  19  T.  L.  E.  273- 
[Walton,   J. 

97.  Promise  to  Answer  for  the  Debt  of 
Another  after  Debt  Incurred—Statute  of 
Frauds  (29  Chas.  2,  c.  3),  s.  4.]— The  defen- 
dant's husband  having  incurred  a  debt  to 
the  plaintiff  in  respect  of  dealings  in  stocks 
and  shares,  the  defendant  verbally  promised 
the  plaintiff  to  pay  the  an  ount  in  considera- 
tion that  legal  proceedings  were  not  taken 
against  her  husband. 

Held — that  this  was  a  promise  to  answer 
for  the  debt  of  another  within  sect.  4  of  the 
Statute  of  Frauds,  and  not  being  in  writing 
could  not  be  sued  iipon. 

Decision  of  Lawrance,  J.  ((1901)17  T.  L.  E. 
396),  affirmed. 

Beard  and  Another  v.  Hardy,  (1901)  17  T.  L.  E. 
[633— C.  A. 
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CONVERSION  AND  RECON- 
VERSION IN  EQUITY. 

See  Trusts  and  Trustees. 

CONVEYANCES. 

See  Fraudulent  and  Voluntary  Con- 
veyances ;  Heal  Property  and 
Chattels  Ueal  ;  Sale  of  Land. 

CONVICTIONS. 

Srr  criminal  Law  and  Procedure. 
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IV.  Rights    of   the    Lord    of    the 

Manor 706 

And  see  Compulsory  Purchase,  11,  50. 

I.  COURT  ROLLS. 

1.  Custody  of— Rights  of  Lord—Rights  of 
Steward.]— The  lord  of  a  manor  has  a  quali- 
fied right  to  the  custody  of  the  court  rolls, 
but  he  is  not  entitled  to  them  for  himself 
solely.  He  is  a  trustee  and  guardian  of 
them  as  evidence  of  the  tenants'  rights.  The 
steward  is  in  a  sense  the  servant  of  the  lord, 
but  he  is  not  a  mere  servant;  he  holds  a 
judicial  office,  and  he  also  has  a  similar 
qualified  right  to  the  custody  of  the  court 

I  rolls  in  order  to  do  his  duty  as  steward.    In 

1  a  certain  sense  the  lord's  rights  are  para- 

I  mount   rights,  but  they   are   subject  to  the 

steward's  claim  to  the  use  of  them.    Both 

are  trustees  in  respect  of  them. 

Where  a  steward  who  has  been  appointed 

for  life  is  properly  exercising  his  duties  as 

I  steward,  the  lord  cannot  as  a  matter  of  right 

demand   delivery   up   of   the   court   rolls   to 

him. 

The  dictum,  of  Shadwell,  V.-C,  in  Rawcs  v. 

I  Rawes  (7  Sim.  624  at  p.  626)  that  "  the  lord 

has,   as  of   right,   the   custody   of  the   court 

rolls"  is  too  wide,  and  not  justified  by  the 

authorities  there  cited  :  it  must  be  restricted 

to  cases  of  misconduct  on  the  part  of  the 

steward. 

Ee  Jennings,  [1903]  1  Ch.  906;  72  L.  J.  Ch.454; 

[67  J.  P.  367;  51  W.  E.  125;  88  L.  T.  387— 

Buckley,  J. 

11.  GENERALLY. 

2.  Devolution  —  Equitable  Estate  —  Land 
Transfer  Act,  1897  (GO  &  61  Vict.  c.  65),  s.  1.] 
— Under  sect.  1  of  the  Land  Transfer  Act, 
1897,  an  equitable  estate  in  copyholds  devolves 
upon  the  legal  personal  representative  of 
the  deceased  owner,  and  not  upon  the  custo- 
mary heir. 

In    re    Somerville    and    Turner's    Contract. 

[1903]  2  Ch.  583;  72  L.  J.  Ch.  727;  89  L.  T. 

405;  52  W.  E.  101— Kekewich,  J. 

3.  No  Copyholders— Long  Continued  Pos- 
session of  a  Piece  of  Ijond — ]'ariations  of 
Rent— Additions  to  the  Holding— Quit  Rent 
or  Yearly  Tenancy— Statute  Quia  Emptores 
(18  Edw.  1,  c.  1).]— In  a  manor  with  no  copy- 
hold tenants  a  piece  of  land  had  been  held 
by   tenants  since  1709  at  a  rent  which  had 

j  been  increased  at  intervals  from  Is.  to  5s.  Id. 
j  There  was  no  trace  of  the  holding  prior  to 
I  1709.  Some  of  the  increases  of  rout  wore 
I  traceable  to  additions  to  the  holding,  but 
;  not  aU. 
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Generally — Continued. 

Held — that  iipon  the   I  acts  the   occupants 
must  be  regarded  as  yearly  tenants,  and  not 
as  freehold  tenants  subject  to  a  quit  rent. 
FoLjAMBE  V.  Smith's  Tadcasteb  Brewery  Co., 

[(1904)  73  L.    J.    Ch.    722;    91    L.    T.    312— 
Kekewich,  J. 

III.  MANORIAL  CUSTOMS  AND  TENURES. 

4.  Admittance—Several  Trustees  of  a  Will 
— Custom  to  Admit  one  Joint  Tenant— Fine 
—Wills  Act,  1837  (7  Will.  4  &  1  Vict.  c.  26), 
s.  3.] — A  custom  in  a  certain  manor  where- 
by joint  tenancies  are  excluded  from  the 
court  rolls  of  the  manor  is  not  overruled 
by  sect.  3  of  the  Wills  Act,  1837,  and,  there- 
fore, where  only  one  trustee  of  the  will  of  a 
testator  who  had  devised  copyholds  to  several 
trustees  was  admitted  to  hold  according  to 
the  tenor  of  the  will  and  died,  the  lord  of 
the  manor  was  held  entitled  to  call  upon 
another  trustee  to  be  admitted  and  pay  a 
fine. 

Howard  v.  Gwyn.n,  (1901)  65  J.  P.  327;  84  L.  T. 
[505;  17  T.  L.  R.  455-Div.  Ct. 

5.  Ancient  Demesne  Tenure— Title  as  Lord 
—Presumption  of  Lost  Grant— Ambit  of 
Manor --Freehold  in  Tenants— Custom  to 
Pay  Fine  on  Alienation— "  Foreigner  "— 
Statute  Quia  Emptores  Terrarum  (18  Edw. 
1,  c.  1).]— An  action  was  brought  to  try  the 
right  of  the  plaintiff  as  lord  of  the  manor 
and  soke  of  Eothley,  in  the  county  of 
Leicester,  to  a  fine  of  Is.  in  the  £,  on  the 
purchase-money  paid  by  the  defendant  for 
certain  property  situate  at  Grimston, 
known  as  "  The  Wongs,"  alleged  to  be 
within  the  manor. 

Held— (1)  that  the  plaintiff  had  suflB- 
ciently  established  his  title  as  lord  of  the 
ancient  manor  of  Eothley,  and  if  necessary 
a  lost  grant  from  the  Crown  must  be  pre- 
sumed; (2)  that,  in  the  absence  of  any  proof 
as  to  the  boundaries  of  the  manor,  "  The 
Wongs "  was  within  the  ambit  of  the 
manor ;  (3)  that  the  freehold  was  in  the 
Grimston  tenants,  and  not  in  the  lord,  as 
it  is  only  the  freeholders  of  the  manor  who 
are  truly  tenants  in  ancient  demesne;  (4) 
that  the  custom  of  the  manor  that  all  the 
Grimston  tenants  of  the  manor  were  bound 
to  pay  a  fine  of  Is.  in  the  £,  on  alienation 
by  way  of  sale  to  "a  foreigner,"  or,  alter- 
nately, that  the  "  foreigner  "  was  bound  to 
pay  such  a  fine  on  entry,  was  not  proved; 
(5)  that  the  defendant  was  not  "  a 
foreigner "  within  the  meaning  of  the 
alleged  custom ;  (6)  that  the  custom  was  bad 
as  inconsistent  with  the  nature  of  the 
estate,  and  as  a  restraint  upon  alienation; 
(7)  that  the  action  failed,  and  judgment 
must  be  given  for  the  defendant  with  costs. 
Merttens    v.    Hill,     [1901]    1    Ch.    842;    70 

[L.    .1.    Ch.    489;    65   J.    P.    312;   49   W.    R. 

408;  84  L.  T.  260;  17  T.  L.  R.  289— 
Cozens-Hardy,  J. 


6.  Court  Leet—Jury  —  Commoners  —  Bye- 
laws.]— The  jury  in  a  Court  leet  of  a  manor 
made  a  bye-law  regulating  the  rights  of  the 
commoners  in  respect  of  a  fishery  in  the 
manor.  The  jury  were  not  composed  exclu- 
sively of  commoners,  though  the  majority 
were  commoners. 

Held— that  the  bye-law   was  bad. 

Platt    and     Others     v.     Jessett,     (1901)     17 
[T.  L.  E.  105— Div.  Ct. 

7.  Customary  Obligation  to  Repair— For- 
feiture—Damages-Evidence  of  Customary 
Obligation.']— K  lord  of  a  manor  sued  the 
executors  of  a  copyholder  for  damages  for 
non-repair,  alleging  a  customary  obligation 
to  maintain  copyhold  premises  in  tenant- 
able  repair. 

In  support  of  the  alleged  custom  lie  pro- 
duced, 

(1)  A  customary  of  the  manor  showing 
copyholders  to  be  entitled  to  house  bote  for 
use  on  their  holdings; 

(2)  Presentments  for  disrepair,  and  sub- 
sequent forfeitures  for  non-repairs  after 
such  presentments; 

(3)  Licences  to  sublet,  provided  all  due 
repairs  had  been  done;  and 

(4)  Oral  evidence  of  repairs  done  at  the 
lord's  request  without  formal  presentment. 

Held — that  such  evidence  was  all  refer- 
able to  the  ordinary  law  of  forfeiture  in 
case  of  non-repair  of  copyholds,  and  was 
no  evidence  of  the  alleged  custom. 

Blackmore  v.   White   ([1899]   1  Q.  B.  293; 

68  L.  J.  Q.  B.  180;  47  W.  E.  448;  80  L.  T. 

j  79— Lord  Eussell,  C.J.,  infra)  distinguished. 

I  Galbraith  v.  Poynton,  [1905]  2  K.  B.  258;  74 

[L.  J.  K.  B.  649-Bigham,  J. 

8.  Customary  Obligation  to  Repair  — 
Remedy  of  Lord  for  Breach— Liability  of 
Executors  of  Tenant.'}— An  action  was 
brought  by  the  lord  of  a  manor  against  the 
executors  of  a  deceased  tenant  of  a  copy- 
hold tenement  for  not  keeping  the  tenement 
in  proper  repair.  It  was  proved  that  by  the 
custom  of  the  manor  the  tenant  was  bound 
to   keep   the   tenement   in   repair,   and  that 

'  the  ordinary  mode  by  which  that  obligation 
had  been  enforced  against  the  tenant  was 
by  presentment,  fine,  and  forfeiture.  Upon 
the  death  of  the  tenant  the  premises  were 
found  to  be  dilapidated  and  out  of  repair, 
but  there  had  been  no  presentment  by  the 
lord  in  respect  of  such  dilapidations. 

Held— that,  although  there  had  been  no 
presentment,  the  lord  could  have  main- 
tained an  action  in  respect  of  the  dilapida- 
tions against  the  tenant  in  her  lifetime 
upon  the  implied  contract  by  the  tenant  to 
keep  the  premises  in  repair  arising  from 
her  admittance,  and  that  this  right  of 
action  being  founded  on  contract,  survived 

,  against  the  executors  of  the  tenant. 
Blackmore  v.   White,   [1899]   1  Q.   B.  293;   68 
[L.  J.  Q.  B.  180;  47  W.  E.  448;  80  L.  T. 

I  79— Lord  Eussell  of  Killowen,  C.J. 
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Manorial  Customs  and  Tenures — Continued. 

9.  Cttsiomanj  Right  to  Dig  Stone— Becord 
of  Court  of  Survey. 1— The  defendant,  who 
was  a  copyhold  and  freehold  tenant  of  a 
manor,  claimed,  by  immemorial  custom,  that 
all  the  copyhold  tenants  had  a  right  to  dig 
and  carry  away  stone  and  sand  from  a 
quarry,  which  was  parcel  of  the  waste  of  the 
manor,  for  use  upon  their  respective  tene- 
ments, but  not  elsewhere.  In  support  of 
this  custom  an  entry  in  the  court  rolls  of 
the  manor,  made  in  1695,  was  produced,  of  a 
presentment  which  stated  that  the  copy- 
holders and  the  freeholders  of  the  manor 
had  a  right  of  getting  stone  in  the  waste  of 
the  manor  to  be  spent  on  their  respective 
tenements,  but  not  elsewhere,  and  that  cer- 
tain tenants  got  stone  to  be  used  in  another 
manor,  and  they  were  amerced  in  various 
sums. 

Held— that    this    was    admissible    evidence 
in   the  existence  of   the  right   claimed,   and 
that  the  right  claimed  was  proved,  and  was 
not  unreasonable. 
Heath  v.  Deane,  [1905]  2  Ch.  86;  74  L.  J.  Ch. 

[466;  92  L.  T.  643;  21  T.  L.  R.  404— Joyce,  J. 

10.  Custom  for  Copyholders  to  Kill  Rabbits 
on  Waste— Reasonableness— Lease  of  Right  to 
Train  and  Gallop  Horses  on  Waste— Injury 
to  Rights  of  Commoners— Lord  of  Manor's 
Liability.l—A  custom  for  the  copyholders  of 
a  manor  to  be  entitled  to  kill  rabbits  on  the 
waste  of  a  manor  is  not  necessarily  void  for 
unreasonableness.  Such  a  custom,  however, 
held  on  the  evidence  not  to  be  proved.  The 
lord  of  the  manor  leased  to  a  person  by 
deed  the  right  to  train  and  gallop  horses 
on  the  waste  of  the  manor  for  a  period  of 
seven  years. 

Held,  on  the  evidence— that  it  was  not 
made  out  that  the  lessee  had  done  any  sub- 
stantial damage  to  the  common  of  pasturage 
enjoj^ed  by  the  copyholders. 

Held  further— that  even  if  there  were 
substantial  injury  done  by  the  acts  of  the 
lessee  to  the  rights  of  the  commoners,  the 
lord  was,  in  the  circumstances,  not  liable 
for  those  acts. 

Coote  v.  Foed  and  Others,  (1901)  83  L.  T.482; 
[17  T.  L.  E.  58— Kennedy,  J. 

11.  Custom  for  Tenants  to  Work  and  Sell 
Coal,  not  thereby  Hindering  the  Lord's  Sale 
—Meaning  of  Hindranci.']—ln  an  action  by 
the  lord  of  the  manor  to  restrain  copyhold 
tenants  from  working  and  selling  coal  under 
their  tenements  the  defendants  set  up  a 
special  custom  for  the  tenants  of  the  manor 
to  work  and  sell  the  coal  so  long  as  the  sale 
(hereof  in  no  way  hindered  the  lord's  sale. 

Held— that  the  custom  was  proved,  and 
that  the  defendants'  sales,  being  compara- 
tively small,  were  not  in  the  circumstances 
a  hindrance  within  the  meaning  of  the  re- 
striction. 

Sitwell    v.    Worrall,     (1898)   79   L.   T.   86- 
[Byrne,  J. 

B.D. — VOL.   I. 


12.  Freeholders  of  a  Manor— Right  to  Take 
Fish  for  Sale.l-The  freeholders  within  a 
manor  may  have  by  grant,  and  therefore  by 
prescription,  as  appurtenant  to  their  lands, 
a  right  of  fishing  in  a  non-tidal  river,  and 
of  taking  fish  therefrom  for  the  purposes  of 
sale. 

Lord  Chesterfield  v.  Harris,  (1907)  24  T.  L.  E. 
[105— Neville,  J. 

IV.  RIGHTS  OF  LORD  OF  THE  MANOR. 

13.  Arbitrary  Fine— Smaller  in  Case  of  a 
Tenant  thayi  a  Stranger— Colourable  Pur- 
chase of  Small  Holding  in  Anticipation  of 
large  Purchase— Reasonable  Fine.]— By  the 
custom  of  a  manor  a  tenant  who  bought 
further  copyhold  land  paid  only  a  small  fine 
for  admittance;  a  stranger  had  to  pay  a 
substantial  arbitrary  fine. 

A  person,  not  already  a  tenant,  who  was 
about  to  buy  large  copyholds  of  the  manor, 
in  order  to  avoid  a  heavy  fine,  agreed  with 
a  copyholder  for  the  immediate  sale  of  a 
small  copyhold  cottage  on  the  terms  that  the 
vendor  should  repurchase  it  in  three  months, 
and  should  in  the  meantime  continue  to 
receive  the  rent  and  pay  outgoings.  The 
landlord  claimed  the  full  fine  as  from  a 
stranger  for  admission  to  the  larger  pur- 
chase on  the  ground  that  the  first  purchase 
was  only  colourable. 

Held— that  he  was  entitled  to  demand  the 
larger  fine :  although  possibly  the  mere 
agreement  to  repurchase  was  not  sufficient 
to  render  the  purchase  merely  colourable, 
the  other  stipulations  were  suflScient  to  do  so. 

Held  also— that  under  such  a  custom  as 
this  the  arbitrary  fine  is  not  limited  to  two 
years'  improved  value  of  the  tenement : 
something  may  be  added  on  account  of  the 
possibility  of  future  purchases  by  the  tenant 
in  respect  of  which  he  will  avoid  the  full 
fine. 
Attorney-General  i'.  Sandover,  [1904]  1  K.  B. 

[689;  73  L.  J.   K.  B.  478;  52  W.   R.  573;  90 
L.  T.  480:  20  T.  L.  R.  351— Channell,  J. 


14.  Fine  on  Admittance— Assessment  and 
Demand  of  Arbitrary  Fine-Cause  of  Action 
-Limitation  of  Action— Civil  Procedure  Act, 
1833  (3  &  4  Will.  4,  c.  42).  s.  3.]-The  defen- 
dant was  admitted  tenant  of  copyholds  on 
April  5,  1892.  The  lord  of  the  manor  took 
no  steps  to  assess  the  arbitrary  fine  until 
February,  1898,  and  made  no  demand  for  it 
till  September.  1898.  On  April  13.  1899,  a 
writ  was  issued  for  the  fine.  The  defence 
was  that  the  claim  was  barred  by  the  Civil 
Procedure  Act.  1833,  s.  3. 

Held— that  the  very  day  on  which  the  ad- 
mittance took  place  the  lord  could  have  com- 
pleted the  cause  of  action  by  assessing  and 
demanding  the  fine;  that  the  cause  of  action 
was  the  admittance,  and  the  statute  at  once 
began  to  operate,  and  consequently  the  lord's 
right  WHS  barred. 

23 
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Rights  of  Lord  of  the  "HL&rLOT —Contimied. 
MoNCKTON  V.  Payne,   [1899]  2  Q.  B.  603;     68 
[L.  J.  Q.  B.  951;  48  W.  K.  44;  81  L.  T.  204; 
15  T.  L.  R.  531-A.  L.  Smith,  L.J. 

15.  Leases  for  Lives— Fines  on  Renewal- 
Capital— Income.']— 'M.  was,  under  a  will, 
tenant  for  life,  without  impeachment  of 
waste,  of  two  manors,  and  had  power  to 
grant  leases  for  twenty-one  years. 

M.,  as  lord  of  the  manors,  and  according 
to  the  custom  of  the  manors,  granted  leases 
for  lives  to  copyholders  at  nominal  rents,  on 
their  paying  fines  for  renewal,  the  lord  fix- 
ing the  amount  of  the  fines. 

There  was  no  legal  obligation  on  the  lord 
of  either  manor  to  renew  the  grants,  but  it 
was  customary  to  do  so. 

Held— that  the  tenant  for  life  was,  as  lord 
of  the  manors,  and  according  to  the  custom 
of  the  manors  respectivelj',  entitled  to  the 
fines  on  renewal  of  the  leases  as  income  and 
not  as  capital. 
Re  Medows;  Norie  v.  Bennett,  [1898]  1  Ch. 

[300;  67  L.  J.  Ch.  145;  78  L.  T.  13;  46  W.  R. 
297— Kekewich,  J. 

16.  Eeriot — Mortgage  of  Freehold  Tene- 
ment—Death  of  Mortgagor — "Dying  Seized" 
—Right  to  Claim  Hcriot.'j-A  mortgagor  of 
manorial  freeholds  in  respect  of  which  a 
heriot  may  by  custom  be  exacted  upon  a 
death  is,  notwithstanding  the  mortgage,  so 
"  seized  "  of  the  land  in  question,  that  upon 
his  death  a  heriot  may  be  claimed  by  the 
lord. 

Copestake  v.  Hoper,  [1907]  1  Ch.  366;  77  L.  J. 
[Ch.  232;  96  L.  T.  322;  23  T.  L.  R.  310— 

Kekewich,  J. 


COPYRIGHT  AND  LITERARY 
PROPERTY. 

I.  Assignment 707 

II.  Books 709 

III.  Catalogues 711 

IV.  Designs 7)2 

V.  Dramatic  Pieces      .        .        .        .714 
VI    Encyclopedia 714 

VII.  Letters 715 

VIII.  Music 717 

IX.  Photographs 719 

X.  Pictures 721 

XI.  Reports  in  Newspapers  .  723 

XII.  Sculpture 724 

XIII.  Various 725 

See  also  Dependencies  and  Colonies. 

I.  ASSIGNMENT. 

1.  Agreement  by  Author  giving  Publisher 
Sole  and   Exclusive    Itiaht  of  Printing   and 


Publishing  —  Author  and  Publisher  Agree- 
ment—Assignment  in  Writing— Assignment 
by  Entry— Mortgage  of  Copyright— Power  of 
Sale— Copyright  Act.  1842  (5  &  6  Vict.  c.  45), 
ss.  2,  13,  15.]— The  plaintiff,  J.,  was  the  author 
of  a  series  of  hymn  tunes  known  as  "  Alusic 
and  the  Higher  Life,"  of  which  the  defen- 
dants were  the  publishers,  J.  paying  for  the 
printing,  and  the  plates  used  being  his  pro- 
perty. On  April  2nd,  1897,  J.  was  registered 
as  the  proprietor  of  the  copyright,  the  de- 
fendants' names  being  entered  as  the  pub- 
lishers. 

By  an  agreement  of  July  27th,  1900,  be- 
tween J.  and  N.,  the  defendants'  managing 
director,  in  consideration  of  J.  giving  N. 
"the  sole  and  exclusive  right  of  printing  and 
publishing  "  *'  Music  and  the  Higher  Life  " 
the  parties  agreed  to  conditions— viz.,  that 
N.  should  bear  the  cost  of  printing  and  pay 
J.  6d.  on  every  copy  sold,  supplying  copies  to 
J.  as  required  at  a  specified  price.  The 
volume  was  afterwards  published. 

J.  commenced  two  other  series  of  hymns, 
published  by  the  defendants,  and  also  com- 
piled an  abridged  edition  of  "  Music  and 
the  Higher  Life,"  which  contained,  in  addi- 
tion, certain  tunes  from  the  latter  series. 
On  July  7th.  1903,  J.  and  N.  agreed  to  terms, 
prices,  and  conditions  for  the  abridged  edi- 
tion—viz., that  the  work  should  be  issued  by 
the  defendants,  and  the  agreement  remain 
in  force  until  rescinded  by  mutual  consent. 

The  defendants  registered  themselves  as 
proprietors  of  the  two  later  series  and  of  the 
abridged  edition,  and  claimed  the  copyright 
in  all  the  works.  On  November  27th,  1905, 
J.  determined  the  contracts. 

On  J.'s  application  to  expunge  the  entries 
of  the  defendants  on  the  register  at  Sta- 
tioners' Hall  as  proprietors  of  the  copy- 
rights. 

Held— by  Kekewich,  J.— following  Stephens 
V.  Benning  (24  L.  T.  Rep.  (o.s.)  154,  235;  1 
K.  &  J.  168;  6  De  G.  M.  &  G.  223),  that  the 
words  "  sole  and  exclusive  right  of  printing 
and  publishing"  in  the  agreement  of  July 
27th,  1900,  were  not  equivalent  to  the  copy- 
right in  "  Music  and  the  Higher  Life,"  the 
description  of  "  copyright "  in  sect.  2  of  the 
Copyright  Act,  1842,  to  which  these  words 
approximated,  not  being  an  exhaustive  defi- 
nition, and  that  the  plaintiff  was  entitled  to 
an  order  expunging  the  entries.  "  Copy- 
right"  implies  a  right  for  all  time,  and  not 
a  right  which  may  be  defeated  by  conditions. 

Held— as  to  the  two  later  series  and  the 
abridged  edition,  that,  on  the  facts  proved, 
there  was  not  evidence  of  an  arrangement  for 
registration  in  the  defendants'  names. 

Held— further,  that  an  original  entry  could 
not  operate  as  an  assignment  by  entry  under 
sect.  13  of  the  Copyright  Act,  1842. 

R.  had  advanced  ^100  on  a  charge  on  J.'s 
rights  and  interests  in  "  Music  and  the 
Higher  Life,"  which  charge  contained  a 
power  of  sale.  J.  being  in  default,  R. 
assigned  to  N.  his  rights  under  the  charge. 
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Assignment — Continued. 

Held— that  R.  had  not  assigned  the  pro- 
perty the  subject  of  the  charge,  but  had  only 
assigned  his  mortgage. 

On  appeal. 

Held— (1)  that  an  appeal  lay  from  his  deci- 
sion; but  (2)  that  it  was  right;  since  there 
was  nothing  in  the  agreements  amounting  to 
an  assignment  of  the  copyright  in  the  indi- 
vidual  compositions. 

Decision  of  Kekewich,  J.  ([1906]  2  Ch.  595; 
95  L.  T.  282;  22  T.  L.  E.  749)  affirmed. 
In  re  Jude's  Mosical  Compositions,   [1907]  1 

[Ch.  C51;  76  L.  J.  Ch.  542;  96  L.  T.  766;  23 
T.  L.  E.  461-C.  A. 

2.  Agreement  for  "Complete  Copyright" 
—Book  to  be  Written—"  Employ  "  Person  to 
Write— Copyright  Act,  1842  (5  &  6  Vict.  c. 
45\  ss.  2,  18.] — The  plaintiffs,  who  were  pub- 
lishers, offered  to  an  author  <£'200  for  the 
"  complete  copyright "  in  a  storj'  which  he 
was  about  to  write,  the  story  to  contain  not 
less  than  80,000  words.  This  offer  was 
accepted,  and  ^6160  was  paid  by  the  plaintifis 
to  the  author.  The  words  of  the  story  when 
written  amounted  to  about  70,000  words,  and 
the  plaintiffs  refused  to  pay  the  remaining 
=£40.  The  author  thereupon  treated  the 
agreement  with  the  plaintiffs  as  at  an  end, 
and  sold  the  rights  in  the  story  to  the  de- 
fendant, another  publisher,  who  did  not 
know  of  the  agreement  with  the  plaintiffs, 
for  ^675,  and  this  sum  was  paid  to  the 
author.  The  plaintiffs  published  the  story 
and  registered  themselves  as  the  proprietors 
of  the  copyright.  In  an  action  to  restrain 
ihe  defendant  from  publishing  and  selling 
the  story. 

Held— that  there  was  a  valid  assignment 
of  the  copyright  in  the  story  to  the  plain- 
tiffs within  the  meaning  of  sect.  2  of  the 
Copyright  Act,  1842,  and  that  they  were 
entitled  to  an  injunction. 

Under  sect.  18  of  the  Act  the  plaintiffs 
could  not  have  succeeded,  since  they  had  not 
paid  for  the  book  in  full  as  required  by  that 
section.  Meaning  of  the  words  "  any  book 
whatsoever  "  in  sect.  18  discussed. 
Ward,  Lock  &  Co.,  Ld.  r.  Long,  [1906]  2  Ch. 

[550;    75    L.    J.    Ch.    732;   95   L.    T.    345;    22 
T.  L.  E.  798-Kekewich,  J. 

n.  BOOKS. 

3.  Author  and  Publisher— Agrcev^ent  to 
Share  Profits-Sole  Right  of  Publishing 
Book  —  Bankruptcy  of  Publisher.']  —  The 
plaintiff  agreed  to  act  as  reader  and  literary 
adviser  to  the  defendant,  who  was  a  pub- 
lisher. Subsequently  the  plaintiff  wrote  a 
book  which  was  to  be  published  by  the  de- 
fendant, it  being  agreed  that  the  profits 
should  be  shared  equally  between  them. 
After  several  editions  of  the  book  had  been 
published  the  defendant  became  bankrupt. 

Held— that  the  agreement  as  to  sharing 
profits   did    not    vest    the    copyright    in    the  i 


book  in  the  defendant;  and  that  the  con- 
tract was  a  personal  one,  and  that,  there- 
fore, the  defendant's  trustee  in  bankruptcy 
had  not  the  right  of  reprinting  and  publish- 
ing the  book. 

Lucas  r.  Moncrieff,   (1905)  21  T.  L.  E.  683— 
[Warrington,  J. 

4.  Biographical  Notes-"  Author  "—Assign- 
ment by  Defendant  of  Copyright  before 
Action.'] — The  plaintiffs  sent  out  questions  to 

:  a    number    of    golf    players,    and    from    the 
j  answers  they  compiled  liiographical  notes  in 
I  their    golf    annual.      The    golf    annual    was 
registered  under  the  Copyright  Acts. 

Held  —  that  the  plaintiffs  were  the 
"  authors "  of  the  biographical  notes. 

The  defendants,  before  an  action  was 
brought  to  restrain  them  from  publishing 
or  selling  a  golf  annual  containing  bio- 
graphical notes  taken  from  the  plaintiffs' 
annual,  assigned  their  annual  and  the  copy- 
right therein  to  third  persons.  They,  how- 
ever, admitted  on  the  pleadings  that  they 
had  sold  and  intended  to  sell  the  book. 

Held — that  the  plaintiffs  were  entitled  to 
an  injunction. 

Ja.mes  Nisbet  &  Co.,  Ld.  v.  The  Golf  Agexcy, 
[(1907),  23  T.  L.  E.  370-Kekewich,  J. 

5.  Expunging  Entry  in  Register— Author- 
ised Version  of  the  Bible — Monopoly— Copy- 
right Act,  1842  (5  &  6  Vict.  c.  45),  s.  14.]— 
The  Court,  on  the  application  of  the  Queen's 
printers,  expunged  from  the  register  of  copy- 
rights an  entry  whereby  a  foreigner  was 
registered  as  the  proprietor  of  the  copyright 
in  a  book  entitled  "  The  Eed  Letter  New 
Testament    (Authorised  Version)." 

In    re    "  The     Eed    Letter     New     Testament 

[(Authoeised  Version),"  (1901)  17T.  L.  E.  1 

—Kekewich,  J. 

6.  Infringement—"  Print  or  Cause  to  he 
Printed  " — Allowing  Name  on  Title-Page — 
Agents  —  Partners  or  Joint  Adventurers- 
Copyright  Act,  1842  (5  &  6  Vict.  c.  45),  s.  15.] 
—The  defendant,  G.,  having  determined  to 
publish  a  Diary  of  Merchants,  Shippers,  and 
Foreign  Buyers,  negotiated  with  the  other 
defendants,  a  corporation  known  as  Lloyds, 
in  order  that  the  book  might  bo  published 
in  connection  with  them.  There  was  an 
agreement  between  them  for  the  printing 
and  publishing  of  the  work,  whereby  Lloyds 
were  to  receive  certain  profits,  and  they 
were  to  allow  the  use  of  their  name  as  a 
sort  of  authority  for  the  book— that  is.  they 
allowed  it  to  be  stated  that  it  was  published 
under  their  supervision,  and  to  go  forth 
to  the  world  with  the  title-page  stating 
it  was  printed  at  Lloyds',  Eoyal  Exchange, 
London.  At  G.'s  request  he  was  allowed,  in 
order  to  accelerate  the  publication,  to  get  a 
portion  of  the  book  which  could  not  be 
printed  in  time  by  Lloyds  printed  by  other 
printers— Messrs.  S.  The  sheets  so  printed 
lontained  the  pirated  matter.  It  was  not 
suggested  that  the  committee  of  Lloyds  or 
any  of  their  otficials  knew  of  the  fraud. 
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Books— Co;i<m?«ef?. 

Held— that  on  the  evideuce  Messrs.  S.  were 
agents  of  G.  only,  and  no  such  connection 
between  Lloyds  and  G.  had  been  proved  as 
would  make  them  either  partners  or  joint 
adventurers ;  and  that  it  was  impossible  to 
say  that  Lloyds  printed  the  pirated  part  of 
the  book  or  "  caused  "  it  to  be  printed  within 
the  meaning  of  sect.  15  of  the  Copj'right  Act, 
1842. 

Russell  V.  Briant  ((1849)  8  C.  B.  836;  19 
L.  J.  C.  P.  33;  14  Jur.  201)  and  Lyon  v. 
Knowles  ((1863)  3  B.  &  S.  556;  32  L.  J.  Q.  B. 
71  ;  11  W.  E.  266;  7  L.  T.  (n.s.)  670)  followed. 

Decision  of  Byrne,  J.   ([1901]  1  Ch.  374;  70 
L.   J.  Ch.  237;  49  W.  R.  313;  84  L.  T.  581), 
affirmed. 
Kelly's  Directories,  Ld.  v.  Gavin  and  Lloyds, 

[1902]  1  Ch.  631;  71  L.  J.  Ch.  405;  50  W.  R. 
385;  86  L.  T.  393;  18  T.  L.  E.  346— C.  A. 

7.  Use     of     Author's      Work   —    Common 
Sources  of  Information — Annotated  Edition 
of    Shakespeare— Infringement— Injunction.l 
—An  author   may  avail  himself  of  common 
sources  of  information  on  a  subject,  but  he 
is   not   entitled   to   save    himself   pains   and 
labour    by    adopting     a    predecessor's    work 
with  but  colourable  variations,  even  though  • 
such  predecessor's  work  is  based  on  materials 
which     are     common     property.    Thus     an  j 
author  is  not  at  liberty  to  avail  himself  of 
the  taste  and  judgment  of  a  predecessor  in  j 
illustrating  his  work  by  quotations,  nor  can 
he   justify   taking    such    quotations   on   the  ! 
ground  that  he  has  simply  followed  the  re-  [ 
ferences  given  by  his  predecessor  and  copied 
the  quotations  from  the  original  works. 

Decision  of  Kekewich,  J.   ((1901)  49  W.  E. 
438;  84  L.  T.  452;  17  T.  L.  E.  414),  reversed. 
Moffat  and  Paige,  Ld.  v.  Gill  &  Sons,  Ld., 

[and  Marshall,  (1902)  50  W.  E.  528;  86  L.  T. 
465;  18  T.  L.  E.  547— C.  A. 

III.  CATALOGUES. 

8.  Illustrated  Catalogues— AcAion  for  In- 
fringement— Misleading  Statements  in  Cata- 
logue— Relief  Refused.^ — The  plaintiff  pub- 
lished an  illustrated  catalogue  of  trucks, 
trolleys,  and  barrows  sold  by  him.  Many  of 
the  odd  pages  were  headed,  "  Inventor, 
Patentee,  and  Sole  Maker,"  and  many  of  the 
even  pages  were  headed,  "  Slingsby's 
Patent."  The  plaintiff  had  no  English 
patent  for  the  various  articles  represented, 
though  he  had  certain  foreign  patents.  The 
catalogue  also  contained  pictures  of  build- 
ings on  which  the  plaintiff's  name  was 
written  in  large  letters,  although  he  did  not 
occupy  the  whole  of  them.  The  catalogue 
was  registered  at  Stationers'  Hall. 

Held — in  an  action  for  infringement 
(which  was  admitted),  that  inasmuch  as  the 
statements  as  to  his  being  patentee,  etc., 
were  calculated  to  mislead  the  public,  this 
was  an  attempt  to  get  trade  regardless  of 
the  way  in  which  it  was  obtained,  and  that 
the  plaintifi  was  entitled  to  no  protection. 


Slingsby    r.     Bradford    Patent    Truck    and 

[Trolley  Co.,  [1905]  W.  N.  122— 

Warrington,  J. 

9.  Illustrated  Catalogue— "  Sheet  of  Letter- 
press "—Copyright  Act,  1842  (5  &  6  Vict.  c. 
42),  s.  2.]— The  plaintiff  was  the  proprietor 
of  a  trade  catalogue  in  the  form  of  a  large 
sheet  of  paper  on  which  were  illustrations 
of  chairs,  sofas,  and  other  articles  of  furni- 
ture, there  being  a  few  formal  words  in  addi- 
•:ion.  The  catalogue  was  registered  as  a 
book  under  the  Copyright  Act,  1842.  The 
defendant  published  a  similar  catalogue, 
copying  some  of  the  illustrations  from  the 
plaintiff's  catalogue. 

Held — that  the  plaintiff's  catalogue  was  a 
"  sheet  of  letterpress,"  and  therefore  a 
"  book  "  within  sect.  2  of  the  Copyright  Act, 
1842,  and  that  he  was  entitled  to  an  injunc- 
tion restraining  the  defendant  from  pub- 
lishing any  catalogue  containing  illustra- 
tions copied  from  the  plaintiff's  catalogue. 
Davis  v.  Benjamin,  [1906]  2  Ch.  491 ;  75  L.  J. 

[Ch.    800;    22   T.    L.    E.  702;  95  L.  T.  671— 
Eady,  J. 

10.  List  of  Articles  for  Sale— Injunction. 
— A  chemist  and  druggist  carrying  on  busi- 
ness in  a  provincial  town  prepared  and 
registered  a  catalogue  of  articles,  medicines, 
and  drugs  sold  by  him,  arranged  under 
various  headings  and  sub-headings,  which 
contained  under  the  heading  "  Drugs  and 
Chemicals,  including  Veterinary  Medicines 
and  Photographic  Chemicals,"  an  alpha- 
betical list,  fifteen  pages  long,  of  such 
articles  with  their  prices,  and  under  the 
heading  "  Patent  Medicines  and  Proprietary 
Preparations.  Any  preparation  not  in  stock 
will  be  procured  with  as  little  delay  as 
possible,"  an  alphabetical  list,  twelve 
pages  long,  of  such  remedies  with  their 
prices.  A  limited  company  carrying  on 
several  businesses  in  the  same  town  added 
a  drug  and  dispensing  department,  and  in- 
serted in  their  catalogue  copies  of  the 
above-mentioned  headings  and  lists  from 
the  chemist's  catalogue,  omitting  two  pre- 
parations only.  They  also  copied  from  his 
catalogue  several  other  entries.  The  copy- 
ing was  admitted. 

On  a  motion  for  an  injunction  to  restrain 
the  company  from  infringing  the  chemist's 
copyright  in  his  catalogue  it  was  contended 
that  mere  dry  lists  of  articles  for  sale  with 
their  prices  could  not  be  the  subjects  of 
copyright. 

Held — that  the  lists  were  subjects  of  copy- 
right, and  an  injunction  was  granted  ac- 
cordingly. 

Collis  v.  Cater,  Stoffel  and  Fortt,  Ld.,  (1898) 
[78  L.  T.  613— North,  J. 

IV.  DESIGNS. 

11.  Sale  of  Blocks  to  Customer  for  Per- 
sonal Use— User  of  Blocks  by  Purchaser 
from  Customer— Copyright  Act,  1842  (5  &  6 
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Designs—  Continued. 

Vict.  c.  45)-Fme  Arts  Copyright  Act,  18G2 
(25  &  26  Vict.  c.  68).]— The  plaintiffs,  who 
were  the  owners  of  a  catalogue  containing 
illustrations  of  designs  for  articles  of 
clothing,  supplied  certain  electro  blocks  of 
the  illustrations  to  a  customer,  for  a  money 
consideration,  on  the  terms  that  he  should 
use  them  for  the  purpose  of  his  own  cata- 
logue only.  One  of  the  defendants,  who 
had  reproduced  the  illustrations  for  the 
customer,  purchased  the  stereos  or  blocks 
from  him  without  any  restrictions  or  condi- 
tions and  produced  a  catalogue  containing 
the  illustrations  in  question  for  the  other 
defendant.  The  plaintiffs  registered  their 
catalogue  as  a  book  under  the  Copyright 
Act,  1842,  but  did  not  register  it  under  the 
Fine  Arts  Copyright  Act,  1862. 

Held — that  the  plaintiffs  were  entitled  to 
an  injunction  restraining  the  defendants 
from  using  the  blocks  for  the  reproduction 
and  sale  of  the  illustrations,  because  the 
defendants  as  purchasers  of  the  stereos  or 
blocks  from  the  customer  could  have  no 
higher  right  of  publication  than  the 
persons  from  whom  they  bought. 

Cooper  V.  Stephens  ([1895]  1  Ch.  567;  64 
L.  J.  Ch.  403;  43  W.  R.  444;  72  L.  T.  390;  13 
R.  444 — Romer,  J.)   approved. 

Decision  of  Byrne,  J.   ((1900)  16  T.  L.  R. 
501),  affirmed. 
W.  Marshall  &  Co.,  Ld.  r.  A.  H.  Bull,  Ld., 

[and  Others,  (1901)  85  L.  T.  77;  17  T.  L.  R, 
684-C.  A. 

12.  Infringement  —  Damages  —  Penalties 
—Absence  of  Bad  Faith  or  Negligence- 
Copyright  Act,  1862  (25  &  26  Vict.  c.  68), 
ss.  1,  6,  11.]— Plaintiff,  as  the  owner  of  a 
design  under  the  Copyright  Act,  1862, 
brouglit  an  action  for  damages  and  penal- 
ties against  T.  &  Co.,  a  firm  who  had  in- 
serted, without  authority,  the  plaintiff's 
design  as  an  advertisement  in  the  two  news- 
papers owned  by  the  defendants  in  the  pre- 
sent actions  respectively,  and  also  separate 
actions  against  these  defendants  claiming 
damages  and  penalties  in  respect  of  each 
copy  of  the  newspapers  which  contained 
the  advertisement,  as  being  an  infringe- 
ment of  his  copyright.  The  Master  of  the 
Rolls  held  the  plaintiff  entitled  to  damages, 
Ijut  not  to  penalties  against  T.  &.  Co. ;  but  | 
finding  as  a  fact  that  the  owners  of  the  i 
newspapers  liad  acted  without  bad  faith  or 
negligence,  he  dismissed  the  actions  against 
them.  No  appeal  was  lodged  against  the 
judgment  in  the  action  against  T.  &  Co.; 
but  the  plaintiff  having  appealed  in  the 
actions  against  the  owners  of  the  news- 
papers : 

Held  (FitzGibbon,  L.J.,  dissenting),  re- 
versing the  decision  of  Porter,  M.R.)— that 
tlie  plaintiff  was  entitled  to  a  penalty  in 
respect  of  each  copy  of  the  newspapers  con- 
taining the  reproduction  of  the  design, 
though   the   publication   took   place   without 


bad  faith  or  negligence.  The  penalty  of 
one  farthing  was  awarded  in  respect  of 
each  copy  published. 

Semble,    the    plaintiff    would    have    been 
entitled    to    penalties    as    well    as    damages 
against  T.  &  Co. 
Green    v.    Irish    Independent    Co.;    Same    v. 

[Freeman's  Journal  Co.,  [1899]  1  I.  R.  386 

— App. 

V.  DRAMATIC  PIECES. 

13.  Mimetic  Sketch— Copyright  Acts,  1833 
(3  &  4  Will.  4,  c.  15)  and  1842  (5  &  6  Vict. 
c.  45),  s.  2.]— A  "  dramatic  piece "  within 
the  meaning  of  sect.  2  of  the  Copyright 
Act,  1842,  may  exist  without  any  words,  and 
be  entitled  to  protection.  An  idea  or  plot 
plus  the  manual  and  physical  actions  may 
be  such  a  "  dramatic  piece." 

Tate  v.  Fullbrook,   (1907)  23  T.  L.  R.  715— 
[Phillimore,  J. 
Reversed,  [1908]  1  K.  B.  821;  24  T.  L.  R.  347 
-C.  A. 

14.  Registration'—  Mistake  in  Time  and 
Place  of  First  Representation  —  Dramatic 
Copyright  Act,  1833  (3  &  4  Will.  IV.  c.  85)— 
Copyright  Act,  1842  (5  &  6  Vict.  c.  45),  ss.  11, 
13,  20,  21,  24.]— The  effect  of  an  incorrect 
entry  in  the  register  at  Stationers'  Hall  as 
to  the  place  and  date  of  the  first  representa- 
tion of  a  dramatic  piece  is  merely  to  vitiate 
the  registration  so  as  to  deprive  the  plaintiff 
of  the  advantage  conferred  by  sect.  11  of  the 
Copyright  Act,  1812,  of  being  able  to  relj' 
upon  the  entry  as  prima  facie  evidence  of 
title;  it  does  not  take  away  his  title,  but 
leaves  him  at  liberty  to  prove  it  in  other 
wavs,  and  leaves  him  the  remedies  provided 
by  the  Dramatic  Copyright  Act,  1833. 
Hardacre  and  Another  r.   Armstrong,   (1905) 

[21  T.  L.  R.  189- Wills,  J. 

VI.  ENCYCLOPiEDIA. 

15.  Articles  in  Fjncyclopcedia—by  General 
Editor —by  Ordinary  Contributor  —  Owner- 
ship of  Copyright  in  such  Articles— Copy- 
right Act,  1812  (5  &  6  Vict.  c.  45),  ss.  2,  3,  18.] 
—  Where  a  person  produces  a  literary  com- 
position for  which  another  person  pays  him 
money,  and  the  latter  expends  money  in 
publishing  it,  and  takes  the  risk  of  the  pub- 
lication, it  may  reasonably  be  inferred  that 
the  author  intended  to  part  with  the  copy- 
right in  his  composition;  at  any  rate,  it  may 
be  so  inferred  in  the  case  of  an  article  writ- 
ten for  an  encyclopivdia. 

The  defendants,  who  are  publishers,  em- 
ployed the  plaintiffs,  the  one  to  act  as  general 
editor  of,  and  also  to  contribute  articles  to, 
an  encyclopanlia  on  sport,  and  the  other 
merely  to  contribute  articles.  The  plaintiffs 
accordingly  contributed  signed  articles,  and 
were  registered  as  the  owners  of  the  copy- 
right tlierein;  and  they  now  sought  to  re- 
strain the  defendants  from  republishing 
such  articles  in  a  book,  other  than  the  en- 
cyclopa'dia.  The  written  agreiMuents,  under 
which  the  plaintiffs  were  employed,  con- 
tained no  stipulation  as  to  the  copyright  of 
the  articles. 
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Encyclopaedia— 6'o?ii!Miw.^rf. 

Held— that,  upon  the  facts  of  the  case,  the 
irresistible  inference  was  that  the  copyright 
in  the  articles  was  intended  to  be  the  pro- 
perty of  the  defendants,  and  that  the  action 
must  fail. 

Sweet  V.  Benning  ((1855)  16  C.  B.  459;  24 
L.  J.  C.  P.  175;  3  W.  E.  519)  and  Lamb  v. 
Evans  ([1893]  1  Ch.  218;  02  L.  J.  Ch.  404;  41 
W.  R.  405;  68  L.  T.  131-C.  A.)  followed  and 
approved. 

Decision  of  Joyce,  J.  ([1902]  1  Ch.  264;  70 
L.  J.  Ch.  797;  50  W.  R.  24;  85  L.  T.  342;  17 
T.  L.  R.  729),  and  of  the  C.  A.  ([1903]  1  Ch. 
318;  72  L.  J.  Ch.  107;  51  W.  R.  300;  87  L.  T. 
005;  19  T.  L.  R.  133)  reversed. 
Lawrence  and  Bullen,   Ld.   v.   Aflalo,   [1904] 

[A.  C.  17;  73  L.  J.  Ch.  85;  52  W.  R.  309;  89 
L.  T.  569;  20  T.  L.  R.  42-H.  L.  (E.). 

VI 1.  lEITEES. 

16.  Property  in— Right  of  Writer  to  Re- 
strain Publication.']— The  defendant  H.,  who 
was  the  proprietor  of  a  newspaper,  pub- 
lished on  the  2nd  Oct.,  1897,  a  violent  attack 
upon  the  plaintiff's  conduct  in  certain  Stock 
Exchange  transactions  some  years  ago, 
founded  upon  letters  written  by  the  plaintiff 
to  B.  The  same  supplement  contained  a 
threat  to  publish  on  the  1st  Jan.,  1898,  proofs 
which  the  defendant  had  in  his  possession 
that  the  plaintiff  had  carried  on  similar  tran- 
sactions in  later  years. 

The  plaintiff,  who  was  also  the  proprietor 
and  editor  of  a  newspaper,  published  on  the 
7th  Oct.,  1897,  an  article  dealing  with  and 
denying  the  defendant's  charges,  in  which 
lie  wrote  :  "  You  may  publish  and  republish 
my  letters  to  B.  as  often  as  you  please," 
adding  that  he  could  restrain  their  publica- 
tion by  injunction  if  he  chose,  but  that  he 
had  no  intention  of  doing  so. 

The  plaintiff  afterwards  published  a  letter, 
alleged  to  have  been  written  by  the  defen- 
dant to  a  third  person,  as  proof  that  the  de- 
fendant was  a  person  wholly  unworthy  of 
confidence. 

The  plaintiff  afterwards  discovered  that 
the  proofs  referred  to  in  the  defendant's 
threat  consisted  wholly  or  partly  of  letters 
written  by  the  plaintiff  to  S.,  and  obtained 
by  the  defendant  H.  from  S.'s  widow. 

The  plaintiff  now  moved  to  restrain  the 
defendants  H.  and  S.'s  widow  from  publish- 
ing any  letters  written  by  the  plaintiff  to 
S.,  and  from  informing  anyone  of  the  con- 
tents thereof. 

Held— that  the  Court  will  restrain  any 
person  in  the  possession  of  letters  from  pub- 
lishing them  against  the  will  of  the  writer, 
except  under  special  circumstances :  e.g., 
where  the  publication  is  necessary  for  the 
purpose  of  clearing  the  defendant's  char- 
acter; that  there  was  nothing  in  the  plain- 
tiff's conduct  to  disentitle  him  to  this  relief, 
and  the  defendant  had  not  shown  that  his 
purpose  in  publishing  the  letters  was  to 
clear  his  own  character. 


The  injunction  was  granted  against  pub- 
lication of  the  letters  from  the  plaintiff  to 
S.,  but  not  against  informing  anyone  of  the 
contents  thereof. 

S.'s  widow  was  not  proved  to  have  given 
the  letters  to  H.  for  the  purpose  of  publi- 
cation, or  to  have  colluded  with  him,  and 
the  action  was  dismissed  against  her  with 
costs. 

Labouchere   v.  Hess,    (1898)  97  L.  T.  559;  14 
[T.  L.  R.  75-North,  J. 

17.  Property  in— Use  of— Right  of  Posses- 
sion to  Use  for  Biographical  Purposes.] — The 
possessor  of  the  letters  and  other  original 
documents  written  by  a  deceased  person  is 
not  entitled  to  publish  them  or  extracts  from 
them  or  paraphrases  thereof  without  the  con- 
sent of  the  deceased's  personal  representa- 
tive, and  if  they  were  written  in  confidnce  is 
not  entitled  to  communicate  their  contents 
to  another ;  but  he  may  use  them  for  the 
purpose  of  getting  information  therefrom 
for  a  biography  of  the  deceased. 

Semble—a.  lawful  possession  of  letters  is 
not  affected  by  the  fact  that  the  original 
recipient  committed  a  breach  of  confidence 
in  parting  with  them. 

Philip  v.  Pennell,  [1907]  2  Ch.  577;  70  L.  J. 
[Ch.  663;  97  L.  T.  386;  23  T.  L.  R.  718- 

Kekewich,  J. 

18.  Property  in— Unauthorised  Disclosure 
of  Contents  of  Private  Documents  to  Inland 
Revenue.] — A  firm  of  law  agents  employed 
an  accountant  to  wind  up  its  affairs.  In  the 
course  of  his  work,  the  accountant  obtained 
possession  of  certain  documents  which  were 
the  property  of  one  of  the  firm's  clients, 
and  sent  copies  of  them  to  Inland  Revenue 
authorities,  for  the  purpose  of  showing  that 
the  profits  in  the  client's  income  tax  returns 
had  been  understated.  The  Inland  Revenue 
demanded  an  explanation  from  the  client, 
who,  however,  was  able  to  satisfy  them  that 
his  return  was  accurate.  He  thereupon 
brought  an  action  against  the  accountant, 
and  it  was  held  that  the  pursuer  had  a 
right  of  property  in  the  papers;  that  the 
defender  was  not  justified  in  making  the 
disclosure  he  did,  and  that  he  was  liable 
for  damages. 

Brown's  Trustees  v.  Hat,   (1898)  28  R.  1112, 
[&  35  Sc.  L.  R.  877 ;  25  R.  1112-Ct.  of  Sess. 

19.  Publication  after  Death  of  Author— 
"Proprietor  of  the  Author's  Manuscript"— 
Copyright  Act,  1842  (5  &  6  Vict.  c.  45),  s.  3.] 
-By  sect.  3  of  the  Copyright  Act,  1842,  "  the 
copyright  in  every  book  which  shall  be  pub- 
lished after  the  death  of  its  author  shall 
endure  for  the  term  of  forty-two  years  from 
the  first  publication  thereof,  and  shall  be 
the  property  of  the  proprietor  of  the 
author's  manuscript  from  which  such  book 
shall  be  first  published  and  his  assigns." 

The  writer  of  certain  letters  died  before 
1845.  These  letters  had  not  been  published 
when,   in  1895,   the  persons  into 
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session  they  had  come  assigned  all  the  copy- 
right which  they  possessed  in  the  letters 
and  the  exclusive  right  of  publishing  them 
to  the  plaintiffs  for  ^250,  and  the  plaintiffs 
agreed  to  return  the  manuscripts  when 
copied,  which  they  did.  In  1898  the  plain- 
tiffs published  the  letters.  The  defendant 
subsequently  bought  the  manuscripts,  and 
claimed  to  have  acquired  the  copyright  from 
the  author's  personal  representative. 

Held— that  the  words  in  sect.  3  of  the 
Copyright  Act,  1842,  "the  proprietor  of  the 
author's  manuscript,"  meant  the  proprietor 
of  the  paper  with  the  words  written  on  it, 
and  not  the  proprietor  of  the  composition 
independent  of  its  inscription;  that,  there- 
fore, the  owner  of  the  letters  was  entitled 
to  assign  to  the  plaintiffs  the  right  to  pub- 
lish the  letters,  and  so  to  enable  the  plain- 
tiffs to  acquire  copyright  in  them;  and  that 
the  true  effect  of  the  agreement  of  1905  was 
to  vest  in  the  plaintiffs  the  copyright  as 
soon  as  there  was  actual  publication  from 
the  manuscripts. 

Decision  of  Kekewich,  J.  ([1906]  1  Ch.  101; 
75  L.  J.  Ch.  99;  54  W.  R.  262;  94  L.  T.  84; 
22  T.  L.  R.  117),  affirmed. 
Macmillan  &  Co.  u.  Dknt,  [1907]  1  Ch.  107;  76 

[L.  J.  Ch.  136;  95  L.  T.  730;  23  T.  L.  R.  45 
-C.  A. 

20.  Publication  of  Letter  by  Stranger- 
Wrongful  Act— Claim  by  Receiver  of  Letter 
for  Damages  for  Conversion — Measure  of — 
Libel-Privileged  Occasion.]— The  defendant 
wrongfully  communicated  to  another  person 
a  letter  which  had  been  written  by  a  third 
person  to  the  plaintiff,  and  which  had  got 
into  the  defendant's  possession,  and  the 
plaintiff  brought  an  action  to  recover  dam- 
ages for  the  detention  and  conversion  of  the 
letter. 

Held— that  the  plaintiff  could  recover  sub- 
stantial damages,  and  not  merely  the  value 
of  the  thing  converted. 

The  plaintiff  also  claimed  damages  for 
libel,  alleging  that  the  letter  contained  state- 
ments defamatory  of  her.  The  Judge  at  the 
trial  ruled  that  the  occasion  was  privileged, 
and  the  jury  found  that  there  was  no 
malice. 

Held— that  the  privilege  was  not  destroyed 
by  reason  of  the  publication  of  the  letter 
being  a  wrongful  act. 

Thurston  v.  Charles,  (1905)  21  T.  L.  R.  659— 
[Walton,  J. 

VIII.  MUSIC. 

21.  Musical  Copyright  Act— Pirated  Copies 
Seized  by  Constable— Order  for  their  De- 
struction—Necessity for  a  Summons— Sum- 
mary Jurisdiction  Acts,  1848  (11  &  12  Vict, 
c.  43),  ,s-.  1;  and  1879  (42  &  43  Vict.  c.  51).  ss. 
34,  51  {3)—Musical  {Summary  Proceedings) 
Copyright  Act,  1902  (2  Edw.  7,  c.  15),  ss.  1,  2.] 
—Ex  parte  proceedings  against  property 
must  be  authorised  by  a  statute,  either  ex- 
pressly or  by  the  plainest  possible  implica- 
tion. 


A  Court  of  summary  jurisdiction  has  no 
power  under  sect.  2  of  the  Musical  Copy- 
right Act,  1902,  to  make  an  order  for  the 
destruction  of  pirated  copies  of  music,  seized 
by  a  constable  whilst  being  offered  for  sale, 
unless  a  summons  has  been  issued  against 
the  person  from  whom  they  were  seized. 

Semble,  also,  sect.  51  (3)  of  the  Summary 
Jurisdiction  Act,  1879,  applies  the  Summary 
Jurisdiction  Acts  to  such  proceedings;  and 
probably,  therefore,  a  summons  is  necessary 

i  under  sect.  1  of  the  Summary  Jurisdiction 

!  Act,  1848. 

Ex  parte  Francis  and  Others,  [1903]  1  K.  B. 

[275;  72  L.  J.   K.   B.  120;  67  J.   P.  153;  51 

W.  R.  267;  88  L.  T.  176;  19  T.  L.  R.  146; 

20  Cox  C.   C,  381-Div.  Ct. 

22.  Musical  Copyright  Act  —  Summary 
Jurisdiction — Order  to  Seize  Pirated  Copies 
in  Private  House — No  Power  to  Grant  Search 
\l'arr-ant— Musical  {Sunnnary  Proceedings) 
Copyright  Act,  1902  (2  Edw.  7,  c.  15),  s.  1.] 
— The  words  "  sold  or  offered  for  sale  "  in 
sect.  1  of  the  Musical  Copyright  Act,  1902, 
are  not  confined  to  a  sale  by  a  hawker : 
therefore,  if  a  Court  of  summary  jurisdic- 
tion is  "  satisfied  by  evidence  that  there  is 
reasonable  ground  for  believing  that 
pirated  copies  are  being  .  .  .  sold "  in  a 
private  house,  the  Court  should  issue  to  a 
constable  an  order  in  the  terms  of  the  sec- 
tion authorising  the  seizure  of  such  copies; 
but  the  Court  has  no  power  to  grant  a 
search  warrant. 

In  re  Francis  and  Others,  Francis  v.  Fisher, 

[(1903)  67  J.  P.  301;  fl  W.  R.  698;  88  L.  T. 

800;  19  T.  L.  R.  507— Div.  Ct. 

23.  Musical  Copyright  Act— Criminal  Pro- 
ceedings— Conspiracy — Pirated  Music — Evi- 
dence of  Oionership  of  Copyright  —  Copy- 
right Act,  1842  (5  &  6  Vict.  c.  4,5)— Musical 
{Summary  Proceedings)  Copyright  Act,  1902 
(2  Edw.  7,  c.  15;.] — If  two  or  more  persons 
combine  together  to  make  pirated  music  for 
sale,  and  so  to  get  the  profits  out  of  that 
music  to  which  they  have  no  right,  that  is 
a  conspiracy  to  deprive  the  owner  of  the 
copyright  of  his  property,  and  is  punishable 
as  a  criminal  conspiracy. 

Certified  copies  of  the  book  of  registry  of 
the  proprietorship  of  copyright  are  admis- 
sible in  a  criminal  prosecution  as  prima 
facie  proof  of  the  proprietorship  of  copy- 
right, and  are  not  rebutted  by  evidence 
tliat  the  original  assignments  of  the  copy- 
right are  in  writing  but  not  produced. 
R.  V.  Willetts,  (1906)  70  J.  P.  127-Common 
[Serjeant,  C.  C.  Ct. 

24.  "Sheet  of  Music"— Perforated  Music 
Slicet  fur  ifechanical  Instrument— Direc- 
tions for  Working  Instrument — "  Copy  "—In- 
fringement—Copyright  Act,  1842  (5  &  6  Vict. 
c.  45),  ss.  2,  15.]— A  copy  is  that  wliich  comes 
so  near  the  original  as  to  give  every  person 
seeing  it  the  idea  of  the  original.  Things, 
therefore,     wliioli     are     used     for     purposes 
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wholly  and  fundamentally  distinct  from 
those  of  their  originals  are  not  copies  of 
such  originals  within  the  meaning  of  the 
Copyright  Act,  1842.  Nor  do  they  become 
copies  within  the  Act  because  they  might 
possibly  be  used  for  the  purposes  of  their 
originals,  so  long  as  no  such  use  is  either 
intended  or  made. 

The  plaintiffs  were  proprietors  of  the 
copyright  of  certain  sheets  of  music.  The 
defendants  sold  certain  perforated  sheets  to 
be  used  as  part  of  a  mechanical  instrument 
for  the  production  of  musical  sounds.  It  was 
possible  to  read  the  notes  of  the  perforated 
sheets.  Certain  words  indicating  time  and 
expression,  which  were  ttken  from  the 
plaintiffs'  sheets  of  music,  were  printed  on 
the  perforated  sheets. 

Held— (I)  that  the  perforated  sheets,  being 
part  of  a  mechanical  instrument,  were  not 
copies  of  the  plaintiffs'  sheets  of  music  with- 
in the  Copyright  Act,  1842;  and  (2)  that  the 
plaintiffs'  copyright  vvas  not  infringed  by 
the  printed  words  on  the  perforated  sheets, 
as  these  were  only  of  use  as  directions  for 
working  the  mechanical  instrument. 

Judgment  of  Stirling,  J.    ([1899]  1  Ch.  836; 
G8  L.  J.  Ch.  379;  47  W.  R.  554;  80  L.  T.  561; 
15  L.  T.  li.  322),  affirmed. 
BoosEY    V.    Weight,    [1900]    1    Ch.    122;    69 

[L.  J.  Ch.  66;  48  W.  K.  228;  81  L.  T.  571;  16 
T.  L.  E.  82— C.  A. 

25.  "Sheet  of  Music"  —  Phonographic 
Record—"  Book  "—Copijright  Act,  1842  (5  & 
6  Vict.  c.  45),  s.  2.]— A  phonographic  record 
of  a  song  is  not  a  "  sheet  of  music,"  and 
therefore  not  a  "  book  "  within  sect.  2  of  the 
Copyright  Act,  1842. 
Newark   v.   The   National   Phonograph   Co., 

[Ld.,   and   the   Edison   Manufacturing    Co., 
Ld.,  (1907)  23  T.  L.  R.  439— Sutton,  J. 


IX.  PHOTOGRAPHS. 

26.  Infringement— Reproduction  of  Photo- 
graph on  Poster*'.]— The  plaintiff,  who  was 
a  photographic  artist,  brought  an  action 
against  the  defendants  for  an  injunction 
and  damages,  alleging  that  they  had  in- 
fringed his  copyiight  in  a  photograph  of 
a  lion  called  "Prince"  by  reproducing  it 
on  the  posters  of  the  Earl's  Court  Exhibi- 
tion. 

The  Court  held  that  there  had  been  a  re- 
production of  the  photograph  within  the 
meaning  of  25  &  26  Vict.  c.  68,  sect.  6,  and 
awarded  as  penalty  the  sum  of  ^50,  with 
costs,  against  the  defendants,  Weiners,  but 
gave  judgment,  without  costs,  for  the 
London  Exhibitions,  Ld.,  on  the  ground 
that  they  did  not  authorise  the  reproduc- 
tion, though  they  should  have  been  more 
careful  in  the  matter. 

Bolton  v.  London  Exhibitions,  Ld.,  (1898)  14 
[T.  L.  R.  550— Mathew,  J. 
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27.  Multiplying  Copies  in  Newspaper- 
Damages— Penalties— Penalty  for  each  Copy 
of  Newspaper  Printed—Fine  Arts  Copy- 
right Act,  1862  (25  &  26  Vict.  c.  68),  s.  6.]- 
A  newspaper  proprietor  who  reproduces  in 
his  newspaper  a  photograph  without  the 
leave  of  the  registered  proprietor  of  the 
copyright  therein  is  liable  to  a  penalty  for 
each  copy  of  the  newspaper  as  well  as 
damages. 

Hildesheimer  v.  W.  &  F.  Faulkner,  Ld., 
([1901]  2  Ch.  552;  70  L.  J.  Ch.  800;  49  W.  R. 
7U8;  85  L.  T,  322;  17  T.  L.  R.  737-C.  A., 
No.  33,  infra),  followed. 

Decision  of  Wright,  J.  ((1901)  17  T.  L.  R. 
482),   reversed. 

NicHOLLS  V.  Parker  and  Another,    (1902)  18 
[T.  L.  R.  459-C.  A. 

28.  Photograph  made  "for  or  on  behalf 
of  "  a  Person  "  for  a  Good  or  a  Valuable  Con- 
sideration"—Photograph  taken  at  Request 
of  Customer— Negative  Remaining  Property 
of  Photographer-Fine  Arts  Copyright  Act, 
1862  (25  &  26  Vict.  c.  68),  s.  1.]— Where  a 
person  has  a  photograph  of  himself  taken 
at  his  own  request  by  a  photographer  in 
circumstances  which  raise  an  implied  pro- 
mise on  his  part  to  pay  for  it,  the  photo- 
graph is  "  made  or  executed  for  or  on 
behalf  of "  that  person  "  for  a  good  or  a 
valuable  consideration"  within  the  mean- 
ing of  sect.  1  of  the  Fine  Arts  Copyright 
Act,  1862,  and  the  copyright  in  the  photo- 
graph belongs  to  him,  though  he  has  not 
bought  the  negative.  A  popular  "  preacher  " 
went  to  the  plaintiff's  studio  and  asked  to 
be  photographed,  saying  that,  if  the  nega- 
tive proved  to  be  a  good  one,  he  might 
buy  it.  Subsequently  the  parties  could  not 
agree  as  to  the  price  to  be  paid  for  a  large 
number  of  prints,  which  the  preacher  re- 
quired for  advertising  purposes,  and  the 
plaintiff  declined  to  accept  payment  for  the 
eighteen  prints  supplied  by  him  in  the  first 
instance.  The  preacher  thereupon  took  one 
of  these  prints  to  another  photographer  and 
employed  him  to  reproduce  it,  and  print  a 
number  of  copies.  The  plaintiff  brought  an 
action  for  infringement  of  copyright,  and 
for   an   injunction. 

Held— that  though  the  negative  was  and 
remained  the  property  of  the  plaintiff,  he 
had  not  the  copyright  in  the  photograph. 

Pollard  V.  Photographic  Co.  ((1888)  40 
Ch.  D.  345;  58  L.  J.  Ch.  251;  37  W.  R.  266; 
60  L.  T.  418;  5  T.  L.  R.  157-North,  J.)  ap- 
proved. 

Melville  v.   Mirror  of  Life   Co.    ([1895]   2 
Ch.    531;    65    L.    J.    Ch.    41;    73    L.    T.    334; 
11   T.   L.   R.   477— Kekewich,   J.)   commented 
on. 
Boucas  v.  Cooke  and  Others,  [1903]  2  K.  B. 

[227;    72   L.    J.    K.    B.    741;    88   L.    T.    760; 
19  T.  L.  R.  475;  52  W.  R.  99— C.  A. 

29.  Photographs  of  Private  Schools— 
Taken  at  Photographer's  Risk — "  Good  or 
Valuable   Consideration"— Fine   Arts   Copy- 
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right  Act,  18G2  (25  &  26  Vict.  c.  68),  s.  1.]— 
The  plaintiffs,  a  firm  of  photographers, 
offered  to  take  photographs  of  private 
schools  entirely  at  their  "  own  risk."  B. 
allowed  them  to  photograph  his  school  and 
pupils,  and  purchased  some  copies.  He  had 
some  of  these  reproduced  as  an  advertise- 
ment in  the  defendants'  "  list  of  schools." 
The  plaintiffs,  having  registered  the  copy- 
right of  the  photographs  in  their  own 
names  as  authors,  brought  an  action 
against  the  defendants  for  infringing  the 
copyright  by  reproducing  these  photographs 
in  the  "  list  "  referred  to. 

Held— that  B.'s  permission  to  the  plain- 
tiffs to  enter  his  school  and  take  photo- 
graphs on  the  chance  of  his  buying  copies 
was  "good  consideration"  for  the  taking 
of  such  photographs,  and  that  the  copy- 
right belonged  to  him  and  not  to  the 
plaintiffs. 

Stackemann   v.    Paton,    [1906]    1   Ch.    774;    75 
[L.  J.  Ch.  590;  54  W.  E.  466— Farwell,  J. 

30.  Wife  acting  as  Husband's  Agent— Im- 
plied Contract  by  Photographer  not  to  use 
Negative  for  Exhibition  —  Injunction.^ — 
Where  the  true  inference  to  be  drawn  from 
the  facts  is  that  a  wife  was  acting  as  the 
agent  of  her  husband  in  such  a  matter  as 
getting  a  photograph  of  herself  and  children 
taken,  and  if  the  money  spent  on  the  object 
was  reasonable,  and  the  object  was  a  reason- 
able one  for  persons  in  the  station  of  life 
the  parties  held,  the  principle  of  Pollard  v. 
Photographic  Co.  ((1888)  40  Ch.  D.  345;  58 
L.  J.  Ch.  251;  37  W.  R.  266;  60  L.  T.  418;  5 
T.  L.  R.  157— North,  J.)  applies,  and  a  con- 
tract by  the  photographer  not  to  use  the 
negative  for  the  purpose  of  exhibition  is  im- 
plied, and  it  is  a  breach  of  confidence  to  ex- 
hibit the  prints,  and  the  husband  is  there- 
fore entitled  to  an  injunction  to  prevent  the 
photographer  from  exhibiting  the  photo- 
graph in  public. 

Stedall  v.  Houghton,  (1902)  18  T.  L.  R.  126— 
[Eady,  J. 

X.  PICTURES. 

Sec  Dependencies  and  Colonies,  88. 

31.  Foreign  Copyritjht  —  International 
Copyright  Act,  1886  (49  &  50  Vict.  e.  33)— 
Assignment  Qualified  by  Undertaking  not  to 
Reproduce  without  Consent  of  the  Assignor.~\ 
— M.  &  S.  assigned  th.^  British  copyright 
in  two  pictures  to  the  plaintiffs  upon  the 
plaintiffs  undertaking  not  to  reproduce  the 
pictures  without  the  consent  of  M.  and  S. 
The  plaintiffs  obtained  the  said  assignment 
for  the  purposes  of  proceedings  against  the 
defendants  for  infringement  of  the  copy- 
right in  these  pictures  :  — 

Held— that  an  assignment  in  writing  of 
the  copyright  in  a  picture  which  is  quali- 
fied by  a  contemporaneous  undertaking  not 
to  reproduce  without  the  consent  of  the  as- 


j  signor,  is  not  a  valid  assignment  so  as  to 
I  enable  the  assignee  to  sue  for  infringement 
I  without  joining  the  assignor  as  co-plaintiff, 

and    also   that   the   assignment   in   this   case 

was  not  bond  fide  to  transfer  the  copyright. 

The  right  of  an  owner  of  the  British  copy- 
I  right  in  a  picture  is  not  identical  with  the 

right  of  the  owner  of  a  patented  invention 

of  an  article. 
;  Landeker  and  Brow^n  v.  Louis  Wolff  &  Co., 
'  [Ld.,  (1907)  52  Sol.  Jo.  45-Joyce,  J. 

32.  Foreign  Copyright  —  Infringement  — 
Printers— Penalties— Costs— Fine  Arts  Copy- 
right Act,  1862  (25  &  26  Vict.  c.  68).  s.  6-In- 
ternational  Copyright  Act,  188G  (49  &  50  Vict. 
c.  33),  s.  2,  sub-s.  (3) — Berne  Convention, 
1887,  art.  2.]— Printers  who  infringe  artistic 
copyright,  though  only  as  mere  agents,  are 
equally  liable  with  their  principals  to  pen- 
alties under  sect.  6  of  the  Fine  Arts  Copy- 
right Act,  1862.  An  owner  of  international 
copyright  is  not  restricted  under  sect.  2, 
sub-sect.  3,  of  the  International  Copyright 
i  Act,  1886,  in  case  of  infringement  in  a 
foreign  country,  to  the  remedies  available 
for  infringement  in  the  country  of  origin. 
A  farthing  is  the  minimum  penalty  that  will 
be  inflicted  in  a  court  of  justice.  Where  in 
an  action  of  infringement  of  copyright  the 
defendant  is  guilty  of  infringement,  but  the 
plaintiff  is  held  not  to  be  entitled  to  any 
remedy  in  a  court  of  equity  because  of  his 
own  misconduct,  the  action  will  be  dis- 
missed without  costs. 

E.V  parte  Beal  ((1868)  L.  R.  3  Q.  B.  387;  37 
L.  J.  Q.  B.  161;  16  W.  R.  852;  18  L.  T.  (n.s.) 
285)  and  Ellis  v.  Marshall  «fe  Son  ((1895)  64 
L.  J.  Q.  B.  757;  15  R.  561— Charles,  J.)  fol- 
lowed. 
Baschet  v.  London  Illustrated  Standard  Co., 

[1900]  1  Ch.  73;  69  L.  J.  Ch.  35;  48  W.  R. 
56;  81  L.  T.  509— Kekewich,  J. 


33.  Infringement — Sep'irite  Offences — Pen- 
alties —  "  A  Sum  not  Exceeding  £10  "— 
Minimum  Penalty  —  Smallest  Coin  of  the 
Realm  —  Aggregate  Sum  —  Divisibility  by 
Nu77iber  of  Offences  —  Fine  Arts  Copi/right 
Act,  1862  (25  &  26  Vict.  c.  68),  s.  6.]-The  ap- 
pellants had  technically  brought  themselves 
within  sect.  6  of  the  Fine  Arts  Copyright 
Act,  1862,  and  had  become  liable  to  a  million 
penalties  in  respect  of, the  distribution  of  a 
million  copies  of  the  pictures  the  copyright 
of  which  belonged  to  tlie  plaintiffs,  and  by 
sect.  6  the  appellants  for  every  such  offence 
forfeited  to  the  plaintiffs  "a  sum  not  exceed- 
ing jtlO."  A  summons  was  taken  out  to 
determine  the  amount  of  the  penalties. 

Held— that  though  each  copy  constituted  a 
separate  offence  yet  there  was  nothing  in  the 
terms  of  the  statute  or  in  common  sense 
which  prevented  the  Court  from  taking  the 
view  that  they  were  not  limited  by  the  coin- 
age of  the  realm  as  regards  a  minimum 
penalty,  e.g.,  a  farthing,  and  that  they  were 
not   dependent   on   the   fluctuating  standard 
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of    the   coinage   as    to    the   sum   -which    they 


Held— that   the    member  of  the  M.'s  staff, 

_  and  not  the  plaintiff,  was  the  author  of  the 

must   assess,  "but   that   they~  were   bound" to  I  P^i'agraph  as  it  appeared;  and  that,  if  there 

exercise  their  discretion  in  giving  that  which  i  ^^^^  ^^^"  ^f^  infringement,  the  plaintiff  had 


they  thought  right  in  the  particular 
and  that  it  was  not  necessary  to  award  for 
each  offence  that  which  would  be  the  proper 
sum  if  there  were  only  one  offence,  but  they 
might  award  an  aggregate  sum  in  respect  of 
all    the    offences    provided    execution  could 


no  cause  of  action. 

There  is  no  copyright  in  news  itself,  but 
only  in  the  form  in  which  it  is  conveyed; 
and  semble,  in  the  present  case  the  para- 
graph complained  of  would  have  been  no  in- 
fringement of  the  plaintiff's  version,  had  it 


issue  for  such    sum;  such  a    sum  need  not  i  ^^^^  published  as  originally  Avritten. 


be  divisible  by  the  number  of  offences. 

Ex  parte  Beal  ((1868)  9  B.  &  S.  395;  L.  R.  3 
Q.  B.  387;  37  L.  J.  Q.  B.  161;  16  W.  E.  852; 
18  L.  T.  (n.s.)  285)  followed. 

Green  v.  Irish  Independent  Co.  ([1899]  1 
Ir.  E.     38G)  disapproved. 

Decision  of  Kekewich,  J.  ((1900)  48  W.  E. 
682;  83  L.  T.  1-14),  reversed. 

HiLDESHEtMER    V.      W.      AND     F.    FaULKNER,    Ld., 

[1901]    2    Ch.    552;    70    L.    J.    Ch.    800;    49 
W.  E.  708;  85  L.  T.  322;  17  T.  L.  E.  737- 

C.A. 


Springfield  v.  Thame,  (1903)  89  L.  T.  242;  19 
[T.  L.  E.  650— Joyce,  J. 

36.  Public  Speech  — "  Author"— Copyright 
Act,  1842  (5  <&  6  Vict.  c.  45),  ss.  2,  3,  18.]- 
Copyright  has  nothing  to  do  with  the  origin- 
ality or  literary  merits  of  the  author  or  com- 
poser. 

A  reporter  is  the  author  of  his  own  report 
if  it  was  he  Avho  brought  into  existence,  in 
the  form  of  a  writing,  a  piece  of  letterpress, 
and  if  he,  and  he  alone,  composed  his  report, 
the  materials  for  his  composition  being  his 


34.  Infringement-"  Copij"  ~  Rough  Copy  ^^°^^^'  '""^"^^^  \^®  ^^^  °^^'^  property,  aided  to 
for  Advertisement-Fine  Arts  Copyright  Act,  \  ^"T  ®-\^""^,^y  ^"^  memory  and  trained 
1862  (25  &  26  Vict.  c.  68),  s  1  ]-A  "copy"  '  J"^'gment.  The  question  whether  the  corn- 
may  perhaps  be  described  as  that  which  !  P"^'*'''"  • '^'^^  copyright  m  his  report  does  not 
comes  so  near  to  the  original  as  to  su<-gest  i  ^^''^^  inversely  with,  or  depend  on,  his  skill 
that  original  to  the  mind  of  every  person  ^"^^  stenography,  nor  does  the  fact  that  the 
seeing  it.      The  plaintiff  was  the  proprietor    subject-matter  of  the  report  has  been  made 


of  the  copyright  in  an  oil  painting  of  con 
siderable   size,    called    "  Nature's    Mirror," 


public   property,    or    that   no   originality   or 
literary  skill  was  demanded  for  the  composi- 


which    portrayed    the    draped    figure     of  'a    ^f^  ^^  ^^^  report,  have  anything  to  do  with 
"  Psyche,"  with  wings,   kneeling  on  a  rock  matter. 


and  looking  into  a  po"ol  of  water!  there  bein'c^  ..  T^®  respondent  published  a  book  called 
a  suitable  background  to  the  picture  In  ,  ^PPrecjiations  and  Addresses :  Lord  Rose- 
au advertisement  in  a  magazine  a  number  of  ^""V'  ,.  speeches  were  preceded  by  short 
photographic  reproductions  of  pictures  used  "°*.f /'1?^'V".'J'°  *^''^  occasion.  It  was  ad- 
in  well-known  advertisements  appeared    one  i  •""  •    '^  -  ^^*   -    *^^®   reports   were   taken   ver- 


such  reproduction  being  a  rude  copy  of  the 
figure  in  "Nature's  Mirror"  without  the 
wings  and  without  the  background.  The 
reproduction  was  about  the  size  of  a  half- 
penny. 

Held— that   this  was  a  copy  or   reproduc- 
tion  of   the   painting   within   sect.    1   of   the 
Fine  Arts  Copyright  Act,  1862,  and  that  the 
plaintiff's  copyright  had  been  infringed. 
Hanfstaengl  v.  W.  H.  Smith  &  Son,  [1905]  1 

[Ch.  519;  74  L.  J.  Ch.  304;  92  L.  T.  351;  21 
T.  L.  R.  291-Kekewich,  J. 

XI.  REPORTS  IN  NEWSPAPERS. 


batim  from  the  reports  in  the  Times.  The 
proofs  were  said  to  have  been  corrected  by 
comparing  them  with  an  album  containing 
Lord  Rosebery's  speeches  kept  and  revised  by 
himself.  Lord  Rosebery  made  no  claim.  The 
Times  reporters  formally  assigned  the  copy- 
right in  the  speeches,  articles,  and  reports 
prepared  by  them  and  published  in  the 
Times  to  the  appellants.  The  appellants 
brought  an  action  against  the  respondent 
claiming  an  injunction  from  publishing,  &c., 
copies  of  his  book. 

Held  (Lor'd  Robertson  dissenting)— that  the 
labour  of  reproducing  spoken  words  into 
print,  and  first  publishing  it  as  a  book, 
makes    the    person    who     has    so     acted     an 


^^  35.  Paragraph  Contributed  to  Newspaper—  "  author  "  within  the  meaning  of  the  Copy- 

"  Author"— Altered  by  Editor— Ownership  of  light    Act.    1842,    and    that    the    injunction 

Coptjright-Copyright  Act,  1842  (5  &  6  Vict.  c.  must  be  made  perpetual. 

45).]— The  plaintiff  wrote  a  short  article  on  The  decision  of  the  Court  of  Appeal  ([1899] 

a  doctor's  "escape  from  drowning,"  and  sent  i  2  Ch.  749;  68  L.  J.  Ch.  760;  48  W.  R.  218;  81 

printed  copies  of  it  to  a  number  of  papers  L-  T.  395;  10  T.  L.  R.  27)  reversed, 

mcluding  the  .1/.,  the  ^     and  the  Evening  S.  Walter  v.  Lane,  [1900]  A.  C.  539;  69  L.  J.  Ch, 

The  S    made  no  use  of  it,  but  the  M.  paid  for  [G99 ;  49  W.  R.   95 ;  83  L.  T.  289 ;  16  T   L   R 

it,  and  published  a  version  abbreviated  and  cri     tt    r     ,■^^ 


dated  and 
touched  up  by  one  of  their  staff:  subse- 
quently the  Evening  S.  reprinted  the  M.'s 
version  of  the  story  with  but  few  alterations. 
In  an  action  by  the  plaintiff  against  the 
Evening  S.,  for  infringement  of  copyright. 


551-H.  L.   (E.) 


XII.  SCTTLPTUBE. 


37.  Artistic  Production  —  Toy  Soldiers  — 
Stamping  Name  of  Proprietor  and  Date  on 
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Sculpture  —  Continued. 

Sculpture—Sculpture  Copyright  Act,  1814 
(54  (Jeo.  3,  c.  56).]— W.  B.,  jun.,  was  a 
designer  and  modeller  of  the  metal  models 
of  soldiers  sold  by  W.  B.  &  Sons,  in  which 
firm  he  was  a  partner.  In  1900  he  designed 
a  model  of  a  yeoman  and  horse,  which  was 
stamped  with  his  name,  W.  B.,  jun.  The 
plaster  cast  was  put  into  the  show-room  a 
few  days  after  the  date  cut  upon  it. 

Held— that  Ihe  model  was  such  an  artistic 
production  as  would  come  within  the  Sculp- 
ture Copyright  Act,  1814;  that  it  differed 
from  the  ordinary  metal  toy,  and  it  had 
sufficient  merit  to  be  protected  by  the  Act; 
that  W.  B.,  jun.,  the  person  who  made  the 
model,  was  entitled  to  put  his  name  on  the 
article,  and  that  the  fact  that  he  had 
partners  in  the  venture  of  selling  the 
article  did  not  necessitate  their  names  also 
being  put  on ;  that  the  fact  that  the  plaster 
cast  was  put  into  the  show-room  a  few  days 
after  the  date  cut  upon  it  did  not  vitiate 
the  owner's  right  under  the  statute. 
Britain  and  Others  i'.  Hanks  Beothers  &  Co., 
[(1902)  86  L.  T.  765;  18  T.  L.  E.  .^25— 
Wright,  J. 

38.  Infringement — "Exposing  for  Sale" — 
Showing  Model  of  Bust  and  Asking  for 
Orders— Sculpture  Copyright  Act,  1814  (54 
Geo.  3,  c.  56),  ss.  1,  3.]— In  an  action  for  in- 
fringement of  the  plaintiff's  copyright  in 
certain  model  busts  of  the  Queen,  the  only 
evidence  of  infringement  was  that  the  defen- 
dant brought  a  sample  pirated  bust  to  K. 
and  asked  for  orders,  whereupon  K.  refused 
to  give  an  order,  and  warned  the  defendant 
that  his  sample  was  an  infringement. 

Held— that  the  defendant  had  not  brought 
himself  within  the  words  of  sect.  3  of  the 
Sculpture  Copyright  Act,  1814,  "make,  or 
cause  to  be  made,  ...  or  exposed  to  sale, 
or  otherwise  disposed  of";  and  that  there- 
fore an  injunction  must  be  refused,  and 
that,  as  no  knowledge  of  the  infringement 
was  brought  home  to  the  defendant,  he  was 
entitled  to  his  costs. 

Britain    and    Others    v.    Kennedy,    (1903)    19 
[T.   L.   R.   122-Wright,  J. 

XIII.  VARIOUS. 

See    Bankruptcy    and    Insolvency,    15G-Libel 
and  Slander,  11. 


39.  News  Agency— Cricket  Scores— Copying 
by  Rival  Agency — Injunction.]  —  In  an 
action  by  one  news  agency  against  another 
for  common  law  piracy  cf  news  matter, 

IlEr.n — that  the  piracy  had  been  proved, 
and  that  an  injunction  should  be  granted  CORONERS 
restraining  the  defendants,  their  servants 
and  agents,  and  each  and  every  of  them, 
from  surreptitiously  obtaining  or  copying 
any  cricket  or  other  news  collected  by  tlie 
plaintiffs  for  the  purpose  of  transmission  to 


their  subscribers,  and  from  transmitting, 
communicating,  or  delivering  to  any  person 
or  persons  by  messenger,  telegraph,  tele- 
phone, or  otherwise  any  cricket  or  other 
news  so  obtained  by  the  defendants. 

Exchange  Telegraph  Co.  v.  Central  Neivs 
([1897)  2  Ch.  48;  66  L.  J.  Ch.  672;  45  W.  E. 
535;  76  L.  T.  591;  13  T.  L.  E.  408— Stirling,  J.) 
followed. 

The  Exchange  Telegraph  Co.,  Ld.  v.  Howard 

[and    the    London    and    Manchester    Press 

Agency,  Ld.,  (1906)  22  T.  L.  R.  374- 

Buckley,  J. 

4").  Practice — Action  on  the  Case — Detinue 
—  Trover  —  Alte7-native  Remedies  —  Costs^ 
Copyright  Act,  1842  (5  &  6  Vict.  c.  45),  ss.  15 
and  23.]— Though  the  proprietor  of  a  copy- 
right can  bring  a  special  action  on  the  case 
against  a  wrong-doer  ander  sect.  15  of  the 
Copyright  Act,  1842,  Le  can  also  sue  thft 
wrong-doer  under  sect.  23  of  the  Act;  under 
sect.  23  he  can  sue  in  detinue  in  respect  of 
copies  the  defendant  has  detained,  and  can 
sue  in  trover  in  respect  of  the  copies  the 
defendant  has  sold  and  converted  to  his 
own  use. 
MuDDOCK  V.  Blackwood,   [1898]  1  Ch.  58;  67 

[L.  J.  Ch.  6;  77  L.  T.  493;  14  T.  L.  R.  43; 
46  W.  E.  166— Kekewich,  J. 

41.  Sheet  of  Letterpress— Advertisement- 
Placed  on  Money-box— Copyright  Act,  1842 
(5  &  6  Vict.  c.  45),  s.  2.]— A  sheet  of  letter- 
press placed  on  money-box  and  explaining 
the  advantage  which  a  person  would  get  who 
used  the  box  in  a  certain  way  is  not  a  sheet 
of  letterpress  "  separately  published,"  and 
is  not  therefore  the  subject  of  copyright. 

Warren  v.  Foster  Bros.  Clothing  Co.,  (1907) 
[51  Sol.  Jo.  145— Warrington,  J. 

42.  Song— Assignment— Necessity  for  Regis- 
tration-Copyright Act,  1842  (5  &  6  Vict.  c. 
45),  s.  22.]— The  author  of  a  song,  which  is 
subsequently  embodied  in  a  play,  and  the 
person  for  whom  he  wrote  the  play,  may  be- 
tween them  restrain  the  unauthorised  per- 
formance of  such  song,  although  it  was  sung 
in  public  before  it  was  registered  as  part 
of  the  play. 

Russell  V.  Sinith  ((1848)  12  Q.  B.  217;  17 
L.  J.  Q.  B.  225;  12  .Tur.  723)  followed. 

A  pencil  note,  "  Herewith  the  MS.  of  your 
song  '  Men,' "  is  not  sufficient  to  give  a  per- 
son a  permanent  and  irrevocable  licence  to 
sing  the  song. 

Edwardes  v.  Cotton,  (190.5)  19  T.  L.  R.  34— 
[Byrne,   J. 


1.  Coroner's  Duties  — Death  of  Prisoner- 
Inquest— Verdict  that  Injury  Received 
before  Admission  to  Gaol— No  Finding  as  to 
How    Deceased    came     by     Injury— Coroners 
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I  received  no  remuneration  for  his  services. 
Act,  1887  (50  &  51  Vict.  c.  71),  ss.  4,  6.]— A  I  ^^'^^  the  medical  officer  "whose  duty  it  was 
man   died   in    prison   nearly   a    month   after  I  ^'^  attend  the  deceased  person  as  a  medical 


admission,    and   the   verdict    at    the    inquest 
was  that  the  deceased  "  died  from  paralysis 


officer  of  the  institution,"  within  the  proviso 
n   sect.    22   of   the   Coroners   Act,    1887,   and 


bis  fees  from  the  coroner  under  that  section. 

Horner  v.  Lewis,  G2  J.  P.  345;  67  L.  J.  Q.  B 

[524;  78  L.  T.  792;  14  T.  L.  E.  354-Div.  Ct. 


following  upon  some  injury  to  the  skull,  |  f'?'^*^ 'i®  ^as  therefore  not  entitled  to 
which  had  set  up  a  large  abscess  in  the  brain,  '"  ^'  "^ 
such  injury  having  been  occasioned  before  his 
admission  to  the  said  prison,"  but  there  was 
no  finding  as  to  how  the  deceased  came  bv 
this  injury.  It  appeared  that  at  the  time 
of  the  inquest  there  was  a  suggestion,  known 
to  the  coroner,  that  the  injury  might  have 
been  received  in  chance  medley  during  the 
assaults  in  respect  of  which  the  deceased 
was  convicted  and  sent  to  prison.  It  subse- 
quently transpired  that  the  deceased  had 
brought  a  cross-summons  for  assault  against 


CORPORATIONS. 

And  see  Executors,  2;     Local  Government; 

Public  Authorities. 

1.   Contract  by— Seal— Architect  Employed 


K.,  which  was  dismissed  by  the  justices,  and    ^^   School   Board— Claim   for  Services   Ren- 
that  certain  persons  accused  K.  of  inflicting  i  dered— Contract      not      under      Seal.]— The 


the  said  injury  with  a  door  knocker.  A 
rule  7iisi  was  obtained  under  sect.  G  of  the 
Coroners  Act.  1887,  for  a  mandamus  to  the 


plaintiff,  an  architect,  had  been  requested 
by  the  defendant  school  board  to  prepare 
plans    for    the    enlargement    of    the    school. 


coroiier  to  hold  a  fresh  inquest,  and  for  a    ^^^^  to  ^^t  as  clerk  of  the  works  and  super- 


certiorari  to  remove  and  quash  the  inqu 
tion  of  the  inquest  already  held. 


ntend    the    construction    of    the    building. 
The  plaintiff  prepared  plans,  but  the  lowest 

HELD-that  the  facts  of  the  case  that  the  I  ^^^^J  'T  ^^  ^  ^""7^/  T""  ^^^'^  '^^!  ^^l'' 

-„j    i,     ,     :,     I  mated.     Another  architect  was  engaged,  who 

carried    out   the    work.     The    plaintiff   sued 

the    school   board   for   professional   services 

endered,  and  the  jury  found  in  his  favour. 


deceased  had  died  in  prison,  and  that  th. 
justices  had  held  an  inquiry  into  the  alleged 
assault  by  K.,  did  not  exonerate  the  coroner 
from  inquiring  "how,  when  and  where  the 


injury 


deceased    met    his    death, 

having   been    a    suggestion    that    the 

was   received   in  an   afiray,   a   fresh   inquest 

must  be  held. 

Semble—per  Lord  Alverstone,  C.J.,  (1)  in 
such  a  case  as  this  notice  should  be  given 
to  the  coroner  before  a  rule  is  obtained,  and 
(2)  the  Director  of  Public  Prosecutions  has 
no  right  to  an  inquest  in  order  to  decide 
whether  a  prosecution  for  murder  or  man- 
slaughter should  be  instituted. 
Eex  v.  Graham,  (1905)  69  J.  P.  324;  93  L  T 
[371;  21  T.  L.  E.  576-Div.  Ct'. 


2.  Death  in  Hospital— Post-mortem  Exami- 
nation and  Attendance  at  Inquest  by  Medical 
Officer— Right  to  Recover  Fees— Coroners 
Act,  1887  (50  &  51  Vict.  c.  71),  s.  22.]-A  hos- 
pital    chiefly     intended     for     children     was 


d    that    there    ""'''^''^'^^  ^^"^  ^  «""^  «f  =^150. 


IIeld  by  Wills,  J.,  on  further  considera- 
tion—that, as  the  agreement  was  not  under 
seal,  the  plaintiff  was  not  entitled  to  re- 
cover. 

Start  v.  West  Mersea  School  Board,   (1899) 
[63  J.  P.  440;  15  T.  L.  R.  442- Wills,  J. 

2.  Contract  under  Seal  —  Alterations  and 
Variations  not  under  Seal  —  Agreement  to 
Compromise  Disputes  not  under  Seal— 
Public  Health  Act,  1875  (38  &  39  Vict.  c.  55), 
ss.  173,  174. J  —  Where  an  urban  authority 
enters  into  a  contract  in  writing,  sealed 
with  the  common  seal  of  such  authority, 
pursuant  to  sects.  173  and  174  of  the  Public 
Health  Act,  1875,  with  a  contractor,  for  the 
construction  by  him,  e.g.,  of  sewerage  works, 
and  the  contract  contains  the  usual  power 


founded  to  meet  the  requirements  of  a  large  I  "  *  ®  engineer,  who  has  the  control  and 
population  in  a  particular  district,  and  was  '  f"Pervision  of  the  works,  to  vary,  alter,  en- 
free  for  the  admission  of  poor  patients  from  l*^'"^^'  oi"  dimmish  any  of  them,  all  varia- 
that  district.  It  had  a  committee  of  manage-  P""^  ^A1  .  alterations  coming  within  the 
ment,  governors  (who  were  the  subscribers).  I  ^^^'™^  O'  t",®  power  conferred  on  the  engineer 


medical  men,  committees,  and  all  the  appa- 
ratus of  an  ordinary  hospital.  The  plaintifi 
was  honorary  medical  officer  of  the  hospital, 
receiving  no  remuneration  for  his  services,' 
and   as   such   medical   officer   he   attended   a 


can   be   validly   made   without   being   under 
the  common  seal  of  the  urban  authority. 

An  agreement  between  an  urban  authority 
and  a  contractor  employed  to  construct 
works  for  them,  as  a  compromise  and  in  full 


patient   who   died    in    the    hospital     and    bv     ^^^^lement  of  all  claims  by  him  against  the 

■  ■■' ^  -'  '  •  '  -^     urban   authority,   is  not  a   contract   within 

sect.    173    of    the    Public    Health    Act,    1875, 
necessary  for  carrying  that  Act  into  execu- 


order  of  the  coroner  he  made  a  post-mortem 
examination  of  the  deceased  and  attended  at 
the  inquest  to  give  evidence.  In  an  action 
by  the  plaintiff  to  recover  his  fees  from  the 


Held— that   the    hospital     was    a   "public 
hospital,"  and  that  the  plaintiff,  though  he 


tion,  so  as  to  be  required  to  be  sealed  with 
the  common  seal  of  the  urban  authority 
under  sect.  174;  and,  therefore,  such  agree- 
ment, though  not  under  seal,  is  capable  of 
being  enforced  against  the  urban  authority. 
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Corporations— CoH^mMcrf. 

Decision  of  Lawrance  and  Collins,  JJ., 
affirmed. 

WiLLUMS  V.  Barmouth  Urban  District  Coun- 
[ciL,   (1897)  77  L.  T.  383-C.  A. 

3.  Contract  of  Rural  District  Council—Seal 
—Employment  of  Engineer  to  Prepare  Plans 
for  Sewerage  Scheme.^  —  A  rural  district 
council,  by  an  agreement  under  their  seal, 
employed  the  plaintiff  as  an  engineer  to  pre- 
pare plans  and  do  other  work  in  connection 
with  a  sewerage  scheme  for  a  certain  area. 
Subsequently  the  council  instructed  the 
plaintiff,  though  not  under  their  seal,  to  pre- 
pare plans  and  do  other  work  as  engineer  in 
respect  of  an  extension  of  the  sewerage 
scheme  to  another  area.  The  plaintiff  duly 
did  the  work.  In  an  action  to  recover 
remuneration  for  his  services  in  connection 
with  these  latter  works,  the  council  pleaded 
the  want  of  a  sealed  contract.  The  Court 
of  Appeal  reviewed  the  conflicting  decisions 
upon  the  point,  and 

Held— that  the  plaintiff  could  recover.  The 
requirements  of  sect.  174  of  the  Public 
Health  Act,  1875,  do  not  apply  to  rural  dis- 
trict councils;  and,  though  at  common  law 
any  corporation  must  contract  under  seal, 
yet  there  are  three  recognised  exceptions  to 
the  rule;  (1)  where  the  work  done  is  of  a 
trivial  nature;  (2)  matters  of  frequent 
occurrence;  (3)  where  work  done,  or  goods 
supplied,  are  accepted  by  a  corporation,  and 
the  whole  consideration  is  executed.  The 
present  case  came  within  the  last  exception. 

Clarke  v.  CuckHeld  Union  ((1852)  21 
L.  J.  Q.  B.  349;  16  J.  P.  257;  16  Jur.  686)  and 
Nicholson  v.  Bradficld  Union  ((1866)  L.  R.  1 
Q.  B.  620;  35  L.  J.  Q.  B.  176;  30  J.  P.  549;  13 
W.  E.  7.31 ;  14  L.  T.  830)  approved. 

Judgment  of  Darling,  J.   (88  L.  T.  317;  18 
T.  L.  R.  507),  reversed. 
Lawford  v.  Billericav  Rural  District  Coun- 

rciL,  [1903]  1  K.  B.  772;  72  L.  J.  K.  B.  554; 

67  J.  P.  245;  51  W.  R.  630;  88  L.  T.  317;  19 
T.  L.  R.  322-C.  A. 

4.  Drainage  Board— Successful  Action  for 
Negligence  Against— Power  to  Levy  Rates  to 
Pay  Damages  and  Cosls—Mandamus.'i— 
Mandamus  may  issue  against  a  drainage 
board  to  compel  such  board  to  levy  a  rate 
to  enable  them  to  pay  the  amount  of 
damages  and  costs  awarded  against  them  in 
an  action  for  injuries  sustained  by  reason 
of  their  negligence  in  the  construction  of 
their   authorised   works. 

Gallsuorthy  v.  Selhy  Dam  Drainage  Com- 
missioners ([1892]  1  Q.  B.  348;  61  L.  J.  Q.  B. 
372;  56  J.  P.  356;  66  L.  T.  17-C.  A.)  fol- 
lowed. 

Parkrr    v.    Carrigrohanb    Drainage    Board, 
[1902]  2  Ir.  R.  138-Q.  B.  Div. 

5.  Harbour  Commissioners  —  Election- 
Right  of  Corporation  to  Vote— "  Person"— 
Commissioners'   Clauses   Act,   1847    (10  &  11 


Vict.  c.  16),  s.  Z—Teignmouth  Harbour  Act, 
1853  (16  &  17  Vict.  c.  xxxvi.),  s.  36.]-By  the 
Teignmouth  Harbour  Act,  1853,  the  Com- 
missioners, who  were  appointed  to  regulate 
the  harbour  and  the  navigation  of  the  river 
Teign,  were  to  be  in  part  elected  by  the 
shipowners  and  the  harbour  ratepayers. 
The  Act  incorporated  the  Commissioners' 
Clauses  Act,  1847,  which  provided  that  in 
that  and  the  special  Act  the  word  "  person  " 
included  a  corporation,  unless  there  was 
something  in  the  subject  or  the  context  re- 
pugnant to  such  construction.  By  sect.  36 
of  the  Act  of  1853  the  Commissioners 
"shall  be  elected  by  a  majority  of  the  votes 
of  the  persons  present  and  entitled  to  vote 
at  the  respective  meeting  for  the  election, 
such  votes  to  be  given  in  writing  under 
the  hands  of  the  respective  voters,  but  a 
proxy  not  to  be  in  any  case  admitted." 

Held— that  the  word  "  persons  "  in  sect.  36 
did  not  include  a  corporation,  who  could 
not,  therefore,  vote  at  the  election  of  the 
Commissioners. 

Wills  v.  Tozer  and  Others,  (1904)  53  W.  R. 
[74;   20  T.   L.   R.   700— Farwell.  J. 


CORRUPT    PRACTICES. 

See  Elections. 


COSTS. 


See  Arbitration  ;  Bankruptcy  and 
Insolvency  ;  Bills  of  Exchange  ; 
Contempt  and  Attachment  ; 
County   Couuts  ;  Criminal   Law 

AND        PROCKDURE  ;        EXECUTION; 

Practice  and  Procedure  ;   Soli- 
citors, ETC. 


COUNTERCLAIM. 

See  Set-off  and  Counterclaim, 
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I.  COUETS,  JUDGES,  AND  OFFICEES. 

1.  Deputy  Judge  —  Different  Courts  in 
same  District— Appointment  of  Two  Depu- 
ties—County Courts  Act,  1888  (51  &  52  Vict. 
c.  43),  s.  18-21. ]-A  County  Court  Judge  can, 
with  the  approval  of  the  Lord  Chancellor, 
appoint  a  deputy  to  act  for  him  in  one  only 
of  the  District  Courts  of  which  he  is  judge. 

Decision   of   Div.    Ct.    (|;i906]    1   K.    B.   22; 
75  L.  J.  K.  B.   126;  54  W.  E.  410;  93  L.  T. 
805;  22  T.  L.  E.  37)  affirmed. 
Eex  v.  Lloyd,  [1906]  1  K.  B.  5.'52 ;  75  L.  J.  K.  B. 

[406;  54  W.  E.  461;  94  L.  T.  498;  22  T.  L.  E. 
390-C.  A. 

2.  Bailiff— Liability  of— Committal  Order 
on  Judgment  Summons— Judgment  Sum- 
mons not  Served— Limitation  of  Time— "  Act, 
neglect  or  default  "—Public  Authorities  Pro- 
tection Act,  1893  (56  &  57  Vict.  c.  61),  s.  1  (a). 
—An  action  will  not  lie  for  damages  in  re- 
spect of  an  arrest  under  a  committal  order 
of  a  County  Court  judge  upon  a  judgment 
summons  so  long  as  the  committal  order 
stands. 

In  May,  1904,  a  judgment  summons,  which 
was  issued  from  a  County  Court  against  the 
plaintiff,  biit  which  was  not  served  upon 
him,  came  on  for  hearing,  and  a  committal 
order  was  made  thereon.  In  January,  1905, 
the  plaintiff  was  arrested  under  the  com- 
mittal order.  In  an  action  against  the  high 
bailiff  of  the  County  Court  to  recover 
damages  for  negligence  in  not  having  served 
the   judgment   summons   upon   the   plaintiff. 

Held— (1)  that  the  action  would  not  lie  so 
long  as  the  committal  order  stood ;  and  (2)  j 
that  the  action  was  barred  by  sect.  1  (a)  of 
the  Public  Authorities  Protection  Act,  1893, 
as  the  "  act,  neglect,  or  default  "  complained 
of— namely,  the  erroneous  return  to  the 
County  Court  that  the  judgment  summons 
had  been  served— occurred  more  than  six 
months  before  action  brought. 
TuRLEY  V.  Daw,  (1906)  94  L.  T.  216;  22  T.  L.  E. 
[231-Bray,  J. 

II.  JURISDICTION  AND  LAW. 

(a)  General  Jurisdiction. 

And  , see  AGmcuLrv RE,  2  :  Bankruptcy, 
56—63  ;  Trade  Marks,  216. 

3.  Bankruptcy— Judge  Exercising  Juris- 
diction—Certiovdri-Absconded  or  abscond- 
ing Debtor— Bankruptcy  Act,  1883  (40  &  47 
Vict.  c.  52),  s.  25  (1)  (a.)— Bankruptcy  Act, 
1890  (53  •&  54  Vict.  c.  71),  .9.  7.]-The  effect  of 
sect.  25  (1)  (a)  of  the  Bankruptcy  Act,  1883, 
as  amended  by  sect.  7  of  the  Bankruptcy 
Act,  1890,  is  that  an  order  may  be  made  for 
the  arrest  of  a  debtor  if,  after  a  bankruptcy 
notice  or  a  bankruptcy  petition,  it  appears 
to  the  Court  that  there  is  probable  cause  for 
believing  that  the  debtor  has  absconded 
before,  or  has  absconded,  or  is  about  to  ab- 
scond after,  the  notice  or  petition  for  any  of 
the  purposes  mentioned  iji  the  section. 


Decision  of  the  Court  of  Appeal  ([1898]  2 
Q.  B.  680;  68  L.  J.  Q.  B.  24;  47  W.  E.  68;  79 
L.  T.  327;  15  T.  L.  E.  9;  5  Manson,  300) 
affirmed. 

Certiorari   does   not   lie   to    bring    up    an 
order  of  a  County  Court  Judge  made  when 
exercising  bankruptcy  jurisdiction. 
Skinner     i\     Northallerton     County     Court 

[Judge.    [1899]  A.  C.  439;  08  L.  J.  Q.  B.  896; 

03  J.  P.  756;  80  L.  T.  814;  15  T.  L.  E.  433; 
6  Manson,  274— H.  L.    (E.) 

4.  City  of  London  Court — Leave  to  Issue 
Process — Defendant  Residing  and  Carrying 
on  Business  Outside  Jurisdiction — Cause  of 
Action  Arising  Either  Wholly  or  in  Part 
Within  the  Jurisdiction — London  (City) 
Small  Debts  Extension  Act,  1852  (15  &  16  Vict. 
c.  Ixxxvii.),  s.  39  (Local)— County  Courts  Act, 
1888  (51  &  52  Vict.  c.  43),  5S.  74,  185.]— The 
jurisdiction  of  the  City  of  London  Court 
stands  unimpaired  by  the  County  Courts 
Act,  1888,  and  unaffected  except  so  far  as 
equitable  jurisdiction  is  added. 

When  the  defendant  resides  and  carries  on 
business  outside  the  jurisdiction  of  the  City 
of  London  Court,  and  is  not  and  never  has 
been  employed  within  the  City,  but  where 
the  cause  of  action  has  arisen  either  wholly 
or  in  part  within  the  City,  it  is  not  neces- 
sary that  leave  should  be  given  to  issue  the 
summons. 

Felton  v.  Bowee  &  Co.,  [1900]  1  Q.  B.  598;  69 

[L.  J.  Q.  B    351;  48  W.  E.  349;  82  L.  T.  419 

Div.  Ct. 

5.  Foreclosure  Action — Mortgage  reduced 
from  over  to  under  <£500.]— Where  a  mort- 
gage had  been  given  to  secure  ^675,  but  only 
.£475  of  this  sum  was  actually  advanced,  and 
the  amount  owing  was  afterwards  reduced  to 
^451. 

Held— that   the   County   Court   Judge  had 
jurisdiction  in  an  action  for  foreclosure  in- 
asmuch as  the  mortgage  did  not  exceed  ^6500. 
Shields,   Whitley   and   District   Amalgamated 
[Model  Building  Society  v.  Eichards,  [1901] 
W.     N.     106;    36    L.     J.     N.     C.    253;    111 
L.  T.  Jour.  85— Cozens-Hardy,  J. 

6.  Injunction— Breach  of  Covenant  in  Re- 
straint of  Trade— Damages  assessed  by  Par- 
ties at  £4:0— Damages  not  Claimed.'] — A 
County  Court  Judge  has  jurisdiction  to  grant 
an  injunction,  although  the  plaintiff  does  not 
ask  for  damages  or  further  relief  in  a  case 
where  the  damages  (if  asked  for)  must,  by 
agreement  between  the  parties,  have  been 
under  £50. 

Stiles   v.  Ecclestone,   [1903]   1   K.   B.  544;   72 

[L.  J.  K.  B.  256;  51  W.  E.  411;  88  L.  T.  294 

Div.   Ct. 


j      7.     New    Trial — Application    for—Jurisdic- 
:  tion  to  alter  Judgment  and  enter  Judgment 

—County  Courts  Act,  1888   (51  &  52  Vict.   c. 

43),  s.  93.]— A    County    Court   Judge  has  no 
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Jurisdiction  and  Law -Continued. 
jurisdiction,  on  an  application  to  him  for  a 
new  trial,  to  alter  the  judgment  which  he 
has  given  for  the  plaintiff  and  enter  judg- 
ment for  the  defendants. 
Robinson  v.  Fawcett  and  Firth,  [1901]  2 
[K.  B.  325;  70  L.  J.  K.  B.  639;  84  L.  T.  629 
-Div.  Ct. 

8.  Orders— Subscqurnt  Alteration  of  Order 
— Functus  Officio — Appeal  —  Prohibition.']— 
Where  a  County  Court  Judge  has  made  an 
order  he  is  functus  officio  and  has  no  juris- 
diction to  vary  such  order  afterwards. 

Where  an  order  has  been  made  in  circum- 
stances that  would  give  a  Divisional  Court 
jurisdiction  to  issue  a  prohibition,  the  party 
aggrieved  is  not  thereby  deprived  of  his  right 
to  appeal  against  such  an  order  to  the  Divi- 
sional Court  in  the  ordinary  way  instead  of 
applying  for  a  prohibition. 

Barker  v.  Palmer  ((1881),  8  Q.  B.  D.  9;  30 
W.  R.  59;  45  L.  T.  480)  followed. 

SWEETLAND      V.      ThE      TuEKISH      CiGARETTE      Co., 

[(1899)  47  W.  R.  511;  80  L.  T.  472— Div.  Ct. 

9.  Prohibition— Inferior  Court— Companies 
(Winding-up)  Act  1890  (53  &  54  Vict.  c.  63), 
s.  1,  sub-ss.  (1)  and  (G).]— By  sect.  1  of  the 
Companies  (Winding-up)  Act,  1890,  a  County 
Court,  having  jurisdiction  under  the  Act  to 
wind-up  a  company,  has  for  the  purposes  of 
that  jurisdiction  all  the  powers  of  the  High 
Court. 

Therefore,  where  a  County  Court  Judge,  in 
the  course  of  winding-up  a  company  under 
that  Act,  made  an  order  of  committal  for 
contempt  of  court : 

Held— that  for  this  purpose  the  County 
Court  Judge  was  not  in  the  position  of  an 
inferior  court,  and  that,  therefore,  prohibi- 
tion would  not  lie  in  respect  of  the  order 
complained  of. 
Re  New  Par  Consols,  Ld.    (No.  2),   [1898]   1 


[Q.  B.  669;  67  L.  J.  Q.  B.  598;  78  L.  T.  312; 
46  W.  R.  369;  5  Manson  277-C.  A. 

10.  Service  out  of  the  Jurisdiction — Irish 
County  Courts  Act,  1877  (40&41  Vict,  c.56).] 
—Where  an  Irish  County  Court  has  jurisdic- 
tion to  deal  with  a  case  so  far  as  its  subject- 
matter  is  concerned,  it  has  all  the  powers  of 
the  High  Court  necessary  for  bringing  all 
proper  parties  before  it,  including  the 
powers  of  service  out  of  tiie  jurisdiction. 
Sexton    v.    O'Halloran,  [1904J  1  Ir.  R.  123— 

[C.  A. 

11.  Service  of  Summons  out  of  Jurisdiction 
—Scotch  Defendant— Wrongful  Service— Pro- 
hibition—Alternative  B cm edy— Discretion  of 
Court— County  Court  Rules,  1903,  Order 
VII.,  rr.  41,  49.]— In  a  County  Court  action 
for  alleged  breach  of  a  contract  within  the 
district  of  the  Court,  the  County  Court 
Judge  improperly  made  an  order  for  service 
of  the  summons  upon  the  defendants  in 
Scotland,  where  they  resided  and  had  their 


only  place  of  business,  nuch  service  being 
contrary  to  the  provisions  of  the  County 
Court  Rules,  Order  VII.,  r.  41. 

Held— that  the  High  Court  should  grant 
a  prohibition,  although  the  defendant 
might,  if  he  had  seen  fit,  have  applied  to 
the  County  Court  Judge  under  Order  Vll., 
r.  49,  to  set  aside  the  service. 
Channel    Coaling    Co.  v.  Ross    and  Another, 

[1907]   1  K.  B.  145;  76  L.  J.  K.  B.  145;  95 
L.   T.   728— Div.   Ct. 

12.  Specific  Performance— Sale  of  Equity  of 
Redemption — Purchase-money  not  exceeding 
£500— County  Courts  Act,  1888  (51  &  52  Vict, 
c.  43),  s.  67.] — An  action  was  brought  in  a 
County  Court  for  specific  performance  of  an 

1  agreement   to    sell    property    for    .£75.    The 
I  property,  but    for    an  existing  charge,  was 

worth  more  than  £bOO. 
j  Held— that  the  amount  cf  the  actual  pur- 
:  chase-money  formed  the  test  of  jurisdiction; 
and  that  the  Judge  had  jurisdiction  to  hear 
the  case,  as  the  purchase-money  did  not  ex- 
ceed =£500. 

R.  V.  Judge  Whitehorne,  [1904]  1  K.  B.  827; 

[73  L.  J.  K.  B.  344;  .52  W.  R.  524;  90  L.  T. 

514;  20  T.  L.  R.  311— Div.  Ct. 

13.  Sufficiency  of  Stamp— New  Trial— Iligh 
Court  rule  Applicable — County  Courts  Act, 
1888  (51  &  52  Vict.  c.  43),  s.  164.]— In  the  ab- 
sence of  any  rule  under  the  County  Courts 
Act,  1888,  making  provision  as  to  appeals 
from  the  ruling  of  any  County  Court  Judge 
that  the  stamp  upon  any  document  is  suffi- 
cient, or  that  the  document  does  not  require 
a  stamp. 

Order  XXXIX.,  r.  8,  applies  by  virtue  of 
sect.  164  of  the  County  Courts  Act,  and  no 
appeal  lies. 
Mandek  v.     Ridgway,    [1898]  1  Q.  B.  501;  67 

[L.  J.  Q.  B.  335;  78  L.  T.  118;  14  T.  L.  R. 
230 ;  46  W.  R.  366— Div.  Ct. 

14.  Admission  of  Unstamped  Document.'] — 
A  County  Court  Judge  has  no  right  to  admit 
in  evidence  an  unstamped  document  and  to 
remit  the  penalty  payable  in  respect  thereof; 
but,  if  he  does  so,  no  appeal  lies  against  his 
act. 

Lowe  v.  Dorling,  (1905)  74  L.  J.  K.  B.  794— 
[Div.  Ct. 

15.  Title  to  Land— Incidentally  coming  in 
Question— Remitted  Action— Effect  of  Order 
—Countii  Courts  Acts,  1888  (51  &  52  Vict.  c. 
43),  ss.  60,  61;  and  1903  (3  Edw.  7,  c.  42),  s.  3.] 

Semble,  where  an  action  in  the  High 
Court  has  been  remitted  to  the  County 
Court,  and  when  in  the  County  Court  it  is 
ascertained  that  the  title  to  land  will  inci- 
dentally come  in  question,  the  County  Court 
Judge  has  no  jurisdiction  to  entertain  the 
action  in  the  absence  of  a  written  consent 
of  the  parties  or  their  solicitors. 
Toon  v.  Stanbury  Eardley,  (1906)  22  T.  L.  R. 
[536— Div  Ct. 
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Jurisdiction  and  Law — Continued. 
(b)  Bemitted  Actions. 

16.  Action  Wrongly  Reuiitted— Order  not 
Appealed  from— Objection  to  County  Court 
Judge's  Jurisdiction— Prohibition— County 
Courts  Act,  1888  (51  &  52  Vict.  c.  43),  s.  65- 
County  Court  Rules,  Ord.  33,  r.  1.]— In  an 
action  of  contract,  in  which  a  sum  exceed- 
ing ,£100  was  claimed,  tlie  claim  was  limited 
to  dBlOO  after  action  brought,  and  the 
Master,  upon  the  plaintiff's  application, 
made  an  order  that  the  action  should  be 
tried  in  the  County  Court.  The  defendant 
did  not  appeal  against  this  order.  The 
County  Court  Judge  tried  the  case  and 
gave  judgment  for  the  plaintiff.  The  de- 
fendant thereupon  applied  for  a  writ  of 
prohibition. 

Held— that  the  Master  ought  not  to  have 
made  the  order  remitting  the  action  to  the 
County  Court,  upon  the  ground  that  the 
reduction  must  be  so  made  that  the  reduced 
claim  appears  upon  the  writ  in  the  High 
Court;  that  it  was  too  late  for  the  defen- 
dant, who  had  not  appealed,  to  take  the 
objection  in  the  County  Court;  and  that 
there  was  no  excess  of  jurisdiction  when 
the  matter  was  before  the  County  Court 
Judge  for  he  was  not  compelled  to  decide 
whether  or  not  he  should  obey  an  appeal- 
able  order  against  which  no  appeal  had 
been   brought. 

DiEEKEN  V.  Philpot,   [1901]   2  K.   B.  380;   70 

TL.   J.   K.  B.  675;  49  W.  E.  703;  85  L.  T. 

246;  17  T.  L.  R.  491-Div.  Ct. 

17.  Bankruptcy  of  Plaintiff— Joinder  of 
Trustee  as  Co-Plaintiff— Power  to  Order 
Trustee  to  give  Security  for  Costs— County 
Courts  Act,  1888  (51  &  52  Vict.  c.  43),  ss.  65, 
94,]_Where  an  action  of  contract,  brought 
in  the  High  Court,  is  ordered  to  be  remitted 
to  a  County  Court,  under  sect.  65  of  the 
County  Courts  Act,  1888,  and  the  plaintiff 
in  the  action  becomes  bankrupt,  and  his 
trustee  in  bankruptcy  is  added  as  a  co- 
plaintiff  under  the  Eules  of  the  Suprepae 
Court,  and  while  the  action  still  remains 
in  the  High  Court,  the  County  Court  has 
no  jurisdiction  when  the  action  becomes 
a  County  Court  Action,  by  lodging  the 
original  writ  and  order  with  the  registrar, 
to  order  the  trustee  in  the  bankruptcy  to 
give  security  for  costs  under  sect.  94  of 
the  County  Courts  Act. 

Hemming   v.   Davies   [1898],   1   Q.   B.   660;   67 

[L.  J.  Q.  B.  458;  78  L.  T.  500;  5  Manson, 

73;  14  T.  L.  E.  309— Div.  Ct. 

18.  Claim  originally  above  £W0— Reduced 
by  amendment  of  Writ— County  Courts  Act, 
1888  (51  &  52  Vict.  c.  43),  s.  65.]— Where  in 
an  action  of  contract  commenced  in  the 
High  Court  the  claim  originally  indorsed 
on  the  writ  exceeded  JEIOO,  but  subsequently 
the  plaintiff  obtained  leave  to  amend  his 
writ  by   reducing  the   claim  to   ^£34. 

Held— that,   as  the   amendment    (when  in 
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fact  made)  would  have  the  effect  of  substi- 
tuting the  amended  writ  as  the  commence- 
ment of  proceedings,  the  Master  had  power, 
when  granting  leave  to  amend,  to  remit  the 
action  to  the  County  Court. 

Dierkcn  v.  Philpot  ([1901]  2  K.  B.  380;  70 

L.  J.  K.  B.  675;  49  W.  E.  703;  85  L.  T.  246- 

Div.  Ct.,  No.  16,  stipra),  distinguished. 

Sneade  v.  Wotherton  Barytes  and  Lead  Min- 

[iNG    Co.,    Ld.,    [1904]     1     K.     B.     295;    73 

L.  J.  K.  B.  170;  52  W.  E.  225;  90  L.  T.  53; 

20  T.  L.  E.  183-C.  A. 

19.  Claim  for  Liquidated  Damages- 
Amendment  by  claiming  Unliquidated 
Damages— Jurisdiction— County  Courts  Act, 
1888  (51  &  52  Vict.  c.  43),  ss.  65,  87.]— 
Although  only  a  claim  for  liquidated 
damages  can  be  remitted  to  the  County 
Court  under  sect.  65  of  the  County  Courts 
Act,  1888,  yet,  when  such  an  action  has 
been  remitted  for  trial  to  the  County  Court, 
the  latter  Court  has  the  same  powers  of 
amendment  as  if  the  action  had  been 
originally  brought  in  the  County  Court. 

Therefore,  where  the  claim  in  a  remitted 
action  is  to  recover  a  liquidated  sum  for, 
e.g.,  demurrage,  the  County  Court  has 
power  to  amend  the  claim  by  altering  it 
to  one  for  unliquidated  damages  for  deten- 
tion of  the  waggons  in  question. 
Spencer,  "Whatley,  and  Underhill  v.  Forster 

[and  Co.  [1905]  1  K.  B.  434 ;  74  L.  J.  K.  B. 

288;  92  L.  T.  163;  21  T.  L.  R.  224— Div.  Ct. 

20.  Costs— Action  on  Contract  for  over  -£20 
—Payment  by  Defendant  to  Plaintiff  outside 
Court— Less  than  ,£20  recovered  in  County 
Court— More  than  ,£20  recovered  in  Action- 
Particulars  of  Claim— County  Courts  Act,  1888 
(51  &  52  Vict.  c.  43),  s.  I16.]-The  plaintiffs 
originally  brought  their  action  in  the  High 
Court  for  the  balance  due  on  a  promissory 
note,  viz.  £21  odd.  After  they  brought  that 
action  they  received  from  the  defendants, 
as  a  payment  made  outside  the  Court  be- 
tween the  parties,  the  sum  of  JfiS  odd,  thus 
reducing  the  sum  due  to  the  plaintiffs,  after 
giving  credit  for  that  payment,  to  J619  odd. 
The  action  was  remitted  to  the  County 
Court,  and  the  plaintiffs  in  their  particulars, 
included  in  the  sum  for  which  they  gave 
credit  this  sum  of  ^68,  and  they  claimed 
the  balance  of  .£19  only.  The  only  date  put 
against  the  sum  of  £8  in  the  particulars  was 
"  1901,"  which  did  not  show  that  the  ,£8  had 
been  paid  since  the  action  brought.  Upon 
the  trial  of  the  action  in  the  County  Court, 
judgment  was  entered  for  the  plaintiffs,  ,£19 
odd. 

Held,  by  Lord  Alverstone,  C.J.,  and  Chan- 
nell,  J.  (Darling,  J.,  dissenting)— that  look- 
ing at  the  substance  the  plaintiffs  had 
recovered  in  the  action  a  sum  not  less  than 
je20;  and  that  they  were  therefore  entitled 
to  their  costs,  and  sect.  116  of  the  County 
Courts  Act,  1888,  did  not  apply. 
Pearce    v.    Bolton,    [1902]    2    K.    B.    Ill;    71 

[L.  J.  K.  B.  558;  86  L.  T.  530;  18  T.  L.  E. 
516-Div.  Ct. 


737 


COUNTY  COUHTS. 


738 


Jurisdiction  and  Law — Conliniced. 

21.  Costs  of  Application  under  Order  XIV. 
—Action  remitted  to  County  Court— Order 
made  for  "  costs  in  cause  "—Jurisdiction- 
County  Courts  Act,  1888  (51  &  52  Vict.  c.  43), 
ss.  65  t6  116— Rules  of  the  Supreme  Court, 
Order  XIV.,  r.  9.]— Upon  an  application  for 
judgment  under  Order  XIV.,  in  an  action  of 
contract  to  recover  ^22,  the  defendant  ob- 
tained leave  to  defend.  Upon  a  subsequent 
application  by  the  plaintiff  at  chambers  it 
was  ordered  that  the  action  should  be  re- 
mitted to  the  County  Court,  and  that  the 
costs  of  the  application  under  Order  XIV. 
should  be  "  costs  in  the  cause." 

Held— that   there   was   no   jurisdiction   to 
make  the  order  as  to  costs.. 
Dunn    v.    Appleton,    [1898]    1    Q.    B.    564;    67 

[li.  J.  Q.  B.  428;  78  L.  T.  246;  14  T.  L.  R. 
264-C.  A. 

22.  Costs— Judgment  for  Plaintiff  in  High 
Court  under  Ord.  14  for  Part  of  Claim- 
Judgment  for  Defendant  in  County  Court  as 
to  Balance— Costs  to  Abide  Event— County 
Courts  Act,  1888  (51  &  52  Vict,  c.  43),  ss.  65, 
113.]— The  plaintiffs  claimed  .£20  2s.  for  goods 
sold  and  delivered.  The  defendant  sent  the 
plaintiffs  a  cheque  for  £S  14s.,  saying  that 
was  all  he  owed.  The  plaintiffs  returned  the 
cheque,  and  brought  an  action  in  the  High 
Court,  and  under  Ord.  14  signed  judgment 
for  .£8  14s.  The  defendant,  with  leave,  de- 
fended as  to  the  balance,  and  the  action  was 
remitted  to  the  County  Court,  where  the  de- 
fendant got  judgment,  and  the  judge  de- 
clined to  make  any  special  order  as  to  costs. 

Held— that  in  the  absence  of  any  special 
direction  the  costs  abided  the  event — viz., 
the  recovery  of  the  =£8  14s.— and  the  defen- 
dant did  not  get  any  costs,  the  action  being 
one  action,  which  could  not  be  split  in  two 
by  the  order  of  remittal. 
Wright  &  Son  v.  Bull,  [1900]  2  Q.  B.  124;  69 
[L.  J.  Q.  B.  529;  82  L.  T.  508-Div.  Ct. 

23.  Costs— Payment  into  Court  under  Ord. 
14  of  Part  of  Claim— Judgment  for  Defen- 
dants for  Balance— County  Court  Rules,  1903, 
Ord.  53,  r.  IS— County  Courts  Act,  1888  (51  ^ 
52  Vict.  c.  43),  s.  113.]— In  an  action  in  the 
High  Court  to  recover  .£71  for  goods  sold 
and  delivered,  an  order  was  made  under 
Order  14  that  as  regards  <£23  of  the  amount 
claimed  judgment  should  be  entered  for  the 
plaintiffs,  unless  that  sum  were  paid  into 
Co\irt.  The  defendants  paid  that  sum  into 
Court,  and  the  action  was  remitted  for  trial 
to  the  County  Court.  The  defendants  gave 
notice  that  they  did  not  intend  to  defend 
the  action  so  far  as  related  to  the  amount 
paid  into  Court.  At  the  trial  the  defendants 
succeeded  on  the  balance  of  the  plaintiffs' 
claim,  and  judgment  was  entered  for  them, 
with  costs. 

Held— that  the  judge  had  power  to  award 
costs  to  the  defendants;  and  that  such  costs 
should  be  taxed  on  the  scale  applicable 
whore  the  amount  claimed  exceeded  .£50. 

B.D.— VOL.    I. 


Dicta  in   Wright  v.   Bull   ([1900]  2  Q.   B. 
124;    69    L.    J.    Q.    B.    529;    82    L.    T.    568— 
Div.  Ct.,  supra),  disapproved. 
Aston  Tube  Works,  Ld.,  v.  Dumbell  and  An- 

[OTHER,  [1904]  1  K.  B.  535;  73  L.  J.  K.  B. 

208;  52  W.  R.  444;  90  L.  T.  315;  20  T.  L.  R. 
165-Div.  Ct. 

24.  Costs — Costs  in  County  Court — Discre- 
tion of  Judge  as  to— County  Courts  Act,  1888 
(51  &  52  Vict.  c.  43),  ss.  65,  113.]— Where  an 
action  is  remitted  to  a  County  Court  under 
sect.  65  of  the  County  Courts  Act,  1888,  the 
County  Court  Judge  has  the  same  discretion 
under  sect.  113  as  to  the  costs  in  the  County 
Court  as  if  the  action  had  been  commenced 
in  that  Court. 

Decision  of  Div.  Ct.  ([1905]  2  K.  B.  196;  74 
L.  J.  K.  B.  708;  53  W.  R.  664;  93  L.  T.  199; 
21  T.  L.  R.  538)  affirmed. 
EvERALL   V.   Brown,    [1906]   2   K.   B.   884;   75 

[L.  J.  K.  B.  960;  95  L.  T.  231;  22  T.  L.  R. 
767-C.  A. 

25.  Costs— Judgment  in  High  Court- 
Judgment  in  County  Court  for  Balance- 
County  Courts  Act,  1888  (51  &  52  Vict.  c.  43), 
ss.  G5  and  116.]— Where  in  an  action  brought 
in  the  High  Court  an  order  remitting  the 
action  is  made  after  judgment  with  costs 
has  been  given  for  part  of  the  claim,  the 
costs  to  be  given  in  the  County  Court  are 
the  costs  taxed  according  to  the  scale  ap- 
plicable to  the  balance  actually  recovered 
in  the  County  Court. 

A.  sued  B.  in  the  High  Court  for 
^29  18s.  lid. 

Judgment  for  ,£27  18s.  5d.  with  costs  was 
given  under  Order  XIV.,  and  the  case  was 
remitted. 

In  the  County  Court  the  plaintiff  re- 
covered the  balance  of  >£2  Os.  6d. 

Held— that  the  scale  of  costs  applicable 
was  the  .£2  to  .£5,  not  the  <£20  to  <£50  scale. 

Kceble  v.  Bennett  ((1894)  2  Q.  B.  329)  dis- 
tinguished. 
Bailey  v.  Watson  &  Co.,  [1898]  2  Q.  B.  270; 

[67  L.  J.  Q.  B.  802;  78  L.  T.  720;  14  T.  L.  R. 

203— Div.  Ct.,  overruled,  see  No.  29,  infra. 


26.  Costs— Judgment  under  Order  14  for 
Part  of  Claim— Judgment  in  County  Court 
for  Balance  —  Successful  Counter-claim  in 
County  Court  Exceeding  Balance  of  Claim 
-Dutii  of  Judqe  to  Make  Special  Order  as 
to  Costs-County  Courts  Act,  1888  (51  &  52 
Vict.  c.  43),  ss.  65,  113.]— In  an  action  for  .£70 
the  plaintiff  recovered  <£bO  under  Order  14, 
and  his  claim  for  the  balance  and  a  counter- 
claim were  remitted  to  the  County  Court, 
whore  he  recovered  ^£20,  but  the  defendant 
recovered  ,£30  on  the  counterclaim.  There- 
upon the  County  Court  Judge  made  a 
special  order  giving  the  plaintiff  the 
general  costs  of  the  action  down  to  the 
date  of  the  order  for  remission,  and  giving 
tlie  defendant  the  general  costs  subsequent 
to   such   order. 

24: 
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Held— that  the  decisions  were  in  so  un- 
satisfactory a  state  that  the  Judge  in  such 
cases  not  only  has  power,  but  ought,  to  make 
a  special  order  as  to  the  apportionment  of 
the  costs. 

M'Eachen    v.    Sallyco    Mineral    Water    Co., 
[(1903)  19  T.  L.  E.  208— Div.  Ct. 

27.  Costs— Less  than  .£50  Claimed— County 
Courts  Act,  1888,  s.  11G.]-S.  IIG  of  the 
County  Courts  Act,  1888,  applies  lo  all 
actions  brought  in  the  High  Court  which 
might  have  been  brought  in  the  County 
Court  whether  tried  in  the  High  Court  or 
ordered  to  be  tried  in  the  County  Court 
under  s.  65. 

Rule  in  White  v.  Cohen  ([1893]  1  Q.  B.  580) 
approved. 

Simpson   v.   Parsons,    [1904]    48   Sol.   J.   622- 
[Div.   Ct. 

28.  Costs— Payment  into  Court— Recovery 
of  Sum  not  Exceeding  Amou7it  Paid  in — 
Costs  before  Payment  in  —  Discretion- 
County  Courts  Act,  1888  (51  &  52  Vict.  c.  43), 
ss.  107,  113.]— Sect.  107  of  the  County  Courts 
Act,  1888,  applies  to  a  remitted  action  as 
well  as  to  an  action  commenced  in  a  County 
Court. 

An  action  in  the  High  Court  to  recover  a 
sum  of  .£46  was  remitted  to  the  County 
Court,  and  the  defendant  paid  ,£16  into 
Court  without  denying  liability.  The 
plaintiff  did  not  accept  this  sum,  and  at  the 
trial  the  Judge  found  for  the  plaintiff  for 
.£16,  and  gave  judgment  for  the  defendant 
with  costs.  The  registrar,  upon  taxation, 
allowed  the  defendant  the  costs  of  the  pro- 
ceedings in  the  High  Court,  and  the  County 
Court  Judge  refused  to  order  a  review  of 
taxation. 

Held— that  under  sect.  107  of  the  County 
Courts  Act,  1888,  these  costs,  having  been 
incurred  before  the  payment  into  Court, 
were  not  dealt  with,  and  M-ere  therefore  in 
the  discretion  of  the  Judge  under  s.  113,  and 
the  Judge  having  given  judgment  for  the 
defendant  with  costs  the  registrar  had 
rightly  allowed  them  to  the  defendant. 
Bennett  v.  Drake,  (1907)  97  L.  T.  132;  23 
[T.  L.  R.  533— Div.  Ct. 

29.  Costs— Recovery  of  a  Sum  Exceeding 
£50--Scale— County  Courts  Act,  188S  (51  &  52 
Vict,  c  43),  s.  65.]— An  action  was  com- 
menced in  the  High  Court  for  ^£73  odd. 
On  an  application  under  Ord.  14  an  order 
was  made  by  a  Master  giving  the  plaintiff 
leave  to  sign  judgment  for  .£53  odd,  and 
giving  the  defendants  leave  to  defend  as  to 
the  residue,  and  directing  the  action  to  be 
tried  in  a  County  Court.  In  the  County 
Court  the  plaintiff  recovered  judgment  for 
c£20,  the  residue  of  the  claim. 

Held— that  the  plaintiff,  having  recovered 
in  the  action  a  sum  exceeding  .£50,  was 
entitled  to  have  his  costs  in  the  County 
Court  taxed  upon  scale  C. 


Keeble  v.  Bennett  ([1894]  2  Q.  B.  329;  G3 
L.  J.  Q.  B.  694;  42  W.  R.  539;  71  L.  T.  247) 
followed. 

Bailey  v.  Watson  <£•  Co.  ([1898]  2  Q.  B.  270; 
67  L.  J.  Q.  B.  802;  78  L.  T.  720,  No.  25,  supra), 
overruled. 
White  v.  Headland's  Patent  Electric  Storage 

[Battery  Co.,  [1899]  1  Q.  B.  507;  68  L.  J. 

Q.  B.  354;  47  W.  R.  273;  80  L.  T.  442;  15 
T.  L.  R.  189-C.  A. 

29a.  Costs— Recovery  of  Sum  Exceeding 
£20— Scale-County  Courts  Act,  1888  (51  &  52 
Vict.  c.  43),  s.  65.]— In  an  action  to  recover 
the  sum  of  <£23  14s.  Od.,  which  was  brought 
in  the  High  Court,  the  defendant,  by  an  order 
under  Ord.  14,  was  directed  to  pay  <£14 
8s.  8d.,  with  leave  to  defend  in  the  County 
Court  as  to  the  balance.  The  sum  of  .£14 
8s.  8d.  was  pioinptly  paid;  and  the  claim 
for  the  balance  having  been  heard  in  the 
County  Court,  the  judge  decided  that  the 
payment  of  .£14  8s.  8d.  was  sufTicient  to 
satisfy  the  whole  claim  and  gave  judgment 
accordingly,  awarding  the  defendant  costs 
(since  payment)  on  the  B.  Scale— applicable 
to  claims  over  ,£20. 

Held,  on  appeal  as  to  costs,  that,  having 
regard  to  White  v.  Headlands  Electric  Co., 
[1899]  the  B.  Scale  was  applicable,  and  that 
the  appeal  should  be  dismissed. 
Bradshaw  v.  Thackrav,  [1899]  106  L.  T.  Jo. 
[334— Div.  Ct. 

III.  PROCEDURE. 

(a)  General. 

30.  Countcr-Claim— Action  hy  Two  Joint 
Plaintiffs-No  Evidence  Against  One  Plaintiff 
—Effect  of  Against  the  Other  Plaintiff— 
County  Court  Rules,  1889,  Ord.  10,  r.  8.]-In 
a  County  Court  action  by  two  joint  plaintiffs 
against  a  defendant,  the  plaintiffs'  claim  was 
admitted  subject  to  the  defendant's  counter- 
claim. Evidence  Avas  produced  by  the  defen- 
dant in  support  of  the  counter-claim  and 
the  judge  held  that,  inasmuch  as  there  was 
no  evidence  against  one  of  the  plaintiffs,  the 
counter-claim  also  failed  against  the  other. 

Held— that  the  County  Court  Judge  ought 
to  have  dealt  with  the  counter-claim. 

Query— Whether    Order    10,   r.   8,   of    the 
County  Court  Rules  is  necessary. 
Hall  and  another  v.  Fairweather,    (1902)  18 
[T.  L.  R.  58-Div.  Ct. 

31.  Interpleadei — Claim  of  Goods  Taken  in 
Execution— Value  of  Goods  Paid  into  Court 
— Goods  Claimed  by  Third  Person — Claim 
Admitted— Claim  of  Original  Claimants 
Barred— Right  to  Money  in  Court— County 
Courts  Act,  1888  (51  &  52  Vict.  c.  43),  ss.  156, 
157.]— The  plaintiff  and  the  claimants  each 
recovered  judgment  in  different  County 
Courts  against  the  defendant,  and  obtained 
warrants  of  execution,  which  were  sent  to 
tJie  high  bailiff  of  the  Carmarthenshire 
County  Court.    The  claimants  proceeded  to 
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levy  execution,  but  withdrew  the  execution 
upon  the  defendant  giving  them  a  bill  of  sale 
over   his   goods.      Subsequently   the   plaintiff  | 
levied   execution   on  the   defendant's   goods, 
which  were  claimed  by  the  claimants  under  ] 
their  bill  of  sale.     The  plaintiff  disputed  the 
claim,    and    the    claimants    had    the    goods  \ 
valued,    and    deposited    the    sum    at    which  i 
they  were  valued  with  the  high  bailiff  under 
sect.  15G  of  the  County  Courts  Act,  1888.     The  [ 
high   bailiff   thereupon   withdrew   from   pos-  i 
session  of    the  goods,  and    issued    an  inter-  ! 
pleader  summons.     Some  of  the  goods  were  i 
then  claimed  by  a  third  person  who  had  let 
them  to  the  defendant  on  the  hire-purchase 
system,   and    the   original    claimants   acqui- 
esced in  this  claim  and  filed  a  notice  of  with- 
drawal of  their  claims  so  far  as  that  portion 
of  the  goods  was  concerned.     The  high  bailiff 
issued  another  interpleader  summons  making 
the   new   claimants   parties   as   claimants   as 
well  as  the  original  claimants.    The  plaintiff 
gave  notice  that  he  also  admitted  the  claim 
of  the  new  claimants.     Upon  the  hearing  of 
the  interpleader  summons  the  new  claimants  ' 
did  not  appear,  and  the  County  Court  Judge  i 
held  that  the  bill  of  sale  was  void ;  but  he 
held  that  the  plaintiff  was  only  entitled  to  j 
be  paid  the  sum  in  Court  after  deducting  the 
value    of    the    goods    claimed    by    the    new 
claimants,   and   that   the  original   claimants  j 
were  entitled  to  have  this  latter  sum  paid  to  , 
them    out    of    the    money    in    Court.     The  I 
Divisional  Court  affirmed  this  decision. 

Held— that  the  plaintiff  was  entitled  to  the 
whole  sum  in  Court  towards  satisfaction  of 
his  debt. 

Wells     v.      Hughes     (District      Loan     Co., 

[Claimants),       [1907]     2     K.     B.     845;      76 

L.  J.  K.  B.  1125;  97  L.  T.  1G9;  23  T.  L.  K. 

733-C.  A. 

32.  Nonsuit  —  Withdrawal  of  Case  from 
Jury— New  Trial.'] — A  County  Court  Judge 
should  not  stand  on  the  ancient  rule  of  non- 
suit, as  it  is  a  liberty  now  rarely  taken  in 
the  Court  above.  It  is  better  that  the  jury 
should  deal  with  the  case.  A  County  Court 
Judge  is  in  a  stronger  position  than  a  Judge 
of  the  Queen's  Bench  Division  at  Nisi  Prius, 
because  the  former  can  grant  a  new  trial 
and  the  latter  cannot,  and  the  former  can 
give  a  much  stronger  summing-up  than  the 
latter.  Counsel  or  whoever  represents  the 
plaintiff  can  insist  upon  the  case  being  left 
to  the  jury. 

GoDDARD   I'.   Midland   Railway   Co.,    (1899)   80 
[L.  T.  624-Div.  Ct. 

^3.  Payment  out  of  Court— Proceeds  of 
Execution  in  Court— Plaintiff  applying  for 
Payment  out— Defendant's  Trustee  in  Bank- 
ruptcy opposiiKj— County  Court  Rules, 
Ords.  II.,  r.  10,  IX.,  r.  21.]— A  plaintiff  in  a 
County  Court  obtained  judgment  on  Sept- 
ember 2Gth,  after  the  defendant  liad  com- 
mitted an  act  of  bankruptcy.    On  November 


11th,  the  bailiff  sold  goods  and  received  the 
money;  on  the  same  day  a  bankruptcy  peti- 
tion based  on  a  second  act  of  bankruptcy  was 
presented  against  the  defendant,  and  he  was 
subsequently   adjudicated  bankrupt. 

Held— that  the  trustee  in  bankruptcy  could 
not  prevent  the  plaintiff  taking  the  money 
out  of  Court  upon  the  usual  application, 
though  possibly  he  might  be  able  to  recover 
it  from  the  plaintiff  in  other  proceedings. 
London  Fancy  Box  Co.,  Ld.  v.  Berkeley,  (1907) 
[95  L.  T.  727-Div.  Ct. 

34.  Biyht  of  Reply  where  Defendant  calls 
W itnesses— County  Courts  Act,  1888  (51&52 
Vict.  c.  43),  ss.  72,  1G4.]— When  in  a  County 
Court  the  defendant  calls  witnesses  or  puts 
in  evidence,  the  plaintiff  has  a  right  of 
reply. 
Clack   v.    Clack,    [190G]    1    K.    B.    483;    72 

[L.  J.  K.  B.  274;  54  W.  R.  375;  94  L.  T.  51G; 
22  T.  L.  R.  313— Div.Ct. 


35.  Transferred  Action  —  Foreclosure 
Action— Mortgage  Debt  over  <£500  reduced 
by  Payments  below  i;500 — Transfer  to  High 
Court— Retransfer  to  County  Court— County 
Court  Act,  1888  (51  &  52  Vict.  c.  43),  ss.  67 
(3),  G8.] — An  action  was  commenced  in  a 
County  Court  for  payment  of  the  amount 
due  on  a  moi  tgage  of  freehold  property,  and 
in  default  foreclosure  and  possession  of  the 
property.  The  mortgage  debt,  nominally  of 
^575,  had  by  various  payments  been  reduced 
to  Je461  before  action  brought.  The  County 
Court  Judge  ordered  the  action  to  be  trans- 
ferred to  the  High  Court,  as  the  amount  of 
the  advance  exceeded  <£oOO. 

Held  —  that  the  Court  might  order  the 
action  to  be    retransferred    to    the  County 
Court. 
Shields,  W^hitley,  and  District  Amalgamated 

[Model     Building     Society     v.     Richards, 
(1901)  84  L.  T.  587— Cozens-Hardy,  J. 


(b)  Statutory  Defences. 

36.  Statutory  Defence  — Notice  — "  Suffi- 
ciently indicate  the  Nature  of  the  Defence  " 
—County  Court  Rules,  1903,  Ord.  10,  r.  18.]— 
A  notice  of  a  statutory  defence  to  an  action 
in  a  County  Court  to  recover  a  sum  of 
money  paid  by  the  plaintiff  on  account  and 
at  the  request  of  the  defendant  stated  that 
the  contract  was  null  and  void,  and  the  de- 
fendant relied  on  the  Gaming  Act,  1845  (8  & 
9  Vict.  c.  109),  5.  18. 

Held- to  be  a  sufficient  indication  of  the 
nature  of  a  defence  under  the  Gaming  Act, 
1892,  inasmuch  as  the  two  statutes  were  in 
part  materid. 

Re.vton  v.  King,  (1905)  93  L.  T.  10;  21  T.  L.  li. 
[577— Div.  Ct. 

37.  Sldinloni  Defence— Action  by  Soliciior 
(in   Hill  of   Costs- '\(>  signed   liill—Suliciiors 

24—2 
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Act,  1843  (6  &  7  Vict.  c.  73),  s.  Z7— County 
Court  Rules,  1889.  Order  X.,  rr.  10,  18.]— The 
defence  to  an  action  brought  by  a  solicitor 
to  recover  a  bill  of  costs,  that  the  solicitor 
had  not  delivered  a  signed  bill  of  costs  one 
month  before  action  brought,  as  required  by 
sect.  37  of  the  Solicitors  Act,  1843,  is  a  statu- 
tory defence  within  the  meaning  of  Order 
X.,  rr.  10  and  18  of  the  County  Court  Rules, 
1889;  and  when  the  action  is  brought  in  a 
County  (yourt  notice  of  such  defence  ought 
to  be  given  in  pursuance  of  those  rules. 
Lewis  v.  Burrell,  (1898)  77  L.  T.  626;  14 
[T.  L.  R.  148— Div.  Ct. 

3.  Statutory  Defence— Notice — Actions  on 


Held— that  the  agreement  not  to  set  up  the 
statiitory  defence  was  unsupported  by  any 
consideration,  and  as  the  defendant  had 
withdrawn  his  notice  of  withdrawal  of  that 
defence,  the  defence  was  before  the  Court, 
and  the  County  Court  judge  ought  to  have 
given  effect  to  it. 

Cooper  v.  Willis,    (1906)  22  T.  L.  R.  582- 
[Div.  Ct. 

41.  Statutory  Defence— Notice— Statute  of 
Limitations— County  Court  Rules,  1889,  1895, 
Ord.  10,  rr.  10,  14a,  18x— Form  95a.]— In  a 
County  Court  action  a  notice  of  a  defence 
under  a  Statute  of  Limitation,  filed  under 
Ord.  10,  r.  10,  is  sufficient  if  it  complies  with 
Ord.  10,  r.  14a  and  Form  95a,  and  need  not 


Contracts—Statute  of  Frauds— County  Court  j  set  forth  the  particular  statute  relied  on  nor 
Rules,  Order  X.,  r.  18  (a).]— A  defence  in  an 
action  for  goods  sold  of  no  note  or  memor- 
andum of  the  contract  of  sale  within  sect.  17 
of  the  Statute  of  Frauds  (repealed  and  re- 
enacted  by  sect.  4  of  the  Sale  of  Goods  Act, 
1893)  is  a  statutory  defence  within  Order  X., 
r.  18  (a)  of  the  County  Court  Rules,  and 
notice  of  it  must  be  filed  five  clear  days  be- 
fore the  return  day. 

Brutton  v.  Branson,   [1898]  2  Q.  B.  219;  67 

[L.  J.  Q.  B.  827;  79  L.  T.  247;  14  T.  L.  R. 

457— Div.  Ct. 


39.  Statutory  Defence  —  Notice— Gaming 
Act,  1892  (55  &  56  Vict.  c.  9),  s.  1— County 
Court  Rules,  1889,  Ord.  10,  rr.  10,  18a.]— A 
defence  which  arises  under  the  Gaming 
Act,   1892,   is  a   statutory   defence   of   which  i  the  County  Court  for  trespass,  alternatively 


the  date  from  which  it  began  to  run.  Ord. 
10,  r.  18a,  does  not  apply  to  defences  under 
Statutes  of  Limitations. 

Eaton  v.  Tapley,  [1899]  1  Q.  B.  953;  68  L.  J. 
[Q.  B.  638;  47  W.  R.  463-Div.  Ct. 

IV^.  COSTS. 

42.  Action  for  Damages,  Claiming  Per- 
petual Injunction  with  Alternative  Claim 
for  Damages— Failure  of  Claim  for  Damages 
and  Injunction— £^  Recovered  on  Alterna- 
tive Claim— Scale  of  Costs— County  Courts 
Act,  1888  (51  &  52  Vict.  c.  43),  s.  119— County 
Court  Rules,  1903  and  1904,  Ord.  LIIL,  rr. 
1,    11.]— The   plaintiff   brought   an   action   in 


notice  ought  to  be  given  under  Ord.  10, 
10  and  18a,  of  the  County  Court  Rules  of 
1889,  because  otherwise  neither  the  Court 
nor  the  plaintiff  could  know  until  the  trial 
that  this  defence  was  to  be  raised. 
Willis  v.  Lovick,  [1901]  2  K.  B.  195;  70 
[L.  J.  K.  B.  656;  49  W.  R.  540;  84  L.  T.  713  ! 
—Div.  Ct. 

40.  Statutory  Defence-Gaming  Trans- 
action-Agreement to  Withdraw  Defence—  ! 
Validity-County  Court  Rules,  1903,  Order  \ 
10,  rr.  10,  18;  Order  35.]— In  an  action  in  a 
County  Court  on  a  cheque  given  for  bets 
lost  by  the  defendant  to  the  plaintiff,  the 
defendant  gave  notice  of  a  defence  under 
the  Gaming  Acts.  Before  the  hearing  the 
parties  entered  into  "  terms  of  settlement," 
whereby  the  defendant  agreed  to  give  to  the 
plaintifi  two  bills  payable  at  a  future  date, 
and  the  hearing  of  the  action  was  adjourned, 
and  the  defendant  also  agreed  to  withdraw 
his  plea  of  the  Gaming  Act,  and  not  to  set 
up  such  plea  in  respect  of  either  of  the  two 
bills.  The  defendant  accordingly  withdrew 
the  notice  of  defence.  He  did  not  pay  the 
first  bill,  and  he  gave  notice  withdrawing  his 
notice  of  withdrawal  of  the  defence.  At  the 
adjourned  hearing  the  County  Court  judge 
gave  judgment  for  the  plaintifi  for  the 
amount  of  the  cheque  upon  the  ground  that 
the  defendant  could  not,  by  reason  of  the 
agreement,  avail  himself  of  the  statutory 
defence. 


for  disturbance  of  his  tenancy,  against  his 
landlord,  claiming  an  injunction.  In  the 
alternative  he  claimed  for  compensation  in 
respect  of  improvements  under  his  agree- 
ment for  a  lease.  The  defendant  counter- 
claimed  for  a  declaration  that  the  tenancy 
had  ceased  by  his  re-entry.  Judgment  was 
given  for  the  plaintiif  on  the  second  part  of 
his  claim  for  <£3,  and  for  the  defendant  on 
the  counterclaim.  Costs  on  each  judgment. 
Subsequently  the  County  Court  Judge,  on  a 
review  of  taxation,  gave  the  plaintiff  his 
costs  under  column  B  of  the  County  Court 
scales  of  costs,  holding  that  he  was  bound 
to  do  so  by  Ord.  LIIL,  r.  11,  of  the  County 
Court  Rules,  1903. 

Held— that  this  decision  was  wrong,  and 
that  the  plaintiff's  costs  must  be  taxed  on 
the  lower  scale. 

Clinton   v.   Bennett,    (1907)   52   Sol.   Jo.   46— 
[Div.  Ct. 

43.  Action  on  Contract— Separate  Causes 
of  Action  Against  Two  Defendants— J udg- 
ment  for  .£50  Against  Both— Judgment  for 
Over  £50  Against  One— County  Courts  Act, 
1888  (51  &  52  Vict.  c.  43),  s.  116— Rules  of 
Supreme  Court,  1883.  Ord.  65,  r.  12.]— The 
plaintiffs,  who  were  trustees  of  a  friendly 
society,  brought  an  action  in  the  High  Court 
against  two  defendants  claiming,  as  against 
the  first  defendant,  the  treasurer  of  the 
society,  a  sum  of  =£90  as    money    had    and 


745 


COUNTY  COURTS. 


746 


Costs — Continued. 

received  by  him  for  the  society,  and  as 
against  both  defendants  the  sum  of  ^650 
iipon  a  joint  and  several  bond  for  that 
amount  in  favour  of  tlie  society  for  the  due 
peiformance  by  the  first  defendant  of  his 
duties  as  treasurer.  At  the  trial  the  plain- 
tiffs recovered  judgment  against  the  first 
defendant  for  <£90,  and  against  the  two 
defendants  on  the  bond  for  ^50. 

Held— that,  under  Ord.  65,  r.  12,  the  plain- 
tiffs were  not  entitled,  as  against  the  second 
defendant,  to  costs  on  the  High  Court  scale. 
DuxBURV   t'.   Barlow,    [1901]   2   K.   B.   23;   70 

[L.  J.  K.  B.  478;  49  W.  R.  450;  84  L.  T.  518; 
17  T.  L.  E.  420-C.  A. 

44.  Action  Founded  on  Tort— Agistment  of 
Horse— Negligence  of  Bailee— Action  in  High 
Court— County  Courts  Act,  1888  (51  &  52  Vict. 
c.  43),  .9.  116.]— An  action  to  recover  damages 
for  injuries  caused  to  a  horse  by  the 
negligence  of  the  defendant  while  it  was  in 
his  custody  under  a  contract  of  agistment 
with  the  owner  is  founded  on  tort  within  the 
meaning  of  sect.  116  of  the  County  Courts 
Act  1888. 

Turner  v.  Stallibrass,  [1898]   1  Q.  B.  56;  67 
[L.  J.  Q.  B.  52;  77  L.  T.  482;  46  W.  E.  81- 

C.   A. 

45.  Action  Founded  on  Tort— Breach  of 
Duty  arising  out  of  Contract— Agreement 
for  Lease  with  Option  of  Purchase— Wrong- 
ful Removal  of  Fixtures  by  Vendor— County 
Courts  Act,  1888  (51  &  52  Vict.  c.  43),  5.  116.] 
—Where  it  is  only  necessary  to  refer  to  a 
contract  to  establish  a  relationship  between 
the  parties,  and  the  claim  goes  on  to  aver  a 
breach  of  duty  arising  out  of  that  relation- 
ship, the  action  is  one  of  tort. 

The  plaintiff  made  an  agreement  with  the 
defendant  in  October  of  one  year  for  a 
lease  from  the  latter  to  commence  in  the 
following  March,  and  under  that  agreement 
the  plaintiff  had  an  option  to  purchase  if  he 
gave  a  certain  notice.  After  the  plaintiff 
had  taken  possession  under  the  lease  he 
found,  as  alleged  in  the  statement  of  claim, 
that  certain  fixtures,  which  were  on  the  pre- 
mises at  the  time  of  the  agreement,  had  been 
taken  away. 

Held— that  there  was  a  clear  duty  on  the 
vendor  not  to  take  away  without  the  know- 
ledge of  the  purchaser,  any  of  the  things 
which  made  the  subject-matter  valuable, 
and  th<at  in  substance  an  action  founded  on 
that  breach  of  duty  was  an  action  founded 
on  tort  within  the  meaning  of  sect.  116  of 
the  County  Court  Act,  1888. 

Turner  v.   Stallibrass   ([1898]  1   Q.  B.   56; 
67  L.  J.  Q.  B.  52;  46  W.  E.  81;  77  L.  T.  482- 
C.  A.,  No.  44,  supra),  followed. 
Sachs  v.  Henderson,   [1002]  1  K.  B.  C12;  71 

[L.  J.  K.  B.  392;  50  W.   E.  418;  80  L.  T. 
437;  18  T.  L.  E.  382-C.  A. 

46.  Action  Founded  on  Tort— Detinue- 
Value   of    Goods   Less    than   £10— Recovery 


of  Goods  in  Specie— County  Courts  Act,  1888 
(51  &  52  Vict.  c.  43),  s.  116,  sub-s.  2.]-Tho 
plaintiff  in  an  action  of  detinue  recovered 
judgment  for  the  return  of  the  goods 
claimed  or  .£6  10s.,  their  value;  and  the 
goods  were  returned  to  him. 

Held— that  sect.  116,  sub-sect.  2,  of  the 
County  Courts  Act,  1888,  did  not  apply,  and 
the  plaintiff  was  entitled  to  costs. 

Du  Pasquier  v.  Cadbury,  Jones  <£•  Co. 
([1903]  1  K.  B.  104;  72  L.  J.  K.  B.  78;  87 
L.  T.  519;  19  T.  L.  E.  41-C.  A.,  No.  53, 
infra),  followed. 

Trotter  v.  Windham  &  Co.,  (1907)  23  T.  L.  E. 
[676-C.   A. 

47.  Action  "  which  could  have  been  com- 
menced in  a  County  Court"— County  Courts 
Act,  1888  (51  &  52  Vict.  c.  43),  s.  I16.]-Sec- 
tion  116  of  the  County  Courts  Act,  1888, 
enacts  that  "  with  respect  to  any  action 
brought  in  the  High  Court  which  could 
have  been  commenced  in  a  County  Court," 
certain  provisions  therein  set  out  should 
apply. 

Held— that  the  words  "  which  could  have 
been  commenced  in  a  County  Court "  mean 
"  which  could  '  properly '  have  been  com- 
menced in  a  County  Court,"  both  as  regards 
the  character  of  the  action  and  the  amount 
really  involved.  The  time  at  which  it  is 
to  be  ascertained  whether  the  action  is,  as 
regards  amount,  properly  within  the  juris- 
diction of  the  County  Court  is  the  time 
when  the  amount  recoverable  is  adjudicated 
on  by  the  proper  tribunal  or  otherwise 
ascertained  by  the  result.  It  does  not  de- 
pend on  the  amount  which  the  plaintiff 
chooses  to  claim  by  his  writ. 

Goldhill  V.  Clarke  ((1893)  68  L.  T.  414;  5 
E.  75— Charles,  J.)  disapproved  of. 

Love  joy   v.    Cole    ([1894]    2    Q.    B.    861;    64 
L.  J.  Q.  B.  120;  43  W.  E.  48;  71  L.  T.  374; 
10  E.  482-Div.   Ct.)   folloAsed. 
Solomon  v.  Muluner,   [1901]  1  Q.   B.   76;  70 

[L.  J.  Q.  B.  165;  49  W.  E.  364;  83  L.  T. 
493;  17  T.  L.  E.  87-C.  A. 

48.  Coats— Action  Struck  out  for  Want  of 
Jurisdiction— County  Courts  Act,  1888  (51  & 
52  Vict.  c.  43),  ss.  88,  89,  113,  I14.]-The  power 
to  give  costs  by  sects.  88  and  89  of  the 
County  Courts  Act,  1888,  does  not  exclude 
the  power  given  by  sect.  113  of  the  same 
.Act.  The  three  sections  must  be  read  to- 
gether. 

Whore  an  action  commenced  in  a  county 
court  is  struck  out  for  want  of  jurisdiction 
under  sect.  14  of  the  County  Courts  Act, 
1888,  the  county  court  judge  has  power  to 
award  costs  against  the  defendant. 
Watson  v.  Petts,  [1809]  1  Q.  B.  430;  08  L.  J. 

[Q.   B.   249;   80  L.  T.   21;   15  T.   L.   E.   174 
-Div.    Ct. 

49.  Amending  Defence  by  pulling  in  New 
Pirn  -Discnntinuiincr  J)y  Plaintiff— Costs  "of 
and  Orensinnrd   by  the  Amendment  "—Costs 
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Between  Original  Defence  and  Discontinu- 
ance.']—Aiier  a  defence  had  been  delivered 
in  an  action  and  shortly  before  the  trial,  the 
defendants  obtained  leave  to  amend  the  de- 
fence by  inserting  a  new  plea,  the  plaintiff 
to  have  the  costs  "  of  and  occasioned  by  the 
amendment."  The  plaintiff  thereupon,  being 
advised  that  the  new  plea  was  fatal  to  his 
claim,  discontinued  the  action,  and  was 
ordered  to  pay  the  defendants'  costs.  Upon 
taxation  the  master  gave  the  defendants  the 
general  costs  of  the  action,  but  gave  the 
plaintiff  the  costs  after  the  original  defence 
down  to  the  date  of  the  amended  defence. 
The  judge  at  chambers  reversed  this  order, 
giving  the  defendants  the  costs  in  question. 
Held— that  these  were  not  costs  "of  and 
occasioned  by  the  amendment,"  and  the  de- 
fendants were  entitled  to  them. 

SiDEBOTTOM    V.    HoOTON    PaRK    ClUB,    Ld.,     (1902) 

[18  T.  L.  R.  453-C.  A. 

50.  "Contract"  or  "Tort"  —  Action 
Against  Architect  for  Negligence  —  County 
Courts  Act,  1888  (51  &  52  Vict.  c.  43),  s.  116.]— 
For  the  purposes  of  sect.  IIG  of  the  County 
Courts  Act,  1888,  claims  for  breach  of  duty 
arising  out  of  the  employment  of  a  profes- 
s'onal  man  are  claims  in  contract,  and  not 
in  tort. 

The  plaintiff  recovered  .£20  damages  in  a 
High  Court  action  against  an  architect  for 
not  using  due  care  in  supervising  the  erec- 
tion of  a  building,  which  he  had  undertaken 
to  supervise. 

Held— that  the  action  was  "founded  on 
contract,"  and  that  the  plaintiff  was  only 
entitled  to  County  Court  costs. 

Bryant  v.  Herbert  ((1878)  3  C.  P.  D.  390;  47 
L.  J.  C.  P.  670;  26  W.  P.  898;  39  L.  T.  17- 
C.  A.)  and  Fleming  v.  M.,  S.,  d-  L.  Ru.  Co. 
((1878)  4  Q.  B.  D  81;  27  W.  E.  481;  39  L.  T. 
555-C.  A.)  applied. 

Steljes   v.   Ingram,    (1903)   19  T.    L.   P.   534— 
[Phillimore  J. 

51.  Counsel's  Fee—"  Good  Cause  "—Appli- 
cation not  made  at  or  immediately  after 
Trial— County  Court  Eules,  1903,  Order  53, 
r.  7.]  — Upon  the  trial  of  an  action  in  the 
County  Court  the  successful  party  forgot  to 
apply  to  the  judge  at  or  immediately  after 
the  trial  for  a  certificate  for  counsel's  fees. 
Subsequently  an  application  was  made  for  a 
certificate,  which  the  judge  refused  to  give, 
upon  the  ground  that  he  had  no  jurisdiction 
to  do  so. 

Held  —  that  the  mere  omission  to  apply 
for  a  certificate  was  not  "  good  cause " 
within  the  meaning  of  Order  53,  rule  7,  of 
the  County  Court  Rules,  1903,  and  that  the 
judge  had  no  jurisdiction  to  give  a  certifi- 
cate. 

MoRLEY  V.  Bevington,   (1905)  22  T.  L.  R.  28; 
[93  L.  T.  768-Div.  Ct! 

52.  Detinue— Recovery  of  Specific  Goods- 
Sum    not    exceeding    ^65.]- The    provisions 


limiting  a  plaintiff's  right  to  costs  where  he 
recovers  as  damages  a  sum  not  exceeding  .£5 
in  actions  of  tort,  do  not  apply  to  an  action 
of  detinue  in  which  the  goods  are  recovered 
in  specie.  (See  County  Courts  Act,  1888, 
s.  116.) 

Bradley  v.  Archibald,   [1899]   2  Ir.  R.  108— 

[Q.  B. 

53.  Detinue — Recovery  of  Goods  in  specie 
-County  Courts  Act,  1888  (51  &  52  Vict, 
c.  43),  s.  116.]-Section  116  of  the  County 
Courts  Act,  1888,  does  not  apply  to  an  actiou 
of  detinue  in  which  the  goods  claimed  are 
recovered  in  specie. 

Du  Pasquier  v.  Cadbury,  Jones  &  Co.,  (1902) 

[51  W.  R.  113;  19  T.  L.  R.  41;  [1903]  1  K.  B. 

104;  72  L.  J.  K.  B.  78;  87  L.  T.  519-C.  A. 

54.  Depriving  Successful  Defendant  of 
Costs — Discretion  of  Judge— Good  Cause — 
Pleading  Statute  of  Limitations— County 
Courts  Act,  1888  (51  &  52  Vict.  c.  43),  s.  113.]— 
The  discretion  conferred  upon  a  County 
Court  judge  by  sect.  113  of  the  County 
Courts  Act,  1888,  as  to  the  costs  of  an  action 
is  substantially  the  same  as  that  conferred 
upon  a  judge  of  the  High  Court  by  Order  65, 
rule  1,  of  the  Rules  of  the  Supreme  Court, 
1883.  This  discretion,  though  a  wide  one, 
must  be  exercised  judicially,  and  the  mere 
fact  that  the  defendant  has  successfully  set 
up  the  defence  of  the  Statute  of  Limitations 
is  not  a  good  ground  for  depriving  him  of  his 
costs. 

Elms  l-.  Hedges,  (1906)  94  L.  T.  145;  22  T.  L.  R. 
[574-Div.  Ct. 

55.  Depriving  Defendant  of  Costs— Appeal 
-County  Courts  Act,  1888  (51  &  52  Vict.  c. 
43),  ss.  88,  93,  113,  120.]— Where  a  County 
Court  Judge  has,  without  proper  materials 
before  him,  deprived  a  party  of  costs  or  has 
directed  the  wrong  party  to  pay  the  costs, 
an  appeal  lies  to  the  High  Court  under  sect. 
120  of  the  County  Courts  Act,  1888. 

A  County  Court  Judge  non-suited  the 
plaintiff  in  an  action  of  tort,  the  plaintiff's 
evidence  having  shown  that  the  defendants 
were  not  the  persons  liable,  and  he  deprived 
the  defendants  of  their  costs  on  the  ground 
that  they  had  not  given  every  assistance 
and  information  to  the  plaintiff  to  enable 
her  to  determine  who  was  the  proper  person 
to  be  sued. 

Held — that,  as  the  evidence  showed  that 
the  defendants  were  not  the  persons  liable, 
judgment  ought  to  have  been  entered  for 
them,  and,  as  the  non-suit  could  not  stand, 
the  Court  must  give  the  judgment  which  the 
County  Court  Judge  ought  to  have  given, 
and  the  Court  was  entitled  to  attach  to  that 
judgment  the  proper  consequences— namely, 
that  the  defendants  should  have  their  costs. 
Westgate  v.  Crowe  and  Others,  (1907)  24 
[T.  L.  R.  14-Div.  Ct. 

56.  Judgment  for  ,£10  Damages— Plaintiff's 
Claim  for  Injutiction  Satisfied  during  Pro- 
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gross  of  Action— County  Courts  Act,  1888  (51 
&  52  Vict.  c.  43),  s.  116.]— A  plaintiff  claimed 
damages  and  an  injvinction.  He  recovered 
cfilO  with  costs  to  be  taxed,  but  did  not  ask 
for  an  injunction  as  the  defendant  had  since 
writ  issued  done  all  that  the  plaintiff  claimed 
to  compel  him  to  do. 

Held— that  sect.  116  of  the  County  Courts 
Act,  1888,  did  not  apply,  and  that  the  plain- 
tiff was  entitled  to  costs  upon  the  High  Court 
scale. 

DoHERTY  V.  Thompson,    (1906)   di  L.   T.   626— 

[C.  A. 

57.  Jurisdiction  to  Order  Successful  Defen- 
dant to  Pay  Plaintiff's  Costs— County  Courts 
Act,  1888  (51  &  52  Vict.  c.  43),  s.  113]— Sect. 
113  of  the  County  Courts  Act,  1888,  does  not 
give  the  County  Court  judge  power  to  order 
a  successful  defendant  to  pay  the  plaintiff's 
costs  generally.  To  enable  the  County  Court 
judge  to  award  costs  in  the  exercise  of  a 
judicial  discretion  under  sect.  113  there  must 
be  some  right  established  by  the  plaintiff. 
Andrew    v.    Grove,    [1902]    1    K.    B.  625;  71 

[L.  J.  K.  B.  439;  50  W.  R.  524;  86  L.  T.  720; 
18  T.  L.  R.  455-Div.  Ct. 

58.  Payment  into  Court — Amount  Claimed 
Paid  in— Nothing  Paid  in  for  Costs— Re- 
covery of  Exact  Amount  Paid  in — Order  as 
to  Costs— Plaintiff  to  Pay  Defendant's  Costs 
after  Payment  in — Discretion  of  Judge — 
Cou7ity  Courts  Act,  1888  (51  &  52  Vict.  c.  43), 
s.  m— County  Court  Rules,  Ord.  IX.,  r.  12 
(4).] — A  defendant  in  the  County  Court  paid 
money  into  Court  with  a  denial  of  liability, 
but  paid  in  nothing  in  respect  of  costs.  The 
plaintiff  was  found  to  be  entitled  to  the 
amount  paid  in,   and  no  more. 

Held— that  the  Judge,  who  gave  judgment 
for  the  defendant,  had  power  to  order  the 
plaintiff  to  pay  the  costs  incurred  after  the 
payment  in,  while  giving  him  the  costs  up 
to  that  time. 
Sykes    v.  Wesley  an    and    General    Assurance 

[Society,  (1907)  76  L.  J.  K.  B.  626;  96  L.  T. 
782— Div.  Ct. 

59.  Payment  into  Court  with  Denial  of 
Liability—Second  Trial — "Costs  of  First 
Trial  to  Abide  Event" — Verdict  for  Plaiii- 
tiff  for  Amount  Paid  in — Costs  of  Issue  of 
Liability — Discretion  of  Judge.] — Where  de- 
fendants with  a  denial  of  liability  pay  into 
the  County  Court  a  sum  not  less  than  the 
amount  ultimately  awarJed,  a  Judge  of  a 
County  Court  has  the  same  discretion  as  a 
Judge  of  the  High  Court  to  nevertheless 
give  the  plaintiff  his  costs  of  the  issue  of 
liability   on  which   he   has   succeeded. 

And,  when  a  new  trial  has  been  ordered, 
such  discretion  is  not  excluded  by  the  order 
for  the  new  trial  including  a  direction  that 
the  costs  of  the  first  trial  shall  "  abide  the 
event." 


Wagstaffe  v.  Bentley  ([1902]  1  K.  B.  124;  71 
L.  J.  K.  B.  55;  85  L.  T.  744-C.  A.,  see  title 
Practice,  83),  followed. 

Dunn  v.  South  Eastern  &  Chatham  Ry.  Co., 

[1903]  1  K.  B.  358;  72  L.  J.  K.  B.  127;  51 

W.  R.  427;  88  L.  T.  60;  19  T.  L.  R.  161— 

Div  Ct. 

60.  Taxation— Public  Authcrity—Solicitor 
and  Client  Costs — County  Courts  Act,  1888 
(51  &  52  Vict.  c.  43),  s.  llS— Public  Authori- 
ties Protection  Act,  1893  (56  &  57  Vict.  c.  61), 
ss.  1,  2.]— In  an  unsuccessful  County  Court 
action  against  a  public  authority  the  solici- 
tor and  client  costs,  given  by  the  Public 
Authorities  Protection  Act,  1893,  must  be 
taxed  on  the  scale  then  in  force  in  the 
County  Court  in  accordance  with  sect.  118  of 
the  County  Courts  Act,  1888. 

Tory    v.    Dorchester    Corporation,    [1907]    1 

[K.  B.    393;  76  L.  J.  K.  B.  273;  71  J.  P.  88; 

96  L.  T.  121;  5  L.  G.  E.  132— Div.  Ct. 

61.  Trespass— Action  commenced  in  High 
Court — Claim  for  Damages  end  Injunction — 
Judgment  for  Nominal  Damages  and  an  In- 
junction—  "Action  founded  on  Tort" — 
County  Courts  Act,  1888  (51  &  52  Vict.  c.  43). 
s.  116,  sub-s.  2.] — An  action  was  commenced 
in  the  Chancery  Division  of  the  High  Court 
in  which  damages  for  a  trespass  to  land  were 
claimed,  and  also  an  injunction  against  a 
repetition  of  the  trespass.  The  case  was 
transferred  to  the  County  Court,  and  the 
jury  found  that  the  claim  to  a  right  of  way 
set  up  by  the  defendant  was  well  founded. 
There  was  an  appeal  to  the  Divisional  Court, 
and  the  judgment  given  in  the  County  Court 
was  reversed  on  the  ground  that  there  was 
no  evidence  of  a  right  of  way,  and  the  plain- 
tiff obtained  nominal  damages  and  an  order 
for  an  injunction. 

Held — that  the  case  ought  to  be  dealt  Avith 
as  if  the  judgment  in  the  County  Court  had 
been  that  which  the  Divisional  Court  de- 
cided it  should  have  been,  namely,  judgment 
for  nominal  damages  for  the  trespass  and  an 
injunction;  that  the  real  basis  of  the  action 
was  the  claim  of  a  right  in  respect  of  which 
an  injunction  was  sought;  that  the  case  was 
outside  sect.  116,  sub-s.  2,  of  the  County 
Courts  Acts,  1888;  and  Ihat  the  plaintiff  was 
entitled  to  costs. 

St.  John's  College,  Cambridge  v.  Pierre- 
point  ((1891)  69  L.  J.  Q.  B.  19;  66  L.  T.  88— 
Div.  Ct.)  overruled. 

Bradley  v.  Archibald  ([1899]  2  Ir.  R.  108, 
No.  52,  supra),  followed. 
Keates  I'.  Woodward,  [1902]  1  K.  B.  532;  71 

[L.  J.  K.  B.  325;  50  W.  R.  258;  86  L.  T.  369; 
18  T.  L.  R.  288-C.  A. 

Y.  EXECUTION. 

Set'  also  title,  Execution. 

And  sec  Admiralty,  23  ;  Trovrr,  2. 

62.  Claim  to  Goods— Deposit  of  A  mount 
of  Value— ]yHhdraual  nf  Bailiff-Order  for 
Sale  —  Retaking     Possession  —  "Dispute" 
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County  Courts  Act,  1888  (51  &  52  Vict.  c. 
43),  s.  156— CowntT/  Court  Rules,  1903,  Ord. 
27,  r.  13.]— In  sect.  156  of  the  County  Courts 
Act,  1888,  the  word  "  dispute  "  means  a  dis- 
pute between  the  execution  creditor  and 
the   claimant. 

A  bill  of  sale  holder  claimed  goods  which 
had  been  seized  under  a  County  Court  judg- 
ment. The  execution  creditor  not  admit- 
ting the  claim,  the  claimant,  under  sect. 
156,  deposited  the  amount  of  the  judgment 
debt  and  costs  as  being  the  value  of  the 
goods.  The  money  was  paid  into  Court  by 
the  bailiffs,  who  then  withdrew  from  pos- 
session and  applied  for  an  interpleader 
summons.  On  the  same  day  that  the  sum- 
mons was  issued  the  execution  creditor  gave 
notice  of  his  intention  to  apply  for  an  order 
for  the  sale  of  the  goods  under  Order  27, 
rule  13,  of  the  County  Court  Eules,  1903.  On 
the  hearing  of  the  application  the  execu- 
tion creditor  (who  had  been  given  no  oppor- 
tunity of  being  heard  as  to  the  value  of 
the  goods  before  the  bailiff  withdrew)  ad- 
mitted the  claimant's  title,  but  alleged,  and 
was  prepared  with  evidence  to  prove,  that 
the  value  of  the  goods  was  sufficient  to  satisfy 
the  amount  due  on  the  bill  of  sale,  the 
judgment  debt  and  costs.  The  County 
Court  Judge,  without  hearing  the  evidence, 
held  that,  the  bailiff  having  withdrawn  from 
possession,  he  had  no  power  to  order  a  sale. 

Held— that  if  the  amount  deposited  with 
the  bailiff  was  not  the  value  of  the  goods, 
his  withdrawal  from  possession  was  wrong 
ful,  and  the  County  Court  Judge  had  power 
in  that  case  to  order  him  to  retake  posses- 
sion; and  that  the  case  must  go  back  to 
the  County  Court  Judge  for  him  to  deter- 
mine after  hearing  the  evidence  whether 
the  circumstances  were  such  that  an  order 
for  sale  ought  to  be  made. 
Miller    &  Co.   v.    Solomon,    Allen  claimant, 

[1906]  2  K.  B.  91 ;  75  L.  J.  K.  B.  671— 

Div.   Ct. 

63.  "Costs  of  Eorecution"—Eigh  Bailiff 
executing  several  Warrants  against  one 
Debtor— Number  of  Possession  Fees- 
County  Courts  Act,  1888  (51  &  52  Vict.  c.  43), 
ss.  146,  IM— Treasury  Order,  Februarv  22, 
1901,  r.  ^5—Banhruptcii  Act,  1890  (53  &  54 
Vict.  c.  71),  s.  ll.]-Where  a  County  Court 
high  bailiff  executes  several  warrants 
against  a  debtor,  he  is  entitled  to  charge 
possession  money  in  respect  of  each  war- 
rant, if  he  seizes  and  appropriates  different 
goods  to  satisfy  each  warrant;  and  this  is 
so,  even  though  all  the  goods  are  on  the 
same  premises,  and  one  man  holds  posses- 
sion of  them   all. 

Secus,    if    he    seizes    goods   en    masse  to 
satisfy  the  total  amount  due  under  all  the 
warrants  together. 
In   re   Morgan,   Ex   parte   Board   of   Trade, 

[1904]  1   K.   B.   68;  72  L.   J.   K.   B.  948;  52 

W.  R.  79;  89  L.  T.  452;  20  T.  L.  R.  2;  10 
Manson,   358— Wright,    J. 


64.  Cross  Judgments— Judgment  Debt  paid 
into  Court— Solicitor's  lien  for  Costs— 
—County  Courts  Act,  1888  (51  &  52  Vict.  c. 
43),  s.  150.]— In  one  of  two  actions  brought 
by  A.  against  B.  in  a  County  Court  there 
was  judgment  for  A.  for  <£21,  which  B. 
thereupon  paid  into  Court;  in  the  other 
there  Avas  judgment  for  B.  with  £5  taxed 
costs. 

Held— that  only  .£16  ought  to  be  paid  out 
to  A.,  and  the  remainder  to  ,B.,  although 
A.'s  solicitor  had  a  bill  of  costs  in  respect 
of  the  first  action  exceeding  ,£21,  for  which 
he  would  in  the  High  Court  have  a  lien 
upon  the  whole  sum  recovered. 

Section  150  of  the  County  Courts  Act  as  to 
execution  and  satisfaction  where  there  are 
cross-judgments  applies, 

(1.)  Even  where  the  cross-judgments  are 
in    different    actions;    and 

(2.)  Where  no  execution  issues,  because 
the  amount  of  the  larger  judgment  debt  is 
paid  into  Court. 

Ward   v.   Haddrill,    [1904]    1   K.    B.   399;   73 

[L.  J.  K.  B.  277;  52  W.  R.  398;  90  L.  T.  232 

-Div.   Ct. 


65.  Detinue  — Judgment  for  Return  of 
Chattel  —  Enforcement  of  Judgment— War- 
rant of  Delivery— Committal— County  Court 
Rules,  1903,  Ord.  25,  rr.  57,  69,  70-Judicature 
Act,  1873  (36  &  37  Vict.  c.  66),  s.  89-Rules  of 
Supreme  Court,  1883,  Ord.  42,  rr.  6,  7;  Ord. 
48,  r.  1.]— In  an  action  in  a  County  Court 
for  detinue  of  a  dog  the  plaintiff  recovered 
judgment  against  the  defendant  for  the  re- 
tvirn  of  the  dog  within  seven  days,  and,  in 
default,  that  a  warrant  of  delivery  should 
issue.  The  value  of  the  dog  was  not  assessed. 
The  defendant  did  not  return  the  dog,  and 
a  warrant  of  delivery  was  issued.  The  war- 
rant required  the  bailiff  to  seize  the  dog  and 
deliver  it  to  the  plaintiff,  and  if  the  dog 
could  not  be  found  within  the  district  of  the 
Court,  it  ordered  the  bailiff  to  distrain  all 
the  lands  and  chattels  of  the  defendant 
within  the  district  and  hold  them  until  the 
defendant  delivered  up  the  dog.  The  defen- 
dant did  not  deliver  up  the  dog,  but  the 
bailiff  did  not  distrain  upon  his  goods.  The 
plaintiff  thereupon  applied  to  the  County 
Court  judge  for  an  order  of  committal,  and 
the  judge  made  the  order,  being  satisfied 
that  the  defendant  could  have  olDcyed  the 
judgment,  and  had  wilfully  refused  to  do 
so.  The  Divisional  Court  held  that  the 
judge  had  jurisdiction  to  make  the  order. 

Held— that  as  the  High  Court  would  have 
jurisdiction,  under  Order  42,  rules  6  and  7,  to 
enforce  a  judgment  for  the  delivery  up  of  a 
chattel  by  attachment  or  committal,  the 
County  Court  judge  had  jurisdiction,  under 
sect.  89  of  the  Judicature  Act,  1873,  and 
Order  25,  rule  57.  of  the  County  Court  Rules, 
1003,  to  enforce  the  judgment  iDy  an  order  of 
committal;  that  the  plaintiff  by  obtaining 
the  warrant  of  delivery  had  not  precluded 
himself  from  applying  for  an  order  of  com- 
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mittal;  and  that  it  was  not  a  condition  pre- 
cedent to  an  order  for  delivery  up  of  a 
chattel  that  the  value  of  it  should  have 
been  assessed. 

Decision     of     the     Divisional     Court     (21 
T.  L.  R.  16)  affirmed. 
Hymas    v.    Ooden,    [1905]    1    K.    B.    24G;    74 

[L.  J.  K.  B.  101;  53  W.  R.  209;  91  L.   T. 
832;  21  T.  L.  R.  85-C.  A. 

66.  WajTant—When  Binds  Goods — Delivery 
of  Praecipe  to  Registrai — Delivery  of  War- 
rant to  High  Bailiff— County  Courts  Act,  1888 
(51  &  52  "Vict,  c.  43).  s.  UQ-Sale  of  Goods 
^ct,  1893  (5G  &  57  Vict.  c.  71),  s.  26.]-A 
j)rcecipe  for  a  warrant  of  execution  on  a 
judgment  in  a  County  Court  was  delivered 
by  the  judgment  creditor  to  the  registrar  of 
the  County  Court  (who  was  also  the  High 
Bailiff)  at  2.45  in  the  afternoon.  The  judg- 
ment debtor  executed  a  bill  of  sale  over 
his  goods  between  5  and  6  on  the  same 
afternoon.  The  warrant  of  execution  was 
sealed  as  having  been  delivered  to  the  bailiff 
on  the  following  day.  Upon  an  issue  to  de- 
termine whether  the  execution  creditor  or 
the  bill  of  sale  holder  had  priority  in  title 
to  the  goods. 

Held— that,  as  the  warrant  ought  to  have 
been  issued  by  the  registrar  and  delivered 
to  the  high  bailiff  immediately  after  the 
receipt  of  the  praecipe,  any  delay  in  the 
office  ought  not  to  prejudice  the  title  of  the 
execution  creditor,  and  that  therefore  the 
latter  had  priority  under  sect.  26  of  the 
Sale  of  Goods  Act,  1893,  unless  the  claimant 
could  prove  that  he  acquired  his  title  to  the 
goods  in  good  faith  and  for  value  at  a  time 
when  he  had  no  notice  that  there  was  a 
warrant  under  which  the  goods  might  have  I 
been  seized.  j 

Semble — the  same  rule  would  apply  if  the 
registrar  and  high  bailiff  had  been  different 
persons. 
MuRGATEOYD  V.  Wright  (Bannister,  claimant), 

[1907J  2  K.  B.  333;  7G  L.  J.  K.  B.  747;  97 

L.  T.  108;  23  T.  L.  R.  517;  14  Manson,  201— 
Div.  Ct. 

VI.  ATTACHMENT  OF  DEBTS. 

Si'C  also  titlr,  EXECUTION. 

67.  Garnishee  S urnmons— Attachment  of  all 
Debts  in  Hands  of  Garnishee — Amount  K.i- 
eceding  Judgment  Debt — Assignment  of  Bal- 
ance in  Hands  of  Garnishee— Notice  of 
Assignment— Subsequent  Garnishee  Order.] 
—A  garnishee  order  was  served  on  the  defen- 
dant attaching  all  debts  due  from  him  to  H., 
to  answer  the  judgment  that  had  been  ob- 
tained in  the  County  Court  against  H.  H. 
assigned  to  the  plaintiff  the  balance  of  the 
amount  in  tiie  hands  of  the  defendant  and 
the  assignee  gave  notice  of  the  assignment 
to  the  defendant.  After  tiie  assignment  and 
notice  a  second  garnishee  order  was  served 
on  the  defendant,  in  respect  of  another  judg- 
ment obtained  against  II.  in  the  same  County 


Court.  The  defendant  appropriated  a  suffi- 
cient sum  to  meet  the  judgment  on  which 
the  first  garnishee  order  was  founded,  and 
this  sum  he  paid  into  Court.  He  also  appro- 
priated the  balance  in  his  hands  towards 
satisfaction  of  the  judgment  on  which  the 
second  garnishee  order  was  founded,  and  he 
paid  it  into  Court  in  the  action  in  which 
that  judgment  was  obtained.     The  plaintifi 

I  sued  the  defendant  to  recover  the  amount  of 
the  balance. 

Held— that  the  defendant  was  affected  with 
notice  of  the  assignment  to  the  plaintiff,  and, 
as  that  exhausted  the  fund  in  his  hands,  he 
was  under  no  liability  under  the  second  gar- 
nishee order;  and  that  he  remained  under 
liability  to  pay  the  money  to  the  plaintiff 
who  was,  therefore,  entitled  to  judgment. 
Decision  of  Divisional  Court  ([1901]  1  Q.  B. 

I  102;  70  L.  J.  Q.  B.  24;  49  W.  R,  112;  83  L.  T. 
415)  reversed. 

I  Yates    v.    Terry,    [1902]    1    K.    B.    527;    71 

[L.  J.  K.  B.  282;  50  W.  R.  293;  86  L.  T.  133; 

18  T.  L.  R.  262-C.  A. 

70.  Judgment  in  High  Court  against  Judg- 
ment Creditor  in  Proceedings  in  County 
Court— Right  of  Judgment  Creditor  in  High 
Court  Proceedings  to  Money  in  Hands  of 
County  Court  Registrar — "Judgment  or 
Order"— County  Court  Rules,  1903,  Ord. 
XXVI.  r.  16,  Ord.  LF.]— The  words  "judg- 
ment or  order  "  in  Ord.  XXVI.,  r.  16,  of  the 
County  Court  Rules,  1903,  mean  a  judg- 
ment or  order  obtained  in  the  County  Court. 

Therefore,  where  A.  has  obtained  judg- 
ment in  the  High  Court  against  B.  he  is 
not  entitled  to  an  order  to  have  paid  out  to 
him,  in  satisfaction  of  that  judgment,  money 
in  the  hands  of  the  Registrar  of  a  County 
Court  as  the  result  of  proceedings  in  that 
Court  by  B.  against  C. 

Qucere,  whether  the  words  "judgment  or 
order"  in  Ord.  XXVI.,  r.  16,  do  not  refer  to 
a   judgment   or   order   in   the  same   County 
Court. 
Llewellyn  i'.  Rowland,  Ex  parte  C.  Wright 

[&  Son,  (1907)  97  L.  T.  433;  23  T.  L.  R.  583 
—Div.  Ct. 

VII.  JUDGMENT  SUMMONS. 

71.  Against  Joint  Debtors  —  Service  of 
Judgment  Summons  against  One  only  of  the 
Joint-Debtors— Subsequent  Judgment  Sum- 
mons against  Another  of  the  Joint-Debtors 
Jurisdiction  to  Issue— County  Court  Rules, 
1889,  Ord.  25.]— In  a  County  Court  action 
judgment  was  recovered  against  three  de- 
fendants jointly  on  their  joint  and  several 
promissory  note.  A  single  judgment  sum- 
mons was  issued  against  all  the  three  defen- 
dants. The  summons  was  served  on  one 
only  of  the  defendants,  and  a  committal 
order  was  made  against  him;  but  (ho  issue 
of  the  warrant  was  suspended  on  payment  of 
certain  monthly  instalments.  The  plaintiff 
then  applied  for  leave  to  issue  a  judgment 
summons  against  one  of  iho  other  two  defen- 
dants, which  was  refused  on  (ho  ground  of 
want  of  iurisdirlion  (o  grant  tlie  leave. 
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Judgment  Summons — Continued. 

Held— tliat  thore  was  no  such  want  of 
jurisdiction;  that  the  plaintiff  was  entitled 
to  have  his  application  for  leave  to  issue  the 
judgment  summons  considered  on  the 
merits;  and  that  upon  the  hearing  of  the 
application  the  County  Court  Judge  could 
require  such  information  to  be  supplied  as 
he  might  think  proper. 

Eex    v.    Birmingham    Cocnty    Couet    Judge, 

[1902]  2  K.  B.  283;  71  L.  J.  K.  B.  881;  51 

W.  K.  75;  87  L.  T.  296;  18  T.  L.  E.  698— 

Div.  Ct. 

72.  Against  Partner  —  Affidavit— "  State 
the  Sources  of  Information  and  Grounds  of 
Belief" — Materiality — Cou7ity  Court  Rules, 
1889,  Ord.  25,  r.  14b,  Appendix  H.,  Form 
5'.ic.]— The  County  Court  llules,  Ord.  25,  r. 
14b,  says  that  the  persou  seeking  to  enforce 
a  judgment  against  an  alleged  partner  shall 
file  an  affidavit  in  the  form  in  the  Appendix 
H. — Form  52c — and  according  to  that  form 
he  is  to  "  state  the  sources  of  information 
and  grounds  of  belief "  that  the  person 
against  whom  the  summons  is  sought  was  a 
partner  in  the  firm. 

ITeld — that  such  statement  is  a  material 
essential  part  of  the  form,  the  object  being 
that  the  person  alleged  to  be  a  partner  shall 
be  given  notice  of  the  case  that  he  has  to 
meet  and  have  an  opportunity  of  producing 
witnesses  to  rebut  it;  and  that  the  omission 
of  such  statement  renders  the  issue  of  a 
judgment  summons  an  irregularity. 
LuMLEY    V.    Osborne,  [1901]    1  K.  B.  532;  70 

[L.  J.  K.     B.  416;  49  W.  E.  374;  84  L.  T. 
461— Div.  Ct. 

73.  Committal  Order  — Minute  in  Book 
"  H  " — "  Month  "—Lunar  or  Calendar — For- 
mal Order.'} — Upon  a  judgment  summons  in 
a  County  Court  the  Eegistiar  made  in 
Book  "JL"  a  note,  "  10s.  in  twenty-eight 
days  or  fourteen  days,  then  10s.  a  month, 
present  ability." 

Held— that  the  note  meant  "  a  lunar 
month,"  and  that  the  formal  order  was  I 
properly  drawn  up  accordingly. 

Saunders  v.   Swansea  Finance  Co.,   Ld.,   and 
[Another,  (1905)  21  T.  L.  E.  317— C.  A. 

I 

74.  Condition  Precedent— Defective  Affida- 
vit in  Support— Waiver— Jurisdiction— Pro- 
hibition—County  Court  Jiules,  1889,  Ord.  25, 
rr.  13,  14a,  Form  52a.]— The  plaintiff  in  a  j 
County  Court  action  applied  for  leave  to ' 
issue  and  obtained  a  judgment  summons. 
The  affidavit  in  support  filed  by  the  plain- 
tiff omitted  several  particulars  set  out  in 
the  Form  52a  of  the  County  Court  Eules, 
1889.  The  Divisional  Court  refused  a  writ 
of  prohibition  on  the  ground  that  the  defect. 
in  the  jurisdiction  of  the  County  Court 
Judge  had  been   waived. 

Held— that  the  statutory  condition  prece- 
dent to  the  jurisdiction   was  wanting,  and  j 


the  defect  appeared  on  the  face  of  the  pro- 
ceedings; and  that  there  could  be  no  waivor 
on  the  part  of  the  judgment  debtor,  as  the 
parties  could  not  by  agreement  confer  upon 
the  Court  or  Judge  a  coercive  jurisdiction 
which  the  Court  or  Judge  did  not  by  law 


Decision  of  Div.   Ct.    ((1901)   17  T.   L.   E. 
626)   reversed. 
Alderson  v.  Palliser,  [1901]  2  K.  B.  833;  70 

[L.  j.  K.  B.  935;  49  W.  E.  706;  85  L.  T. 
210;  17  T.  L.  E.  742-C.  A. 

75.  Defendant  outside  District— Applica- 
tion for  Leave  to  Issue — Means  to  Pay — 
Form  of  Affidavit— Essentials— Prohibition- 
County  Court  Bulcs,  1889,  Ord.  25,  rr.  13, 
14a,  Appendix  H.,  Form  52a.]— Where  a 
judgment  debtor  does  not  dwell  or  carry 
on  business,  and  is  not  employed,  within 
the  district  of  the  County  Court  in  which 
the  judgment  was  obtained,  the  affidavit, 
on  the  application  under  Ord.  25,  r.  14a  of 
the  County  Court  Eules,  1889,  for  leave 
to  issue  a  judgment  summons  against  the 
debtor,  must  contain  all  the  material  aver- 
ments set  out  in  Appendix  H.,  Form  52a. 

Where  the  affidavit  stated  that  the  defen- 
dant lived  in  a  house  of  the  apparent  value 
of  <£60  a  year  and  that  his  business  was 
that  of  a  iDuilder,  but  did  not  contain  any 
other  of  the  particulars  mentioned  in  the 
form  in  the  schedule. 

Held— that  the  plaintiff  had  not  made 
such  an  affidavit  as  was  essential  to  give 
the  County  Court  Judge  jurisdiction  to 
give  leave  to  issue  the  judgment  summons. 

Judgment   of  Divisional   Court    ((1900)   17 
T.   L.   E.  11)   reversed. 
McIntosh  v.  Simpkins,  [1901]  1  Q.  B.  487;  70 

[L.  j.  Q.  B.  268;  49  W.  E.  241;  84  L.  T.  21; 
17  T.  L.  E.  195-C.  A. 

VIII.  APPEALS. 

And  see  Admiralty,  25,  26. 

76.  Injunction— Action  of  Tort  with  Claim 
for  Injunction— Sum  Claimed  less  than  ,£20 
—Injunction  Granted — Right  to  Appeal  in 
Respect  of  Injunction— County  Courts  Act, 
1888  (51  &  52  Vict.  c.  43),  s.  120.]— Where  in 
an  action  of  trespass  brought  in  a  County 
Court  the  plaintiff  claims  a  sum  not  exceed- 
ing ^20  and  an  injunction,  and  judgment 
is  given  against  the  defendant  for  damages 
and  an  injunction  is  granted,  the  defendant 
may,  without  the  leave  of  the  judge,  appeal 
against  that  part  of  the  judgment  which 
relates  to  the  injunction,  though  by  reason 
of  the  proviso  in  sect.  120  of  the  County 
Courts  Act,  1888,  he  cannot  appeal  as  to  the 
damages. 

BRnxE  V.  James  [1898],  1  Q.  B.  417;  67  L.  J. 
[Q.  B.  283;  77  L.  T.  802;  46  W.  E.  257- 

Div.    Ct. 

77.  Ejectment— Title  to  Land  in  Question 
— Annual   Value  not  exceeding  <£20 —  Leave 
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of  Judge— County  Courts  Act,  1888  (51  &  52 
Vict.  c.  43),  s.  120.]— An  appeal  lies  without 
leave  from  the  decision  of  a  County  Court 
Judge  in  an  action  of  ejectment  on  title, 
or  in  which  the  title  to  a  hereditament 
conies  in  question,  as  distinguished  from 
an  action  for  the  recovery  of  small  tene- 
ments by  landlord  against  tenant,  though 
the  annual  value  of  the  hereditament  does 
not  exceed  ^£20.  1 

MiLLETT  V.   Bau,aed,    [1904]   2   K.   B.   593;   73 
[L.  J.  K.   B.  989;  52  W.  R.  675;  91  L.  T. 
23;  20  T.  L.  E.  693-Div.  Ct. 

78.  Leave  of  Judge  Necessary— Death  of 
Judge— Right  of  Appeal— County  Courts 
Act,  1888  (51  &  52  Vict.  c.  43),  ss.  120,  124, 
186.] — Where  leave  to  appeal  is  necessary 
and  the  County  Court  Judge  dies  before  an  [ 
application  for  leave  is  made,  but  before 
the  time  for  applying  expires,  j 

Held— that  there  is  no  jurisdiction  to  hear 
the   appeal. 

Fell  v.   Lancashire  and  Yorkshire  Ey.   Co., 
[(1907)  96  L.  T.  785-Div.  Ct. 

73.  Misdirection-Point  not  Raised  at 
Trial.]— 'Where  a  person  wishes  to  appeal  i 
from  the  decision  of  a  County  Court  judge 
on  the  ground  that  he  did  not  properly 
direct  the  jury,  objection  must  be  taken  at 
the  time  of  such  summing  up  and  the  point 
of  law  then  raised.  | 

Clifford  v.  Thames  Ironworks  Co.,   [1898]  1  ' 
[Q.   B.  314;  67  L.  J.   Q.   B.  244;   78  L.   T. 
164;  46  W.  E.  222-Div.  Ct. 

80.  Misdirection  —  Neio  Trial— Appeal  to 
High  Court— Time  for  Taking  Point  of  Late.'] 
—If  parties  desire  to  come  straight  to  the 
Divisional  Court  by  way  of  appeal  from  the 
judgment  of  the  County  Court,  they  must 
take  the  point  of  law  at  the  trial.  If  they 
desire  to  apply  to  the  County  Court  Judge 
for  a  new  trial  on  the  ground  of  misdirection 
they  are  entitled  to  do  so,  even  though  they 
have  not  interposed  in  the  course  of  the 
summing-up;  and  upon  his  refusal  to  grant 
a  new  trial  they  are  entitled  to  appeal  to 
the  Divisional  Court.  The  latter  is  the 
better  course  to  adopt. 
Handley  v.  London,  Edinburgh,  and  Glasgow 

[Assuran'ce    Co.,    [1902]    1    K.    B.    350;    71 
L.  J.  K.  B.  39- Div.  Ct. 

81.  Question  of  Law  raised  at  Trial— Re- 
quest of  Judge's  Note— Conditions  Precedent 
to  Appeal-County  Courts  Act,  1888  (51  &  52 
Vict.  c.  43),  s.  mi—Uuh's  of  Sujircme  Court, 
1883,  Ord.  59,  r.  8.]— In  order  tliat  the  Divi- 
sional Court  shall  have  jurisdiction  (o  liear 
an  appeal  from  a  County  Court,  it  is  neces- 
sary and  a  condition  precedent  that  the  ques- 
tion of  law  should  be  raised  at  the  trial 
before  the  County  Court  Judge,  and  he  should 
be  requested  to  make  a  note  of  it.  Tbough 
it  is  imperative  on  the  County  Court  Judge 


to  make  a  note  of  the  question  of  law  raised 
at  the  request  of  either  party,  it  is  not  im 
perative  on  either  party  to  request  that  a 
note  be  made,  so  as  to  make  his  right  of 
appeal  depend  on  his  having  raised  the  point 
in  a  particular  way. 

As  a  general  rule,  the  Court  before  whom 
the  appeal  comes  cannot  have  proof  that  the 
point  of  law  was  properly  raised  unless  a 
request  to  make  a  note  has  been  made,  but 
the  existence  of  the  notes  is  not  a  condition 
precedent  to  the  hearing  of  the  appeal.  The 
question  must  depend  on  the  conduct  of  the 
parties  and  the  circumstances  of  the  par- 
ticular  case. 

Wohlgemuth  v.  Coste,  [1899]  1  Q.  B.  501  •  68 
[L.  J.  Q.  B.  373;  80  L.  T.  529-Div.  Ct. 

82.  Security  for  Costs  of  Appeal— Appellant 
getting  rid  of  his  Property  for  the  Purpose  of 
Avoiding  Payment  of  Cost,?.]— On  an  appeal 
from  the  County  Court  that  the  judgment 
for  the  respondent  might  be  set  aside,  the 
appellant  was  ordered  to  give  security  for 
the  costs  of  the  appeal  on  the  ground  that 
the  appellant  had  got  rid  of  his  property  for 
the  purpose  of  avoiding  payment  of  the  re- 
spondent's costs. 

Moore  v.  Pinnick,  (1901)  70  L.  J.  K.  B.  471— 
[Div.  Ct. 
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I.  HOUSE  OF  LORDS. 

1.  Appeal  as  to  Costs— Appeal  not  Heard.] 
—The  respondent  had  sued  the  appellants  in 
respect  of  injury  done  to  some  cattle,  but 
failed,  because  the  contract  was  an  "  owner's 
risk  "  contract,  and  he  could  not  prove  wil- 
ful misconduct.  The  Court  of  Session,  liow- 
evor,  affirming  the  decision  of  the  slieriff,  liad 
allowed  the  respondent  his  costs  on  the 
ground  of  the  appellants'  refusal  (o  give  him 
proper  information  as  to  the  accident  before 
trial.  Against  this  decision  the  appellants 
appealed. 
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House  of  LoT&s—Continiccd. 

Held— thai:  the  appeal,  being  one  as  to  costs 
only,  could  not  be  entertained. 
Caledonian  Ey.  Co.  v.  Bareie,  [1903]  A.  C.  126 
[-H.  L.   (Sc). 

2.  Concurrent  Judgment  of  Fact  in  Courts 
below — Differing  /?'oot.]— There  is  no  rule  of 
law  or  of  practice  binding  the  House  of 
Lords  to  uphold  two  concurrent  judgments 
on  a  question  of  fact.  The  House  ought  to 
form  and  express  its  own  opinion  thereon. 

Mclntijre  Bros.  v.  McGavin  ([1893]  A.  C. 
268;  67  J.  P.  548),  observations  of  Lord 
Herschell  explained. 

MONTGOMERIE     &     Cc,     Ld.      V.     WaLLACE-JaMES, 

[1904]  A.  C.  73;  73  L.  J.  P.  C.  25;  90  L.  T.  1 
-H.  L.  (Sc). 

3.  Decision  of  House  of  Lords  —  Final 
Character  of.}— A  decision  of  the  Hoxise  of 
Lords  upon  a  question  of  law  is  conclusive, 
and  binding  upon  the  House,  so  that  the 
question  cannot  be  re-argued  in  any  subse- 
quent case,  but  the  decision  can  only  be  set 
aside  by  an  Act  of  Parliament. 

Edinburgh  Street  Tramxrays  Co.  v.  Lord 
Provost  of  Edinburgh  ((1894)  A.  C.  456)  fol- 
lowed. 

London  Tramways  Co.,  Ld.,  v.  London  County 

[Council,  [1898]  A.  C.  375;  62  J.  P.  675;  67 

L.  J.  Q.  B.  559;  78  L.  T.  361;  14  T.  L.  R. 

360;  46  W.  K.  609-H.  L.  (E.). 

4.  Decision  Reversed — Points  not  Argued — 
Form  of  Order.']— In  an  action  for  encroach- 
ment the  respondents  had  obtained  in  the 
Court  below  interlocutors  in  their  favour 
upon  several  points.  Upon  appeal  the  ap- 
pellants argued  only  one  point  and  succeeded 
thereon. 

Held — that  the  order  should  reverse  only 
the    one    interlocutor     argued     before    the 
House. 
Montgomerie  &  Co.,  V.  Wallace-James,  [1904] 

[A.   C.  214;   73  L.   J.   P.   C.   116- 

H.  L.  (App.  Com.) 

5.  Discharge  of  Judgment  by  Consent.]— 
Where,  after  an  appeal  has  been  lodged, 
the  respondent  petitions  that  the  judgment 
of  the  Court  below  in  his  favour  may  be 
discharged,  and  the  action  remitted  for  trial 
upon  its  merits,  the  consent  of  both  parties 
to  the  adoption  of  this  course  must  be 
brought  before  the  House  itself. 

Hannah    v.    Hunter,    [1904]    A.    C.    379;    73 
L.  J.  P.  C.  73-H.  L.  (E.). 

6.  Lords  Equally  Divided  in  Opinion- 
Cos  ts.]—Vi' here  the  Lords  present  at  the 
hearing  of  an  appeal  are  equally  divided 
in  opinion,  and  the  judgment  appealed  from 
therefore  stands,  the  practice  is  to  make  no 
order  as  to  costs. 

Paquin,  Ld.  v.  Beauclerk  (formerly  Holden),  ; 
[1906]  A.  C.  148;  22  T.  L.  R.  395-H.  L.  (E.).  1 


7.  Small  Errors  in  Accounts— No  Ground 
for  Interference.]— The  House  of  Lords  will 
not  interfere  to  correct  small  errors  on  both 
sides  of  an  account. 
The  Marpessa,  [1907]  A.  C.  241;  76  L.  J.  P. 

[128;  97  L.  T.  1;  23  T.  L.  R.  572-H.  L.  (E.). 


11.  PRIVY  COUNCIL. 

8.  Appeal— Concurrent  Findings  of  Fact  in 
Courts  below— Obligation  on  Appellant.] — 
Where  there  are  concurrent  findings  of  fact 
in  the  Courts  below,  it  is  incumbent  on  an 
appellant  to  the  Judicial  Committee  to  ad- 
duce very  clear  proof  that  there  is  error 
in  the  judgment  appealed  from.  It  is  not 
sufficient  to  allege  that  the  judges  in  the 
Courts  below  have  approached  the  question 
from  a  wrong  point  of  view,  and  have  failed 
to  give  just  weight  to  various  minute  cir- 
cumstances. 

Judgment  of  the  Court  below  affirmed. 

Allen     V.     Quebec     M'arehouse     Company 

((1887)  12  App.  Cas.  101;  56  L.  J.  P.  C.  6;  56 

L.  T.  30— P.  C.)  approved  and  allowed. 

Whitney    v.    Joyce    and    Another,    (1906)    75 

[L.  J.  P.  C.  89;  95  L.  T.  74— P.  C. 


9.  Appeal  — Costs  —  Suits  between  Crown 
and  Subject.] — In  future  the  rule  will  be 
that  in  suits  with  a  subject  the  Crown 
neither  pays  nor  receives  costs  unless  the 
case  is  governed  by  some  local  statute  or 
unless  there  are  some  exceptional  circum^ 
stances  justifying  a  departure  from  the 
ordinary  rule. 

Johnson  v.  Rex,  (1904)  91  L.  T.  234;  53  W.  R. 
207-P.  C. 

10.  Appeal— Court-Martial  —  Proclamation 
of  Martial  Law  in  Natal— Retrospective 
Operation— Civil  Courts  Remaining  Open- 
Special  Leave  to  Appeal.]— The  Privy 
Council  refused  special  leave  to  appeal  in 
the  case  of  certain  natives  condemned  to 
death  by  a  court-martial,  although  martial 
law  hacl  not  been  proclaimed  at  the  date 
of  commission  of  the  crime,  and  it  was 
admitted  that  the  sittings  of  the  ordinary 
courts  had  not  been  suspended.  No  appli- 
cation had  been  made  to  the  Colonial  Courts 
to  interfere  in  the  matter;  and  the  Council 
felt  that  it  was,  under  the  circumstances, 
impossible  for  them  to  interfere  with  the 
conduct  of  the  Colonial  Executive  in  the 
serious  situation  which  had  arisen. 
Mgomini  and  Others  v.  Governor  and  Attor- 

[ney-General  of  Natal,  (1906)  94  L.  T.  558; 
22  T.  L.  R.  413;  21  Cox,  C.  C.  154— P.  C. 


11.  Appeal  —  Court-Martial  —  Sentence  — 
Sentence  Confirmed  by  Colonial  Statute— Ap- 
plication for  Special  Leave  to  Appeal.]— The 
Judicial  Committee  cannot  entertain  an  ap- 
peal from  a  sentence  passed  by  a  court-mar- 
tial in  a  district  In  a  colony  where  martial 
law   was   proclaimed,    when   an   Act   of   the 
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colonial  legislature  has  been  passed  making 
lawful   the    sentences   pased   by   the   courts- 
martial. 
TiLONKO  V.  Attorney-General  of  Natal,  [1907] 

FA.  C.  93;  76  L.  J.  P.  C.  29;  95  L.  T.  853; 
23  T.    L.    R.   21-P.    C. 

At  a  later  date,  the  Supreme  Court  of 
Natal  having  refused  an  application  by  the 
same  petitioner  for  a  writ  of  habeas  corpus, 
the  Judicial  Committee  declined  to  give 
leave  to  appeal  therefrom,  [1907]  A.  C.  461; 
76  L.  J.  P.  C.  105;  23  T.  L.  E.  068-P.  C. 

12.  Appeal— Leave      to      Appeal— Enlarge- 
ment   of    Time— Excuse    for    Delay— Clergy 
Discipline  Act,  1892  (55  &  56  Vict.  c.  32).]- 
Where    the    time    for    appealing    against    a 
sentence  passed  under  the  Clergy  Discipline  \ 
Act,    1892,    has    elapsed,    the    time    will    not  I 
be  extended  unless  the  delay  is  satisfactorily  i 
explained.  i 

Semble,  poverty  alone  is  not  a  sufficient 
excuse. 

Lee     v.     Atherton,     [1904]     A.     C.     805;     74 
[L.    J.    P.    C.    14-P.    C. 

13.  Appeal— Special  Leave— Previous  Ap- 
peal to  Supreme  Court  of  Canado.]— Where 
a  petitioner  has  elected  to  appeal  to  the 
Supreme  Court  of  Canada  instead  of  to  the 
Privy  Council  direct,  special  leave  to  appeal 
against  the  decision  of  the  Supreme  Court 
will  not  be  granted  unless  a  question  of 
law  is  raised  of  sufficient  importance  to  war- 
rant it. 

Ex  parte  Clergue  ([1903]  A.  C.  52;  72  L.  J. 
P.  C.  99;  89  L.  T.  373— P.  C.  infra)  followed. 
EwiNG  &  Co.  V.  Dominion  Bank,  [1904]  A.  C. 
[806;  74  L.  J.  P.  C.  21-P.  C. 

14.  Appeal— Special  Leave— Canadian  Ap- 
peals—Revised Statutes  of  Canada,  1886,  c. 
135,  s.  71.]— Where  a  suitor,  having  the 
choice  of  appealing  from  the  High  Court 
of  Canada  either  to  the  Supreme  Court 
or  to  the  Privy  Council,  elects  to  appeal 
to  the  former,  he  cannot  appeal  further 
to  the  Privy  Council  without  special  leave  : 
and  such  leave  will  only  be  granted  in  a 
very  strong  case. 
Clergue     and      Another      v.      Murray      and 

[Another,  Ex  parte  Clergue,   [1903]   A.  C. 
521;  72  L.  J.  P.  C.  99;  89  L.  T.  373-P.  C. 

15.  Appeal— Special  Leave-Previous  Ap- 
peal to  Supreme  Court  of  Canada.]— Unless 
some  question  of  law  of  real  importance  is 
involved,  special  leave  will  not  be  granted 
to  an  appellant  who  has  elected  to  appeal 
to  the  Supreme  Court  of  Canada  instead 
of  direct  to   His   Majesty. 

Ex  parte  Clergue,  ([1903]  A.  C.  521;  72  L.  J. 
P.  C.  99;  89  L.  T.  373— P.  C.  supra)  followed. 

Canadian    Pacific   Ry.    Co.    v.    Blain,     [1904] 
[A.  C.  453;  73  L.  J.  P.  C.  109-P.  C. 


16.  Appeal— Leave  to  Appeal  from  High 
Court  of  Australia— Principles  on  which 
Leave  Granted.'\ — The  principles  upon  which 
special  leave  will  be  given  to  appeal  from  a 
decision  of  the  High  (Jourt  of  Australia  are 
the  same  as  those  applicable  to  appeals  from 
the  Supreme  Court  of  Canada  as  stated  in 
the  case  of  La  Cite  de  Montreal  v.  Lcs 
Ecclesiastiques,  dc.  ((1889)  14  App.  Cas.  662; 
59  L.  J.  P.  C.  20— P.  C). 

The  application  will  not  be  granted  save 
where  the  case  is  of  gravity  involving  mat- 
ters of  public  interest  cr  some  important 
question  of  law,  or  affecting  property  of  con- 
siderable amount,  or  is  otherwise  of  public 
importance  or  of  a  very  substantial  char- 
acter. 

Daily    Telegraph    Newspaper    Co.,    Ld.     v. 

[McLaughlin,  [1904]  A.  C.  776;  73  L.  J.P.C. 

95;  91  L.  T.  233;  20  T.  L.  R.  674— P.  C. 

j  17.  Appeal — Special  Leave — Appeal  from 
I  High  Court  of  Australia — Leave  to  Appeal- 
Grounds  upon  which  Leave  will  be  Given.'] 
—Where  a  party  elects  to  appeal  to  the  High 
Court  of  Australia  instead  of  appealing 
direct  to  His  Majesty  in  Council,  and  the 
judgment  appealed  from  is  affirmed,  the 
Privy  Council  will  not  as  a  rule  entertain  a 
petition  by  him  for  special  leave  to  appeal 
to  His  Majesty  in  Council.  A  very  special 
case  must  be  made  out  to  induce  the  J'rivy 
Council  to  give  leave  to  appeal  in  such  a 
case.  The  rule  is  different  where  the  party 
asking  for  special  leave  to  appeal  is  not  the 
appellant  to  the  High  Court  of  Australia. 

The  rule  laid  down  as  to  Canada  in  Clergue 
V.  Murray  ([1903]  A.  C.  521;  72  L.  J,  P.  C. 
99;  89  L.  T.  373— P.  C,  No.  14,  supra),  fol- 
lowed. 

The    Victorian    Railways    Commissioners   v. 

[Brown,  [1906]  A.  C.  381;  75  L.  J.  P.  C.  65; 

95  L.  T.  73;  22  T.  L.  R.  644— P.  C. 

18    Appeal- Special    Leave— Abstract  Point 
of  iau;.]— Special  leave  will  not  be  granted 
to  appeal    from    a    decision   not   itself  im- 
peached in  order   to  obtain  a  ruling  upon 
some    abstract   point   of   law. 
R.  V.  Louw,  Ex  PARTE  Attorney-General  for 
[Cape  of  Good  Hope,   [1904]  A.  C.  412;   73 
L.  J.  P.  C.  65;  91  L.  T.  210;  20  T.  L.  R. 
572-P.  C. 

19.  Appeal— Special  Leave— .ippeal  from 
llepeated  Orders.']— \i\  April,  1898,  there  was 
final  judgment  against  the  appellant; 
motions  to  set  it  aside  were  dismissed  in 
June,  1899,  and  in  August,  1904,  and  a  stay 
of  execution  was  refused  in  March,  1905. 

Held— (1)  that,  as  the  order  of  March, 
1905,  was  merely  a  repetition  of  that  of 
•Vugust,  1904  (from  which  an  appeal  was 
barred),  an  appeal  against  it  should  be  dis- 
missed. 

(2)  That  special  leave  ought  not  to  be 
given  to  appeal  against  the  orders  of  1899 
and  1904  on  the  ground  of  delay,  and  of  tho 
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impossibility  of  the  appellant  obtaining  any 
relief  whilst  the  undisputed  judgment  of 
1898  stood. 

Grieve    v.    Tasker,     [190G]     A.     C.     132;     75 
[L.  J.  P.  C.  12;  94  L.  T.  115- -P.  C. 


20.  Appeal—Special  Leave— Appeal  rais- 
ing no  Question  of  Law.']— Where  a  case 
raises  no  question  of  law,  and  does  not  in- 
volve any  question  of  public  importance, 
special  leave  to  appeal  will  not  be  given 
merely  upon  the  ground  that  the  case  is  of 
a  substantial  character  and  of  great  import- 
ance to  the  parties. 

WiLDEY  Ore  Concentrator  Syndicate  v.  Guth 
[ridge,  [1906]  A.  C.  548;  75  L.  J.  P.  C.  87 
95  L.  T.  73;  23  R.  P.  C.  535— P.  C.  , 

21.  Appeal  —  Special  Leave  —  Importani 
Question  of  Law,  but  No  Sufficient  Doubt.']— 
Special  leave  to  appeal  from  the  Supreme 
Court  of  Canada  will  not  be  granted  where 
the  decision  appears  to  be  plainly  right,  or 
not  attended  by  reasonably  sufficient  doubt. 
Townsend  v.  Cox,  [1907]  A.  C.  514-P.  C. 

22.  Appeal— Special  Leave— Criminal  Con- 
viction and  Sentence— Isle  of  Man.]— The 
judicial  committee  refused  special  leave  to 
appeal  from  a  conviction  and  sentence  in 
the  Isle  of  Man  where  no  fact  was  estab- 
lished sufficient  to  countervail  the  solemn 
determination  of  the  judges  and  the  jury, 
and  where  there  appeared  to  be  evidence  for 
the  jury. 

Ex    PARTE    Aldred,      [1902]     A.     C.     81;     71 

[L.  J.  P.  C.  27;  86  L.  T.  163;  20  Cox,  C.  C. 

49-P.  C. 

23.  Appeal— Special  Leave— Martial  Law- 
Military  Authorities  not  justiciable  by 
ordinary  Tribunals.]— When  actual  war  is 
raging  acts  done  by  the  military  authorities 
are  not  justiciable  by  the  ordinary  tribunals. 
The  fact  that  for  some  purposes  some  tri- 
bunals have  been  permitted  to  pursue  their 
ordinary  course  is  not  conclusive  that  war  is 
not  raging. 

Elphinstone  v.  Bedreechund  ((1830)  Knapp 
-P.  C.  31G)  followed. 

The  petitioner  asked  for  special  leave  to 
appeal.  It  appeared  from  the  petitioner's 
own  petition,  as  well  as  the  documents  ac- 
companying it,  that  the  district  in  which  he 
was  arrested  by  the  military  authorities,  and 
the  district  to  which  he  was  removed  (and 
of  which  removal  he  also  complained),  was 
a  district  which  had  been  proclaimed  under 
martial  law,  and  where  actual  war  was 
raging. 

Held— that  as  the  fact  of  actual  war  was 
established  the  Civil  Courts  had  no  juris- 
diction to  call  in  question  the  propriety  of 
the  action  of  military  authorities;  and  that 
special  leave  must  be  refused. 
Ex  parte  D.  F.  Marais,  [1902]  A.  C.  109;  71 

[L.  J.  P.  C.  42;  50  W.  R.  273;  85  L.  T.  734; 
18  T.  L.  R.  185— P.  C. 


24.  Appeal— Special  leave— Omission  to 
state  ill  Petition  that  Statute  in  Question 
has  been  licpcaled— Costs .]— Special  leave  to 
appeal  against  a  decision  of  the  Supreme 
Court  of  Canada  was  granted  upon  a  petition 
which  omitted  to  state  that  the  statute  in- 
volved had  been  repealed.  The  appellant 
succeeded  on  the  appeal. 

Held— that,  the    omission    being    uninten- 
tional, he  ought  not  under  the  circumstances 
to  be  deprived  of  his  costs. 
McDonald  v.  Belcher  and  Others,  [1904]  A.  C. 
[429;  73  L.  J.  P.  C.  91— P.  C. 

25.  Appeal  —  New  Trial  —  Necessity  for 
Motion— No  Motion— Power  of  Court  on 
Hearing  of  Appeal — Consolidated  Laws  of 
British  Honduras,  Part  VI.,  c.  13,  s.  213.]- 
The  statute  which  requires  a  new  trial  to  be 
applied  for  on  motion  within  a  specified 
period  is  imperative;  and  on  an  appeal  from 
a  judgment  entered  upon  the  findings  of  a 
jury,  the  Privy  Council  cannot  relax  the 
rule. 

Therefore    on    such    an    appeal    the    only 

point  open  to  the  appellant  is  whether  the 

findings  justify  the  judgment. 

G.  D.  Emery  &  Co.  v.  Wells,  [1906]  P.  C.  515; 

[75  L.  J.  P.  C.  104;  95  L.  T.  589-P.  C. 

26.  Pauper— Appeal  in  forma  pauperis— 
Certificate  of  Counsel.]— 'Where  a  litigant, 
who  has  not  in  the  Court  below  sued  as  a 
pauper,  applies  for  leave  to  appeal  in  forma 
pauperis,  it  is  not  necessary  for  his  applica- 
tion to  be  based  upon  the  certificate  of  an 
independent  counsel,  who  did  not  represent 
him  in  the  Court  below. 

Mitchell  v.  New  Zealand  Loan  and  Mercan- 
[tile  Agency  Co.  and  others,  (1903)  89  L.  T. 
83;   [1904]  A.  C.  149;  73  L.  J.  P.   C.  17— 

P.   C. 

27.  Paupei — Appeal  in  forma  pauperis— 
Special  Leave.]- Special  leave  to  appeal  in 
forma  pauperis  was  granted  where  the  Cey- 
lon Civil  Procedure  Code  made  no  provision 
for  appeals  in  forma  pauperis  and  the  case 
was,  as  regards  the  amount,  value,  and 
nature,  fit  for  appeal. 

PoNAMA  V.  Arumogam,  Ex  parte  Ponoma,  [1902] 
[A.  C.  561;  71  L.  J.  P.  C.  121— P.  C. 

28.  Pauper— Appeal  in  forma  pauperis— 
Special  Leaue.]— The  plaintiff  and  proposed 
appellant  sued  the  respondent  as  Chief  Jus- 
tice of  St.  Lucia,  and  was  non-suited.  The 
Court  of  Appeal  for  the  Windward  Islands 
dismissed  the  plaintiff's  appeal,  and  granted 
leave  to  appeal  to  Her  Majesty  in  Council, 
but  refused  leave  to  appeal  in  forma  pauperis 
on  the  ground  of  jurisdiction.  On  petition 
for  special  leave  to  appeal  in  forma  pauperis, 

Held— that  the  order  should  be  granted. 

On  a  further  petition  against  an  order  or 
decree  in  a  separation  suit,  and  against  an 
order  or  decree  in  a  mortgage  suit,  and 
against  an  order  directing  execution  of  the 
last-mentioned  order  or  decree. 
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Held— that  leave  to  appeal  should  be  given, 
as  the  two  suits  were  so  mixed  up  together; 
but  that  their  Lordships  had  no  jurisdiction 
to  stay  the  sale  in  execution, 
QciNLAN  V.  Child,  Quinlan  v.  Qdinlan,  [1900] 
[A.  C.  496;  69  L.  J.  P.  C.  85— P.  C. 

29.  Paupei — Leave  to  Appeal  in  forma 
pauperis— Idle  and  Frivolous  Appeal— Real  i 
Question  to  he  Argued — Success  of  Applicant 
Doubtful.} — Leave  to  appeal  to  the  King  in  j 
Council  in  forma  pauperis  is  not  of  course, 
and  in  the  opinion  of  their  Lordships  it 
ought  not  to  be  granted  where  it  is  apparent 
that  the  proposed  appeal  is  idle  and  frivo- 
lous. It  would  be  wrong  to  put  parties  to 
the  expense  of  opposing  such  an  appeal 
in  a  case  where  they  could  not  recover  any 
costs  if  successful.  In  saying  this,  their 
Lordships  do  not  intend  to  invite  a  prema- 
ture discussion  of  the  merits  of  the  case  on 
a  petition  to  discharge  an  order  to  appeal 
in  forma,  pauperis,  nor  will  they  entertain 
an  application  of  that  character.  Usually 
the  statement  of  counsel  showing  there  is  a 
real  question  to  be  argued  should  be  re- 
ceived, and  it  is  enough  if  there  be  such  a 
question,  although  the  success  of  the  pro- 
posed applicant  may  be  doubtful. 

Quinlan    v.    Qdinlan,    [1901]    A.    C.    612;    70 
[L.  J.  P.  C.  122;  85  L.  T.  360— P.  C. 

30.  Pauper— Petition  for  Leave  to  Appeal 
in  forma  pauperis— A'o  Application  for  Leave 
to  Appeal  made  to  the  Court  below— Petition 
Dismissed.]- Where  an  inferior  Court  has 
power  to  grant  leave  to  appeal  on  the 
usual  conditions,  a  litigant,  desirous  of  ap- 
pealing from  a  decision  of  such  Court  to 
the  Privy  Council  in  forma  pauperis,  must 
first  apply  to  such  Court  for  leave  to  appeal. 
If  such  application  be  not  made,  the  Judicial 
Committee  (except,  perhaps,  under  very  ex- 
ceptional circumstances)  will  not  entertain 
a  petition  for  leave  to  prosecute  an  appeal 
in  forma  pauperis. 

Walkeu  v.  Walker,  Ex  parte  W^alker,  [1903] 

[A.  C.  170;  72  L.  J.  P.  C.  36;  51  W.  E.  658; 

88  L.  T.  133-P.  C. 

31.  Practice— Findings  of  Fact— Review  of.] 
—Where  there  are  concurrent  judgments  of 
the  two  Courts  below  on  a  question  of  fact, 
it  is  not  the  practice  of  the  Privy  Council 
to  review  concurrent  finding  of  fact,  though 
it  may  be  done  in  exceptional  circumstances. 
Allan    v.    Morrison,    [1900]    A.    C.    604;    69 

[L.  J.  P.  C.  141-P.  C. 


III.  COURTS  OF  LOCAL  JURISDICTION. 

(a)  Mayors  Court,  London. 

32.  Jurisdiction  —  Waiver  —  Prohibition.] 
— la  an  action  in  the  Mayor's  Court  for  a 
sum  exceeding  .^£50,  tlie  whole  cause  of 
actijn  did  not  arise  witlnii  the  City  of  Lou- 


don. The  defendant  obtained  orders  for  par- 
ticulars on  his  undertaking  to  plead  to  the 
issue.  He  also  obtained  in  order  for  dis- 
covery of  documents.  Th?  deftiidant  having 
applied  for  a  writ  of  prohibition, 

Held— that  the  defendant  had  waived  the 
objection  to  the  jurisdiction,  and  a  writ  of 
prohibition  should  not  issue;  and  that  the 
defendant  should  have  made  his  application 
for  prohibition  before  his  undertaking  to 
plead  to  the  issue. 

SucKAN   V.   Weiner,    (1901)   17  T.   L.   R.  494— 
[Div.  Ct. 

33.  Practice— Appeal—Security  for  Costs- 
Plaintiff's  Appeal— Stay  of  Proceedings- 
Mayor's  Court  of  London  Procedure  Act, 
1857  (20  &  21  Vict.  c.  107),  s.  8.]-0n  an 
appeal  by  an  unsuccessful  plaintiff  in  the 
Mayor's  Court,  the  Judge  of  that  Court  has 
no  power  to  order  him  to  give  security  for 
the  defendant's  costs  of  the  original  trial — 
security  in  such  a  case  being  limited  to  the 
costs  of  the  appeal. 

The  mere  fact  that  an  unsuccessful  plain- 
tifi  gives  security  for  the  costs  of  an  appeal 
does  not  operate  as  a  stay  of  proceedings. 

Green  v.  Isaacs,  (1907)  96  L.  T.  122— Div.  Ct. 


34.  Practice-Costs- Action  for  Libel- 
Less  than  <£5  Recovered— Mayor's  Court  of 
London  Act,  1857  (20  &  21  Vict.  c.  clvii.), 
s.  11— Mayor's  Court  Rules,  1890  and  1892.] 
—In  an  action  for  libel,  tried  in  the 
Mayor's  Court  of  London  with  a  jury,  the 
plaintiff  recovered  50s.  damages,  and  judg- 
ment was  entered  for  that  amount  with 
costs.  There  is  not  in  the  Mayor's  Court 
any  scale  of  costs  applicable  to  cases  where 
less  than  <£5  is  recovered.  The  Registrar, 
on  taxation,  allowed  the  plaintiff  ordinary 
costs  beyond  Court  fees  and  allowances  to 
witnesses. 

Held— that  the  plaintiff  was  not  prevented 
from  recovering  costs  by  reason  of  the  fact 
that  there  was  no  scale  of  costs  applicable 
to  the  case. 
Hall   v.   Launspach,    [1898]    1   Q.    B.   513;   67 

[L.  J.  Q.  B.  372;  78  L.  T.  243;  14  T.  L.  R. 

215. 

(b)  Lancaster  Palatine  Court. 

35.  Costs— Ta.ration— Higher  a)id  Lower 
Scale— Uyidrr  the  Amount  or  ]'alue  of  <i3(IO 
-Orders  of  November  271h  and  2Sth,  1884.] 
—The  order  of  the  28th  of  November,  1884, 
of  the  Chancery  Court  of  the  County  Pala- 
tine of  Lancaster,  "  as  to  Court  fees  and 
solicitors'  costs,"  only  introduces  a  modifi- 
cation of  the  lower  ficale  of  costs  established 
))y  the  order  of  the  27th  of  November,  1884, 
and  has  no  api)lication  to  any  cases  to 
which  that  lower  scale  did  not  apply. 

In  re  Manche.ster  Real  Ice  Skatino  and  Sip- 

[PLY  Co.,  [1900J  1  Ch.  573;  69  L.  J.  Ch.  421; 

48  W.  R.  490;  82  L.  T.  513-C.  A. 
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36.  Jurisdiction— Persons  residing  out- 
side County—Service—Court  of  Chancery  of 
Lancaster  Act,  1854  (17  Ss  18  Vict.  c.  82), 
s.  8.]— Under  sect.  8  of  the  Court  of 
Chancery  of  Lancaster  Act,  1854,  the  Court 
of  Appeal  has  jurisdiction  to  give  leave  to 
serve  notices  of  orders  and  other  proceed- 
ings in  the  winding-up  of  a  company,  which 
is  being  wound  up  by  the  Court  of 
Chancery  of  the  County  Palatine  of  Lan- 
caster, on  persons  residing  in  England  out- 
side the  County  of  Lancaster. 

Re   State   Banking   Corporation,    Ld.,    (1907) 
[51  Sol.  Jo.  2G5-C.  A. 

37.  Practice-Service  of  Order  out  of  the 
Jurisdiction— Writ  of  Attachment— Court 
of  Chancery  of  Lancaster  Act,  1850  (13  &  14 
Vict.  c.  43),  s.  15— Court  of  Chancery  of 
Lancaster  Act,  1854  (17  &  18  Vict.  c.  82),  5.  7.] 
—In  cases  where  it  is  impossible  to  enforce 
an  order  properly  made  by  the  Palatine 
Court  by  reason  of  the  non-residence  of  the 
person  to  be  bound  thereby  within  the  juris- 
diction of  the  Court,  the  proper  practice 
IS  to  apply  in  the  Chancery  Division  to 
have  the  order  made  an  order  of  the  High 
Court  under  the  Court  of  Chancery  of  Lan- 
caster Act,  1850,  sect.  15,  notwithstanding 
the  provisions  of  sect.  7  of  the  Court  of 
Chancery  of  Lancaster  Act,  1854. 
DUNMORE    V.     WUARAM,     (1898)     67    L.     J.    Ch 

[221;  78  L.  T.  38;  46  W.  E.  366-Byrne,  J. 

(c)  Liverpool  Court  of  Passage. 

38.  Appeal— Power  to  Give  Leave  to  Ap- 
peal—Interlocutory Order— Liverpool  Court 
of  Passage  Act,  1883  (56  &  57  Vict.  c.  37), 
ss.  6,  9,  10.]— Where  a  Judge  at  chambers 
has  power  to  give  leave  to  appeal,  the  Judge 
of  the  Liverpool  Court  of  Passage  has  also 
power  to  do  so  under  sects.  6  and  10  of  the 
Liverpool  Court  of  Passage  Act,  1883,  and 
sect.  9  does  not  cut  it  down. 

Hunter   v.   Jacobson,    (1899)   80   L.   T.   641— 

[C.  A. 

39.  Interpleader  Issue— New  Trial— Liver- 
pool Court  of  Passage  Act,  1893  (56  &  57 
Vict  c.  37),  s.  10.]-An  application  lies  to 
the  Court  of  Appeal  for  a  new  trial  of  an 
interpleader  issue  tried  in  the  Liverpool 
Court     of     Passage,     as     from     any     other 

issue "    under    sect.    10    of    the    Liverpool 
Court  of  Passage  Act,  1893. 
Coates    v.    Moore,    [1903]    2    K.    B     140  •    72 

[L.  J.  K.  B.  539;  51  W.  E.  648;  89  L.  T.'  8- 

C.  A. 

40.  Removal  of  Action  into  High  Court- 
Common  Law  Right— Discretion— 5  &  6  Vict. 
^;^l"".  *•  ^—Liverpool  Court  of  Passage  Act, 
1893  (56  &  57  Vict.  c.  37,  s.  5.]-The  com^ 
mon  law  right  of  a  defendant  to  remove  an 
action  by  certiorari  from  the  Liverpool  Court 
of  Passage  to  the  High  Court  where  the  debt 
or  damages  claimed  do  not  exceed  ,£50  has 


not  been  taken  away  by  sect  2  of  5  &  6  Vict, 
c.  lii.,  or  sect.  5  of  the  Liverpool  Court  of 
Passage  Act,  1893,  provided  that  the  defen- 
dant with  two  sureties  enters  into  the  re- 
quired recognizance.  In  view  of  the  fact  that 
the  order  made  by  the  master  was  within 
one  month  of  the  delivery  of  the  statement 
of  claim  the  defendants  were  not  out  of 
time. 

Edwards  v.  Liverpool  Corporation,  (1902)  86 
[L.  T.  627;  18  T.  L.  R.,529-Div.  Ct. 

(d)  Preston  Court  of  Pleas. 

41.  Appeal  —  Substitution   for  Proceedings 
in  Error— Judicature  Act,  1884  (47&48  Vict, 
c.  61),  s.  23-Jl.  S.  C.  Ord.  59,  rr.  8,  10-17.]- 
I  In  this  action  in  the  Court  of  Pleas  for  the 
!  borough  of   Preston  the  jury  found  a  ver- 
dict for  the  defendants,  and  judgment  was 
entered  for  them.     The  plaintiff  gave  notice 
j  of  motion  by  way  of  appeal  under  Ord.  59, 
r.  10,  in  the  King's  Bench  Division,  asking 
that  the  verdict  and  judgment  should  be  set 
aside  and  judgment  entered  for  the  plaintiff 
or  a  new  trial  had,  upon  the  ground  of  mis- 
direction. 

The  Court  in  question  is  an  ancient  Court 
of  Eecord  held  in  the  borough  under  a 
charter.  There  is  no  modern  Act  of  Parlia- 
ment regulating  its  procedure  and  giving  an 
appeal  from  it.  It  was  admitted  that,  in  the 
absence  of  a  statute  giving  an  appeal  from 
the  Court  in  question,  no  appeal  would  lie 
otherwise  than  by  substitution  for  proceed- 
ings in  error.  The  Officer  at  the  Crown 
Office  refused  to  enter  the  appeal. 

Held— that  the  officer  at  the  Crown  Office 
ought  to  be  directed  to  enter  the  appeal; 
and  that  the  appellant  would  have,  as  in  a 
County  Court  appeal,  to  show  at  the  hearing 
that  he  took  the  point  of  law  sufficiently, 
and  took  it  in  time. 

Darlow  v.  Shuttleworth  and  Wife,  [1902]  1 

[K.  B.  721;  71  L.  .L  K.  B.  460;  66  J.  P.  516: 

50  W.  E.  668;  86  L.  T.  524;  18  T.  L.  E.  419- 

Div.  Ct. 

(e)  Salford  Hundred  Court. 

See  also  County    Courts  ;    Practice 
AND  Procedure. 

42.  Prohibition-"  Cause  of  Action  "—Plea 
to  Jurisdiction—Salford  Hundred  Court  of 
Record  Act,  1868  (31  &  32  Vict.  c.  cxxx),  ss.  6, 
7.]— The  expression  "the  cause  of  action"  in 
sect.  6  of  the  Salford  Hundred  Court  of 
Record  Act,  1868,  means  the  whole  cause  of 
action. 

Whitehead  v.  Butt  ((1891),  7  T.  L.  E.  609) 
approved. 

By  sect.  7  of  the  Act,  "save  and  except 
as  aforesaid,  no  defendant  shall  be  permitted 
to  object  to  the  jurisdiction  of  the  Court 
otherwise  than  by  special  plea,  and,  if  the 
want  of  jurisdiction  be  not  so  pleaded,  the 
Court   shall   have   jurisdiction   for   all   pur- 
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Courts  of  Local  Jurisdiction— Cow<r?u(ef?. 

Held  —  that  a  defendant,  against  whom 
judgment  had  been  signed  in  default  of 
appearance  in  an  action  in  the  Salford  Hun- 
dred Court,  where  the  claim  did  not  exceed 
£50,  could  not  get  a  writ  of  prohibition  on 
the  ground  that  the  cause  of  action  did  not 
arise  within  the  jurisdiction  of  the  Court, 
as  sect.  7  conferred  jurisdiction  on  the 
Court  in  such  a  case  in  the  absence  of  a 
plea  to  the  jurisdiction. 

Chadwick  v.  Ball  ((1885),  14  Q.  B.  D.  855; 
54  L.  J.  Q.  B.  396;  52  L.  T.  949-C.  A.)  fol- 
lowed. 

Decision  of  Divisional  Court  (69  L.  J.  Q.  B. 
229;  81  L.  T.  78G)  reversed. 
Payne  v.  Hogg,  [1900]  2  Q.  B.  43;  69  L.J.Q.B. 

[579;  47  W.  E.  417;  82  L.  T.  584;  16  T.  L.  R. 
298-C.A. 

43.  Party  Ignorant  of  Absence  of  Jurisdic-  j 
f/o/i.]— A  clerk  employed  in  the  office  of  the 
Salford   Hundred   Court   directed   an   inter-  ' 
pleader  issue  to  be  tried  before  himself. 

Held— that,  as  one  of  the  parties  was  ignor- 
ant of  the  fact  that  he  had  no  jurisdiction, 
there  was  no  such  assent  to  his  acting  as  i 
could  render  the  proceedings  binding  on  that 
party. 

Nathan  and  Anothee  v.  Bottomley  and  Others,  ! 
[(1903)  19  T.  L.  E.  421-Div.  Ct. 


Held— that  on  the  evidence  the  Supreme 
Court  ought  to  have  dismissed  the  widow's 
appeal,  and  to  have  affirmed  the  decision  of 
the  District  Judge  setting  aside  the  will; 
that  if  the  respondents  had  not  been  con- 
tent with  the  order  as  it  stood,  the  order  ap- 
pealed from  ought  to  have  been  discharged; 
but  as  it  was,  matters  should  be  left  as 
they  were,  and  the  appeal  simply  dismissed 
and  no  order  made  as  to  the  costs  of  the 
appeal. 

Kaeunaratne  v.  Feedinandds,  [1902]  A.  0.  405; 
[71  L.  J.  P.  C.  76;  86  L.  T.  329-P.  C. 


COURTS    MARTIAL. 

See  Courts  ;  Dependencies  and  Colo- 
nies; Royal  Forces. 


COVERTURE. 

See  Husband  and  Wipe. 


IV.  IN  GENEBAL. 

44.  Principle  Guiding  Courts  of  Appeal- 
Declaration  by  Court  of  Appeal  of  Partial 
Validity  of  Will-Words  and  Clauses  of  Will 
omitted  from  Probate— No  Cross-Appeal.]— 
A  Court  of  Appeal  ought  only  to  decide  in 
favour  of  an  appellant  on  a  ground  then  put 
forward  for  the  first  time,  if  it  be  satisfied 
beyond  doubt,  first,  that  it  has  before  it  all 
the  facts  bearing  upon  the  new  contention 
as  completely  as  would  have  been  the  case 
if  the  controversy  had  arisen  at  the  trial, 
and,  next,  that  no  satisfactory  explanation 
could  have  been  offered  by  those  whose  con- 
duct is  impugned  if  an  opportunity  for  ex- 
planation had  been  afforded  them  in  the 
witness-box. 

Principle  acted  upon  in  "  The  Tasmania  " 
((1890)  15  A  pp.  Cas.  223  at  p.  225;  63  L.  T.  1; 
6  Asp.  M.  C.  517— H.  L.  (E.))  adhered  to. 

Where  words  or  clauses  in  a  will  have 
been  omitted  from  the  probate,  the  Court  i 
has  always  acted  on  evidence  pointedly  ad- 
dressed to  the  words  or  clauses  said  to  have 
been  improperly  inserted  in  the  will,  and  it  ! 
is  most  important  that  this  practice  should  I 
not  be  departed  from.  i 

The  District  Judge  of  Colombo  revoked 
the  probate  granted  to  the  appellant  of  the 
will  of  her  deceased  husband.  On  appeal  by 
the  respondents,  the  noxt  of  kin  of  the  de-  [ 
ceased,  the  judges  of  the  Supreme  Court  made 
an  order  declaring  that  the  testator  died 
intestate  as  to  his  immovable  property,  and 
expunged  from  the  will  the  references  made 
therein  to  immovable  and  real  properties. 
B.D.— VOL.   I. 


COWSHEDS  AND  DAIRIES. 

See  Public  Health. 

CREMATION. 

See  Burial  and  Cremation  ;  Criminal 
Law,  No.  96. 


CRIMINAL    LAW    AND 
PROCEDURE. 

I    Generally. 


(rt)  Capacity  to  Commit  Crime 

.  771 

(b)  Evidence      . 

.  772 

00  Indictment  Generally  . 

.         .  782 

(d)  Jurisdiction 

.  785 

(e)  roor  Prisoners'  Defence  Act 

1903  787 

(/)  Practice,  Generally      . 

.  787 

Iff)  Prevention  of  Crimes  . 

.  794 

(A)  Principals  and  Accessories 

.  795 

(i)  Restitution  of  Property 

.  795 

(_/)  Reward 

.  796 

.  Specific  Offences. 

(//)  Miscellaneous  Offences 

.  798 

(A)  Abortion 

.  S02 

(r)  Assault 

.  803 

(d)  Higaniy 

.  803 

((•)    Preach  of  the  Peace     . 

.  804 

(/)  Concealment  of  Birth 

.  805 

((7)  Conspir.acy  .         .         .         . 

.  805 

(/t)  Cruelty  to  Children     . 

.  810 

(j)J:Disorderly  Houses 

.  812 

771 


CRIMINAL   LAW  AND   PROCEDURE. 


772 


Criminal  Law  and  Procedure — Continued. 
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.  813 
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.  81.-. 
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See  also  Bankruptcy  and  Insolvency  ; 
HiUHWAYS,  57  —  59,  103  ;  In- 
toxicating Liquors ;  Libel  and 
Slander,  51,  52  ;  Magistrates  ; 
Public  Health,  72. 

1.  GENERALLY. 

(a)  Capacity  to  Commit  Crime. 

1.  Infant  doli  incapax  —  "  Malitia  supplet 
cetatem  "  —  Evidence  —  Statement  made  by 
Prisoner  before  Arrest  in  Answer  to  Ques- 
tions—Guilty State  of  Child's  Mind.^—A  boy 
K.,  aged  thirteen,  was  charged  with  the  wil- 
ful murder  of  another  boy,  E.,  who  was 
rather  younger  than  the  prisoner.  K.,  his 
mother,  a  police-constable,  and  E.'s  father 
were  at  the  police-station  together,  and  E.'s 
father  said  to  K.  :  "  Now,  if  you  were  in 
my  place,  who  have  looked  high  and  low  for 
my  boy,  where  would  you  look  for  him.''" 
(Bucknill,  J.,  admitted  the  prisoner's 
answer.)  K.'s  answer  was :  "  Look  in  the 
Slate-lodge;  he  went  up  there  to  swim  his 
dog."  The  Slate-lodge  was  the  name  by 
which  a  reservoir  was  known.  E.'s  father 
and  K.'s  mother  then  went  up  to  the  reser- 
voir, and  a  cap  was  seen  floating  in  the 
water.  The  grappling  irons  were  sent  for 
and  K.,  having  pointed  to  a  place  where  they 
were  to  begin,  said  "  it  was  there."  They 
began  dragging  operations,  and  E.'s  body 
was  recovered  at  the  second  attempt.  The 
prisoner  was  arrested.  For  the  defence,  it 
was  urged  that,  though  there  was  plenty  of 
evidence  to  show  that  K.  had  stolen  the 
watch  E.  had  on  him  at  the  time,  yet  there 
was  no  evidence  to  show  that  he  had  mur- 
dered E. 

Bucknill,  J.,  in  summing  up,  pointed  out 
that  the  commission  of  a  crime  was  in 
itself  no  evidence  whatever  of  the  guilty 
state  of  mind  which  is  essential  before  a 
child  between  the  ages  of  seven  and  four- 
teen can  be  condemned. 

The    jury    found    the    prisoner    guilty    of 
manslaughter.        He    was    sentenced    to    ten 
years'  penal  servitude. 
Eex  v.  Kershaw,  (1902)  18  T.  L.  E.  357— 

[Liverpool  Assizes. 


(h)  Evidence. 
And  see  title  Evidence. 

2.  Child— Attempt  to  commit  unnatural 
offence— Indecent  Assattlt  on  Boy  tinder  13— 
Evidence  not  on  Oath — Prevention  of  Cruelty 
to  Children  Act,  1894  (57  &  58  Vict.  c.  41),  s. 
15  {!)— Offence  involving  bodily  Injury.^— 
On  a  charge  against  a  man  under  section  62 
of  the  Offences  against  the  Person  Act,  1861 
(24  &  25  Vict.  c.  100),  of  attempting  to  com- 
mit an  unnatural  offence  with  a  boy  under 
13,  and  with  indecently  assaulting  him. 

Held— by  Darling,  J.,  that  the  evidence  of 
the  boy,  who  could  not  be  sworn,  as  he  did 
not  understand  the  nature  of  an  oath,  was 
not  admissible  under  the  provisions  of  sec- 
tion 15  (1)  of  the  Prevention  of  Cruelty  to 
Children  Act,  1894  (57  &  58  Vict.  c.  41),  be- 
cause the  charge  was  not  one  in  respect  of 
"offences  involving  bodily  injury,"  or  any 
other  offence  referred  to  in  the  schedule. 
Eeg.  v.  Beer,  (1898)  02  J.  P.  120— Darling,  J. 

3.  Child— When  Child  can  be  Sworn— Un- 
derstanding the  Nature  of  an  Oath— Preven- 
tion of  Cruelty  to  Children  Act,  1904  (4  Edw. 
7,  c.  15),  s.  15.] — For  a  child  to  understand 
the  nature  of  an  oath  within  the  meaning  of 
sect.  15  of  the  Prevention  of  Cruelty  to  Chil- 
dren Act,  1904,  so  that  he  can  be  sworn,  on 
a  prosecution  for  any  of  the  offences  men- 
tioned in  that  section,  he  must  understand 
that  his  duty  in  giving  evidence  on  oath  is 
something  more  than  mere  duty  of  telling 
the  truth. 

Semble—he    need    not    understand    that  a 
prosecution  for  perjury  may  ensue  upon  the 
giving  of  false  evidence  on  oath. 
Eex   v.   Dent,    (1907)   71   J.   P.   511— Eentoul, 

[Comm. 

4.  Admission  obtained  by  questioning 
Prisoner — Caution  to  be  given— Entrapping 
Prisoner  by  Questions.']— 'No  one,  either 
policeman  or  any  one  else,  has  a  right  to 
put  questions  to  a  prisoner  for  the  purpose 
of  entrapping  him  into  making  admissions. 
A  prisoner  must  be  fairly  dealt  with.  When 
a  prisoner  is  once  taken  into  custody,  a 
policeman  should  ask  no  question  at  all 
without  administering  previously  the  usual 
caution.  The  judge  has  a  discretion  to  ex- 
clude evidence  of  admissions  so  obtained. 
Eeg.   v.   Histed,    (1899)   19   Cox,   C.    C.    16— 

[Hawkins,  J. 

5.  Ansivers  by  Soldier  to  Office) — Whether 
Admissible.'] — A  soldier,  suspected  of  murder, 
was  taken  to  the  guard-room,  and  was  there 
asked  by  an  officer  certain  questions  sug- 
gested by  the  police  superintendent.  After 
a  few  questions  had  been  asked  and 
answered,  the  superintendent  stopped  the 
officer  and  arrested  the  soldier. 

Held— that  the  answers  might  be  given  in 
evidence. 

]  Eex  v.  Brown  and  Others,  (1904)  68  J.  P.  15— 

[Wills.  J. 
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Genera.UY—Co7itiniced,  I 

6.  Conduct  of  ParUj—Wit7iess  for  Defence 
at  Police  Court  Convicted  of  Perjury— Evi- 
dence that  Such  Previous  Evideiice  False 
and  Induced  by  Dc/enda7it.]— The  conduct  of 
a  litigation  of  a  party  to  it,  if  such  as  to 
lead  to  the  reasonable  inference  that  he  dis- 
believes in  his  own  case,  e.g.,  subornation  by 
him  of  witnesses  to  commit  perjury,  may  be 
proved  and  used  as  evidence  against  him. 

So,  when  the  defendant  was  indicted  for 
endeavouring  to  persuade  certain  other  per- 
sons to  kill  and  murder  another  person, 
evidence  of  a  witness  who  had  given  evi- 
dence at  the  police  court  for  the  defence, 
but  who  now  swore  that  such  evidence  was 
false,  and  that  he  had  been  induced  to  give 
such  evidence  by  defendant,  was  admitted. 
Eex  v.  Watt,  (1906)  70  J.  P.  29;  20  Cox,  C.  C.  I 
[852— Phillimore,  J. 

7.  Confession — Admissibility  of.'] — The  ad-; 
missibility  of  statements  made  by  prisoners 
must  depend  on  the  special  facts  of  each 
case. 

Where  an  official  in  the  Post  Office  having 
authority  over  a  prisoner  had,  after  caution- 
ing him,  plied  him  with  questions  for  some 
hours,  the  Court  allowed  only  the  earlier 
part  of  the  prisoner's  statement  to  be  given 
in  evidence. 

Eex  v.  Knight  and  Another,   (1905)  69  J.  P. 

[108;  21  T.  L.  E.  130;  20  Cox  C.  C.  711- 

Channell,  J. 

8.  Confession — Inducement  to  Confess — 
Duty  of  Prosecuting  Counsel  and  Solicitor — 
Bail.]— A  confession  made  in  consequence  of 
an  inducement  held  out  by  a  person  in 
authority  is  not  admissible  evidence.  A 
statement  made  by  an  accused  person  after 
he  has  been  told  that  it  will  be  better  for 
him  to  speak  the  truth,  cannot  be  admitted 
as  evidence  against  him. 

Semble,  it  is  the  duty  of  prosecuting  coun- 
sel and  solicitors  haAing  the  charge  of  prose- 
cutions to  satisfy  themselves  before  putting 
in  evidence  a  confession,  that  it  was  not 
made  under  such  circumstances  as  to  be  in- 
admissible. 

Semble,  bail  is  not  to  be  withheld  unless 
it  is  otherwise  impossible  to  ensure  the 
prisoner's  attendance  at  the  trial. 

Eeg.    v.   Eo3e    (1898)   18   Cox.   C.    C.    717;   67 

[L.  J.  Q.  B.  289;  78  L.  T.  119;  14  T.  L.  R. 

213-C.  C.  R. 

9.  Depositions— Illness— Approaching  Con- 
finement—Indictable Offences  Act,  1848  (11 
&  12  Vict.  c.  42),  5.  17.]— Proof  by  a  police 
sergeant  that  a  witness  is  apparently  very 
close  indeed  to  her  confinement  is  not  suf- 
ficient evidence  of  her  inability  to  attend  the 
Court  so  as  to  allow  her  depositions  taken 
before  the  coroner  to  be  read.  Coroners' 
depositions  stand  on  the  same  footing  as  de- 
positions taken  before  magistrates  and  the 
provisions  of  the  Indictable  (offences  Act, 
1848. 


Eeq.  v.  Butcher  and  Another,  (1901)  64  J.  P. 
[808 -Darling,  J. 

10.  Depositions — Illness — Recent  Confine- 
ment—Indictable Offences  Act,  1848  (11  &  12 
Vict.  c.  42),  s.  17.] — A  recent  confinement  of 
a  woman,  which  renders  her  unable  to 
travel,  is  an  illness  within  sect.  17  of  the  In- 
dictable Offences  Act,  1848,  so  as  to  empower 
the  Judge  at  the  trial  to  allow  her  deposi- 
tion taken  at  the  police  court  to  be  read. 

Beg.  V.  Goodfellow  ((1880)  14  Cox,  C.  C.  326 
— Bowen,  J.)  followed. 

Eeg.   v.   Marsella,    (1901)   17   T.   L.   E.   164— 
[Bruce,  .1.,  Guildford  Assizes. 

11.  Depositions— Suicide  of  a  Witness— Ad- 
ynissibility  of  Deposition  taken  Before 
Coroner.]  —  On  December  5th,  1906,  a 
coroner's  jury  returned  a  verdict  of  wilful 
murder  against  the  prisoner.  A  witness 
called  before  the  coroner  committed  suicide 
immediately  after  the  inquest  and  before 
the  preliminary  inquiry  before  the  magis- 
trates, which  took  place  on  December  11th, 
1906,   when  the   accused   was  committed  for 

\  trial  on  the  charge  of  wilful  murder. 

The  prisoner  had  been  present  at  the 
coroner's  inquest,  and  had  been  represented 
there  by  a  solicitor,  who  had  cross-examined 

I  the  witness  in  question.  The  deposition  of 
this  witness  as  taken  by  the  coroner  con- 
tained  statements   made   to   the   witness   in 

I  the  prisoner's  abserce. 

I  Held— that  on  proof  of  the  death  of  such 
witness  and  that  such  deposition  had  been 

1  duly  signed  by  both  the  coroner  and  the 
witness,  and  that  the  prisoner  was  present 
and  had  full  opportunity  of  cross-examining 
such  witness  by  her  solicitor,  the  deposition 
was  admissible  at  the  subsequent  trial  of  the 
prisoner  at  the  assizes,  but  that  such  por- 
tions as  were  obviously  hearsay,  or  on  other 
grounds  inadmissible  as  legal  evidence, 
should  not  be  read  to  the  jury. 

Eex  v.  Cowle,   (1907)  71  J.  P.  152— 
j  [Grantham,  J. 

And  see  No.  18,  infra. 

12.  Depositions  of  Dying  Person— Not 
stating  place  where  taken— Opinion  of  Medi- 
cal Practitioner— Criminal  Law  Amendment 
Act,  1867  (30  &  31  Vict.  c.  35),  s.  6.]-The  de- 
position of  a  dying  person  taken  under  sect. 
6  of  the  Criminal  Law  Amendment  Act, 
1867,  is  not  admissible  in  evidence  unless  it 
states  the  place  where  it  was  taken. 

It  is  no  objection  to  the  admissibility  of 
''  such  a  deposition  that  at  the  trial  the  doc- 
tor states  that  he  did  not  at  the  time  think 
that  the  deponent  would  not  recover,  al- 
though at  that  time  he  expressed  a  contrary 
opinion  to  the  magistrate. 
Eex  v.  Curtis,  (1905)  21  T.  L.  E.  87— 

[Bighara,  J. 

13.  Depositions  of  Witness  taken  at  Hos- 
pifnl— Magistrate  not  sitting  in   open   Court 

I  —Admissibility— IrdictabJe      Offences       Act, 
25-2 
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1848  (11  &  12  Vict.  c.  42),  ss.  17,  12— Criminal 
Law  Amendment  Act,  18G7  (30  &  31  Vict.  c. 
35),  s.  Q— Summary  Jurisdiction  Act,  1879  (42 
&  43  Vict.  c.  49),  s.  20,  suh-s.  1.]— Upon  a 
charge  of  murder  the  deposition  of  the  per- 
son who  was  killed  was  taken  before  her 
death  by  a  magistrate  at  the  hospital  where 
she  was  lying,  under  sect.  17  of  the  Indict- 
able Offences  Act,  1848,  and  all  the  require- 
ments of  that  section  were  complied  with 
The  deposition  was  not  taken  under  sect.  6  , 
of  the  Criminal  Law  Amendment  Act,  1867. 

Held— that,  as  the  magistrate  in  taking 
the  deposition  was  not  acting  under  the 
Summary  Jurisdiction  Acts,  the  deposition 
was  admissible  in  evidence,  though  not  taken 
in  open  Court. 

Reg.  V.  Simpson  ((1898),  62  J.  P.  825- 
Wills,  J.)  not  followed. 

Eeg.  v.  Katz,  (1901)  64  J.  P.  807;  16  T.  L.  R. 
[67— Darling,  J.,  C.  C.  Ct. 

14.  Depositions  of  Witness  taken  at  Hos- 
pital—Signature of  Witness  not  Imperative 
—Admissibility— Indictable  Offences  Act, 
1848  (11  &  12  Vict.  c.  42),  ss.  17,  19— Cri7ninal 
Law  Amendment  Act,  1867  (30  &  31  Vict.  c. 
35),  s.  6.]— A  deposition  of  a  woman  who  sub- 
sequently died  was  taken  by  a  magistrate  at 
a  hospital.  At  the  time  the  deposition  was 
taken  it  was  intended  that  it  should  be  taken 
in  accordance  with  the  provisions  of  sect.  6 
of  the  Criminal  Law  Amendment  Act,  1867. 
The  accused  was  present  and  had  a  full  op- 
portunity of  cross-examining  the  witness. 
The  deposition  was  read  over  to  the  witness 
and  she  assented  to  it  as  correct,  but  she  did 
not  sign  it,  as  her  hands  had  been  seriously 
burnt  and  were  covered  with  bandages.  It 
would  have  been  harmful  to  her  to  take  the 
bandages  ofi,  and  it  was  impossible  for  her 
to  sign  or  make  a  mark  with  them  on.  The 
magistrate  who  took  the  deposition  signed 
it,  and  he  was  one  of  the  magistrates  who 
ultimately  committed  the  accused  for  trial. 

Held— that  the  deposition  had  been  taken 
in  accordance  with  the  provisions  of  sect. 
17  of  the  Indictable  Offences  Act,  1848,  and 
was  admissible,  although  it  had  not  been 
signed  by  the  witness. 

Reg.  V.  Simpson     ((1898)     62    J.     P.     825— 
Wills,  J.)  not  followed. 
Rex  v.  Hollowat,  (1901)  65  J.  P.  712— 

[Wills,  J.,  C.  C.  Ct. 

15.  Dying  Declaration  —  Admissibility.']— 
Upon  an  indictment  for  the  murder  of  a 
woman,  A.  B.,  it  was  shown  that  on  the  29th 
cf  June,  an  ipspector  of  police  had  seen  her 
at  the  hospital.  He  asked  her  questions,  and 
from  the  answers  she  gave  he  wrote  down  a 
statement.  On  the  7th  of  July,  the  woman 
appeared  to  be  in  a  dying  condition,  and  to 
be  aware  of  it.  She  said  she  feared  she 
must  die  and  asked  to  see  her  mother  and  a 
clergyman.  The  doctor  told  her  he  had 
given  up  ail  hope,  and  that  she  might  not 


live  to  see  her  mother.  A  police  magistrate 
came  shortly  afterwards  and  read  over  to 
her  the  statement  she  had  made  on  the  29th 
of  June,  and  he  affixed  a  note  stating  it  had 
been  so  read  over  to  her  and  signed  it. 

Held— that  though  this  statement  might 
be  admissible,  it  had  better  not  be  admitted 
in  evidence. 

On  the  same  day  the  woman  had  also 
made  a  statement  to  the  magistrate,  of 
which  he  took  notes,  but  before  this  state- 
ment was  completed  she  became  exhausted. 
The  magistrate  then  took  the  statement  of 
the  29th  of  June,  repeated  portions  of  it  to 
her  in  his  own  words,  wrote  down  such  por- 
tions, and  asked  her  if  it  was  correct.  He 
then  read  the  whole  statement  to  her  and 
she  signed  it. 

Held— this  statement  was  admissible  as  a 
dying  declaration. 

Reg.  v.  Whitmarsh  (No.  1),  (1898)  62  J.  P.  680 
[Darling,  J. 

16.  Dying  Declaration  —  Answers  only 
Taken  Down  in  Writing— Inadmissibility.] 
—A  dying  declaration  made  in  answer  to 
questions  put  to  the  declarant,  the  answers 
only  being  taken  down  in  writing,  is  not 
admissible  in  evidence. 

Reg.  V.  Mitchell  ((1892)  17  Cox,  C.  C.  SOS- 
Cave,  J.)  followed. 
Rex    v.    Smith,     (1901)    17    T. 


L.    R.    522- 
[Bruce,  J. 

17.  Dying  Declaration— Beyond  all  Hope 
of  Recovery— Questions  and  Answers.]— A 
magistrate  and  a  doctor  visited  a  dying 
woman  for  the  purpose  of  taking  a  state- 
ment from  her.  In  reply  to  a  question  put 
to  her  by  one  of  them,  she  said,  "  I  am 
aware  that  I  am  seriously  ill." 

Held— that  the  prosecution  had  not  proved 
that  in  her  own  opinion  the  woman  was 
beyond  all  hope  of  recovery,  and  that 
therefore  the  statement  was  not  admissible. 

The  magistrate  asked  the  woman  ques- 
tions, and  the  doctor  took  down  her  answers 
in  writing. 

Held— that  such  a  statement  was  not  ad- 
missible as  a  dying  declaration. 
Rex  v.  Smith,  (1901)  65  J.  P.  426— Bruce,  J. 

18.  Dying  Declaration-Statement  made 
by  Victim  in  Great  Pain.]— Upon  an  indict- 
ment for  murder  a  statement  made  by  a 
dying  woman,  admittedly  in  great  agony, 
was  admitted. 

Rex  V.  Abbott  ((1903)  67  J.  P.  151-Kennedy, 
J.,  infra)  distinguished. 

Rex     v.     Cowle,      (1907)     71     J.     P.     152— 
[Grantham,  J. 
And  see  No.  11,  supra. 

19.  Dying  Declaration— Woman  whilst  in 
great  pain  says  repeatedly,  "I'm  dying"— 
Statement  then  made  not  admitted— Agree- 
ment   to    Commit   Suicide— Survivor    Guilty 
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of  Murder.^— The  prisoner  and  his  wife 
agreed  to  commit  suicide  together  by  taking 
poison.  After  taking  the  poison  the  wife, 
when  in  great  pain,  said  repeatedly  to  the 
nurse,  "  I'm  dying."  The  nurse  was  of 
opinion  that  she  really  thought  she  was 
dying,  and  the  doctor  did  not  think  there 
was  any  prospect  of  her  recovery.  The 
woman  then  made  a  statement  to  the  nurse, 
which  the  prosecution  proposed  to  put  in 
as  a  dying  declaration. 

Held— that  the  statement  was  not  admis- 
sible, on  the  ground  that  it  was  referable 
more  to  agony  than  to  any  fixed  idea  of 
impending  death.  If  two  persons  agree 
together  to  coinmit  suicide,  and  in  accord- 
ance with  that  agreement  attempt  to  take 
their  lives,  but  one  of  them  survives,  the 
survivor  is  guilty  of  murder. 
Eex  v.  Abbott,  (1903)  G7  J.  P.  151— 

[Kennedy,  J. 

20.  Hearsay  —  Misconception  of  —  Pri- 
soners Jointly  Indicted— Case  Stated  on 
Behalf  of  One  Prisoner  only— Quashing  Con- 
viction of  Others— Crown  Cases  Act,  1848 
(11  &  12  Vict.  c.  78),  s.  2.]-The  defendant 
was  charged  with  conspiring  with  two 
other  persons  to  obtain  goods  by  false  pre- 
tences from  various  tradesmen.  During  the 
trial  a  deputy  chief  constable  was  called 
and  asked,  with  reference  to  a  shop  opened 
by  one  of  the  persons  charged,  who  had 
pleaded  guilty,  "  Did  you  make  inquiries 
as  to  whether  any  trade  had  been  done?" 
The  answer  was,  "  I  did."  He  was  then 
asked,  "Did  you,  as  a  result  of  such  in- 
quiries, find  that  any  trade  had  been  done?" 
and  he  answered,  "  I  did  not." 

Held — that  this  evidence  was  inadmis- 
sible, and  that  the  conviction  must  be 
quashed.  The  Court  has  power  to  quash  a 
conviction  against  a  prisoner  even  though 
no  question  as  regards  that  prisoner  has 
been  raised  in  the  case  reserved,  and  the 
Court  will  exercise  this  power  where  it  is 
quite  clear  that  the  law  applicable  to  the 
question  raised  in  the  case  is  equally  ap- 
plicable to  such  prisoner. 
Eeo.  v.  Saunders,  [1899]     1     Q.     B.    490;    68 

[L.  J.  Q.  B.  29G;  G3  J.  P.  150;  80  L.  T.  28; 
15  T.  L.  E.  186-C.  C.  E. 

21.  Letter  Written  hy  Prisoner  in  Custody 
— Not  Warned  that  it  might  be  used  against 
him  —  Admissibility.l— The  prisoner,  being 
then  in  custody  for  liaving  wounded  G.  some 
days  previously,  wrote  a  letter  to  G.  There 
was  no  evidence  that  he  was  warned  that 
any  letter  he  wrote  might  be  given  in  evi- 
dence against  him. 

G.  having  died,  the  prisoner  was  convicted 
for  murder. 

Held— that  the  letter  was  admissible. 
Eex  v.  Heal,   (1905)  C9  J.  P.  224— 

[Grantham,  J. 


22.  Prima  facie  Evidence  of  a  Crime— Pris- 
oner not  giving  Evidence— Inference  legiti- 
mately drawn  therefrom  by  Jury.]— Where 
transactions  are  proved  against  a  defendant 
which  are  capable  of  an  innocent  explana- 
tion, and  the  defendant  could  have  given  it, 
and  there  is  prima  facie  evidence  that  he  is 
acting  illegally,  the  jury  may  draw  their 
own  conclusions  from  the  fact  that  the  de- 
fendant does  not  give  evidence  on  his  own 
behalf. 

Rex  v.  Corbie  and  Another,   (1904)  G8  J.  P. 
[294;  20  T.  L.  E.  3G5-C.  C.  E. 

23.  Prisoner's— After  Plea  of  Guilty— "Stage 
of  the  Proceedings  "—Criminal  Evidence  Act, 
1898  (61  &  62  Vict.  c.  36),  s.  1.]— A  prisoner  is 
not  entitled  to  give  evidence  on  oath  in  miti- 
gation of  his  sentence  after  he  has  pleaded 
guilty. 

Keg.   v.  Hodgkinson  and  Manning,  (1901)  64  J. P. 
[808-Darling,  J. 

24.  Prisoner's — Cross-examination  of  Ac- 
cused-Previous Convictions— Prevention  of 
Cruelty  to  Children  Act,  1894  (57  &  58  Vict.  c. 
\\)-Criminal  Evidence  Act,  1898  (61  &  62 
Vict.  c.  36),  ss.  1,  6.]— By  sect.  1  (f)  of  the 
Criminal  Evidence  Act,  1898,  it  is  provided 
that  a  person  charged  and  called  as  a  wit- 
ness in  pursuance  of  that  Act  shall  not,  with 
certain  exceptions,  be  required  to  answer  any 
question  as  to  his  previous  convictipn;  and 
sect.  6  provides  that  "  this  Act  shall  apply 
to  all  criminal  proceedings  notwithstanding 
any  enactment  in  force  at  the  commencement 
of  this  Act."    .    .    . 

The  appellant  was  charged  before  a  Court 
of  Summary  Jurisdiction  with  an  offence 
under  the  Prevention  of  Cruelty  to  Children 
Act,  1894,  sect.  12  of  which  Act  provides  that 
in  any  proceeding  against  any  person  for  an 
offence  under  that  Act  such  person  shall 
be  competent,  but  not  compellable,  to  give 
evidence.  He  gave  evidence  on  his  own  be- 
half, and  in  cross-examination  was  asked 
whether  he  had  been  previously  convicted  of 
an  offence  \inder  the  same  Act.  He  answered 
in  the  affirmative.  The  justices  convicted 
him. 

Held— that  the  evidence  as  to  the  ap- 
pellant's previous  conviction  was  not  admis- 
sible, and  therefore  that  the  conviction  was 
bad.  Section  1  of  the  Criminal  Evidence  Act, 
1898,  applied. 
Charnock  v.  Merchant,  [1900]  1  Q.  B.  474;  G9 

[L.  J.  Q.  B.  221;  64  J.  P.  183;  48  W.  E.  334; 
82  L.  T.  89;  16  T.  L.  E.  139— Div.  Ct. 

25.  Prisoner's— Cross-examination  of  Pris- 
oner—  Nature  and  Conduct  of  Defence- 
Criminal  Evidence  Act,  1898  (61  &  62  Vict.  c. 
36),  s.  1  (f).]— The  prisoners  were  charged 
with  conspiring  by  false  pretences  to  induce 
tlie  prosecutor  to  sell  a  mare  to  one  of  them. 
One  of  the  prisoners  gave  evidence  on  his 
own  behalf,  and  was  asked  in  cross-examina- 
tion, "  Did  you  ask  the  prosecutor  to  sell 
you  the  mare  in  April  for  iJ19,  or  has  he 
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invented  all  that?"  He  replied,  "No,  it  is 
a  lie,  and  lie  is  a  liar."  No  other  attack 
was  made  on  the  prosecutor  or  his  witnesses. 

Held— that  this  was  not  a  sufficient  attack 
on    the    prosecutor    to    render    the    prisoner 
liable  to  be  cross-examined  as  to  character. 
Rex  v.  Rouse  and  Another,  [1904]  1  K.  B.  184; 

[73  L.  J.  K.  B.  60;  G8  J.  P.  14;  52  W.  R. 

236;  89  L.  T.  677;  20  T.  L.  R.  68;  20  Cox, 
C.  C.  592-C.  C.  R. 

26.  Prisoner's— Cross-examination  of  Pris- 
oner—Nature or  Conduct  of  Defence  such  as 
to  involve  Imputations  on  the  Character  of 
the  Prosecutor  or  the  Witnesses  for  the 
Prosecution— Criminal  Evidence  Act,  1898  (61 
&  62  Vict.  c.  36),  s.  1  (f).]-Upon  a  charge  of 
receiving  property  knowing  it  to  have  been 
stolen  the  prisoner  gave  evidence  upon  his 
own  behalf  to  the  effect  that,  in  receiving  the 
property  he  had  been  acting  under  the  in- 
structions of  a  sergeant  of  police,  a  witness 
for  the  prosecution.  In  cross-examination 
the  prisoner  was  asked,  and  admitted  that  he 
had   been  previously  convicted. 

Held  —  that    the    circumstances    were    not 
such  as  to  justify  the  putting  of  the  question 
as  to  the  previous  conviction. 
Rex   v.   Bridgwater,   [1905]   1   K.   B.   131;   74 

[L.  J.  K.  B.  35;  69  J.  P.  26;  53  W.  R.  415; 

91  L.  T.  838;  21  T.  L.  R.  69;  20  Cox,  C.  C. 
737-C.  C.  R. 

27.  Prisoner's— Evidence  of  Defence  Be- 
fore Grand  Jury — Judge's  Comments  on 
Accused's  Failure  to  give  Evidence  — 
Criminal  Evidence  Act,  1898  (61  &  62  Vict, 
c.  36),  s.  1.] — Under  sect.  1  of  the  Criminal 
Evidence  Act,  1898,  a  prisoner  cannot  give 
evidence  for  the  defence  before  a  grand 
jury.  A  grand  jury  has  nothing  to  do  with 
the  defence. 

The  presiding  judge  has  a  right  under  the 
Criminal  Evidence  Act,  1898,  to  comment  on 
the  failure  of  the  accused  to  give  evidence 
on  his  own  behalf.  The  nature  and  degree 
of  such  comment  must  rest  entirely  in  the 
discretion  of  the  judge  who  tries  the  case. 
It  is  impossible  to  lay  down  any  rule  as  to 
the  cases  in  which  he  ought  or  ought  not  to 
comment  on  the  failure  of  the  accused  to 
give  evidence,  or  as  to  what  those  comments 
should  be. 


Reg.    v.    Rhodes,     [1899]     1    Q.    B.    77;    68 

[L.  J.  Q.  B.  83;  62  J.  P.  774;  47  W.  R.  121; 

79  L.  T.  360;  15  T.  L.  R.  37;  19  Cox,  C.  C. 

182-C.  C.  R. 

28.  Prisoner's  Evidence  of  Defence  Be- 
fore Grand  Jury— Judge's  Duty  to  Inform 
Prisoner  of  his  Right  to  Address  Jury- 
Criminal  Evidence  Act,  1889  (61  &  62  Vict. 
c.  36),  s.  1—The  Criminal  Procedure  Act, 
1865  (28  &  29  Vict.  c.  18),  s.  2.]-A  person 
charged  with  an  offence  has  no  right  to  give 
evidence  on  his  own  behalf  before  the  grand 
jury. 


Reg.  V.  Rhodes  ([1899]  1  Q.  B.  77;  68 
L.  J.  Q.  B.  83;  62  J.  P.  774;  47  VV.  R.  121;  79 
L.  T.  360;  15  T.  L.  R.  37;  19  Cox,  C.  C.  182) 
followed. 

The  Judge  ought  to  inform  an  undefended 
prisoner  of  his  right,  on  his  trial,  to  address 
the  jury  on  his  own  behalf,  but  the  omis- 
sion of  the  Judge  to  do  so  does  not  invali- 
date the  conviction. 

Reg.  v.  Saunders,  (1899)  63  J.  P.  24;  15  T.L.R. 
[104— C.  C.  R. 

29.  Prisoner's— Imputations  on  Character 
of  Witness  for  the  Prosecution — Question- 
ing Prisoner  as  to  Previous  Convictions- 
Criminal  Evidence  Act,  1898  (61  &  62  Vict.  c. 
36),  s.  1  (/)  (ii).]— Where  a  prisoner  makes  a 
statement  on  oath  in  her  own  defence,  to  the 
effect  that  one  of  the  witnesses  for  the  prose- 
cution committed  the  offence  for  which  she  is 
indicted,  the  nature  of  the  defence  is  such 
as  to  involve  imputations  on  the  character 
of  that  witness  within  the  meaning  of  sect. 
1  of  the  Criminal  Evidence  Act,  1898,  even 
though  such  statement  relates  only  to  facts 
material  to  the  actual  charge  for  which  the 
prisoner  is  then  being  tried,  and  not  to  any 
antecedent  facts,  and  is  not  made  for  the 
purpose  of  casting  imputations,  but  only  as 
a  necessary  part  of  the  defence. 

Reg.    v.    Marshall,     (1899)    63    J.    P.    36— 
[Darling,  J. 

30.  Prisoner's — Prisoners  Jointly  Indicted 
—Evidence  of  one  Prisoner  Inculpating 
Another  Prisoner — Right  of  Counsel  for  the 
Other  Prisoner  to  Cross-examine— Criminal 
Evidence  Act,  1898  (61  &  62  Vict.  c.  36),  s.  1 
(/),  (iii).]— Where  the  prisoners  are  jointly 
indicted  and  are  separately  defended,  and 
one  prisoner  elects  to  be  sworn  and  to  give 
evidence  on  his  own  behalf,  and  in  the  course 
of  his  evidence  he  gives  evidence  inculpating 
the  other  piisoner,  counsel  for  the  latter 
can  cross-examine  him. 

Rex    v.    Hadwen,    [1902]    1    K.    B.    882;    71 

[L.  J.  K.  B.  581;  66  J.  P.  456;  50  W.  R.  589; 

86  L.  T.  601;  18  T.  L.  R.  555;  20  Cox,  C.  C. 

206-C.  C.  R. 

31.  Prisoner's— Prisoner  Sole  Witness  for 
the  Defence— Right  of  Prosecution  to  Sum 
Up— Comments  on  Prisoner's  Evidence— 
CriwJnal  Evidence  Act,  1898  (61  &  62  Vict.  c. 
36),  ss,  1,  2,  3— Criminal  Procedure  Act,  1865 
(28  &  29  Vict.  c.  18),  s.  2.]— Where,  upon  the 
trial  of  a  person  charged  with  a  criminal 
offence,  that  person  is  the  only  witness  for 
the  defence,  the  right  given  by  sect.  2  of 
the  Criminal  Procedure  Act,  1865,  to  the 
counsel  for  the  prosecution  to  sum  up  the 
evidence  is  not  takon  away  by  the  Criminal 
Evidence  Act,  1898,  but  is  postponed  until 
after  the  person  charged  has  given  his  evi- 
dence, and  in  such  summing  up  counsel  is 
entitled  to  comment  upon  the  evidence  given 
by  the  person  charged  as  well  as  upon  that 
given  for  the  prosecution. 
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Gener&llj —Cvutinucd. 

Reg.  v.  Gardner,  [1899]  1  Q.  B.  150;  68  L.  J. 

[Q.  B.  42;  G2  J.  P.  743;  47  W.  R.  77;  79  L.  T. 

358;  15    T.    L.    R.    26;    19  Cox,  C.  C.  177— 
C.  C.  R. 

32.  Prisoner's  Evidence  Before  Com- 
mitting Justices— Admissihility  at  Trial.1— 
If  a  prisoner  when  before  the  committing 
justices  elects  after  the  usual  caution  to 
give  evidence,  the  prosecution  may  at  the 
trial  put  in  such  evidence  before  closing 
their  case. 

Rex  v.  Boyle,  (1904)  20  T.  L.  R.  192-Jelf,  J. 

33.  Refreshing  Memory—Solieitor's  Dicta- 
tion to  Shorthand  Writei — Production  and 
Proof  of  Attorney-General's  Fiat — Vexa- 
tious Indictments  Act,  1859  (22  &  23  Vict.  c. 
17),  s.  1.]— Evidence  by  a  solicitor,  who  was 
allowed  to  look  at  his  own  account  of  his 
interviews  with  the  prisoners,  dictated  by 
him  to  a  shorthand  writer,  and  by  him 
written  in  longhand  shortly  after  the  inter- 
view took  place,  is  admissible. 

The  determining  point  in  all  such  cases  is 
whether  or  not  the  writing  looked  at  by  the 
witness  can  be  relied  on  to  accurately  re- 
fresh his  memory  as  to  the  facts  thereby  re- 
corded, even  when  the  memory  of  the  wit- 
ness is  previously  a  blank  on  the  subject. 

When  original  notes  cannot  be  found,  the 
witness  may  look  at  a  copy  of  them  if  he 
can  swear  positively  from  his  own  recollec- 
tion, after  looking  at  the  copy,  that  it  is  cor- 
rect. In  all  such  cases  it  is  the  peculiar 
circumstances  of  each  case  that  must  be 
looked  to  to  guide  the  Court  in  determining 
the  question. 

Judgment  refused  to  be  arrested  on  the 
ground  that  the  fiat  of  the  Attorney-General, 
under  the  Vexatious  Indictments  Act,  1859, 
had  not  been  produced  and  proved. 
Reg.  v.  Dexter,  Laidler  and  Coates,  (1900)  19 
[Cox,  C.  C.  360— Grantham,  J. 

34.  Statement  made  hy  Accused  in  Answer 
to  Question  hy  Constable— Admissibility  of 
Question  and  Answer— Voluntary  Statement.] 
— A  statement  made  by  an  accused  person  in 
answer  to  a  question  put  by  a  constable  is 
admissible  in  evidence  against  the  accused 
as  a  voluntary  statement,  provided  that  such 
statement  has  not  been  brought  about  by 
any   inducement   or   threat. 

the  defendant  was  charged  with  cruelty 
to  his  horse  by  causing  the  same  to  be 
worked  while  in  an  unfit  state,  and  in  sup- 
port of  the  charge  the  inspector  proposed  to 
give  evidence  of  a  question  put  by  him  to 
the  defendant  asking  him  if  it  were  true  that 
his  carman  told  the  police  that  he  (the  de- 
fendant) had  sent  the  horse  out  knowing  it 
was  lame,  and  the  defendant's  answer  there- 
to. The  justices  having  refused  to  admit 
the  evidence  on  the  ground  that  the  state- 
ment, being  in  answer  to  a  question  put  by 
the  inspector,  was  not  a  voluntary  state- 
ment  and   was  inadmissible, 


Held— that  the  defendant's  statement  in 
answer  to  the  question,  not  having  been 
brought  about  by  any  inducement  of  advan- 
tage or  by  any  threat,  was  a  voluntary 
statement  and  ought  to  have  been  admitted. 
Rogers  v.  Hawken,    (1898)    62   J.  P.   279;    67 

[L.  J.  Q.  B.  526;  78  L.  T.  655;  19  Cox,  C.  C, 
122— Div.  Ct. 

36.  Statement  by  Prisoner — Deposition — 
Evidence  of  Defendant— 11  &  12  Vict.  c.  42, 
s.  18-48  &  49  Vict.  c.  69,  s.  20.]-The  state- 
ment which  a  prisoner  makes  in  giving  evi- 
dence before  the  magistrates  by  whom  he  is 
committed  for  trial,  may  be  used  as  evi- 
dence against  him  at  the  trial,  and  the  de- 
position containing  such  statement  may  be 
put  in  evidence  at  the  trial,  although  he 
then  declines  to  give  evidence. 

If  also,  having  given  evidence  when  before 
the  magistrates,  he  replies  to  questions  put 
to  him  under  the  Indictable  Offences  Act  (11 
&  12  Vict.  c.  42,  s.  18),  whether  he  desires  to 
say  anything  in  answer  to  the  charge,  by 
saying  that  his  evidence  already  given  is 
true,  the  whole  of  that  evidence  and  his 
reply  to  the  question  may  be  given  in  evi- 
dence against  him  as  a  statement  under  that 
Act. 


Reg.  v.  Bird,  (1898)  79  L.  T.  359;  47  W.  R.  112; 
[62  J.  P.  760;  19  Cox,  C.  C,  180-C.  C.  R. 

37.  Statement  by  One  Prisoner  Read  Over 
to  Another  Prisonei — Admissibility.'] — The 
prisoner  was  indicted  for  stealing  and  re- 
ceiving certain  lace.  Evidence  was  given  that 
the  prisoner  and  one  C,  a  friend  of  his,  were 
charged  together  with  stealing  and  receiv- 
ing the  lace  the  subject  of  this  indictment, 
and  also  other  property  the  subject  of  other 
indictments.  In  reply  to  the  charge  C. 
said,  "Yes,  it's  quite  right;  I  sold  them  for 
Horace  "  (the  prisoner).  The  prisoner  said 
nothing.  The  police  then  read  over  to  the 
prisoner  a  statement  previously  made  by 
C.  The  prisoner  again  made  no  reply, 
though  he  had  an  opportunity  of  denying 
the  allegations  contained  in  the  statement 
or  of  making  any  explanation. 

Held— that  under  the  circumstances  this 
statement  by  C.  might  be  proved,  not  as 
evidence  of  the  facts,  but  to  show  the 
prisoner's  conduct  and  demeanour  on  hear- 
ing it. 

Rex  v.  Bromhead,  (1907)  71  J.  P.  103— C.  C.  R. 

And  see  No.  188,  infra. 


(c)  Indictment,  Generally. 

See    nl.sv    II.    SPECiric;    Oki-knces   and 
title  Highways,  67— .")9. 

38.  Accessories— Accessories  After  the  Fact 
—Prisoners  Charged  Together  in  One  In- 
dictment both  as  Principals  and  Accessories 
—Accessories  and  Abettors  Act,  1801  (24  & 
25  Vict.  c.  94).  s.  3.]— A.  and  B.  were  jointly 
indicted  for  murder;  and  in  different  counts 
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Generally — Contimtcd.  I  of   a    material   variance,    and    ought   to   be 

of  the  same  indictment  each  of  them  was  !  ^^^^I'^if^d  *?  ^"^^  ^^^  technical  flaw      The 
charged  with  being  an  accessory  after  the  I  J^ct  that  the  prisoner  may  be  convicted  if 
fact    to    the    murder    charged    against    the    (^^^^  only  if)  the  indictment  be  amended  is 
,v  o  o  j^Q  ground  tor  ret  using  to  amend  it. 

Kex    v.    Murray,     [190G]    2    K.    B.    385;    75 
[L.  J.   K.   B.  593;   70  J.   P.  295;  95  L.  T. 


Held— that,   on   the   Authority    of    R.     v. 
Blackson  ((1838)  8  C.  &  P.  43),  and  also  by 


reason  of  the  statute  of  1861,  they  were 
properly  so  indicted,  and  the  prosecution 
need  not  elect  upon  Avhich  counts  to  pro- 
ceed. 

Reg.  V.  Brannon  ((1882)  14  Cox,  C.  C.)  not 
followed. 

Eex  v.  Tuffin  and  Stone,   (1903)  19  T.  L.  E. 
[640— Darling,  J. 

39.  Adding  Counts— No  Committal,  but 
Evidence  on  Depositions— Vexatious  Indict- 
ments Act,  1859  (22  &  23  Vict.  c.  17).]— The 
indictment  charged  the  defendants  with 
committing  certain  ofiences  for  which  they 
had    been    committed    for    trial,    and   also 


295;  22  T.  L.  R. 


-C.  C.  R. 


42.  Date— Certainty  —  Corrupt  and  Illegal 
Practices  at  Elections.^  —  An  indictment, 
charging  that  Y.  "  on  November  2nd,  1903," 
at  Dover  unlawfully  and  corruptly  did  give 
money  to  a  voter  on  account  of  such  voter 
having  voted  "at  a  municipal  election  for 
the  C.  ward  of  the  borough  of  D.,"  is  good, 
although  the  date  of  the  election  is  not 
specified. 

Rex  v.  Yeoman,  (1904)  20  T.  L.  R.  266— 

[Lord  Alverstone,  C.J. 


43.  Dates  Expressed  in  Figures — "Formal 

^i,„^^„^    4-1, ,„i<-K    ,;4^4-;«„    „    *„„4-i.        Defect"— Amendment—  Criminal    Procedure 

charged  them  with  committing  a  further  ^^^  jg^i  ^^  ^  ^^  y.  ^  ^0).  ss.  1,  25.]-The 
offence  for  which  they  had  not  been  com-  ^^^^^  -^  \^  indictment  were  expressed  in 
mitted   for   trial,   although   the   depositions  ,  g  ^^^  ^^^  -^  ^^^^^  ^ 

contained  evidence  of  such  further  offence. 

The  Court  refused  to  allow  the  prosecu-  I  Held— that  this  was  a  "  formal  defect " 
tion  to  give  evidence  of  such  further  offence,  within  the  meaning  of  sect.  25  of  the  Crimi- 
being  of  opinion  that  the  defendants  would  ^^^  Procedure  Act,  1851,  which  could  be 
be  improperly  embarrassed  if  such  charge    amended. 

were  gone  into  thea  ^*=«-  ^-  Pbice,  (1900)  17  T.  L.  E.  80— 

Reg.     v.    Harris,     (1900)     64    J.     P.    360-  |  [Lawrance,  J. 

[Grantham,  J.,  C.  C.  C.  j  44.  Defenda7it  Committed  for  Trial  for 
1  Offences  within  the  Vexatious  Indictments 
40.  Amendment— Power  to  Amend— Varia-^  Act— Other  Offences  mentioned  but  not  Fully 
tion  Between  Indictment  and  Evidence—  Proved— No  Committal  for  Trial  in  respect 
Names  of  One  for  Those  of  Another  Person  thereof— Counts  alleging  these  Latter  Offences 
—Criminal  Law  A^nendment  Act,  1851  (14  &  added  to  Indictment— V exatious  Indictments 
15  Vict.  c.  100).]-J.  B.  was  indicted  for  ob-  -^cf  (22  &  23  Vict.  c.  17)-30  &  31  Vict.  c.  35,  s. 
taining  5s.  from  one  D.  by  the  false  pre-  l-]~If  a  magistrate  commits  an  accused  per- 
tence  that  she  had  made  funeral  arrange-  sou  for  trial  for  offences  within  the  Vexatious 
ments  with  a  certain  undertaker,  and  had  Indictment  Act,  but  refuses  to  commit  him 
paid  him  5s.  by  way  of  deposit  for  the  for  ti'ial  on  other  such  offences,  the  prosecu- 
burial  of  G.  S.,  a  nurse  child,  who  had  died  tion  cannot  add  counts  alleging  these  latter 
under  her  care.  The  evidence  was  that  the  offences  to  the  indictment.  The  prosecutor 
false  pretence  was  made  as  to  the  funeral  ought  in  such  circumstances  to  be  bound 
arrangements  for  another  such  nurse  child,  o^'^^.  ^o  prosecute  the  offences  on  which  the 
W.  D.  It  appeared  that  the  defendant  had  magistrate  has  refused  to  commit  the  accused 
also   made   certain  false   statements   to   one    for  trial. 

A.  S.  as  to  the  funeral  of  G.  S.  j      The  defendant  was  arrested  upon  a  war- 

Counsel  for  the  defence  urged  that  there  ^^^^^  charging  him  with  committing  an 
was  no  evidence  to  go  to  the  jury  on  this  i  offence  within  sect.  31  of  the  Bankruptcy 
count,  and  that  there  was  no  power  to  '  ^^^^'  ^^^^-  The  solicitor  for  the  prosecution 
amend  the  count  by  substituting  the  name  *-°^*^  ^^^  magistrate  that  the  accused  would 
of  W.  D.  for  that  of  G.  S.,  under  sect.  1  of  ^^  charged  with  committing  other  offences 
the  Criminal  Law  Amendment  Act,  1851,  as  within  this  section,  and  also  with  obtaining 
such  an  amendment  was  not  within  the  pur-  money  by  false  pretences.  Evidence  of  the 
view  of  the  section,  and  also  as  the  defen-  offences  within  the  Bankruptcy  Act  was  then 
dant  might  be  prejudiced  thereby.  given.    The  solicitor  for  the  prosecution  then 

TTpit,— fliaf  fTiav^.  ,.To=  ^^         i-  ^      i.1       ^^^^  *^^*^  ^®  intended  to  call  other  witnesses, 

amendment  ^  '    '^:^""   *^^   magistrate   said   he  did  not  con^ 

'  sider  it   was   necessary   as   he  was  going  to 

Rex  v.  Byers,  (1907)  71  J.  P.  205— Kennedy,  J.    commit  the  accused  for  trial  for  the  offences 

under  the  Bankruptcy  Act.    No  further  evi- 

,1      .  ,         ^     „,,         „,       ,  dence    was    called     on     the    false    pretence 

41.  Amendment- When  Should  be  Made.-]    charges,  and  the  magistrate  was  not  asked 

-Ihe  power  to  amend  an  indictment  given    to   commit   the   accused   for   trial   on   these 

to  the  Court  by  14  &  15  Vict.  c.  100,  s.  1,  is  !  charges,  nor  did  he  express  any  opinion  on 

a  power  to  amend  an  indictment  in  the  case  |  them,  and  all  the  evidence  on  these  charges 
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Generally— Conlinur.d. 

was  not  before  him.  The  defendant  was 
indicted  for  the  offences  under  the  Bank- 
ruptcy Act  and  counts  were  added  for  ob- 
taining money  by  false  pretences. 

Held— that  these  latter  counts  must  be 
quashed. 

Eex  v.  Coyne,  (1905)  G9  J.  P.  151— Recorder  of 
[London. 

45.  Husband  and  Wife— Jointly  Indicted  for 
Feloniously  Receiving—Second  Summing-up 
and  Second  Verdict— Larceny  Act,  1861  (24  & 
25  Vict.  c.  96),  s.  94.]— If  a  wife  has  taken  an 
independent  part  in  the  commission  of  a 
felony,  she  is  liable  to  be  convicted,  although 
her  husband  was  in  the  neighboiirhood.  The 
mere  fact  of  marriage  does  not  raise  any 
presumption  of  coercion  by  the  husband. 

Seinble  (Lord  Russell  of  Killowen,  L.C.J.), 
when  verdict  and  sentence  have  once  been 
given  the  Judge  ought  not  to  give  a  second 
summing-up  to  the  jury,  or  to  take  a  second  , 
verdict. 
Reg.  v.  Baines  and  Others,  (1900)  09  L.  J.  Q.  B. 

[681;  64  J.  P.  408;  82  L.  T.  724;  16  T.  L.  R. 
413-C.  C.  R. 

46.  Leave  to  Prefer  under  Vexatious  Indict- 
ments Act— Grounds  foi — Vexatious  Indict- 
ments Act,  1859  (22  &  23  Vict.  c.  17)— 
30  &  31  Vict.  c.  35.  s.  1.]— A.  had 
been  committed  for  trial  for  conspiring 
with  one  B.  to  obtain  property  by  false  pre- 
tences. A  warrant  had  been  granted  for  the  j 
arrest  of  B.,  but  he  had  not  been  arrested. 

The  hearing  at  the  police  court  took  a 
considerable  time,  and  in  order  to  avoid  the  ; 
necessity  of  a  second  lengthy  hearing  at  the 
police  court  in  the  event  of  B.'s  arrest,  leave 
was  applied  for,  and  granted,  to  prefer  an 
indictment  against  B.  without  a  commitment  | 
by  justices.  ! 

Rex   v.   Kopplewitch,    (1905)   69   J.    P.   216— 
[Recorder  of  London. 

47.  Motion  to  Quash  —  Treason— Practice- 
Motion   not   considered. 1— In   the   case   of  a 
charge  of  treason   {semhle,  also  "any  enor- 
mous crime "),  the  Court  will  not  allow   a 
motion   to   quash    the    indictment    on    the 
ground    of   an   objection   appearing   on    the 
face  of  the  record;  but  will  leave  the  pris-  ! 
oner    to    take    his   objection    by    moving   in  | 
arrest  of  judgment.  I 
Rex  v.  Lynch,  [1903]  1  K.  B.  444;  72  L.  J.  K.  B. 

[167;  67  J.  P.  41;  51  W.  R.  619;  88  L.  T.  26; 
19  T.  L.  R.  163;  20  Cox,  C.  C.  408- 

Trial  at  Bar. 

(d)  Jurisdiction. 

48.  Criminal  Information— Libel  upon  Jus- 
tices administering  Licetising  Acts — Juris- 
diction of  Courf.]— The  Court  in  its  discre- 
tion will  grant  a  criminal  information  to 
protect  a  person  exercising  a  public  official 
duty  imposed  upon  him  by  statute,  though 
he  may  not  be  acting  in  a  judicial  capacity, 
from  a  libel  published  of  him  in  the  exercise 
of  that  duty. 


So,  if  a  libel  be  published  in  a  newspaper 
reflecting  upon  the  conduct  of  named  magis- 
trates (members  of  the  committee  appointed 
by  quarter  sessions)  in  deciding  the  amount 
to  be  raised  for  the  compensation  fund  by 
means  of  a  charge  upon  existing  licences 
under  the  Licensing  Act,  1904,  and  imputing 
to  them  improper  motives,  the  Court  may 
grant  a  criminal  information  upon  the 
ground  that  they  were  acting  in  the  perfor- 
mance of  a  public  duty  imposed  upon  them 
by  the  Act,  and  had  to  give  an  independent 
and  quasi-judicial  decision  upon  the  matter. 
Rex  v.  Rdssell  and  Another,  (1905)  69  J.  P. 

[450;  93  L.  T.  407;  21  T.  L.  R.  749-Div.  Ct. 


49.  False  Pretences— Property  Obtained 
in  England  by  False  Pretences  made  in 
Scotland  —  Jurisdiction  —  Debtors  Act,  1869 
(32  &  33  Vict.  c.  62),  5.  11  (13)  and  s.  13  (1).]- 
A  person  made  false  representations  in 
Glasgow  as  to  his  credit  and  financial  posi- 
tion. On  the  faith  of  those  representations 
goods  were  supplied  to  him  on  credit  at 
Gateshead,  in  the  county  of  Durham.  He 
was  shortly  afterwards  made  bankrupt. 
Upon  these  facts  he  was  tried  at  Durham 
for  the  offences,  under  the  Debtors  Act,  1869, 
of  having  obtained  the  goods  on  credit  by 
false  representations  within  four  months 
next  before  the  presentation  of  a  bankruptcy 
petition  against  him,  and  of  having  obtained 
credit  for  the  goods  under  false  pretences. 

Held— that  the  offences  were  committed  at 
Gateshead,  and  that  the  Court  had  jurisdic- 
tion to  try  the  prisoner. 
Reg.     v.    Ellis,     [1899]     1    Q.     B.     230;     68 

[L.  J.  Q.  B.  103;  62  J.  P.  838;  47  W.  R.  188; 
15  T.  L.  R.  57;  19  Cox,  C.  C,  210-C.  C.  R. 


50.  Murder  —  Jurisdiction  of  Central 
Criminal  Court — Child  Found  Dead  and  Last 
Seen  Alive  in  that  Jurisdiction— Evidence 
— Statement  by  Prisoner  to  her  Husband 
Repeated  to  the  Police  in  Presence  of 
Prisoner  —  Admissibility.']  —  The  prisoner 
was  indicted  for  the  murder  of  her  infant 
child.  She  was  seen  to  leave  W.,  a  place 
within  the  jurisdiction  of  the  Central 
Criminal  Court,  by  train,  and  she  then  had 
the  child  with  her.  She  arrived  the  same 
evening  at  a  house  near  G.,  a  place  outside 
the  jurisdiction  of  the  Central  Criminal 
Court.  She  was  then  alone,  but  was  carry- 
ing a  brown  paper  parcel. 

She  returned  the  next  day  to  a  place  with- 
in the  jurisdiction  of  the  Central  Criminal 
Court,  taking  the  parcel  with  her.  She 
then  made  a  statement  to  her  husband,  who 
took  her  to  the  police  station,  and,  in  her 
presence,  repeated  her  statement  to  a  police 
officer.  The  prisoner,  on  hearing  what  her 
husband  said,  made  no  reply,  but  burst  into 
tears.  The  dead  body  of  the  child  was  found 
in  tho  brown  paper  parcel. 

Held— that  the  statement  made  by  the  hus- 
band was  admissible,  and  that  the  prisoner 
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Generally— Continued.  ] 

could    be    tried     at     the     Central    Criminal 
Court,  within  the  jurisdiction  of  which  the 
child   was    last    seen    alive   and   was   found  j 
dead. 

Eex  v.  BEXLEr,  (1906)  70  J.  P.  263- 

[Grantham,  J. 

(e)  Poor  Prisoners'  Defence  Act,  1903. 

51.  Appeal— Duty  of  Solicitor  to  Instruct 
Counsel  on  Appeal— Poor  Prisoners'  Defence 
Act,  1903  (3  Edw.  7,  c.  38.]— When  a  prisoner 
is  defended  under  the  Poor  Prisoners'  De- 
fence Act,  and  a  case  is  reserved  for  the 
consideration  of  the  Court  of  Crown  Cases 
Reserved,  the  solicitor  assigned  to  the 
prisoner  ought  to  instruct  counsel  to  appear 
for  the  prisoner  on  the  argument  of  the 
case. 

Eex  v.  Payne,  (1905)  69  J.  P.  440— 

[Common  Serjeant,  C.  C.  Ct. 

52.  Limitation  of  Power  to  Afford  Legal 
Aid  —  Administration  of  the  Act  —  Poor 
Prisoners'  Defence  Act,  1903  (3  Edw.  7,  c. 
38).] — Legal  Aid  under  the  Poor  Prisoners' 
Defence  Act,  1903,  can  only  be  afforded  to 
poor  prisoners  who  set  up  a  defence,  either 
by  way  of  evidence  given  or  statement 
made  by  them,  before  the  committing  magis- 
trate. If  a  defendant  does  not  say  anything 
at  the  police  court,  or  reserves  his  defence, 
there  is  no  power  under  this  Act  to  give 
him  any  assistance.  The  Act  does  not  con- 
tain any  provisions  showing  how  the  Judge 
is  to  satisfy  himself  that  the  prisoner's 
means  are  sufficient  for  him  to  obtain  legal 
aid. 

Eex  v.  Nunzio  Caliendo,   (1904)  68  J.  P.  48— 
[Recorder  of  London,  C.  C.  Ct. 

53.  Power  of  Court  to  Appoint  Counsel, 
without  Solicitor,  to  Defend  —  Poor 
Prisoners'  Defence  Act,  1903  (3  Edw.  7,  c. 
38.] — The  Court  can  assign  counsel  to  defend 
a  poor  prisoner  under  the  Poor  Prisoners' 
Defence  Act,  without  assigning  a  solicitor. 

Eex  v.  Hart  and  Others,  (1904)  68  J.  P.  72— 
[Recorder  of  London,  C.  C.  Ct. 

(f)  Practice,  Generally. 

And  see  titles  ANIMALS  ;  Magistrates, 

54.  Bail — Estreat  of — Application  by  Sure- 
ties for  the  Court  to  Withdraw  Estreat — 
Locus  standi  of  Counsel  for  Prosecution- 
Withdrawal  of  Estreat.^ — Upon  an  applica- 
tion by  sureties  for  the  Court  to  withdraw 
the  estreat  of  their  recognisances,  which  has 
be3a  previously  ordered,  counsel  for  the 
prosecution  has  no  locus  standi. 

The  Court,  upon  being  satisfied  that  the 
sureties  had  taken  all  reasonable  steps  to 
secure  the  attendance  of  the  defendant, 
withdrew  an  estreat  previously  ordered,  but 
which  had  not  yet  issued. 
Rex  v.  Sangiovanni,  (1904)  68  J.  P.  55— 

[Recorder  of  London,  C.  C.  Ct. 


55.  Bench  Warrant— Form  of  in  Central 
Criminal  Court— Time  of  Issue— Alteration 
of  Practice.^— The  practice  of  the  Central 
Criminal  Court  as  to  the  time  when  a 
bench  warrant  should  issue,  and  as  to  the 
form  such  bench  warrant  should  take, 
ought  not  to  be  altered  without  the  autho- 
rity generally  of  the  Commissioners  of  that 
Court. 

Reg.  v.  Nichols,  (1900)  64  J.  P.  217. 

[Common  Serjeant,  C.  C.  Ct. 

56.  Conviction  —  Amending— Substituting 
"and"  for  "or"—Baines  Act,  1849  (12  & 
13  Vict.  c.  45),  s.  7.]— Where  an  act  followed 
by  any  one  or  more  of  specified  conse- 
quences constitutes  but  one  offence,  and  a 
man  is  convicted  for  doing  the  act  and  the 
conviction  alleges  two  of  such  consequences 
in  the  alternative.  Sessions  may  amend  it 
by  altering  "  or  "  into  "  and." 

Smith    v.    Perry,    [1906]    1    K.    B.    262;    75 

[L.  J.  K.  B.  124;  70  J.  P.  93;  94  L.  T.  140; 

21  Cox,  C.  C.  98— Div.  Ct. 

57.  Conviction— Duplicity— Motor  Car  Act, 
1903  (3  Edw.  7,  c.  36),  s.  1.]— The  appellant 
was  summoned  and  convicted  for  driving  a 
motor  car  on  a  public  highway  "  at  a  speed 
or  in  a  manner  which  was  dangerous  to 
the  public,  having  regard  to  all  the  cir- 
cumstances of  the  case,  including  the 
nature,  condition,  and  use  of  the  highway 
and  to  the  amount  of  traffic  which  actually 
was  at  the  time  or  which  might  reasonably 
be  expected  to  be  on  the  highway." 

Held— that    the    conviction    was    bad    for 
duplicity. 
Rex  v.  Wells  and  Another,   (1904)  68  J.  P. 

[392;    91    L.    T.    98;    20    T.    L.    R.    549;    20 
Cox,  C.  C.  671-Div.  Ct. 

58.  Conviction— Offence  Insufficiently  De- 
scribed—Conspiracy and  Protection  of  Pro- 
perty Act,  1875  (38  &  39  Vict.  c.  86),  s.  7— 
Summary  Jurisdiction  Act,  1879  (42  &  43 
Vict.  c.  49),  s.  39.]— A  conviction  under 
sect.  7  of  the  Conspiracy  and  Protection  of 
Property  Act  of  1875  stated  that  the  defen- 
dant, with  a  view  to  compel  a  person  to 
abstain  from  working  for  another,  unlaw- 
fully and  wrongfully  did  injure  his  pro- 
perty. 

Held— that  the  conviction  was  not  bad  for 
not  sufficiently  stating  the  particular  work 
which  the  complainant  was  compelled  to  ab- 
stain from  doing ;  but  that  it  was  bad  for  not 
stating  what  was  the  property   injured. 

R.  V.  M'Kenzie  ([1892]  2  Q.  B.  519;  61 
L.  J.  M.  C.  181;  56  J.  P.  484;  41  W.  R.  144; 
67  L.  T.  201— Div.  Ct.)  considered. 

Ex  parte   Wilkins   ((1895)   64  L.   J.  M.  C. 
221;  59  J.  P.  294;  72  L.  T.  567;  18  Cox,  C.  C. 
161— Div.   Ct.)   approved. 
Smith    v.    Moody,    [1903]    1    K.    B.    56;    72 

[L.    J.    K.    B.   43;    67  J.   P.   69;   51   W.   R. 

252;  87  L.  T.  682;  19  T.  L.  R.  7;  20  Cox, 
C.  C.  369— Div.  Ct. 
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Gener&Wy— Continued. 

59.  Conviction— Permitting  Premises  tohe 
used  as  a  Brothel  on  Divers  Days— Continu- 
ing Offence.'i—A  conviction  of  a  licensed  vic- 
tualler for  that  he  on  the  26th,  28th  29th, 
and  31st  days  of  January,  and  the  1st,  4th, 
5th,  and  6th  days  of  February,  1901,  per- 
mitted his  house  and  premises  to  be  used  as 
a  brothel,  contrary  to  sect.  15  of  the 
Licensing  Act,  1872,  is  good,  as  the  charge 
was  of  but  one  continuing  offence. 

Ex    PARTE    BuENBY,    [1901]    2    K.    B.    458;    70 
[L.  J.  K.  B.  739;  85  L.  T.  168-Div.  Ct. 

60.  Conviction—Six  Convictions— One  Con- 
tinuing Offence— Using  a  Place  for  the  Pur- 
pose of  Betting  with  Persons  Resorting 
Thereto— Evidence  of  Betting  on  Six  Days- 
Betting  Act,  1853  (16  &  17  Vict.  c.  119),  ss.  1, 
3.]— The  appellant  had  been  convicted  in 
six  convictions  for  using  his  shop  on  six 
different  days  for  the  purpose  of  betting 
with  persons  resorting  thereto,  and  upon 
each  conviction  he  was  fined. 

On  appeal,  it  was  submitted  that  the  ap- 
pellant ought  only  to  have  been  convicted 
of  one— i.e.,  a  continuing— offence. 

Held— that  all  six  convictions  must  stand. 
Farmer  v.  Cluer,  (1904)  68  J.  P.  56— Quarter 

[Si '  —  " 


61.  Conviction— Two  Convictions  for  Sepa- 
rate Offences  on  same  Facts— Invalidity.]— 
Owners  of  a  mine  were  charged  with  (1) 
allowing  a  shot  to  be  fired  in  a  mine  not 
naturally  wet  throughout,  contrary  to  an 
Order  under  the  Coal  Mines  Regulation  Act, 
1896,  and  (2)  allowing  the  said  shot  to  be 
fired  in  a  dry  and  dusty  place  contrary  to 
the  Coal  Mines  Regulation  Act,  1887.  They 
were  convicted  and  fined  on  each  charge. 

Held— that  the  conviction  must  be  quashed 

as  they  had  been  convicted  twice  for  one  act. 

Moore   v.   Wilson,    (1904)   5  F.    (J.   C.)   88— 

[Ct.  of  Justiciary. 

62.  Conviction— Uncertainty  —  Conviction 
for  Constructing  and  Laying  Out  New  Street 
Contrary  to  Bye-Law— Certiorari— Convic- 
tion Bad  for  Unceitainty— Conviction  for 
more  than  one  Offence— Summary  Jurisdic- 
tion Act,  1848  (11  &  12  Vict.  c.  43),  s.  10.]— 
The  appellant  was  convicted  for  neglecting 
to  comply  with  a  notice  specifying  certain 
matters  in  respect  of  which  the  laying  out 
or  construction  of  certain  streets  were  in 
contravention  of  the  bye-laws  relating  to 
new  streets. 

Held— that  the  conviction  must  be 
quashed,  in  that  it  was  either  for  more 
than  one  offence  contrary  to  the  Summary 
Jurisdiction  Act.  1848.  or  was  void  for  un- 
certainty. 

Eex  v.  Slater,  Ex  parte  Bowles,  (1903)  67  J.  P. 
[299-J3iv.  Ct. 

65.  Costs— Appeal  from  a  Conviction  to 
Quarter  Sessions— Order  as  to  Costs— Sepa- 


rate Court  of  Quarter  Sessions— Borough  or 
County  Funds— Liability  to  Costs— Vagrancy 
Act,  1824  (5  Geo.  4,  c.  83),  s.  9.]— Two  persons 
were  convicted  by  the  justices  of  the  borough 
of  Huddersfield  of  an  offence  under  the 
Vagraacy  Act,  1824.  An  appeal  from  the 
conviction  was  taken  to  the  quarter  sessions, 
where  the  conviction  was  quashed  and  the 
treasurer  of  the  borough  of  Huddersfield 
was  ordered  to  pay  to  the  defendants  and 
to  the  police  inspector  of  the  borough  (the 
prosecutor)  their  costs  of  the  appeal.  The 
borough  of  Huddersfield  had  no  separate 
court  of  quarter  sessions.  Section  9  of  the 
Vagrancy  Act,  1824,  empowers  the  justices 
at  quarter  sessions  in  an  appeal  from  a  con- 
viction under  the  Act  to  order  the  costs  of 
the  prosecutor  to  be  paid  by  the  "  treasurer 
of  the  county,  riding,  division,  or  place  in 
which  the  offence  shall  have  been  com- 
mitted." 

Held— that  the  order  so  far  as  it  related 
to  costs  must  be  quashed,  as  the  Legislature 
did  not  intend  that  one  body  should  receive 
penalties  and  that  another  should  pay  the 
costs ;  that  the  word  "  place  "  must  be  con- 
strued as  cjusdem  generis  with  the  words 
preceding  it,  and  both  on  that  account  and 
because  penalties  Avould  be  payable  to  the 
county  fund  the  costs  should  be  paid  by 
counties,  boroughs,  or  places  with  a  separate 
court   of  quarter  sessions. 

Reg.  v.  Justices  of  the  West  Riding  op  York- 
[shire,  ex  parte  the  corporation  of  hud- 
DERSFIELD, [1900]  1  Q.  B.  291;  69  L.  J.  Q.  B. 
13;  16  T.  L.  R.  4— Div.  Ct. 

66.  Co'its — Act  Causing  Murder  Committed 
in  Borough — Death  Occurring  Outside 
Borough  in  County — The  Criminal  Law  Act, 
1826  (7  Geo.  4,  c.  64),  ss.  12,  24,  25.]— The  act 
which  caused  a  murder  was  supposed  to 
have  been  committed  in  the  borough  of 
Wigan.  The  death,  however,  took  place  in 
the  county  of  Lancaster  and  outside  the 
borough.  The  case  was  dealt  with  on  the 
county  coroner's  inquisition,  and  an  order 
was  made  by  the  clerk  of  assize  that  the 
expenses  of  the  prosecution  should  be  paid 
by  the  borough. 

Held— that   the    Criminal    Law    Act,    1826, 
s.  12,  did  not  affect  the  question,  and  that 
the  order  directing  the  borough  to  pay  the 
costs  was  right 
Re    Jami^s    Brown,    Ex    parte    tue    Mayor, 

[Aldermen,  and  Buroesses  of  the  Borough 

OF  Wigan,  (1899)  62  J.  P.  521;  19  Cox,  C.  C. 
33— Ridley,  J. 

67.  Crown  Cases  Bcscrvcd—Casc  Stated  on 
Behalf  of  One  Prisoner  Only— Quashing 
Conviction  of  Others-Crown  Cases  Act, 
1848  (11  &  12  Vict.  c.  78).  s.  2.]— The  Court 
for  the  Consideration  of  Crown  Cases  Re- 
served. Tlie  Court  luis  power  to  quash  a 
conviction  against  a  prisoner,  even  though 
no  question  as  regards  that  prisoner  has 
been  raised  in  the  case  reserved,   and    the 
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Genemlly—Contmucd,  [  the  Coxirt  cannot,  after  the  Grand  Jury  have 

Court   will   exercise   the   power   where   it   is    I^?^'^  discharged,  entertain  an  application  by 
quite  clear  that  the  law  applicable  to    the    _: „*°_ ®^^^^^®  ^^^  recognisance  to  the  next 
question  raised  in  the  case  is  equally  appli- 
cable to  such  prisoner. 


Reg.    v.    Saunders,     [1899]     1    Q.    B.   490;    68 

[L.  J.  Q.  B.  29G;  63  J.  P.  150;  80  L.  T.  28; 

15  T.  L.  R.  186-C.  C.  R. 

3.  Crown  Cases  Reserved— Restatement  of 


Reg.  v.  Eayees,  (1900)  6-1  J.  P.  217-Common 
[Serjeant,  C.  C.  Ct. 

73.  Trial— Arraignment— Arraignment  in 
Court  for  Previous  Conviction  before  Trial 
for   Subsequent     Offence— Writ     of    Error- 


Case.']— li  there  is  any  important  omission  |  Larceny  Act,  1861  (24  &  25  Vict.  c.  96),  s.  110 
from  a  case  stated  for  the  consideration  of  '  —Prevention  of  Crimes  Act,  1871  (34  &  85 
the  Court  for  Crown  Cases  Reserved,  the  '  ^i^t.  c,  112),  s.  9.]— The  appellant  was  in- 
parties  ought  to  communicate  with  the  flicted  on  an  indictment  containing  three 
Judge  Avho  stated  the  case,  and  ask  him  to  t  counts  :  (1)  Attempted  larceny  from  a  till; 
insert  the  omitted  matter  if  he  thinks  it  (2)  with  an  offence  against  sect  7  (3)  of  the 
requisite.  The  Court  has  power  to  send  a  Rrevention  of  Crimes  Act,  1871,  as  that, 
case  back  to  the  Judge  to  be  restated,  but  '  liaving  been  twice  previously  convicted,  he 
it  will  not  do  so  unless  a  vital  fact  proved  ^^'^^  found  under  such  circumstances  as  to 
at  the  trial  is  omitted.  The  Court  refused  '  show  that  he  was  about  to  commit  an  indict- 
to  send  a  case  back  where  the  allegations  ^'^^^  offence;  and  (3)  with  having  been  twice 
complained  of  as  incorrect  were  only  matters  |  convicted  of  felony  previous  to  the  misde- 
of   narrative   leading  up   to   the   point   sub-    meanour  alleged  in  the  first  count.     On  the 


mitted. 

Eex  v.  Lawson,  (1905)  G9  J.  P.  122;  92  L.  T.  301; 
[20  Cox,  C.  C.  812-C.  C.  R. 

69.  Crown  Cases  Reserved— Power  to  State 


arraignment  of  the  prisoner  all  three  counts 
were  read  out  and  pleaded  to  by  him.  It 
was  then  stated  to  the  deputy  recorder  by 
counsel  for  the  defence  that  if  verdict 
passed  against  the  prisoner,  he  would  move 
n  arrest   of  judgment   on   the  ground  that 


Case  on  Point  of  Law  taken  on  the  Trial  at  I  he  ought  not  to  have  been  arraigned  on  the 


the  previous  Quarter  Sessions.^-At  the  trial 
of  an  indictment  at  Quarter  Sessions  a  point 
of  law  was  taken,  and  it  appeared  that  in 
effect  the  Recorder  then  consented  to  state 
a  case.  At  the  next  quarter  sessions  he  con- 
sented to  state  a  case  and  did  so. 

Held— that  the  Recorder  had  jurisdiction 
to  state  a  case. 

Rex  v.  Mean,  (1905)  69  J.  P.  27;  21  T.  L.  E.  172 
[-C.  C.  R. 

70.  Crown  Cases  Reserved  —  Shorthand 
Notes  of  Evidence  at  Trial— Notice  to 
be  Given  if  Case  to  be  Argued  by 
Counsel  —  Rules  of  Court,  June  1st, 
1850.]— The  Judge  who  states  a  case  for 
the  consideration  of  the  Court  for  Crown 
Cases  Reserved  cannot  adopt  a  transcript  of 
the  shorthand  notes  of  the  evidence  given 
at  the  trial  and  make  them  part  of  the  case. 
The  case  itself  must  briefly  state  the  ques- 
tions of  law  reserved,  and  such  facts  only 
as  raise  the  questions  submitted, 


third  count.  The  jury  was  accordingly  dis- 
charged, and  the  case  postponed  to  the  next 
sessions.  At  the  next  sessions  there  was  no 
fresh  arraignment,  but  the  prisoner  was 
tried  as  a  person  who  had  already  been 
arraigned  and  pleaded  not  guilty. 

Held— the  couviction  must  be  quashed,  as 
there  was  maniia.st  error  in  the  proceedings 
and  record  contr;iry  to  sect.  116  of  the  Lar- 
ceny Act,  1861,  as  extended  by  the  Preven- 
tion of  Crimes  Act,  1871,  s.  9. 

The  words  of  sect.  116  of  the  Larceny  Act, 
1861,  in  regard  to  the  procedure  upon  an 
indictment  for  committing  "  any "  offence 
after  a  previous  conviction  are  general,  and 
not  confined  to  offences  punishable  under 
that  Act. 

Faulkner   v.   Eex,    [1905]    2    K.    B.    76;    74 

[L.  J.   K.   B.  562;  69  J.   P.  241;  53  W.  R. 

665;  92  L.  T.  769;  21  T.  L.  R.  417;  20  Cox, 

C.  C.  838-C.  C.  R. 

74.  Trial— Deposition  —  Right   to  Exclude 


Where  a  case  is  intended  to  he  argued  hj  \  p^rt-Criminal  Evidence  Act-Right  of  De- 
counsel  notice  thereof  must  be  given  to  the  pendant  to  Examine  Co-De/cndani.]-Where 
clerk  of  the  Court  two  days  before  the  sit-  a  deposition  contains  statements  that  are  not 
tmg  ot  the  Court.  evidence,  the  Court  may,  on  such  depositions 

Rex  v.  Gray,  (1904)  68  J.  P.  40— C.  C.  R.  '  being  put  in  and   read   at   the  trial,   order 

such  parts  as  contain  such  inadmissible 
statements  to  be  excluded  and  not  read  to 
72.  Recognisance  to  Prosecute— Faihire  to  the  jury. 
Prefer  Bill  in  Time— Discharge  of  Grand  Where  a  defendant  gives  evidence  on  his 
Jury— Application  to  Enlarge  Recognisance.']  own  behalf,  counsel  for  another  defendant 
— When  a  prosecutor  has  entered  into  a  cannot  ask  him  further  questions  on  behalf 
recognisance,  under  the  provisions  of  sect.  2  of  his  client  without  giving  the  prosecution 
of  the  Vexatious  Indictments  Act,  1859,  to  the  right  of  reply.  But  if  the  evidence  given 
prosecute  a  charge,  but  fails  to  prefer  his  I  by  the  witness  has  been  hostile  to  another 
bill  of   indictment  before  the   Grand   Jury,    defendant,   counsel  for  such   defendant   has 
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Generally — Contimicd. 

the   right    to   cross-examine   without   giving 
siich  right  of  reply. 

Reg.  v.  Paget  and  Othees,  (1900)  64  J.  P.  281- 
[The  Kecorder,  C.  C.  Ct. 

75.  Trial— Noisy  and  Disorderly  Behaviour 
of  Defendant  in  Court— Trial  in  Absence  of 
De/endarif.]— The  defendant,  charged  with  a 
misdemeanor,  screamed  and  threw  herself 
down  in  the  dock  and  behaved  in  such  a 
manner  that  it  was  impossible  to  proceed 
with  the  case.  She  was  ordered  to  be  re- 
moved. A  plea  of  not  guilty  was  entered, 
and  she  was  tried,  convicted,  and  sentenced 
in  her  absence. 

Eex  v.  Beowne,  (1906)  70  J.  P.  472— 

[The  Eecorder,  C.  C.  Ct. 

76.  Trial  — Plea  — Absence  of  Defendant- 
No  Plea— Verdict  of  /Icqwittal.]— Under  the 
special  circumstances  of  a  particular  case 
the  jury  were  sworn,  and  a  verdict  of  not 
guilty  was  given,  although  the  defendant  was 
absent  and  had  not  pleaded  to  the  charge. 
Eeg.  v.  Haynes,  (1900)  64  J.  P.  441- 

[Eidley,  J.,  C.  C.  Ct. 
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77.  Trial  —  Eight  of  Reply  —  Prisoners 
jointly  indicted— Evidence  Called  on  Behalf 
of  One  Prisoner.]- Where  two  persons  were 
jointly  indicted  for  arson,  and  evidence  was 
called  on  behalf  of  one  of  them. 

Held— that  this  gave  the  prosecution  the 
right  to  a  general  reply. 
Eeg.  v.  Davis  and  Anothee,  (1901)  17  T.  L.  E. 
[161— Lawrance,  J.,  Birmingham  Assizes. 

78.  Trial—Several  Prisoners  indicted— In- 
dictment charging  Offences  against  Prisoners 
Jointly  and  also  Individually  —  Separate 
Trials.]— An  indictment  on  which  several 
defendants  are  charged  may  contain  counts 
charging  offences  against  individual  pris- 
oners as  well  as  counts  charging  all  the  pris- 
oners jointly.  If  it  is  likely  that  injustice 
may  be  caused  to  any  prisoner  by  trying  a" 
the  prisoners  together,  the  Court  may 
the  prisoners  to  be  tried  separately.  i 
Eeg.  v.  Cox,  [1898]  1  Q.  B.  179;  18  Cox,  C.  C. 

[672:  67  L.   J.   Q.   B.  293;  77  L.  T.  534;  14 
T.  L.  E.  122-C.  C.  R. 

79.  Trial— Two  Indictments  against  Pris- 
oner—Acquittal on  First— Claim  by  Prosecu- 
tion to  have  Second  Indictment  Tried  before 
Another  Jtiry.]— Where  a  prisoner  has  been 
acquitted  on  one  indictment  the  prosecution 
have  no  right  to  claim  that  a  second  indict- 
ment should  be  tried  before  another  jury. 
Eex  v.  Sims,  (1905)  69  J.  P.  8- 

[Eecorder  of  London,  C.  C.  Ct. 

80.  Trial— Unsworn  Statement  by  Prisoner 
—At  what  Stage  to  be  made.']— An  unsworn 
statement  by  a  defended  prisoner,  who  calls 
no  evidence,  must  be  made  before  the  prose- 
cuting counsel  sums  up  his  evidence. 

Eex  v.  Sheeiff  and  Others,  (1904)  20  Cox,  C.  C, 


81.  Trial— Unsworn  Statement  by  Prisoner 
—  When  Defended  by  Counsel— Criminal  Evi- 
dence Act,  1898  (61  &  62  Vict.  c.  36),  s.  1.]— 
The  Criminal  Evidence  Act,  1898,  enables  a 
prisoner  to  go  into  the  witness-box  and  give 
evidence  on  his  own  behalf  if  he  wishes  to  do 
so.  This  new  right  has  not  done  away  with 
the  former  privilege  possessed  by  a  prisoner 
of  making  his  statement  without  being  sworn 
before  his  counsel's  address  to  the  jury. 
Eex  v.  Pope,   (1902)  18  T.  L.  E.  717— 

[Phillimore,  J. 

82.  Consular  Court  —  Japan  — Criminal 
Procedure— Trial  by  Jury— Trial  "Accord- 
ing to  the  Laws  of  Great  Britain/'J—A 
British  subject  tried  on  a  criminal  charge 
in  a  foreign  country  by  a  Court  constituted 
under  an  Order  in  Council,  or  the  Foreign 
Jurisdiction  Act,  1890,  or  any  of  the  statutes 
repealed  by  that  Act,  has  no  inalienable 
right  to  be  tried  according  to  the  procedure 
of  British  Courts  in  this  country,  provided 
that  the  proceedings  are  not  contrary  to 
natural  justice. 

Caeew  v.  Japan   (Crown  Peosecctoe),   [1897] 
[A.  C.  719;  18  Cox  C.  C.  625;  66  L.  J.  P.  C. 
95;  77  L.  T.  1;  13  T.  L.  E.  512-P.  C. 


(g)  Prevention  of  Crimes. 

83.  Previous  Convictions— Proof— Preven- 
tion of  Crimes  Act,  1871  (34  &  35  Vict, 
c.  112),  s.  7.]— Where  a  person  is  indicted 
for  an  offence  under  sect.  7  of  the  Preven- 
tion of  Crimes  Act,  1871,  the  previous  con- 
victions may  not  be  proved  before  the  jury 
until  the  other  facts  constituting  the  subse- 
quent offence  have  been  found  by  them. 
Eex  v.  Brown,  (1901)  65  J.  P.  136- 
[The  Eecorder,  C.  C.  Ct. 
Disapproved  in  Rex  v.  Penfold  ([1902]  1 
K.  B.  547;  71  L.  J.  K.  B.  306;  66  J.  P.  248; 
50  W.  E.  671;  86  L.  T.  204;  18  T.  L.  R.  286; 
20  Cox,  C.  C.  161-C.  C.  E.). 

84.  Previous  Convictions  —  Proof  —  When 
Evidence  of  Previous  Convictions  to  be 
Given— Prevention  of  Crimes  Act,  1871  (34 
&  35  Vict.  c.  112),  ss.  7,  9— Larceny  Act,  1861 
(24  &  25  Vict.  c.  96),  5.  116.]— On  a  trial  of 
an  indictment  under  sect.  7  of  the  Preven- 
tion of  Crimes  Act,  1871,  evidence  having 
been  given  of  the  prisoner  having  been 
found  in  certain  public  places  under  cir- 
cumstances which  raised  the  suspicion  that 
he  was  about  to  commit  a  felony,  it  was 
proposed  to  call  evidence  of  a  previous  con- 
viction. 

Held— that  the  offence  was  a  statutory 
offence,  and  was  not  complete  unless  the 
previous  conviction  and  the  time  were 
proved,  and  those  necessary  ingredients 
should  therefore  bo  given  in  evidence  before 
the  tribunal,  whether  it  be  a  Court  of  Sum- 
mary Jurisdiction  or  a  jury. 

Rex  V.   Brown    ((1901)    65    J.    P.  136— The 
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795 


CRIMINAL    LAW  AND   PROCEDURE. 


796 


Geaerallj—Contimicd. 

Decision  of  Deputy  Chairman  of  Clerken- 
well  Sessions  ((1901)  66  J.  P.  41)  affirmed. 
Eex    v.    Penfold,     [1902]    1    K.    B.    547;    71 

[L.  J.   K.  B.  306;  C6  J.  P.  248;  50  W.  E. 

671;  86  L.  T.  204;  18  T.  L*.  E.  286;  20  Cox 
C.  C.  161— C.  C.  E. 

(h)  Principals  and  Accessories. 

85.  Principals  and  Accessories  —  Indict- 
ment Against  Defendant  as  Principal— Ver- 
dict of  Jury,  Accessory  After  the  Fact.]— 
The  defendant  and  one  T.  E.  were  indicted 
as  principals  for  a  misdemeanour.  The  jury 
convicted  T.  E.,  and  returned  a  verdict 
against  the  defendant  of  being  an  accessory 
after  the  fact. 

Held— that  a  verdict  of  guilty  ought  not 
to  have  been  entered  against  the  defendant 
on  that  finding  by  the  jury. 
Eex  v.  Bubb,   (1906)  70  J.  P.  143— C.  C.  E. 

(i)  Restitution  of  Property. 

86.  Current  Coin  of  the  Realm— Curiosity 
—Restitution  Order —  Larceny  Act,  1861 
(24  &  25  Vict.  c.  96),  s.  lOO—Suinmary  Juris- 
diction Act,  1879  (42  &  43  Vict.  c.  49),  ss.  27 
(3),  33  (1).]— A  butler  stole  from  his  master 
a  five-pound  gold  piece,  presented  by  the 
Goldsmiths'  Company  to  the  latter  in  the 
Jubilee  Year,  1887,  the  year  of  its  date.  The 
gold  piece  had  been  kept  in  a  cabinet  until 
November,  1898,  when  it  was  stolen  by  the 
butler,  and  had  never  been  in  circulation. 
The  butler  sold  the  gold  piece  for  ^65  to  the 
son  of  and  at  the  shop  of  a  dealer  m  new 
and  second-hand  clothes,  jewellery  and  other 
articles.  The  gold  pieces  of  the  issue  to 
which  the  gold  piece  in  question  belonged 
were  by  royal  proclamation  constituted  cur- 
rent coin  of  the  realm. 

Held — that  the  magistrates  acted  within 
their  powers  in  making  an  order  for  the 
restitution  of  the  gold  piece  under  sect.  100 
of  the  Larceny  Act,  1861.  A  coin,  though 
current  coin  of  the  realm,  which  may  be 
used  in  payment  of  a  debt  or  otherwise  as 
money,  may  also  be  dealt  with  as  if  it  were 
a  medal,  or  ancient  coin,  or  other  curiosity. 
Moss  V.  Hancock,  [1899]  2  Q.  B.  Ill;  68  L.  J. 

[Q.  B.  657;  47  W.  E.  698;  80  L.  T.  693;  15 
T.  L.  R.  353;  19  Cox,  C.  C.  324— Div.  Ct. 

87.  False  Pretences — Money  Found  on  Per- 
sons— Return  to  Prosecutor.] — A  prisoner 
who  had  been  brought  back  from  Cape 
Colony  pleaded  guilty  to  charges  of  obtain- 
ing goods  by  false  pretences.  He  then  stated, 
by  his  counsel,  that  of  .£553  found  on 
him  the  greater  part  Mas  obtained  from  the 
sale  of  the  goods  obtained  by  false  pretences 
from  the  prosecutor.  It  appeared  that  <£90 
of  the  .£553  was  directly  traceable  to  another 
source.  Counsel  applied  for  an  order  for 
the  payment  to  the  prosecutor  of  dfi463. 
Counsel  for  the  trustee  in  the  prisoner's 
bankruptcy  opposed  the  application. 

Application  granted. 


i  Eex  v.  Cohen,  (1907)  71  J.  P.  190— 

j  [Commissioner  Eentoul,  K.C.,  C.  C.  Ct. 

j  88.  Goods  Obtained  hy  False  Pretences- 
Amounting  or  not  Amounting  to  Larceny- 
Larceny  Act,  1861  (24  &  25  Vict.  c.  96),  s. 
im—Sale  of  Goods  Act,  1893  (56  &  57  Vict.  c. 
71),  s.  24.] — Where  a  person  has  been  con- 
victed of  obtaining  goods  by  false  pretences 
or  other  wrongful  means  not  amounting  in 
law  to  larceny,  and  has  parted  with  the 
goods,  the  Court  cannot  make  an  order  of 
restitution  of  such  goods. 

If  the  goods  were  obtained  in  such  a 
manner  as  to  amount  in  law  to  larceny,  the 
Court  can  make  an  order  of  restitution, 
although  the  person  obtaining  the  goods  has 
only  been  convicted  of  obtaining  them  by 
false  pretences. 

Eex  v.   Walker  and  Others,   (1901)  65  J.  P, 
[729— The  Eecorder,  C.  C.  Ct. 

89.  Goods  Obtainei  by  False  Pretences— 
Not  Amounting  to  Larceny — Disaffirmance 
of  Transaction  by  Person  Defrauded— Goods 
or  Proceeds  in  Possession  of  Defendant- 
Larceny  Act,  1861  (24  &  25  Vict.  c.  96),  s.  100 
—Sale  of  Goods  Act,  1893  (56  &  57  Vict.  c.  71), 
s.  24.] — Where  a  person  has  been  convicted 
of  obtaining  goods  by  false  pretences  or 
other  Mrongful  means  not  amounting  in  law 
to  larceny,  and  the  person  defrauded  has 
disaffirmed  the  transaction,  and  the  goods 
or  the  proceeds  thereof  are  in  the  possession 
of  the  defendant,  the  Court  can  make  an 
order  of  restitution  of  the  same. 

Eex  v.  George,  (1901)  65  J.  P.  729— 

[Common  Serjeant,  C.  C.  Ct. 

90.  Indictment  for  Larceny  and  one  for 
False  Pretences  in  respect  of  the  same 
Offence— Larceny  Act,  1861  (24  &  25  Vict.  c. 
96),  s.  100.]- The  prisoner  pleaded  guilty  to 
an  indictment  for  obtaining  goods  by  false 
pretences;  he  also  pleaded  guilty  to  an  in- 
dictment which  charged  him  with  stealing 
the   same   goods. 

Held — that  the  Court  had  power  to  make 
an  order  of  restitution. 

Eex  v.  Bianci,  (1904)  67  J.  P.  443— C.  C.  Ct. 

91.  Power  of  Court— Larceny  Acts,  1861 
(24  &  25  Vict.  c.  96)  ss.  75,  76,  100  &  1901  (1 
Edw.  7  c.  10),  s.  1.]— The  Court  has  no  power 
to  make  an  order  of  restitution  in  the  case 
of  a  person  convicted  under  the  Larcenv 
Act,  1901. 

Eex  v.  Beockwell,   (1905)  69  J.  P.  376— 

[The  Eecorder,  C.  C.  Ct. 

(j)  Reward. 
92.  Advertising  Reicard  for  Stolen  Property 
—No  Questions  ivill  be  Asked— "  Any  Pro- 
perty whatsoever"— Dog— Larceny  Act,  1861 
(24  &  25  Vict.  c.  96),  s.  102.]— The  words  "any 
property  whatsoever "  in  sect.  102  of  the 
Larceny  Act,  1861— which  imposes  a  penalty 
on  any  one  who  publicly  advertises  a  reward 
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Generally— Co7itinucd. 

for  the  return  of  any  property  whatsoever 
which  shall  have  been  stolen  or  lost,  and  in 
such  advertisement  uses  any  words  purport- 
ing that  no  questions  will  be  asked,  or  prints 
or  publishes  any  such  advertisement— include 
a  dog. 

MiRAMS  V.  Our  Dogs  Pubushing  Co.,  [1901]  2 

[K.   B.  564;  70  L.   J.  K.   B.  879;  49   W.  E. 

626;  85  L.  T.  G;  17  T.  L.  E.  649— C.  A. 

93.  Advertising  Reward  for  Stolen  Pro- 
perty—No Questions  to  be  Asked— "  News- 
paper"—Fiat  of  Attorney-General— Larceny 
Act,  1861  (24&25  Vict.  c.  90),  s.  102— Larceny 
(Advertisements)  Act,  1870  (33  &  34  Vict,  c 
65),  ss.  2,  3— Post  Office  Act,  1870  (33  &  34  Vict. 
c.  79),  s.  G.]— The  Bazaar,  Exchange  and  Mart, 
and  Journal  of  the  Household,  is  a  "news- 
paper" within  the  meaning  of  sect.  2  of 
the  Larceny  (Advertisements)  Act,  1870. 
Therefore,  the  fiat  of  the  Attorney-General 
is  necessary  before  an  action  is  brought 
against  its  printer  or  publisher  in  respect 
of  an  advertisement,  which  contravenes  sect. 
102  of  the  Larceny  Act,. 1861. 

WiLKixs  V.    Gill;  Major    v.    Gill,   (1904)  20 
[T.  L.  E.  3-Channell.  J. 

94.  Advertising  Reward  for  Stolen  Property 
—No  Questions  to  he  Asked— Penalty  Re- 
covered from  Printer  and  Publisher— Second 
Action  against  Owners  of  Newspaper— Held 
not  to  Lie— Larceny  Act,  1861  (24  &  25  Vict,  c 
96),  5. 102.]— An  infor-Tior  recovered  judgment 
for  a  penalty  against  the  printer  and  pub- 
lisher of  a  newspaper  in  respect  of  an  adver- 
tisement enquiring  after  some  stolen  pro- 
perty, and  stating  that  no  questions  would  be 
asked.  He  now  sued  the  syndicate  owning 
the  paper  for  a  penalty  in  respect  of  the 
same  offence. 

Held— that  he  was  estopped,  and  could  not 
maintain  his  action. 

NuTT  V.  Sol  Syndicate,  Ld.,  (1903)  19  T.  L.  R. 
[27— Lawrance,  J. 

95.  Reward  to  Person  Active  in  Apprehen- 
sion of  Offender— (7  Geo.  4,  c.  64,  s.  28).]— One 
of  two  prisoners  threw  a  piece  of  iron  at  a 
police-constable,  causing  a  severe  scalp 
wound  in  the  back  of  his  head.  Whilst  the 
constable  was  on  the  ground  unconscious 
and  surrounded  by  a  hostile  crowd,  a  girl 
came  up,  blew  his  whistle  and  remained 
with  him  until  he  regained  consciousness 
and  other  police-constables  had  arrived.  One 
of  the  prisoners  was  arrested  about  an  hour 
afterwards,  the  other  not  till  some  days 
later,  and  they  were  convicted  on  an  indict- 
ment under  sect  18  of  the  Offences  Against 
the  Person  Act,  1861. 

Held— that  the  Court  had  power  to  order  a 
reward  to  be  paid  to  the  girl  under  7  Geo.  4, 
c.  64,  s.  28. 

Rex  v.  Platt  and  Another,  (1905)  69  J.  P.  424— 
[Recorder  of  London. 


II.  SPECIFIC   OFFENCES. 


(a)  Miscellaneous  Offences. 

For    (lilences    under    Debtors'    Acts   see 

Bankruptcy,  S3,  84,  105—109. 
A7id  see  Trade  Marks. 

96.  Cremation — Burning  of  Body  in  Private 
House— "  Procuring  the  Cremation  of  any 
Body  with  Intent  to  Conceal  the  Commission 
of  an  Offence  "—Cremation  Act,  1902  (2  Edw. 
7,  c.  8),  s.  8  (3).]-By  sect.  8  (3)  of  the  Cre- 
mation Act,  1902  (2  Edw.  7,  c.  8),  "every 
person  who,  with  intent  to  conceal  the  com- 
mission or  impede  the  prosecution  of  any 
offence,  procures  or  attempts  to  procure  the 
cremation  of  any  body,  or,  with  such  intent, 
makes  any  declaration  or  gives  any  certifi- 
cate under  this  Act,  shall  be  liable  to  con- 
viction on  indictment  to  penal  servitude  for 
a  term  not  exceeding  five  years." 

J.  B.  was  indicted  in  four  counts  under 
this  sub-section,  for  that  she,  with  intent  to 
conceal  the  commission  of  certain  offences 
tlierein  specified,  procured  the  cremation  of 
certain  dead  bodies.  The  evidence  for  the 
prosecution  was  that  the  bodies,  which  were 
those  of  children,  were  burnt  by  the  pri- 
soner in  a  kitchen  range  or  stove  in  the 
prisoner's  own  house. 

Counsel  for  the  defence  having  submitted 
that  "  cremation "  in  the  section  did  not 
mean  merely  burning,  but  burning  in  a 
crematorium,  it  was 

Held — that  there  Avas  no  evidence  on  these 
counts  "  of  procuring  the  cremation  of  any 
body"  to  go  to  the  jury. 
Eex  v.  Byers,  [1907]  71  J.  P.  205— Kennedy,  J. 

97.  Going  about  Armed— Discharging  a  Re- 
volver ill  a  Public  Street— Common  Law— 
2  Edw.  3,  c.  3.]— A  man  who  discharges  a 
pistol  or  other  weapon  in  a  public  street 
may  be  convicted  upon  indictment  imder  the 
statute  of  1328,  which  enacts,  inter  alia,  "that 
no  man,  great  nor  small,  of  what  condition 
soever  he  be,  except  the  King's  servants,  in 
his  presence,  and  his  ministers  in  executing 
of  the  King's  precepts,  or  of  their  office 
.  .  .  go,  nor  ride,  armed  by  night  nor  by 
day,  in  fairs,  markets,  nor  in  the  presence  of 
the  justices  or  other  ministers,  nor  in  no 
part  elsewhere,  upon  pain  to  forfeit  their 
armour  to  the  King,  and  their  bodies  to 
prison  at  the  King's  pleasure." 

He  maj'  also  be  convicted  on  a  count  charg- 
ing "that  he  on  the  same  date  did  go  about 
in  a  certain  public  street  .  .  .  armed  in 
public  without  lawful  occasion  in  such  a 
manner  as  to  be  nuisance  to  and  to  alarm 
tlie  public  lawfully  using  the  said  street.' 

The  statute  is  only  an  afiirmance  of  the 
common   law:    cf.    Sir   John    Knight's    Case 
((1686)  3  Mod.  117). 
Eex  v.  Meade,  (1903)  19  T.  L.  R.  540— Wills,  J. 

98.  Inciting  to  Disclose  Official  Secrets- 
Indictment— Necessary    Averments  —  Official 
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Specific  OSences— Continued. 
Secrets  Act,  1889  (52  &  53  Vict.  c.  52),  ss.  2,  3.] 
—An  indictment,  under  sections  2  and  3  of 
the  Official  Secrets  Act,  1889,  against  defen- 
dants for  conspiracy  to  incite,  and  for  incit- 
ing and  attempting  to  procure  a  person  em- 
ployed by  persons  holding  a  contract  with 
the  Government,  involving  an  obligation  of 
secrecy  corruptly  to  communicate  documents 
and  information,  must  contain  an  averment 
that  such  person  incited,  &c.,  has,  by  means 
of  his  office,  &c.,  either  obtained  possession  of 
or  control  over  such  documents,  or  has  ac- 
quired the  information. 

Eeg.  v.  Stuart  and  Vxqe,  (1899)  63  J.  P.  712— 
he  Eecorder,  C.  C.  C. 


H'" 


99.  Inciting  to  Mxirder— Conspiracy  to 
Murder—Soliciting,  Persuading,  Endeavour- 
ing to  Persuade  to  Murder— Evidence- 
Actual  Communication— Offences  Against  the 
Person  Act,  18G1  (24  &  25  Vict.  c.  100),  s.  4.]- 
To  constitute  the  misdemeanour,  under  sect. 
4  of  the  Offences  Against  the  Person  Act, 
18G1,  of  soliciting,  encouraging,  persuading, 
or  endeavouring  to  persuade,  or  proposing 
to  any  person  to  murder  any  other  person, 
the  prosecution  must  show  that  there  was 
some  actual  communication  between  the 
accused  and  the  person  solicited,  &c.,  though 
it  is  not  necessary  to  show  that  the  mind  of 
the  person  solicited  was  affected  thereby. 
Eex  v.  Krause,  (1902)  G6  J.  P.  121;  18  T.  L.  E. 

[238-Lord   Alverstone,    L.C.J.— C.   C.    C. 

100.  Inciting  to  Murder— Encouraging 
Persons  to  Murder  the  Sovereigns  and 
Rulers  of  Europe— Indictment— Sufficiency- 
Aiding  and  Abetting— Puhlication  of  Docu- 
ment Calculated  to  Disturb  the  Government 
of  some  Foreign  Country— Libel.']— k.  was 
indicted  for  publishing  a  libel,  in  the  form 
of  a  pamphlet,  attempting  to  justify  the 
crimes  of  assassination  and  murder,  and  to 
incite  persons  to  commit  those  crimes  upon 
the  sovereigns  and  rulers  of  Europe.  There 
were  also  counts  under  sect.  4  of  the  Offences 
Against  the  Person  Act,  1861,  charging  him 
with  encouraging  and  endeavouring  to 
persuade  persons  unknown  to  murder  the 
sovereigns  and  rulers  of  Europe.  B.  was 
charged  with  aiding  and  abetting  A.  to 
commit  these  misdemeanours. 

Held- that  the  words  "sovereigns  of 
Europe  "  specified  a  sufficiently  definite  class, 
and  that  the  counts  were  good. 

The  jury  were  directed  that  if  they  found 
A.  guilty,  then  B.,  who  had  sold  copies  of 
the  pamphlet,  was  guilty  of  aiding  and 
abetting  if  he  knew  what  was  in  the  pam- 
phlet, or  deliberately  shut  his  eyes  to  what 
was  in  it. 

Semble—a  document  published  in  this 
country,  which  is  calculated  to  disturb  the 
government  of  some  foreign  country,  is  not 
a  seditious  libel,  nor  punishable  as  a  libel 
at  all. 

Eex  v.  AntonelIjI  AffP  Another,  (1906)  70  J.  P. 
[;4— Phillimore,  J. 


101.  Loaded  Firearms— Attempt  to  Dis- 
charge—Evidence—Offences Against  the  Per- 
son Act,  1861  (24  &  25  Vict.  c.  100),  ss.  14,  18.] 
—During  an  interview  between  the  prose- 
cutor and  the  prisoner  the  latter  put  his 
hand  into  his  overcoat  pocket  and  com- 
menced to  pull  out  a  loaded  revolver.  Before 
the  prisoner  quite  got  the  revolver  out  of 
his  pocket,  the  prosecutor  jumped  up  from 
his  chair  and  sprang  on  to  the  prisoner, 
who  had  then  got  the  revolver  clear  from 
his  pocket  and  had  half  risen  from  his  chair. 
The  prosecutor  held  the  prisoner's  arm 
before  he  could  raise  it  up.  There  was  a 
struggle  for  some  minutes,  and  the  prisoner 
nearly  got  his  arm  free.    Whilst  they  were 

I  struggling  the  prisoner  said  several  times, 
i  "  You've  got  to  die."  The  prisoner  was  con- 
victed on  an  indictment  charging  him  with 
feloniously  attempting  to  discharge  a  cer- 
tain revolver  loaded  with  gunpowder  and 
leaden  bullets  at  the  prosecutor  with  intent 
to  do  him  some  grievous  bodily  harm. 

Held— that  there  Avas  evidence  of  such 
attempt,  and  that  the  conviction  must  be 
affirmed. 

Eex     v.     Linnekeb,     [1906]    2    K.    B.    99;    75 

[L.  J.  K.  B.  385;  70  J.  P.  293;  54  W.  E.  494; 

I     94  L.  T.  856;  22  T.  L.  E.  495;  21  Cox  C.  C, 

t  196— C.  C.  E. 

102.  Loaded  Firearms— Attempt  to  Dis- 
charge—Intent to  Kill— Evidence— Offences 
Against  the  Person  Act,  1861  (24  &  25  Vict, 
c.  100),  s.  14.]— A  prisoner  pointed  a  loaded 

'  revolver  at  another  person  and  pulled  the 
trigger.  In  consequence  of  the  revolver 
being  a  central  fire  revolver,  loaded  with 
rim-fire  cartridges,  it  could  not,  as  the 
prisoner  knew,  and  did  not,  in  fact,  go  ofiE. 
Held— that  he  could  not  be  convicted 
under  sect.  14  of  the  Offences  Against  the 
Person  Act,  1861,  of  attempting  to  discharge 
the  revolver  with  intent  to  kill. 
Eex  v.  Jones,  (1902)  18  T.  L.  E.  156— 

{  [Kennedy,  J.,  Stafford  Assizes. 

I      103.   Personation  at  Election— Election    of 
County   Councillor— Local   Government   (Ire- 
land) Act,  1898   (61  &  62  Vict.   c.  37).]— The 
prisoner  was  indicted  before  Palles,  C.B.,  at 
I  the  Commission  of  Oyer  and  Terminer  for 
I  Dublin  City,  held  on  the  3rd  February,  1900, 
I  for   that   he   did   unlawfully   personate   and 
I  falsely    assume    to    vote    in     the    name    of 
another  person  at  an  election  for  a  county 
councillor  for  the  borough  of  Dublin  on  the 
15th   January,   1900,    the    count    concluding 
"  against  the  statute  and  against  the  peace." 
In   a  second   count  he  was   indicted   for   an 
attempt  to  commit  the  said  offence. 

Held— that  the  first  was  a  good  count  by 
statute,  and,  semble,  would  have  been  good 
at  common  law. 
Eeg.  v.  Clarke,  [1900]  2  I.  E.  304-Q.  B.  Div. 

104.  Rescue  of  Distress  for  Rent— Breach 
of  Criminal  Law.]— The  defendants  were  in- 
dicted  for   rescuing  and   taking   away   with 
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Specific  OSences— Continued. 
force  and  arms  certain  goods  that  had  been 
distrained  for  rent  due  by  one  of  them,  the 
said  goods  then  being  in  the  custody  of  the 
bailiff,  and  the  rent  still  unpaid. 

Held— that     this     was     a     breach    of    the 
criminal  law. 

1,'ex  v.  Nicholson  and  King,   (1901)  G5  J.  P. 
[298 — McConnell,  K.C.,  London  Qr.  Sess. 


105.      Riot —  What      Constitutes  —  Persons 
j         Riotously  and  Tumultuously  Assembled  To- 
\         gether—Riot    (Damages)    Act.   188G    (49   &   50 
;         Vict.  c.  38),  s.  2.] — There  are  five  necessary 
I         elements  of  a  riot :    (1)  number  of  persons, 
'         three  at  least;  (2)  common  purpose;  (3)  exe- 
cution or  inception  of  the  common  purpose; 
(4)  an  intent  to  help  one  another,  by  force 
if   necessary,    against   any   person   who   may 
oppose  them  in  the  execution  of  their  com- 
mon    purpose;     (5)     force    or    violence    not 
merely   used   in   demolishing,   but   displayed 
in  such  a  manner  as  to  alarm  at  least  one 
person  of  reasonable  firmness  and  courage. 
Therefore,    these    five    elements     must     be 
proved    in    order     to     obtain     compensation 
under    sect.    2   of    the    Eiot    (Damages)    Act, 
188G,    for   the   destruction   of   a   building   by 
persons  riotously  and  tumultuously  assembled 
together. 

Field    and    Others  v.  Eeceiver    for    Metro- 

[poLiTAN  Police  District,  (1907)  2  K.  B.853; 

7G  L.  J.  K.  B.  1015;  71  J.  P.  494;  23  T.  L.  E. 

736;  5  L.  G.  E.  1121-Div.  Ct. 


106.  Shooting—Self  Defence— H ushand  and 
Wife  Living  Separate— Husband  Breaking 
into  Wife's  House  at  Night— Wife  Shooting 
for  Purpose  of  Frightening  Supposed  Burg- 
lar.}— A  man  who  was  living  apart  from  his 
wife  obtained  entrance,  in  the  night  time, 
into  her  house  by  opening  an  area  window. 
The  wife  heard  that  someone  was  in  the 
house,  came  downstairs  with  a  pistol,  and 
fired  a  shot,  which  wounded  her  husband. 
She  said  she  did  not  know  it  was  her  hus- 
band till  after  she  had  fired,  but  thought 
that  there  were  burglars  in  the  house. 

The  jury  were  directed  that  if  the  prisoner 
had  reasonable  grounds  for  believing  that 
the  person  was  in  her  house  for  a  felonious 
l)urpose,  and  only  fired  for  the  purpose  of 
frightening  such  person,  not  knowing  it  was 
her  husband,  she  ought  to  be  acquitted. 
Eex  v.  Dennis,   (1905)  C9  J.  P.  256— 

[The  Eecorder,  C.  C.  Ct. 


107.  Unlairful  Angling— Seizure  of  Tackle 
-Exemption  from  further  Penalty— Rleun- 
ing  of  Word  "  Angling  "—Larceny  Act,  18G1 
(24  &  25  Vict.  c.  9G),  s.  25.]— Fishing  by 
means  of  night-lines,  consisting  of  two  pegs 
driven  into  the  ground  with  lines  and  hooks 
and  a  stone  weight  attached,  does  not  con-  j 
stituto  "angling"  within  the  meaning  of  | 
the  proviso  in  sect.  25  of  the  Larceny  Act,  i 
U.U.— VOL   1.  ' 


1861,  so  as  to  exempt  the  person  unlawfully 
fishing  with  the  same  from  any  penalty 
other  than  their  seizure. 

Barnard  v.  Egberts,   (1907)  71  J.  P.  277;  96 
[L.  T,  648;  23  T.  L.  R.  439— Div.  Ct. 

And  see  Fisheries,  1,  21. 

For    offences   as   to  ^Game,  &c.,  sec  title 
Game  and  Spoet 


(h)  Abortion. 

108.  Attempt  to  Procure— Thing  not  Noxi- 
ous—Inciting a  Woman  to  Attempt  to  Pro- 
cure—Offences against  the  Person  Act,  1801 
(24  &  25  Vict.  c.  100),  s.  58.]— A  person  who 
incites  a  woman  to  administer  to  herself  a 
thing  that,  to  his  knowledge,  is  not  in  fact 
iioxious  or  capable  of  procuring  abortion, 
but  which  he  knows  she  will  take  in  the 
belief  that  it  is  capable  of  procuring  abor- 
tion, is  not  guilty  of  inciting  her  to  attempt 
to  commit  the  crime  within  the  meaning  of 
the  statute.  But  the  woman  who  takes  the 
thing,  in  the  belief  that  it  is  capable  of  pro- 
curing abortion,  though  in  fact  it  is  not 
capable  of  so  doing,  is  guilty  of  the  attempt 
to  commit  the  crime. 

Semhle,  if  the  person  who  incites  the 
woman  to  take  the  thing  believes  the  thing 
to  be  noxious  or  capable  of  procuring  abor- 
tion, he  is  guilty  of  inciting  her  to  attempt 
to  commit  the  crime,  although,  owing  to 
facts  being  otherwise  than  he  believed,  the 
commission  of  the  crime  in  the  manner  pro- 
posed was  impossible. 

Eeg.  v.  Brown  and  Oihers,    (1899)  63  J.  P. 
[790-Darling,  J. 


109.  Evidence— Previous  Offences— Admis- 
sibility—Using  Instruments  with  Intent  to 
Procure  Miscarriage— Use  by  Prisoner  of 
Similar  Instruments  on  Other  Women.l— 
The  prisoner  was  indicted  under  sect.  58  of 
the  Offences  Against  the  Person  Act,  1861, 
fur  feloniously  using  instruments  upon  a 
certain  woman  with  intent  to  procure  her 
miscarriage. 

At  the  trial  evidence,  on  behalf  of  the 
prosecution,  of  another  woman  was  ad- 
mitted to  prove  that,  about  nine  months 
before  the  commission  of  the  ofience  alleged 
in  the  indictment,  the  prisoner  had  used 
similar  instruments  upon  her  after  she  had 
told  hira  that  she  was  pregnant,  and  that 
he  had  then  told  her  that  he  would  "put 
her  all  right,"  and  that  he  had  "put  dozens 
of  girls  riglit." 

Held  (by  Kennedy,  Darling,  Jelf,  Bray, 
and  A.  T.  Lawrence,  JJ.;  Alverstone,  L.C.J., 
and  Ridley,  J.,  dissenting)— that  the  evi- 
dence was  admissible. 

Rex  v.  Bond,  [1906]  2  K.  B.  389;  75  L.  J.  K.  B. 

[693;  70  J.  P.  424;  54  W.  R.  586;  95  L.  T. 

296;  22  T.  L.  R.  633-C.  C.  E. 
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Specific  OSenceB—Couthiiicd. 
(c)  Assault. 

110.  Information— Party  Aggrieved— Not 
a  Free  Agent— Proceedings  by  Another  on 
his  Behalf— Offences  Against  the  Person  Act, 
1861  (24  &  25  Vict.  c.  100),  s.  42.]— An  infor- 
mation under  sect.  42  of  the  Offences 
Against  the  Person  Act,  18G1,  for  unlawfully 
assaulting  a  person  Avho  is  so  feeble,  old, 
and  infirm  as  to  be  incapable  of  instituting 
proceedings,  and  who  is  not  a  free  agent 
but  completely  under  the  control  of  the 
person  committing  the  assault,  and  is  there- 
fore unable  to  authorise  proceedings  to  be 
taken,  may  be  laid  by  another  person  on 
his  or  her  behalf. 

Nicholson  v.  Booth  ((1888)  57  L.  J.  M.  C. 
43;  52  J.  P.  GG2;  58  L.  T.  187;  16  Cox,  C.  C. 
373— Div.  Ct.)  distinguished. 
Pickering    v.    Willoughby,    [1907]    2    K.    B. 

[296;  76  L.  J.  K.  B.  709;  71  J.  P.  311;  97 
L.  T.  244;  23  T.  L.  E.  466-Div.  Ct. 


111.  Conviction— Conviction  for  Common 
Assault—"  Upon  Complaint  by  or  on  Behalf 
of  the  Party  Aggrieved"— Necessity  for 
Alleging  this  in  Conviction  —  Offences 
Against  the  Person  Act,  1861  (24  &  25  Vict, 
c.  100,  s.  42).]— iS'embJe,  in  a  conviction  for 
a  common  assault  under  sect.  42  of  the 
Offences  Against  the  Person  Act,  1861,  it  is 
not  necessary  to  set  out  that  the  conviction 
was  upon  complaint  by,  or  on  behalf,  of  the 
party  aggrieved. 

Graven  v.  Feolich,  (1905)  69  J.  P.  40— Q.  Sess. 


(d)  Bigamy. 

112.  Absence  for  Seven  Years— Absence  in- 
cludes Wilful  Desertion— No  Knowledge  of 
Consort  being  Alive— Means  of  Knowledge  is 
not  Knowledge— Offences  Against  the  Person 
Act,  1861  (24  &  25  Vict.  c.  100),  s.  57.]— By 
sect.  57  of  the  Offences  Against  the  Person 
Act,  1861,  a  person  shall  not  be  guilty  of 
bigamy  whose  wife  or  husband  "  shall  have 
been  continually  absent  from  such  person 
for  seven  years  then  last  past,  and  shall  not 
have  been  known  by  such  person  to  have 
been  living  within  that  time." 

Held— (1)  that  a  man  who  has  married 
again  is  entitled  to  the  protection  of  the 
section,  although  he  wilfully  deserted  his 
wife; 

(2)  that  the  Crown  must  prove  actual 
knowledge,  and  not  merely  means  of  know- 
ledge, on  the  part  of  the  prisoner  that  his 
first  wife  was  living  during  the  seven  years. 

Reg.  v.  Curgerwen  ((1865)  L.  E.  1  C.  C.  1) 
followed. 

Etx    V.    Faulkes,    (1903)    19   T.    L.    E.    250— 
[Kennedy,  J. 

113.  Evidence  of  Former  Marriage.'^— In 
an  indictment  for  bigamy  the  evidence 
tendered  of  the  former  marriage  was  a  cer- 


tificate of  the  priest  in  charge  of  a  Eoman 
Catholic  church,  by  whom  it  was  alleged 
the  parties  had  been  married,  identity  of 
the  prisoner  as  one  of  the  persons  men- 
tioned in  the  certificate,  and  a  statement 
of  the  prisoner  when  the  Avarrant  of  arrest 
was  read  over  to  him  :  "  That's  all  right ; 
but  I  did  not  know  that  my  former  wife 
was  alive." 

Held— that   the    evidence    was   insufiBcient 
to  prove  the  former  marriage. 
Eex  v.  Lindsay,  (1902)  66  J.  P.  505;  18  T.  L.  R. 
[761— Walton,  J.,  Oxford  Assizes. 

114.  Second  Marriage  Contracted  Abroad — 
Necessity  for  Averment  in  Indictment  that 
Defendant  is  a  British  Subject — Offences 
Against  the  Person  Act,  1861  (24  &  25  Vict, 
c.  100),  s.  57 — Proviso.] — In  an  indictment 
for  bigamy  in  which  the  second  marriage 
is  alleged  to  have  been  contracted  abroad, 
it  is  not  necessary  to  allege  in  the  indict- 
ment that  the  defendant  was  a  subject  of 
His  Majesty. 

Eex  v.  Audley,  [1907]  1  K.  B.  383;  76  L.  J. 

[K.  B.  270;  71  J.  P.  101;  96  L.  T.  160;  23 

T.  L.  E.  211— C.  C.  E. 

115.  Second  Marriage  Taking  Place  Abroad 
— "  Or  Elsewhere  "^Offences  Against  the 
Person  Act,  1861  (24  &  25  Vict.  c.  100),  s.  57.] 
— By  sect.  57  of  the  Offences  Against  the 
Person  Act,  1861,  it  is  enacted  that  "  who- 
soever being  married  shall  marry  any  other 
person  during  the  life  of  the  former  hus- 
band or  wife,  whether  the  second  marriage 
shall  have  taken  place  in  England  or  Ire- 
land or  elsewhere,  shall  be  guilty  of  felony." 

Held— that  the  words  "  or  elsewhere  "  ap- 
plied to  places  beyond  the  King's  dominions. 
The  Trial  of  Earl  Ecssell,  [1901]  A.  C.  440; 

[70  L.  J.  K.  B.  998;  85  L.  T.  253;  17  T.  L.  E. 
685— H.  L.  (E.). 

116.  Validity  of  First  Marriage— Belief  by 
Prisoner  that  First  Marriage  Invalid— Onus 
of  Pro9/.]— Where  a  prisoner,  charged  with 
bigamy,  alleges  that  his  first  marriage  was 
invalid  on  the  ground  that  when  he  married 
his  first  wife  she  had  a  husband  living,  it  is 
for  the  prisoner,  after  the  prosecution  have 
proved  his  two  marriages,  to  prove  that  the 
first  husband  Avas  alive  at  the  time  of  the 
prisoner's  first  marriage. 

Where  he  alleges  that  at  the  time  of  his 
second  marriage  he  bond  fide  believed  that 
his  first  marriage  was  invalid,  on  the  ground 
that  the  woman  he  then  married  had  a 
husband  alive  at  the  time,  he  must  prove 
that  he  had  such  belief,  and  also  that  he 
made  very  careful  and  serious  inquiries 
which  justified  such  belief. 
Eex  v.  Thomson,  (1906)  70  J.  P.  6— Common 
[Serjeant,   C.  C.  Ct. 

(e)  Breach  of  the  Peace. 

117.  Binding  over  "to  be  of  Good  Be- 
haviour "—Disturbance    of    Peace    Natural 
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Specific  Offences — Continued. 
Consequence  of  Acts  of  a  Person — Insulting 
Roman  Catholics  at  Public  Meetings.^— 
Every  one  must  be  takeu  to  intend  the 
natural  ccnsequences  of  his  own  acts,  and 
if  a  disturbance  of  the  peace  is  the  natural 
consequence  of  the  acts  of  a  person  he  is 
liable,  and  justices  are  right  in  binding  him 
over  to  keep  the  peace.  The  appellant 
called  himself  a  "  Crusader  "  who  was  going 
to  preach  a  Protestant  crusade.  He  sup- 
plied himself  with  a  crucifix,  which  he 
waved  about,  and  round  his  neck  hung 
beads.  He  used  expressions  most  insulting 
to  the  faith  of  ihe  Roman  Catholic  popula- 
tion of  Liverpool,  amongst  whom  he  went. 
Disturbances  and  riots  were  caused  by  his 
conduct.  Large  crowds  assembled  in  the 
etreets,  and  a  serious  riot  was  only  pre- 
vented by  the  interference  of  the  police. 
The  appellant  stated,  with  respect  to  a  meet- 
ing he  intended  to  hold,  that  he  had  re- 
ceived a  letter  informing  him  that  the 
Catholics  were  going  to  bring  sticks,  and  he 
told  his  suppoiters  that  the  police  had  re- 
fused to  give  him  protection,  and  he  should 
look  to  them  for  protection.  The  stipen- 
diary magistrate  of  Liverpool  bound  over 
the  appellant  "  to  be  of  good  behaviour." 

Held— that  the  police  and  the  magistrates 

were  right  in  thinking  that  the  appellant's 

language  and  conduct  went  very  far  indeed 

towards  inciting  people  to  commit,  or  was  at 

any  rate  language  and  behaviour  likely  to 

occasion,  a  breach  of  the  peace. 

Wise  v.  Dcn'ning,  [1902]  1  K.  B.  167;  71  L.  J. 

[K.  B.  165;  66  J.  P.  212;  50  W.  E.  317;  85 

L.  T.  721;  18  T.  L.  E.  85;  20  Cox,  C.  C.  121 

— Div.   Ct. 


(f)  Concealment  of  Birth. 

118.  Secret  Disposition  of  the  Dead  Body  of 
Child  —  Offences  Against  the  Person  Act, 
1861  (24  &  25  Vict.  c.  100),  s.  60.]— In  a  prose- 
cution for  concealment  of  birth  the  prose- 
cution must  prove  not  only  the  concealment 
of  the  fact  of  the  birth,  but  also  that  that 
concealment  was  carried  out  by  the  secret 
disposition  of  the  dead  body  of  the  child. 

So  where  a  woman  was  delivered  of  a  child 
and  put  its  body  upon  her  bed,  and  covered 
it  over  with  a  petticoat,  where  it  was  subsc- 
(|uently  found  by  a  policeman,  who  had 
l)een  fetchtd  by  a  woi'iian  who  had  been  in 
the  room  where  the  bed  was,  but  had  not 
seen  the  child,  the  jury  were  directed  to 
acquit  the  defendant. 
Eex  v.  Eosenberg,  (1906)  70  J.  P.  264— Jelf,  J. 


(g)  Ccnjpiracy. 

119.  Conspiracy  to  Abduct  Child— Immu- 
nity of  one  Conspiratot — Offences  Against  the 
Person  Act,  1861  (21  &  25  Vict.  c.  100),  s.  56.] 
— Tlie  defendant  was  convicted  of  conspiring 
witli  one  ('.,  contrary  to  the  provisions  of 
sect.  56  of  the  Offences  Against  the  Person 


Act,  1861,  by  force  to  lead  and  take  away  a 
child  under  the  age  of  fourteen  years,  with 
intent  to  deprive  L.,  the  guardian  of  such 
child,  of  the  possession  of  the  said  child. 

C.  was  the  mother  of  the  said  child  and 
had  obtained  a  divorce  from  her  husband. 
L.  had  been  appointed  by  the  Court  guardian 
of  the  child. 

There  was  no  evidence  that  at  the  time  of 
the  conspiracy  C.  was  claiming  any  legal 
right  to  the  possession  of  the  child,  beyond 
the  fact  that  she  had  taken  out  a  summons 
that  the  child  should  be  examined  by  a 
pliysician  on  her  behalf. 

Held— without  expressing  any  opinion  as 
to  the  effect  of  the  proviso  to  sect.  56  upon 
C,  that  no  immunity  of  one  of  the  parties 
to  a  conspiracy  to  do  an  unlawful  act  would 
prevent  the  other  party  from  being  con- 
victed of  such  conspiracy. 
Eex  v.  Dcgdid,  (1906)  75  L.  J.  K.  B.  471;  70 

[J.   P.  294;  94  L.  T.  887;  22  T.  L.  E.  506; 
21  Cox,  C.  C.  200-C.  C.  E. 

120.  Conspiracy  to  Indemnify  Bail—An  Un- 
lawful Act— Not  a  Criminal  Offence  unless 
with  Intention  to  Pervert  Justiee.l — The  de- 
fendants were  indicted  for  that  they  "  con- 
triving and  intending  to  obstruct  and  per- 
vert the  due  course  of  law  and  justice  at 
and  upon  the  trial  of  E.  M.  .  .  ."  unlaw- 
fully did  conspire,  &c.,  together  to  indemnify 
certain  persons  against  their  liability  on 
their  recognisances  as  bail  for  the  appear- 
ance of  an  accused  person  at  his  trial. 

Held— that  this  count  charged  a  conspiracy 
to  do  an  unlawful  act. 

Held  further— that  though  it  is  an  unlaw- 
ful act  to  indemnify  bail,  it  is  not  a  criminal 
offence  to  do  so  unless  an  intention  to  per- 
vert justice  is  also  proved. 

Reg.  V.  Broome  ((1851)  18  L.  T.  (O.  S.)  19) 
followed. 

Eex  v.  Stockwell  and  Others,  (1902)  66  J.  P. 
[376— The  Recorder,  C.  C.  Ct. 

121.  Conspiracy  to  Obtain  Passport— Mis- 
demeanour—Act  Prejudicial  to  the  Public 
Interest.]— A  conspiracy  to  obtain  a  passport 
from  the  Foreign  Office  by  the  false  repre- 
sentation that  it  is  required  for  the  use  of 
a  certain  person.  -Hith  the  intent  that  it 
should  be  used  by  another  person,  is  an 
indictable  misdemeanour,  as  tending  to  pro- 
duce a  public  mischief. 

In  such  a  case  it  is  for  the  Court  and 
not  for  the  jury  to  say  whether  such  an  act 
may  tend  to  the  public  mischief,  and  it  is 
not  an  issue  of  fact  upon  which  evidence  can 
be  given. 

Rex    v.    Brailsford    and    AIcCulloch,    [1905] 

[2  K.  B.  730;  09  J.  P.  370;  93  L.  T.  401;  21 

T.  L.  K.  727;  75  L.  J.  K.  B.  64;  54  W.  E. 

283;  21  Cox,  C.  C.  16-Div.  Ct. 

122.  Conspiracy  to  Pervert  due  Course  of 
Justice  — Contempt  of  Court  —  Conspiracy— 

26— J 
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Article  in  Newspaper— Antecedents  of  Pr-is- 
oncrs  Awaiting  Trial.']  —  It  is  a  criminal 
offence  to  publish  writings  wliicli  are  cal- 
culated or  tend  to  influence  the  minds  of 
the  magistrate  or  jurors  against  a  person 
who  is  to  be  brought  before  them  for  trial. 

An  act  which  tends  to  pervert  the  course 
of  justice  is  a  contempt  of  court,  but  it  is 
none  the  less  an  indictable  offence. 

A  conspiracy  to  publish  an  article  in  a 
newspaper  may  be  inferred  if  the  article 
could  not  have  appeared  in  the  newspaper 
without  the  concurrence  of  the  persons 
charged  with  conspiracy. 

Held— on  a  special  case  stated  for  the  con- 
sideration of  the  Court  for  Crown  Cases  Ee- 
served,  that  the  publication  of  information 
concerning  the  antecedents  of  two  prisoners 
who  were  awaiting  trial  was  of  such  a  char- 
acter as  to  interfere  with  and  obstruct  the 
ordinary  course  of  justice,  and  that  inas- 
much as  the  articles  could  not  have  appeared 
without  the  co-operation  of  the  editor  and 
the  reporter,  there  was  evidence  of  con- 
spiracy by  thera. 
Eex  v.  Tibbits  and  Windust,  (1901)  50  W.  R. 

[125;  85  L.  T.  521;  18  T.  L.  R.  49;  [1901]  1 

K.   B.   77;  71   L.   J.   K.   B.   4;  GG  J.   P.   4- 
C.  C.  E. 

123.  Conspiracy  and  Protection  of  Property 
—"  Besetting  "Seamen  —  Shipping  Federa- 
tion—Deposit Ship— Licence  from  Board  of 
Trade— Conspiracy  and  Protection  of  Pro- 
perty Act,  1875  (38  &  39  Vict.  c.  86),  s.  7— 
Merchant  Shipping  Act,  1894  (57  &  58  Vict.  c. 
CO),  s.  111.]— The  "Siren"  was  occupied  by 
the  Shipping  Federation  as  a  deposit  ship 
for  men  intending  to  serve  as  seamen  on 
board  ships  belonging  to  members  of  the 
federation,  which  is  an  association  of  ship- 
owners. Thirty-seven  persons  were  on  board 
the  "Siren"  and  had  entered  into  engage- 
ments to  remain  on  board  of  her  until  en- 
gaged to  ship  as  seamen  on  board  vessels  be- 
longing to  members  of  the  federation,  re-  | 
ceiving  in  the  meantime  daily  wages  and  ] 
rations  from  the  federation,  the  engagements 
between  the  thirty-seven  persons  and  the 
federation  through  its  officials,  being  bond 
fide  the  servants  and  in  the  constant  employ- 
ment of  the  federation.  Neither  those  offi- 
cials had  at  any  material  time  a  licence  from 
the  Board  of  Trade  under  sect.  Ill  of  the  Mer- 
chant Shipping  Act,  1894,  for  the  purpose  of 
engaging  or  supplying  seamen  to  be  entered 
on  board  any  ship  in  the  United  Kingdom, 
nor  were  the  federation  or  its  servants  the 
owner,  master,  or  mate  of  any  ship,  or  bond 
fide  the  servant  and  in  the  constant  employ- 
ment of  the  owner,  or  a  superintendent 
within  that  section.  The  thirty-seven  per- 
sons while  so  on  board  the  "  Siren  "  did  not 
work  or  serve  as  seamen  or  otherwise.  The 
respondents  beset  the  "Siren"  and  the  ap- 
proach thereto  with  a  view  to  compel  the 
thirty-seven  men  to  abstain  from  being  on 
the  "  Siren," 


Held— that  the  thirty-seven  men  engaged 
by  the  federation  had  been  beset  by  the  re- 
spondents within  the  meaning  of  sect.  7  of 
the  Conspiracy  and  Protection  of  Property 
Act,  1875,  with  a  view  to  compel  them  to 
abstain  from  doing  acts  which  they  had  a 
legal  right  to  do.  They  had  a  legal  right  to 
be  upon  the  ship,  to  stay  there,  and  to  re- 
ceive their  wages  if  they '  could  get  the 
money,  and  that  there  might  have  been  a 
breach  of  the  Merchant  Shipping  Act,  1894, 
s.  Ill,  but  that  would  not  prevent  the  men 
from  having  a  legal  right  to  be  on  the  ship. 
Farmer  v.  Wilson  and  Others,  (1900)  09  L.  J. 

[Q.  B.  496;  64  J.  P.  48G;  82  L.  T.  566;  16 
T.  L.  E.  309-Div.  Ct. 

124.  Conspiracy  and  Protection  of  Pro- 
perty—Seafaring Man  Out  of  Employment- 
Intimidation— Construction  of  Statute— Con- 
%inraci)  and  Protection  of  Property  Act,  1875 
(38  &  39  Vict.  c.  86),  s.  7— Merchant  Shipping 
Act,  1854  (17  &  18  Vict.  c.  lOi)— Merchant 
Shipping  Act,  1894  (57  &  58  Vict.  c.  GO).]- 
Seafaring  men  are  not  as  a  class  excepted 
from  the  provisions  of  the  Conspiracy  and 
Protection  of  Property  Act,  1875.  In  con- 
struing sect.  16  of  that  Act  the  word  "  sea- 
men "  therein  is  to  be  taken  to  mean  per- 
sons employed  under  and  subject  to  the  lia- 
bilities imposed  by  the  Merchant  Shipping 
Acts. 

Eeg.  v.  Lyncu  and  Jones,  [1898]  1  Q.  B.  Gl;  8 

[Asp.   M.   L.   C.  3G3;  18  Cox   C.   C.  G77;  67 

L.  J.  Q.  B.  59;  77  L.  T.  568;  14  T.  L.  E.  78; 

46  W.  R.  205-C.  C.  R. 

125.  Indictment— Joinder  of  Counts.']— U 
several  people  are  engaged  in  any  unlawful 
combination  ar^d  conspiracy,  they  can  be 
charged  in  one  indictment  with  a  count  for 
the  conspiracy,  and  in  other  counts  with 
separate  acts  which  are  connected  with  the 
general  conspiracy  as  separate  misdemean- 
ours against  all  or  against  any  of  them. 
Further  than  that  it  is  not  right  to  go.  And 
it  is  a  misuse  of  the  process  of  the  Court 
to  charge  in  the  same  indictment  one,  two, 
or  more  people  with  one  crime,  and  other 
people  with  another  crime,  even  when  one 
of  the  parties  to  the  first  crime  is  also 
charged  with  being  a  party  to  the  second 
crime.  Accordingly,  in  such  a  case,  the 
Court  will  put  the  prosecution  to  their  elec- 
tion on  which  count  they  will  proceed,  and 
will  either  sever  the  indictment  or  quash 
one  of  the  counts. 

Eex  v.  Warren  and  Others,  (1907)  71  J.  P.  566 
[ — Common  Serjeant,  C.  C.  Ct. 

126.  Indictment  Against  Three— Plea  of 
Guilty  by  One— Acquittal  of  the  Other  Two 
—Judgment  Ought  Not  to  be  Passed  Against 
the  One— Power  of  Court  to  Allow  With- 
drawal of  Plea  of  Guilty  before  Judgment- 
Crown  Cases  Act,  1848  (11  &  12  Vict.  c.  78).] 
—The  appellant  and  two  other  persons  were 
indicted  together  upon  an  indictment  which 
contained  five  counts  charging  the  obtaining 
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of  money  by  false  pretences,  and  also  a  sixth 
count  alleging  a  conspiracy  between  the 
three  defendants  to  defraud  the  prosecu- 
tors. The  sixth  count  did  not  allege  that 
there  were  any  other  or  unknown  parties 
to  the  conspiracy.  All  three  defendants 
were  included  in  one  arraignment.  All 
pleaded  not  guilty  to  the  five  counts;  the 
appellant  pleaded  guilty  to  the  sixth  count, 
the  other  defendants  pleading  not  guilty  to 
that  count  as  well  as  to  the  five.  Thereupon 
a  verdict  of  not  guilty  was  returned  in 
favour  of  the  appellant  on  the  first  five 
counts,  and  the  trial  of  the  other  defend- 
ants proceeded ;  and  the  appellant  was  called 
as  a  witness  against  them.  The  jury 
acquitted  the  other  defendants  upon  all  six 
counts.  It  was  inferred  that  the  appellant  I 
was  given  in  charge  to  the  jury  upon  the 
five  counts  in  order  that,  no  evidence  being 
offered  against  him  upon  those  counts,  the  ] 
jury  might  find  a  verdict  in  his  favour  upon  j 
them. 

Held— that  the  trial  ought  to  have  been 
regarded  as  in  substance  joint;  and  that  the 
plea  of  guilty  ought  not  to  have  been  fol- 
lowed by  judgment;  that  the  unfettered  | 
power  which  the  statute  11  &  12  Vict.  c.  78 
(2)  confers  upon  the  Court  for  the  Con- 
sideration of  Crown  Cases  Keserved  to  make 
such  order  as  justice  may  require  might  in 
this  case  be  exercised  in  favour  of  the  appel- 
lant; and  that  the  question  arising  upon  the 
plea  of  guilty  was  a  question  arising  "on 
the  trial"  within  sect.  78  (2). 

Rcq.  V.  Brown  ((1889)  24  Q.  B.  D.  357;  59 
L.  J.  M.  C.  47;  54  J.  P.  408;  38  W.  R.  95; 
Gl  L.  T.  594;  16  Cox  C.  C.  715— C.  C.  R.) 
followed. 

Req.  V.  Clark  ((18GG)  L.  R.  1  C.  C.  54;  12 
Jur.(N.s.)  94G;  3G  L.  J.  M.  C.  IG;  15  W.  R. 
48;  15  L.  T.  (n.s.)  190)  disapproved. 

Held   also— that   the   Court   had   power   to 
allow  the  appellant  to  withdraw  his  plea  of 
guilty  at  any  time  before,  though  not  after, 
judgment. 
Rex    v.    Plummer,    [1902]    2    K.    B.    339;    71 

[L.  J.  K.  B.  805;  GG  .1.  P.  G47;  8G  L.  T.  830; 

18  T.  L.  R.  G59;  51  \V.  R.  137;  20  Cox  C.  C. 
213-C.  C.  R. 

127.  Prisoners  Indicted  Together—Some 
Found  duiltij.  Some  Acquitted— Ucpug- 
naiicij.]— Two  railway  guards,  a  porter,  and 
cattle-dealers  were  indicted  for  conspiracy 
to  defraud  a  railway  company.  The  two 
guards  abstracted  used  but  unexpired  re- 
turn half-tickets  from  a  locked  box  in  the 
guards'  van;  the  porter  sold  these  tickets 
to  the  cattle-dealers  at  prices  greatly  below 
the  ordinary  fares. 

HELD-that  all  were  rightly  included  in 
one  indictment  for  conspiracy,  and  that  a 
finding  that  some  but  not  all  conspired  is 
good,  and  not  repugnant. 
Reo,  v.  Quinn  and  Otuers,  (1899)  19  Cox  C.  C. 
(;78-rit?-Gibb9n,  L.J. 


(h)  Cruelty  to  Children. 
See  also  Manslaughter. 

128.  Attendance  of  Child  in  Court— When 
Necessary— Prevention  of  Cruelty  to  Chil- 
dren Act,  1894  (57  &  58  Vict.  c.  41),  s.  16.]- 
Sect.  16  of  the  Prevention  of  Cruelty  to 
Children  Act,  1894,  does  not  mean  that  in 
all  prosecutions  for  cruelty  to  a  child,  such 
child  must  necessarily  be  present  in  Court, 
except  in  the  particular  circumstances  pro- 
vided for  by  the  section. 

It  only  applies  Avhere  the  child  is  capable 
of  giving  evidence,  and  where  its  attendance 
is  desired  for  that  purpose. 
Rex  r.  Hale,  [1905]  1  K.  B.  126;  74  L.  J.  K.  B. 

[G5;   C9  J.   P.   83;   53  W.   R.   400;  91   L.   T. 

839;  21  T.  L.  R.  70;  3  L.  G.  R.  40;  20  Cox 
C.  C.  739-C.  C.  R. 

129.  Evidence— Children  under  Sixteen— 
Certificate  of  Birth— Proof  of  Age— Custody 
or  Charge  of  C/ii[d.]— Whether  a  person 
has  the  custody,  charge,  or  care  of  a  child  is 
a  question  of  fact;  the  age  of  a  person  may 
be  proved  by  any  lawful  evidence;  the  pro- 
duction of  a  certificate  of  registration  of 
birth  is  not,  therefore,  essential  in  cases 
where  the  age  of  a  person  is  to  be  proved. 

Semhle,    the    neglect    made   penal   by   the 
Prevention  of  Cruelty  to  Children  Act,  1894 
(57  &  58  Vict.  c.  41)  s.  1  is  wilful  neglect. 
Reg.  v.  Cox,  [1898]  1  Q.  B.  179;  18  Cox,  C.  C. 

[672;  67  L.  J.  Q.  B.  293;  77  L.  T.  534;  14 
T.  L.  R.  132-C.  C.  R. 

130.  Evidence  of  Neglect  Antecedent  to 
Dates  Specified  in  Indictment— Prevention 
of  Cruelty  to  Children  Act,  1894  (57  &  58  Vict, 
c.  41),  s.  18  (4).]— The  defendants  were  in- 
dicted for  neglecting  their  children  between 
the  9th  of  November,  1900,  and  the  9th  of 
April,  1901.  Evidence  was  tendered  on  be- 
half of  the  proseciition  of  neglect  before  the 
above-mentioned  dates,  but  was  not  ad- 
mitted. 

Rex  v.  Miller  and  Another,   (1901)  65  J.  P. 
[313-Phillimore,  J.,  C.  C.  Ct. 

131.  Guardianship— Prevention  of  Cruelty 
to  Children  Act,  1894  (57  &  58  Vict.  c.  41),  s. 
C)—Prcv'.'ntion  of  Cruelty  to  Children  Act, 
1904  (4  Edw.  7,  c.  15)— Revocation  of  Order- 
Costs.]— When  a  criminal  court  revokes  an 
order  as  to  the  custody  of  children  made 
under  the  Prevention  of  Cruelty  to  Children 
Act  it  has  no  power  as  to  costs. 

Me  O'Halloran,  (190G)  70  J.  P.  8-Qr.  Sess. 

132.  "  Parent  "  — Father  of  Illegitimate 
'Child— Person  Prcsiimcd  to  have  the  Custody 
of  the  Child— Preic7ition  of  Cruelty  to  Chil- 
dren Act,  1894  (57  &  58  Vict.  r.  41).  ss.  1,  23.] 
— The  respond(Mit,  who  was  the  father  of  an 
illegitimate  child,  was  charged  by  the  ap- 
pellant, under  sect.  1  of  tiie  I'rovention  of 
Cruelty  to  Children  Act.  1894,  with  wilfully 
neglecting  and  abandoning  it.      The  mother 
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of  the  child  had  died  more  than  a  year  be- 
fore the  trial  without  having  taken  bastardy 
proceedings  against  him,  nor  had  he  the 
actual  custody,  charge,  or  care  of  the  child. 
Held — that  the  respondent  was  not  the 
legal  "  parent "  of  the  illegitimate  child 
within  the  provisions  of  sect.  23,  sub-sect. 
1,  of  the  Act,  and  that  he  was  not  therefore 
responsible  or  liable  under  sect.  23,  sub-sect. 
3,  of  the  Act,  as  being  presumed  to  have  the 
custody  of  the  child  for  the  child's  main- 
tenance. 

Butler  v.  Gregory,   (1902)  18  T.  L.  E.  370— 
[Div.  Ct. 

133.  Procedure— Retrospective  Operation  of 
Amending  Statute — Criminal  Law  Amend- 
ment Act,  1885  (48  &  49  Vict.  c.  69),  s.  5— Prc- 
vention  of  Cruelty  to  Children  Act,  1904  (4 
Edw.  7,  c.  15),  s.  27.]— By  the  Criminal  Law 
Amendment  Act,  1885,  s.  5,  it  is  provided 
that  no  prosecution  shall  be  commenced  for 
an  offence  under  sub-sect.  (1)  of  that  sec- 
tion more  than  three  months  after  the  com- 
mission of  the  offence. 

By  sect.  27  of  the  Prevention  of  Cruelty  to 
Children  Act,  1904,  which  came  into  opera- 
tion on  October  1st,  1904,  it  is  enacted  that 
the  limit  of  time  mentioned  in  the  above 
proviso  shall  be  six  months  after  the  com- 
mission of  the  offence. 

The  defendants  each  committed  an  offence 
within  the  sub-section  on  a  day  less  than 
three  months  before  October  1st,  1904.  In 
each  case  the  prosecution  was  commenced 
after  October  1st,  1904,  and  more  than  three 
months  but  less  than  six  months  after  the 
commission  of  the  offence. 

Held— that    the    amendment    of    the    time 
limit  was  retrospective,  and  that  the  defen- 
dants were  properly  convicted. 
Eex  v.  Chandra  Dharma;  E.  v.  Hutchinson; 

[E.  V.  Slater;  E.  v.  Court,  [1905]  2  K.  B. 

335;  74  L.   J.    K.   B.   450;  G9   J.   P.   198;   53 

AV.  E.  431;  92  L.  T.  700;  21  T.  L.  E.  353— 
C.C.E. 

134.  "  Wilfully  "  —  "  Neglect  "  —  Meaning 
of— Prevention  of  Cruelty  to  Children  Act, 
1894,  s.  1  (1).]—"  Wilfully "  means  that  the 
act  is  done  deliberately  and  intentionally, 
not  by  accident  or  inadvertence,  but  so  that 
the  mind  of  the  person  who  does  the  act 
goes  with  it.  "  Neglect "  is  the  want  of 
reasonable  care-that  is,  the  omission  of 
such  steps  as  a  reasonable  parent  would 
take,  such  as  are  usually  taken  in  the  ordi- 
nary experience  of  mankind.  The  standard 
of  neglect  varies  as  time  goes  on,  and  many 
things  may  be  legitimately  looked  upon  as 
evidence  of  neglect  in  one  generation  which 
would  not  have  been  thought  so  in  a  pre- 
ceding generation;  regard  must  be  had  to 
the  habits  and  thoughts  of  the  time. 

Eeg.    v.    Senior,     [1899]    1    Q.    B.    283;    68 

[L.  J.  Q.  B.  175:  63  J.  P.  8;  47  W.  E.  367; 

79  L.  T.  562;  15  T.  L.  E.  102;  19  Cox,  C.  C. 

219-C,  C.  E. 


(1)  Disorderly  Houses. 

135.  Brothel  — Block  of  Flats  — Criminal 
Law  Amendment  Act,  1885  (48  &  49  Vict, 
c.  69).  s.  13  (3).]— The  appellant  was  em- 
ployed by  the  owner  as  the  porter  in  charge 
of  a  block  of  eighteen  flats,  among  the 
tenants  of  which  were  twelve  women  who 
were  in  the  habit  of  bringing  men  to  them 
for  the  purpose  of  prostitution.  The  appel- 
lant knew  the  purpose  for  which  the  women 
used  the  premises,  and  was  convicted  under 
sect.  13  (3)  of  the  Criminal  Law  Amendment 
Act,  1885,  of  being  wilfully  a  party  to  the 
continued  use  of  the  premises  or  part 
thereof  as  a  brothel. 

Held — that,  as  it  was  open  to  the  magis- 
trate upon  the  evidence  to  find  that  it  was 
not  a  case  of  each  single  flat  being  used  for 
prostitution  by  one  woman  who  was  the 
tenant  of  it,  but  of  the  building  as  a  whole 
being  used  as  a  brothel,  the  conviction  was 
right. 

Singleton  v.  Ellison  ([1895]  1  Q.  B.  607; 
64  L.  J.  M.  C.  123;  59  J.  P.  119;  72  L.  T. 
236;  43  W.  E.  426;  18  Cox,  C.  C.  79-Div.  Ct.) 
considered. 

DuROSE   V.   Wilson,    (1907)   71   J.   P.   263;   96 
[L.  T.  645— Div.  Ct. 

136.  Keeping  a  Brothel  after  a  Previous 
Conviction  —  Procedure  —  Criminal  Law 
Amendment  Act,  1885  (48  &  49  Vict.  c.  69), 
s.  13.]— Where  a  defendant  is  indicted  under 
sect.  13  of  the  Criminal  Law  Amendment 
Act,  1885,  for  keeping  a  brothel  after  a  pre- 
vious conviction  for  a  similar  offence,  proof 
of  such  previous  conviction  should  not  be 
given  until  the  jury  have  found  the  defen- 
dant guilty  of  the  subsequent  offence. 

Rex  r.  Huberti-,   (1906;  70  J.  P.  6— Common 
[Serjeant,  C.  C.  Ct. 

(j)  Embezzlement. 

137.  By  Trustee— Evidence— Statement  of 
Affairs  made  by  Trustee  ni  Bankruptcy— 
Admissibility— "  In  any  Compulsory  Exami- 
nation"—Larceny  Act,  1861  (24  &  25  Vict, 
c.  96),  ss.  80,  S5— Bankruptcy  Act,  1890  (53 
&  54  Vict.  c.  71),  s.  27,  sub-s.  2.]— A  prisoner 
was  charged  under  sect.  80  of  the  Larceny 
Act,  1860,  with  the  misappropriation  of  trust 
funds,  and  in  order  to  prove  that  charge 
the  statement  of  affairs  made  by  him  in 
the  course  of  his  bankruptcy  under  sect.  16 
of  the  Bankruptcy  Act,  1883,  was  tendered 
as  evidence  against  him  of  the  receipt  of 
moneys  by  him. 

Held— that  such  statement  of  affairs  was 
not  a  statement  made  by  him  "  in  any  com- 
pulsory examination  .  .  .  before  any  Court 
on  the  hearing  of  any  matter  in  bank- 
ruptcy "  within  the  meaning  of  sect.  27, 
sub-sect.  2,  of  the  Bankruptcy  Act,  1890,  and 
such  statement  was,  therefore,  admissible 
in  evidence  against  the  prisoner. 
Eex  r.  Pike,  [1902]  1  K.  B.  552;  71  L.  J.  K.  B. 

[287;  66  J.  P.  296;  50  W.  E.  672;  86  L.  T. 

205;   18   T.   L.   E.    285;   9   Manson,   121;   20 
Cox,  C.  C.  164-C.  C.  B. 
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138.  By  Trustee  —  Indictment  —  Larceny 
Act,  18G1  (24  &  25  Vict.  c.  96),  s.  80.]— In  an 
indictment  against  a  person  under  sect.  80 
of  the  Larceny  Act,  1801,  for  fraudulently- 
disposing  of  trust  property,  it  is  sufficient 
to  allege  that  such  person  was  a  trustee; 
it  is  not  necessary  to  allege  that  he  was  a 
trustee  on  some  express  trust  created  by 
some  instrument  in  writing. 

Eeg.  v.  Piper,  (1902)  C5  J.  P.  10-Eidley,  J., 
[C.  c.  ct. 

139.  Indictment  Charging  Embezzlement 
of  Money— Evidence  Consistent  with  Em- 
bezzlement of  either  Money  or  Goods.'} — 
Upon  an  indictment  for  embezzling  money 
belonging  to  his  employers  a  defendant  can- 
not he  convicted  of  embezzling  goods  belong- 
ing to  his  employers;  the  defendant  fs 
therefore  entitled  to  ask  any  question  tend- 
ing to  show  that  missiug  goods  have  never 
been  converted  into  money,  and  that  there- 
fore there  has  not  been  any  embezzlement 
of  money. 

If  in  such  a  case  there  is  no  evidence  that 
the  goods  have  been  converted  into  cash, 
the  Judge  ought  not  to  leave  the  question 
to  the  j  ury  whether  the  goods  have  been 
converted  into  cash,  for  them  to  arrive  at  a 
conclusion  by  mere  guess-work. 
Eex  v.  Clarke,  (1905)  69  J.  P.  150— Div.  Ct. 

140.  Receipt  of  Money  by  Servant  in  Paris 
for  Employer  in  London — Omission  by  Ser- 
vant to  Enter  such  Receipt  on  Slips  sent  to 
London  —  Book  kept  in  London  from  such 
Slips  —  Confession  in  London  of  Appropria- 
tion.} —  The  prisoner  was  employed  at  a 
branch  shop  in  Paris  by  a  firm  of  tailors, 
whose  head  office  was  in  London.  It  was 
part  of  his  duty  to  receive  money  in  Paris 
on  account  of  his  employers,  and  to  pay 
such  money  into  a  Paris  bank  to  the  credit 
of  his  employers.  His  duty  then  was  to  enter 
on  slips  an  account  of  every  sum  so  received, 
and  to  transmit  these  slips  by  post  to  Lon- 
don. From  these  slips  entries  were  made 
in  London,  as  the  prisoner  knew,  in  a  book 
wliich  was  kept  for  the  purpose  of  showing 
all  the  sums  received  and  paid  by  the  pris- 
oner in  Paris  for  his  employers. 

The  prisoner  received  money  in  Paris  for 
his  employers  and  appropriated  it  to  his  own 
use.  He  omitted  to  enter  the  receipt  of  this 
money  on  the  above-mentioned  slips,  and  did 
not  account  for  the  same  to  his  employers. 
He  subsequently  came  to  London  and  con- 
fessed to  the  misappropriation. 

Held— that  the  Court  had  no  jurisdiction 
to  try  the  prisoner  for  embezzlement. 
Rex   v.   Oliphant,    (1905)   69  J.   P.   175— 

[Commissioner,  C.  C.  Ct. 

An:l  .tec  Xo.  11:5,  in/ra. 

(k)  Falsification  of  Accounts. 
141.  Document    not    Belonging    to,    or    in 


Possession  of.  Employer— Falsification  of  Ac- 
counts Act,  1875  (38  &  39  Vict.  c.  24).]— An  in- 
dictment  under  the  Falsification  of  Accounts 
Act,  1875,  alleged  that  the  defendant,  a  ser- 
vant, did  make  and  concur  in  making  >i 
false  entry  in  a  certain  account,  but  there 
was  no  allegation  that  that  account  belonged 
to  or  was  in  the  possession  of  his  employer 
or  that  it  had  been  received  by  the  defen- 
dant for  or  on  behalf  of  his  employer.  The 
account  was  in  fact  the  servant's  own  pro- 
perty. 

Held— that  a  conviction  could  not  be  sus- 
tained. 
Decision  of  Q.  Sess.  (69  J.  P.  400)  reversed. 

Rex  v.  Palin,  [1906]  1  K.  B.  7;  75  L.  J.  K.  B. 

[15;  69  J.   P.   423;  54  W.   E.  396;  93  L.   T. 

673;  22  T.  L.  R.  41-C.  C.  R. 


142.  Intent  to  Defraud— A  Question  for  the 
Jury— Falsification  of  Accounts  Act,  1875  (38 
&  39  Vict.  c.  24).]— On  a  charge  under  the 
Falsification  of  Accounts  Act,  1875,  the  ques- 
tion of  intent  to  defraud  must  be  left  to  the 
jury.  So  where  the  tendency  of  a  summing- 
up  was  to  withdraw  from  the  jury  the  con- 
sideration of  the  circumstances  bearing  on 
the  question  of  intent  to  defraud,  the  con- 
viction was  quashed, 

Eex  v.  Drewett,  (1905)  69  J.  P.  37 ;  21  T.  L.  E. 
[164-C.  C.  E. 


143.  Jurisdiction— Offence,  where  commit- 
ted—Entries made  in  Book  in  London  by 
Employer  from  Slips  sent  by  Servant  in 
Paris  —  Omission  by  Servant  from  Slips  of 
Sums  Received  by  him  for  his  Employers — 
Liability  of  Servant  to  Conviction  for 
Omitting  and  Concurring  in  Omitting  from 
such  Book  —  Falsification  of  Accounts  Act, 
1875  (38  &  39  Vict.  c.  24).]-The  defendant  was 
employed  at  a  branch  shop  in  Paris  by  a 
firm  of  tailors  whose  head  office  was  in  Lon- 
don. It  was  part  of  his  duty  to  receive 
money  in  Paris  on  account  of  his  employers 
and  to  pay  such  money  into  a  Paris  bauK. 
His  duty  then  was  to  enter  on  slips  an  ac- 
count of  every  sum  so  received  and  to  trans- 
mit these  slips  by  post  to  London. 

From  these  slips  entries  were  made  in 
London,  by  one  of  the  defendant's  employers, 
in  a  book  which  was  kept  for  the  purpose 
of  sliowing  all  the  sums  received  and  paid 
by  the  defendant  in  Paris  for  his  employers. 
The  defendant  knew  this  book  was  so  kept 
and  that  items  omitted  from  the  slips  would 
be  omitted  from  the  book. 

The  defendant  received  three  sums  of 
money  in  Paris  on  behalf  of  his  employers, 
and,  in  pursuance  of  a  scheme  of  fraud,  ap- 
propriated these  sums  to  his  own  use,  and 
fraudulently  omitted  from  the  slips  sent  to 
j  London  the  receipt  of  these  sums,  intending 
j  that  they  should  ho  omitted  from  the  above- 
mentioned  book  kept  in  London,  and  thereby 
caused  tho  receipt  of  such  §ura§  to  bo  omitted 
from  such  book- 
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Held— that  the  defendant  was  rightly  con- 
victed of  omitting  and  concurring  in  omit- 
ting these  sums  from  such  book  so  kept  in 
London. 

Kex  v.  Oliphant,  [1905]  2  K.  B.  67;  74  L.  J.  K.  B. 

[591;      53    W.    E.    55G;      69    J.    P.    230;      21 

T.  L.  E.  416;  94  L.  T.  824;  21  Cox  C.  C.  192 

-C.  C.  E. 

And  see  No.  140,  supra. 

144.  Eate  Collector  —  Balance  in  Hand— 
"False  Entry" —  Falsification  of  Accounts 
Act,  1875  (38  &  39  Vict.  c.  24),  s.  1.]— The  de- 
fendant, a  rate  collector,  kept  for  the  over- 
seers a  set  of  books  which  showed  the  state 
of  accounts  as  between  the  overseers  and  the 
parish  authorities.  In  one  of  these  books, 
called  the  overseers'  receipt  and  payment 
book,  he  made  an  entry:— "25th  of  March, 
1898.  Balance  in  hand,  ^£131  10s.  5d."  That 
sum  was  the  correct  balance,  for  which  the 
overseers  were  responsible  to  the  parish, 
and  ought  to  have  been  in  the  possession  of 
the  defendant,  but  Avas  not.  He  was  unable 
to  produce  the  amount.  He  was  indicted 
for  the  falsification  of  the  overseers'  receipt 
and  payment  book  by  making  the  above 
entry. 

Held— that  the  above  entry  in  that  booL 
was  not  a  "  false  entry  "  within  the  meaning 
of  the  Falsification  of  Accounts  Act,  1875. 
Eeg.  v.  Williams,  (1899)  G3  J.  P.  103 ;  79  L.  T. 

[739;  15  T.  L.  E.  158;  19  Cox  C.  C.  239— 

C.  C.  E. 

(1)  Forgery. 

145.  Bank  Note—"  Body  Corporate  "— 
Forgery  Act,  1861  (24  &  25  Vict.  c.  98),  ss.  17, 
19.]— The  prisoner  was  indicted  under  sect. 
17  of  the  Forgery  Act  for  having  in  his 
possession  certain  plates  for  the  impressing 
of  a  bank  note  of  a  certain  body  incorporate 
—to  wit,  the  National  Bank  of  the  South 
African  Eepublic. 

Held— that    sect.    17    did    not    necessarily 
refer   only   to   a  body   corporate  established 
in  this  country,  and  that  the  prisoner  was 
liable  to  be  indicted  under  that  section. 
Eeg.  v.  Auffbet,  (1898)  62  J.  P.  521-C.  C.  Ct. 

146.  Punishment— Power  to  Impose  Hard 
Labour— "  Any  Cheat  or  Fraud  Punishable 
at  Common  Law"— Criminal  Procedure  Act, 
1851  (14  &  15  Vict.  c.  100).  s.  29.]— The 
prisoner  was  indicted  for  a  common  law 
forgery.  There  was  no  allegation  in  the  in- 
dictment that  the  prisoner  obtained  any 
money  or  other  property  by  means  of  the 
forgery  with  which  he  was  charged.  It  was 
sought  to  bring  the  case  within  sect.  29  of 
the  Criminal  Procedure  Act,  1851. 

Held— that  the  prisoner  could  not  have 
imposed  on  him  a  sentence  of  imprisonment 
with  hard  labour  upon  a  conviction  on  the 
indictment  as  if  he  had  been  convicted  of 
"  any  cheat  or  fraud  punishable  at  common 
law "  under  sect.  29  of  the  Criminal  Pro- 
cedure Act,  1851. 


Eex    v.    Hamilton,    [1901]    1    Q.   B.   740;    70 

[L.  J.   K.   B.   480;   65  J.   P.  265;  49  W.   E. 

575;  84  L.  T.  332;  17  T.  L.  E.  401;  19  Cox 

C.  C.  675-C.  C.  E. 

147.  " Record"— Official  Document  of  a 
Court  of  Competent  Jurisdiction— Register 
of  Ordinations— Forgery  Act,  1861  (24  &  25 
Vict.  c.  98),  s.  28.]— The  28th  section  of  the 
Forgery  Act,  1861,  deals  with  Courts  both 
of  record  and  not  of  record,  but  applies  to 
ofiicial  documents  of  a  Court- i.e.,  docu- 
ments which  are  records  of  a  Court  of  com- 
petent jurisdiction  (whether  of  record  or 
not),  and  to  be  intended  to  cover  records— 
not  necessarily  connected  with  litigation- 
kept  as  records  for  the  purpose  of  a  Court. 

The     register    of    ordinations    is   not   the 

record  of  a  Court,  but  only  of  the  bishop, 

and  does  not  come  within  the  28th  section. 

Kex  v.  Etheridge,   (1902)  19  Cox  C.  C.  676— 

[Kennedy,  J. 

148.  Transposing  and  Removing  Dies- 
Intention  to  Defraud  an  Ingredient  of 
Offence— Gold  and  Silver  Wares  Act,  1844  (7 
.fe  8  Vict.  c.  22),  s.  2.]— By  sect.  2  of  the  Gold 
and  Silver  Wares  Act,  1844,  "  Every  person 
who  shall  transpose  or  remove  .  .  .  any  mark 
of  any  die  or  other  instrument  provided  or 
used,   or   to   be   provided   or   used,   as  afore- 

'  said,    from    any    ware    of   gold    or    silver    to 
i  any  other  ware  of  gold  or  silver  or  to  any 
ware    of   base    metal,"    shall    be    guilty   of 
felony,  &c. 

Held— that  an  intention  to  defraud  is  not 
an  ingredient  of  the  offence. 
j  Eex  v.  Spittle  and  Another,  (1902)  18  T.  L.  E. 
r436 — Bigham,  J..  Birmingham  Assizes. 


(m)  Housebreaking  Implements,  Possession  of. 

149.  Found  by  Night— Larceny  Act,  1861 
(24  &  25  Vict.  c.  96),  s.  58.]— Two  prisoners 
were  watched  from  five  o'clock  in  the 
morning  until  seven  o'clock.  At  seven 
o'clock  they  were  seen  to  attempt  to 
break  and  enter  a  shop.  They  were 
followed,  without  being  lost  sight  of, 
and  were  given  into  custody.  Housebreak- 
ing implements  were  found  upon  B.,  and  he 
was  indicted  under  sect.  58  of  the  Larceny 
Act,  1861,  for  being  found  by  night— i.e., 
between  9  p.m.  and  6  a.m.— having  in  his 
possession,  without  lawful  excuse,  imple- 
ments of  housebreaking. 

Held— that  B.  was  liable  under  this 
section. 

Thomas  v.  Powell  ((1893)  57  J.  P.  329-Div. 
Ct.)  followed. 

Eex  v.  Stevenson  and  Another,  (1905)  69  J.  P. 
[84— Q.  Sess. 

150.  Linen  with  Sticky  Substance  on  it— 
Stone— Larceny  Act,  1861  (24  &  25  Vict.  c.  96). 
s.  58.] — A  stone  and  a  piece  of  linen  with 
treacle  on  it,  such  linen  being  used  by  house- 
breakers for  the  purpose  of  preventing  noi§0 


817 


CRIMINAL    LAW    AND    PKOCEDURE. 


818 


Specific  OSences— Continued.  i 

from  broken  glass,  may  each  of  them  be 
"  implements  of  housebreaking  "  within  the  ' 
meaning  of  sect.  58  of  the  Larceny  Act,  1861. 

Rex  v.  Peecival  and  Another,  (1905)  G9  J.  P. 
[320-Q.  Sess.  . 

(n)  Larceny. 

151.  "Animals  Kept  in  a  State  of  Confine- 
ment"— Ferrets — liesistancc  by  Thief  to] 
Lawful  Apprehension  —  Murder  —  Larceny 
Act,  1861  (21  &  25  Vict.  c.  9G),  ss.  21,  22.]- 
Ferrets  are  animals  "  kept  in  a  state  of  con- 
finement"  -vvithin  the  meaning  of  sects.  21, 
22  of  the  Larceny  Act,  1861.  Semble,  there- 
fore, persons  found  by  a  constable  in  pos- 
session of  a  ferret,  known  by  them  to  be 
stolen,  and  resisting  apprehension,  may  be 
convicted  of  murder  if  their  resistance 
causes  his  death. 

Eex  v.  Sherbiff  and  Others,  (1904)  20  Cox,  C.C. 
[33i— Darling,  J. 

152.  Debts  Collected  on  Commission- 
Failure  to  Account  or  Pay  over  Sums  Re- 
ceived—Larceny  Act,  1901  (1  Edw.  7,  c.  10).]— 
The  defendant  was  employed  by  the  prose- 
cutors to  collect  debts  due  to  them  from 
customers.  His  duty  was  to  collect  the 
money  and  pay  it  over  to  the  prosecutors, 
less  five  per  cent,  for  his  own  remuneration. 
He  collected  various  sums,  but  did  not  pay 
them  over  or  account  for  the  same  to  the 
prosecutors,  but  fraudulently  converted 
them  to  his  own  use. 

Held — that  the  defendant  was  properly 
convicted  under  the  Larceny  Act,  1901, 

R.  V.  Hotine  ((1904)  64  J.  P.  143,  No.  179, 
infra),  considered. 

Eex  v.  Lord,  (1905)  09  J.  P.  467— C.  C.  E. 

153.  Director  of  Company—"  Being  a 
Director"— Larceny  Act,  1861  (24  &  25  Vict. 
c.  96),  ss.  81,  83.]— To  convict  a  person  of 
offences  as  a  director  of  a  public  company 
within  sects.  81  and  83  of  the  Larceny  Act, 
1861,  it  is  not  enough  to  prove  that  such 
person  acted  as  a  director  of  the  company; 
it  must  be  proved  that  he  was  properly  ap- 
pointed  such   director. 

Eeg.    v.    Atkins,    (1900)    C4    J.    P.    361— The 
[Recorder,  C.  C.  Ct. 

154.  False  Pretences  —  Competitor  in 
Handicap  Foot-race-False  Statements  as 
to  Previous  Performances — Attempt  to 
obtain  Prize  —  Remoteness.^ — The  defen- 
dant was  convicted  of  attempting  to  obtain 
prizes  for  foot-races  by  false  pretences.  At 
the  trial  it  was  proved  that  entries  for 
two  races  at  an  athletic  meeting  were 
made  in  the  name  of  one  Sims,  and  that 
such  entries  contained  correct  statcmenls 
as  to  the  recent  performances  of  Sims 
as  a  runner,  including  a  statement  that 
he  had  never  won  a  race.  The  entries 
were  not  written  either  by  Sims  or  by  the 
4efeudant.    4t    the    meeting   the    defendant 


ran  in  the  races  in  the  name  of  Sims.  By 
reason  of  the  statements  in  the  entries  he 
obtained  long  starts,  and  won  both  races. 
He  was,  in  fact,  a  superior  runner  and  a 
previous  winner.  After  the  races  he  falsely 
sta:;ed,  in  reply  to  questions  put  to  him  by 
the  handicapper,  that  he  really  was  Sims, 
and  that  the  statements  in  the  entries  were 
true  statements  as  to  his  performances.  He 
did  not  apply  to  have  the  prizes  handed  over 
to  him. 

Held — that  there  was  evidence  for  the  jury 
of  an  attempt  to  obtain  the  prizes  by  false 
pretences,  and  that  the  attempt  was  not  too 
remote  from  the  pretence,  and  that  the 
defendant  was  properly  convicted. 

Reg.  V  Lamer   ((1880)  14  Cox,  C.  C.  497— 
The  Common  Serjeant)  disappro\ed. 
Eeg.    v.    Button.    [1900]    2    Q.    B.    597;    69 

[L.  J.  Q.  B.  901;  64  J.  P.  600;  48  W.  E.  703; 
83  L.  T.  288;  16  T.  L.  E.  625— C.  C.  E. 

155.  False  Pretences — Evidence — Contract 
for  Sale— Deposit — Balance  by  Worthless 
Cheque — Parting  with  Property  and  Posses- 
sion.^—The  prosecutor  agreed  to  sell  some 
iron  to  the  defendant  for  .£1  17s.  Ten 
shillings  was  paid  on  account,  and  the 
balance  was  agreed  to  be  paid  when  the  iron 
was  taken  away.  Next  day  the  defendant, 
accompanied  by  another  man,  brought  a 
pony  and  cart.  The  defendant  and  his 
assistant  proceededto  load  the  iron  on  to  the 
cart.  During  the  loading  the  defendant 
went  indoors,  and  after  some  conversation 
gave  the  prosecutor  a  cheque  for  the  balance, 
£1  7^^  The  prosecutor  and  defendant  then 
came  out  of  the  house,  and  found  that  the 
defendant's  assistant  had  completed  the 
loading,  and  that  the  cart  had  just  reached 
the  public  road.  The  defendant  then  left, 
taking  the  iron.  The  cheque  was  subse- 
quently dishonoured.  The  defendant  was 
indicted  for  obtaining  the  iron  by  false  pre- 
tences. 

Held— that  there  was  evidence  on  Avhich 
the  jury  could  find  (1)  that  the  parties  in- 
tended that  the  iron  should  remain  the 
prosecutor's  property  until  the  whole  of  the 
purchase-money  was  paid;  and  (2)  that  the 
prosecutor  had  not  parted  with  the  posses- 
sion or  control  of  the  iron  wlien  the  cheque 
was  given;  and  (3)  that  the  prosecutor  parted 
with  the  iron  in  the  belief  that  the  cheque 
was  good  and  genuine. 
Eex  v.  Cosnett,  (1901)  65  J.  P.  472;  49  W.  E. 

[633;  84  L.  T.  800;  17  T.  L.  E.  524— C.  C.  R. 

156.  False  Pretences— Evidence  of  Misre- 
presentation-Obtaining Goods  by  False 
Pretences— Obtaining  Credit  by  Fraud— 
24  &  25  Vict.  c.  96,  s.  88-32  &  33  Vict.  c.  62, 
s.  13.]- Misrepresentation,  either  by  word 
or  by  conduct,  is  a  necessary  element  in  the 
offence  of  obtaining  goods  by  false  pretences. 
Evidence,  therefore,  that  a  person  indicted 
under  24  &  25  Vict.  c.  96,  s.  88,  for  this 
offence,  obtained  goods  from  an  intending 
vendor,  being  without  tlie  means  of  paying 
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for  such  goods,  and  with  the  intention  of 
defrauding  the  owner,  but  without  making 
any  representation  either  as  to  his  ability 
to  pay  or  his  intentions,  is  not  sufficient  to 
support  a  conviction  for  obtaining  such 
goods  by  false  pretences.  Nor,  since  the 
owner  intended  to  part  with  the  propertj 
in  the  goods,  is  it  sufficient  to  support  a 
conviction  for  hirceny.  But  such  evidence 
is  sufficient  to  support  a  conviction  for  ob- 
taining credit  by  fraud  on  an  indictment 
under  the  Debtors  Act,  18G9  (32  &  33  Vict, 
c.  62),  s.  13.  A  vendor  who  delivers  goods 
on  the  terms  that  they  are  to  be  paid  for 
imn)ediately  after  they  have  been  received 
gives  credit  to  the  purchaser. 
Eeg.  v.  Jones  (William),  [1898]  1  Q.  B.  119; 
[67  L.  J.  Q.  B.  41;  77  L.  T.  503;  14  T.  L.  R. 
79;  46  W.  R.  191;  19  Cox,  C.  C.  87— 
C.  C.  E. 

157.  False  Pretences— Evidence  of  Similar 
Offences— Evidence  of  Subsequent  Attempt 
to  Obtain  Chattels  —  Admissibility.']— The  \ 
defendant  was  indicted  for  obtaining  cer-  } 
tain  furniture  by  false  pretences  from  a 
furniture  dealer  in  Brighton  between  Octo- 
ber 14th  and  17th.  1 

Evidence  was  given  that  the  defendant  a 
few  days  afterwards  obtained  other  goods 
from  another  Brighton  tradesman  by  means 
of  false  pretences  the  same  as,  or  similar  to, 
those  charged  in  the  indictment. 

Held— that  the  evidence  was  admissible 
as  it  appeared  that  it  really  related  to  one 
transaction  and  was  all  part  of  the  same 
system  of  fraud. 

Eex  v.  Smith,  (1905)  69  J.  P.  51;  92  L.  T.  208; 
[20  Cox,  C.  C.  804-C.  C.  E. 

158.  False  Pretences— Evidence  of  Similar 
Acts— Obtaining  Credit  under  False  Pre- 
tences and  by  rneans  of  Other  Fraud— Evi- 
dence of  Credit  Obtained  from  Other  Per- 
sons Previously  —  Admissibility.]— The  de- 
fendant was  charged  that  he,  in  incurring 
a  debt  and  liability  to  a,  person  who  let 
apartments,  unlawfully  did  obtain  credit 
for  the  amount  of  the  debt  and  liability 
under  false  pretences  and  by  means  of 
fraud  other  than  false  pretences.  Evidence 
was  admitted  of  other  cases  in  which  the 
defendant  had  shortly  before  obtained 
apartments  at  other  houses  and  had  left 
owing  money. 

Held— that  the  evidence  was  admissible  as 
tending  to  establish  a  system  and  negativing 
accident  or  mistake. 
Eex  v.  Wyatt,  [1904]  1  K.  B.  188 ;  73  L.  J.  K.  B. 

[15;  68  J.  P.  31;  52  W.  E.  285;  20  T.  L.  E. 
68;  20  Cox,  C.  C.  462-C.  C.  E. 

159.  False  Pretences— Evidence  of  Similar 
Offences— Part  of  Scheme  of  Fraud.]— De- 
fendant  had  obtained  eggs  from  one  B.  by 
false  pretences  that  he  was  honestly  carry- 
ing on  the  business  of  a  farmer  or  dairy- 


man, and  had  advertised  for  a  considerable 
time  in  various  newspapers  his  wants  for 
eggs.  E.  and  C.  were  called,  as  well  as  B., 
for  the  prosecution,  to  prove  that  they  also 
had  acted  on  the  same  advertisement,  and 
had  supplied  eggs  to  the  defendant  in  sepa- 
rate transactions  of  a  similar  nature  to  that 
between  the  defendant  and  B.  and  had  been 
defrauded. 

Held— that  the  evidence  was  admissible 
on  the  ground  that  it  showed  part  of  a 
scheme  to  defraud  persons  by  the  pretence 
of  carrying  on  an  honest  and  hond  fide 
business. 
Reg.     v.    Ehodes,     [1899]    1    Q.    B.    77;    68 

[L.   J.   Q.   B.   83;   62  J.   P.   774;   47   W.   E. 

121;  79  L.  T.  300;  15  T.  L.  E.  37;  19  Cox, 
C.  C.  182-C.  C.  E. 

160.  False  Pretences— Evidence— Person  to 
whom  False  Pretence  made.1 — The  defendant 
was  an  officer  of  the  court  of  the  Ancient 
Order  of  Foresters.  His  duties  were  to  visit 
applicants  for  sick  pay,  and,  if  satisfied 
that  they  were  entitled  to  receive  sick 
pay,  to  put  their  names  down  on  a 
list,  which  was  given  to  the  secretary. 
From  this  list  the  secretary  made  out 
orders  on  the  treasurer  authorizing  him  to 
pay  the  sum  named  therein.  The  defen- 
dant would  then  take  these  orders  to  the 
treasurer,  and  would  receive  the  amounts 
therein  specified.  Sometimes  the  defendan*; 
would  receive  the  money  from  the  treasurer 
at  once,  but  in  such  cases  the  secretary's 
order  would  be  obtained  subsequently  and 
handed  to  the  treasurer. 

A  member  named  Bennett  owed  the  de- 
fendant ^3.  Bennett  was  not  entitled  to 
any  sick  pay,  nor  did  he  make  any  applica- 
tion for  any  sick  pay,  but  the  defendant  ob- 
tained two  sums  of  £1  each  from  the  trea- 
surer as  sick  pay  for  Bennett,  and  applied 
such  sums  as  part  satisfaction  of  the  amount 
due  to  him  from  Bennett.  He  was  indicted 
for  obtaining  these  two  sums  by  means  of  a 
false  pretence  made  to  the  treasurer. 

Held— that  there  was  evidence,   on  which 

the  jury  might  convict,  of  a  false  pretense 

made  by  the  defendant  to  the  treasurer. 

Rex  v.  Taylor,  (1901)  65  J.  P.  457;  49  W.  R. 

[671;  17  T.  L.  R.  523-C.  C.  R. 

161.  False  Pretences— Evidence  — Two  hi- 
dictments— Acquitted  on  First— Evidence  of 
Prosecutor  on  First  Indictment  on  Trial  of 
Second  Indictment  —  .Admissibility  —  Bele- 
t^ancy.]- The  defendant  was  indicted  for  ob- 
taining money  on  the  5th  of  July  from  R. 
by  means  of  a  worthless  cheque.  He  was 
acquitted  upon  this  indictment. 

He  was  then  indicted  for  obtaining  money 
on  the  24th  and  26th  of  June,  and  on  the 
6th  of  July,  from  other  persons  by  means 
of  other  worthless  cheques  on  the  same  bank. 
Upon  this  indictment  R.  was  again  called  as 
a  witness,  and  repeated  the  evidence  he  had 
given  on  the  first-mentioned  indictment,  as 
to  the  false  pretences  made  to  him  on  the 
5th  of  July. 
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Hei>d— that  E.'s  tvidence  was  not  inad- 
missible by  reason  of  tlie  fact  that  the  de- 
fendant had  already  been  acquitted  on  the 
charge  founded  upon  that  evidence. 

Held  further  (diss.  Bruce  and  Ridley,  JJ.) 
—that  K.'s  evidence  was  relevant  on  the 
second  indictment. 

Reg.  v.  Ollis,  [1900]  2  Q.  B.  758;  69  L.  J.  Q.  B. 

[918;  64  J.  P.  518;  49  W.   R.   76;  83  L.   T. 

251;  16  T.  L.  E.  477-C.  C.  R. 


162.  False  Pretences— Evidence— Previous 
Acts— Obtaining  Credit  by  Means  of  Fraud 
other  than  False  Pretences  —  Debtors  Act, 
1869  (32  &  33  Vict.  c.  62),  s.  13-Evidenee  of 
Credit  obtained  from  other  Persons— Admis- 
sibility.']—The  defendant  was  charged  that 
he,  in  incurring  a  debt  and  liability  to  a 
person  who  let  apartments,  unlawfully  did 
obtain  credit  for  the  amount  of  the  debt 
and  liability  by  means  of  fraud  other  than 
false  pretences.  Evidence  was  admitted  of 
other  cases  in  which  the  defendant  had 
shortly  before  obtained  credit  from  persons 
letting  houses  or  apartments,  and  also  from 
a   tradesman  for  goods  supplied. 

Held— that  the  evidence  was  admissible  as 
tending  to  establish  a  system  and  to  nega- 
tive accident  or  mistake. 

R.  V.  Wyatt  ([1904]  1  K.  B.  188;  73  L.  J. 
K.  B.  15 ;  68  J.  P.  31 ;  52  W.  R.  285 ;  20  T.  L.  R. 
68;  20  Cox,  C.  C.  462-C.  C.  R.,  No.  158.  supra) 
followed. 

Rex  v.  Walford,  (1907)  71  J.  P.  215-C.  C.  R. 


163.  False  Pretences— Pahnistry— Evidence 
—Witchcraft  Act,  1736  (9  Geo.  2,  c.  5),  s.  4.]— 
The  defendants  were  indicted  under  the 
AVitchcraft  Act,  173G,  and  also  for  attempt- 
ing to  obtain  money  by  falsely  pretending 
that  they  had  power  and  ability  to  foretell 
future  events,  and  that  the  examination  of 
the  palms  of  the  hands  of  persons  enabled 
them  to  foretell  future  events  which  would 
thereafter  happen  to  such  persons. 

Held — that  evidence  that  one  of  the  defen- 
dants used  crystal  balls  and  professed  to  be 
able  by  gazing  into  the  balls  to  foresee  future 
events  was  admissible,  but  that  evidence  that 
palmistry  was  a  well-recognised  science  was 
not  admissible. 

Rex    v.    Stephenson,    (1901)    68    J.    P.    524— 

[Q.  Sess. 

164.  Fraudiileiit  J\fisappropriation  —  Agent 
— "Banker,  Merchant,  lirokcr.  Attorney,  or 
other  Agent"  — Larceny  Act,  18G1  (24 '&  25 
Vict.  c.  96),  s.  75.]  — The  words  "or  other 
agent"  in  sect.  75  of  the  Larceny  Act,  1861, 
do  not  apply  to  any  person  who  happens  lo 
act  on  behalf  of  another;  thoy  apply  only  to 
agents  of  the  class  indicated  in  the  preced- 
ing words  of  the  section,  "banker,  mer- 
chant, broker,  attorney." 


I  Reg.  v.  Portugal  ((1885)  16  Q.  B.  D.  487;  55 
L.  J.  Q.  B.  567;  50  J.  P.  501;  34  W.  R.  42- 
Div.   Ct.)  followed. 

Reg.  v.  Kane,  [1901]  1  Q.  B.  472;  70  L.  J.  Q.  B. 
[143;  65  J.  P.  2G;  84  L.  T.  240;  17  T.  L.  R. 
181;  19  Cox,  C.  C.  658-C.  C.  R. 
And  see  No.  166,  ivfra. 

\Qb.  Fraudulent  Misappropriation  — Evi- 
dence— Account  with  Bank  Fraudulently  Ob- 
tained—  Bank  Director  —  Overdraft.] — The 
person  convicted,  a  director  of  a  bank,  for  a 
period  of  some  years — from  1887  to  1893— was 
in  the  habit  of  drawing  partly  upon  his  own 
private  account  and  partly  on  an  account 
which  was  called  a  trust  account,  but  still 
in  his  name,  and  from  time  to  time  that 
account  was  operated  upon  in  the  ordinary 
and  natural  way  in  which  the  account  of  a 
customer  of  a  bank  is  treated.  Money  was 
paid  in  and  money  was  paid  out,  at  one  time 
a  very  large  overdraft — for  the  purpose  of 
the  purchase  of  shares — and  at  another  time 
that  overdraft  was  reduced  to  an  amount  of 
something  like  ^6300  or  ^6400  dowt  to  the 
period  of  two  or  three  years  after  the  trust 
account  had  first  begun.  The  Board  was  not 
1  consulted. 

]      Held— that    there    may    have    been    ampli 
I  evidence   that   the   account   was    improperly 
j  obtained,  and  in  one  sense  fraudulently  ob- 
tained; that  there  was  not  evidence  justify- 
ing   the    charge    against    the    defendant    of 
having  fraudulently  appropriated  to  his  own 
use  money  of  the  bank;  and  that  the  con- 
viction should  be  set  aside. 
Nelson  v.  Rex.  [1902]  A.  C.  250;  71  L.  J.  P.  C. 
[55;  86  L.  T.  164;  20  Cox,  C.  C.  150-P.  C. 

166.  Fraudulent  Misappropriation  —  Jjj- 
trusted  as  Agent  with  Banker's  Cheque— 
"Direction  in  Writing  to  Apply" — Receipt 
by  Defendant— Larceny  Act,  1861  (24  &  25 
Vict.  c.  96),  s.  75.]— The  prosecutrix  handed 
a  cheque  to  the  defendant  with  verbal  in- 
structions to  apply  the  proceeds  to  an  appli- 
cation for  shares  in  a  certain  railway,  and 
in  the  event  of  such  shares  not  being  obtain- 
able to  return  the  money  to  her.  The  de- 
fendant gave  the  prosecutrix  a  receipt,  made 
out  and  signed  by  him,  in  which  it  was 
stated  that  the  money  was  to  be  applied  to 
the  application  for  the  shaj-es  in  the  rail- 
way, or  to  be  returned  if  the  shares  were 
not  obtainable. 

Held— that  this  receipt  given  by  the  de- 
fendant was  a  "direction  in  writing"  within 
the  meaning  of  sect.  75  of  the  Larceny  Act, 
1861. 

Reg.   v.  Kane,   (1901)  05  J.  P.  9-Ridley,  J., 
[C.  C.  Ct. 
Jnd  .tee  No.  1G4,  .uqn-a. 


167.  Hu.'ibnnd  and  Wife-Wife  Stealing 
Husband's  Goods— M'hen  Lenvinij  or  Desert- 
ing, or  About  to  Ijcavr  or  Desert— Indirl- 
ment  —  Negativing  Proviso  —  Married 
Women's   Property  Act,   1882   (45  &  4G  Vi^t. 
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c.  75),  ss.  12,  16.]— It  is  not  necessary  for  the 
prosecution     to     negative     a     proviso,     even 
though  the  proviso  be  contained  in  the  same 
section   of   the   Act   of   Parliament   creating 
the    offence,    unless    the    proviso    is    in    the 
nature  of  an  exception  which  is  incorporated 
directly   or   by   reference   with  the   enacting 
clause,    so   that   the   enacting   clause   cannot  ; 
be  read  without  the  qualification  introduced  i 
by  the  exception. 

A  wife,  while  her  husband  had  been  in- 
duced by  J.  to  accompany  him  to  Cardiff, 
removed  certain  goods  from  her  husband's 
house  and  deserted  him,  and  subsequently 
joined  J.,  in  whose  possession  the  goods 
were  found.  She  and  J.  were  indicted  by 
her  husband  for  larceny.  The  indictment 
did  not  aver  that  she  was  the  wife  of  her 
husband  and  that  she  had  taken  the  goods 
Avhen  leaving  or  deserting,  or  about  to  leave 
or  desert,  her  husband. 

Held— that  sects.  12  and  16  of  the  Married 
Women's  Property  Act,  1882,  must  be  read 
together,  and  the  enacting  clause  in  sect.  12, 
when  read  in  connection  with  sect.  16,  made 
the  wife  liable  to  criminal  proceedings  by 
her  husband,  subject  to  the  proviso  con- 
tained in  the  latter  portion  of  sect.  12;  that 
the  conditions  imposed  by  that  proviso  did 
not  affect  the  quality  or  character  of  the 
offence,  but  they  merely  introduced  matter? 
which  jnight  be  pleaded  by  way  of  defence; 
and  were  not  matters  necessary  to  be  nega- 
tived in  the  indictment,  and  that  the  indict 
ment  was  good,  though  it  did  not  aver  thp 
matters  mentioned  above. 

Eex  v.  James.  [1902]  1  K.  B.  540;  71  L.  J.  K.  B. 

[211;  66  J.  P.  217;  50  W.  R.  286;  86  L.  T. 

202;  18  T.  L.  E.  28i;  20  Cox,  C.  C.  156— 

C.   C.   R 

168.  Indictment  —  Amending  —  Criminal 
Procedure  Act,  1851  (14  &  15  Vict.  c.  100).]- 
Quoere,  Avhether  an  indictment  for  com- 
pound larceny  can  be  amended  by  striking 
out  the  words  "  from  the  person,"  so  as  to 
enable  a  jury  to  convict  of  simple  larceny, 
there  being  jurisdiction  to  try  that  offence 
(but  not  the  former)  in  a  county  whither 
the  prisoner  took  the  property  previously 
stolen  in  another  county. 

Eex    v.    Fenley   and   Others,    (1903)    20   Cox, 
[C.  C.  252-Jelf,  J. 

169.  Indictment— No  Date  Alleged  in  In- 
dictment—Application to  Quash  Indictment 
—Several  Takings— Election.']— The  prisoner 
was  convicted  of  stealing  a  number  of 
articles,  the  property  of  his  master,  during 
a  period  extending  over  several  months.  The 
indictment  did  not  specify  any  date  when 
the  articles  were  alleged  to  have  been  stolen. 
Before  trial  objection  was  taken  that  the 
indictment  ought  to  be  quashed,  as  no  such 
date  was  specified. 

Held— that  it  was  not  necessary  to  state 
any  date  in  the  indictment,  though  on  the 


trial  a  date  for  the  taking  must  be  proved, 
and  the  prosecution  might  have  been  put  to 
their  election  to  say  upon  which  three  cases 
they  intended  to  proceed. 
Pex  v.  Nicholls,  (1904)  68  J.  P.  452-C.  C.  R. 

170.  Indictment — Ownership  af  Property — 
Breaking  and  Entering  Dwelling-house- 
Stealing  Property  Therein— Husband  and 
Wife — Amendment.'] — The  defendants  were 
indicted  for  breaking  and  entering  the 
dwelling-house  of  H.,  and  therein  stealing 
certain  goods  and  chattels  of  the  said  H., 
and  in  a  second  count  they  were  charged 
with  feloniously  receiving  the  said  goods  and 
chattels.  The  evidence  showed  that  the 
dwelling-house  belonged  to  H.,  but  that  the 
goods  and  chattels  stolen  were  the  separate 
property  of  the  wife  of  H.  There  was  no 
evidence  of  any  bailment  of  any  of  the  said 
goods  and  chattels.  After  some  of  the  de- 
fendants had  given  evidence,  but  before  the 
verdict  was  given,  application  was  made  by 
the  prosecution  to  amend  the  indictment  by 
substituting  the  wife  in  place  of  the  hus- 
band as  owner  of  the  said  goods  and  chat- 

I  tels.    This  application  was  refused,  and  the 

I  defendants   were   convicted. 

Held — that  the  indictment  was  bad, 
though  it  ought  to  have  been  amended,  and 
that  the  conviction  must  be  quashed. 

:  Rex    t;.    Murray,    [1906]    2    K.    B.    385;    75 

[L.   J.   K.   B.   593;   70  J.   P.  295;   95   L.   T. 

295;  22  T,  L.  K.  596-C.  C.  R. 

171.  Intent  to  Defraud — Making  or  Pub- 
lishing a  False  Statement  with  Intention 
it  should  be  Acted  upon — Presumption  of 
Law— Larceny  Act,  1861  (24  &  25  Vict.  c.  96), 
ss.  83,  84.] — If  a  director  or  manager  of  a 
public  company  makes  or  publishes  a  false 
statement  of  account,  knowing  that  it  is 
false,  with  the  intent  that  it  shall  be  acted 
upon  by  those  whom  it  reaches,  he  is  guilty 
of  publishing  such  statement  with  intent 
to  defraud. 

Reg.  v.  Birt,  (1899)  03  J.  P.  328— Ridley,  J. 

172.  Intention  to  Steal— Parting  with  Pro- 
perty in  Goods  ivithout  Payment — Complete 
Credit  —  Temporary  Possession  —  Goods 
Stolen  Outside  the  United  Kingdom  and 
Brought  to  London — Larceny  Act,  1896  (59  & 
60  Vict.  c.  50).] -The  prisoners,  whilst  living 
in  expensive  rooms  in  an  hotel  in  Paris, 
ordered  a  fur  jacket  to  be  made  for  one  of 
them  by  the  prosecutor.  Before  this  fur 
jacket  was  delivered  they  ordered  and  re- 
ceived at  their  hotel  various  other  fur 
articles.  They  were  not  asked  to  pay  for  any 
of  these  articles,  but  the  prosecutor  said  that 
he  regarded  it  as  a  cash  transaction,  and 
did  not  ask  for  payment  because  other  goods 
were  in  order,  and  the  transaction  would 
not  be  complete  till  the  delivery  of  the  fur 
jacket.  The  prisoners  brought  the  furs  to 
London,  where  they  were  arrested,  and 
indicted  under  the  Larceny  Act,  1896. 
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Held— (1)  that  there  was  evidence  of 
larceny  according  to  English  law ;  (2)  that 
the  Larceny  Act,  189G,  applied  to  a  case  such 
as  this,  when  the  property  was  alleged  to 
have  been  stolen  by  the  same  person  in 
whose  possession  it  was  afterwards  found  in  i 
England. 

Eex  v.  Graham  and  Another,  (1901)  65  J.  P.  ! 
[248— London  Qr.  Sess.,  McConnell,  K.C. 

173.  Larceny  hy  Baflee— Habeas  corpus— 
Extradition-Larceny  Act,  18G1  (24  &  25 
Vict.  c.  06),  s.  3.]— On  an  application  for  a 
writ  of  habeas,  corpus  the  evidence  showed 
that  a  loan  was  raised  on  a  bond  by  a 
person  authorised  so  to  raise  the  loan,  and 
that  there  was  a  fraudulent  appropriation 
by  him  of  the  money  so  raised. 

Held— that  (following  the  decision  of  Reg. 
V.  De  Banks  (50  L.  T.  427)  that  amounted  to 
evidence  of  larceny  by  a  bailee  under  sect.  3 
of  the  Larceny  Act,  1861,  and  the  rule  was 
accordingly  discharged. 
Reg.  v.  HoLLowAr  Pbison  (Governor  of).  Ex 

[parte   George,    (1897)   18   Cox,   C.   C.   631; 

66  L.  J.  Q.  B.  830;  77  L.  T.  247;  13  T.  L.  R. 
583— Div.  Ct. 

174.  Letter  Enclosing  Banker's  Cheque 
Delivered  to  Wrojig  Person  —  Animus 
furandi.]— A  letter  intended  to  be  delivered 
in  Brighton,  and  addressed  "  Mrs.  Fisher, 
29,  Gloucester  Street,"  was  delivered  at  29, 
Gloucester  Street,  Lambeth,  where  the 
prisoner  lodged.  The  prisoner,  who  was 
known  to  some  persons  in  the  name  of 
Fisher,  received  the  letter,  and  cashed  a 
cheque  that  it  contained. 

Held— that  the  prisoner  could  not  be  con- 
victed of  larceny  of  the  cheque. 
Reg.    v.    Fish,     (1900)    64    J.    P.    137— The 
[Common  Serjeant,  C.  C.  Ct. 

175.  Lost  Property— Larceny  from  Finder 
—Constructive  Possession  of  Finder.]— The 
finder  of  a  lost  purse  containing  money  and 
documents  retained  it,  not  feloniously,  but 
in  the  hope  of  obtaining  a  reward,  and 
showed  it  to  the  prisoner  in  order  to  obtain 
his  opinion  as  to  the  amount  of  reward  that 
would  probably  be  offered.  For  this  pur- 
pose he  handed  the  purse  and  its  contents 
to  the  prisoner  to  examine.  The  prisoner 
retained  the  purse  and  contents  against  the 
will  of  the  finder. 

Held— that  it  was  doubtful  whether  he 
could  be  convicted  of  larceny  on  a  count 
where  the  property  of  the  purse  was  laid  in 
the  owner,  but  that  he  could  be  convicted 
on  a  count  laying  the  property  in  the 
finder. 

Reg.    v.    Swinson,    (1900)    64   J.    P.    73— The 
[Common  Serjeant,  C.  C.  Ct. 

176.  Company— "  Manager  "  of  a  Public 
Coinpninj—Mniuigrr  de  facto  not  do  jure— 
Liability  to  Conviction  under  sect.  84  of  the 


Larceny  Act,  1861  (24  &  25  Vict.  c.  9G).]-A 
person  who  is  in  fact  the  manager  of  a 
public  company  is  liable  to  be  convicted,  as 
such  manager,  of  offences  under  sect.  84  of 
the  Larceny  Act,  18G1,  although  he  had 
never  been  appointed  manager,  and  the  arti- 
cles of  association  of  the  company  contained 
provisions  empowering  the  directors  to  ap- 
point a  manager. 
i?EX    V.    Lawson,    [1905]    1    K.    B.    541;    74 

[L.  J.  K.  B.  296;  69  J.  P.  122;  53  W.  R.  459; 

92  L.  T.  301;  21  T.  L.  E.  231;  20  Cox,  C.  C. 
812-C.  C.  R. 

177.  Master  and  Servant— Larceny  hy  Ser- 
vant of  Fish  caught  by  him  at  Sea— Reduc- 
tion into  Possession  of  M as ter.'\— The  pri- 
soner was  employed  by  the  prosecutors  as  the 
master  of  a  fishing-smack  engaged  in  making 
voyages  from  Grimsby  to  the  North  Sea  and 
back,  for  the  purpose  of  catching  fish  for 
the  prosecutors,  who  sold  the  fish  on  the  re- 
turn of  the  vessel  after  each  of  its  voyages. 
The  prisoner  had  the  full  charge  and  control 
of  the  vessel  during  the  voyages.  Whilst  re- 
turning to  Grimsby  with  a  cargo  of  fish 
which  had  been  caught  and  deposited  in  the 
usual  receptacle  provided  for  that  purpose 
in  the  hold  of  the  vessel,  the  prisoner  put 
into  Bridlington  harbour  for  the  purpose  of 
having  a  new  trawl-net  mounted.  Whilst  in 
that  harbour  a  boat  came  from  the  shore, 
and  by  the  prisoner's  orders  some  of  the  fish 
were  taken  out  of  the  hold,  put  into  the 
boat,  and  taken  ashore,  Avhere  it  was  subse- 
quently sold  by  the  prisoner,  who  appro- 
priated the  proceeds. 

Held—  that  the  fish  had  been  reduced  into 
the  possession  of  the  prosecutors  before  the 
prisoner  took  it  out  of  the  hold ;  and  that 
the  prisoner  was  properly  convicted  of 
larceny. 

Rex  v.  Mallison,  (1902)  66  J.  P.  503;  86  L.  T. 
[600;  20  Cox,  C.  C.  204-C.  C.  R. 

178.  Misappropriation— Beneficial  Owners— 
Co-owner-Larceny  Act,  18G8  (31  &  32  Vict.  c. 
116),  s.  1.]— Fifteen  registered  friendly  socie- 
ties appointed  an  amalgamated  committee, 
consisting  of  two  members  from  each  society, 
for  the  purposes  of  a  fete,  such  fete  being 
outside  the  purposes  for  which  the  friendly 
societies  were  constituted.  The  members  of 
the  committee  of  each  society  guaranteed  a 
sum  towards  the  expenses  of  the  fete.  It 
was  the  duty  of  the  amalgamated  committee 
to  make  all  arrangements  as  to  the  fete,  to 
receive  all  the  money  derived  from  the  sale 
of  tickets,  to  pay  for  all  the  expenses  of  the 
fete  out  of  such  moneys,  and  then  to  hand 
over  the  balance  in  equal  shares  to  each  of 
the  fifteen  societies.  This  balance  would 
then  be  paid  by  each  society  into  a  fund 
called  the  "  Incidental  Fund"  which  had  no 
legal  relation  to  the  society,  and  not  into  the 
fund  which  properly  belonged  to  the  society, 
and  was  regulated  by  its  registered  rules. 
The  prisoner  and  one  M.  were  elected  mem- 
bers   of    the    amalgamated    committee,    and 
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were  appointed  respectively  secretary  and 
treasurer.  After  the  fete  M.  had  about  .£200 
in  hand,  and,  as  neither  he  nor  the  prisoner 
had  a  banking  account,  they  asked  one  C.  to 
allow  this  money  to  be  paid  into  his  bank, 
and  this  was  done.  The  prisoner  afterwards, 
having  obtained  cheques  from  C,  alleging 
that  the  money  was  wanted  for  the  purposes 
of  the  committee,  drew  the  money  out  of  the 
bank,  paid  one  or  two  small  accounts,  and 
absconded  with  the  rest  of  the  money.  He 
was  indicted  for  that  he,  being  a  beneficial 
owner  with  M.  and  others  of  the  said  money, 
stole  the  said  money  belonging  to  such  bene- 
ficial owners,  and  in  a  second  count  with 
stealing  the  said  money  belonging  to  M.  and 
others. 

Held— that  the  prisoner  was  properly  con- 
victed on  the  first  count  but  not  on  the 
second. 

Eeg.  v.  Neat,  (1900)  64  J.  P.  39;  81  L.  T.  680; 
[16  T.  L.  K.  109-C.  C.  R. 

179.  Motley  Intrusted  as  Security  for 
Honesty  during  Employment — Larceny  Act, 
1901  (1  Edw.  7,  c.  10).]— The  prisoner  re- 
ceived sums  of  money  from  persons  who 
entered  liis  employment,  as  security  for  their 
honesty  during  their  employment.  He  pro- 
mised to  repay  the  money  to  the  depositors  on 
their  leaving  his  employment.  The  prisoner 
used  the  money  for  his  own  purposes,  and 
when  the  depositors  left  his  service  they 
were  unable  to  obtain  the  repayment  of  the 
sums  they  had  deposited. 

Held— that  the  prisoner  had  not  brought  : 
himself  within  the  provisions  of  the  Larceny 
Act,  1901. 

Rex  v.  Hotine,   (1901)  68  J.  P.  143— Common 
[Serjeant,  C.  C.  Ct. 

180.  Purchase  of  Goods  by  Weiyht— Frau- 
dulent Entry  by  Prosecutors'  Servant  of  Less 
tlinn  Correct  IVeight — Passing  of  Property- 
Specific  Goods.}  —  The  prisoner  had  for  a 
number  of  years  been  in  the  habit  of  pur- 
chasing ashes  from  the  prosecutors.  When- 
ever the  prosecutors  had  an  accumulation  of 
ashes,  they  sent  for  the  prisoner,  who  saw 
the  managing  director  and  arranged  verbally 
with  him  to  buy  as  much  as  he  required  of 
the  bulk  at  so  much  per  Lon.  No  specific 
quantities  would  be  mentioned,  the  under- 
standing being  that  the  quantities  purchased 
would  be  defined  by  the  weighing.  It  was 
the  duty  of  the  weigher  in  the  employment 
of  the  prosecutors  to  weigh  out  such  ashes  so 
sold  to  customers,  and  to  enter  the  weight  in 
a  book  in  order  that  the  customers  might  be 
charged  in  the  books  of  the  company  with  the 
proper  weight.  On  the  two  dates  charged 
in  the  indictment  the  weigher  weighed  out 
and  delivered  to  the  prisoner  a  certain 
weight  of  ashes,  but  in  each  case  he  entered  { 
in  his  book  a  weight  that  was  less  than  the 
true  weight  of  the  ashes.  The  prisoner  was 
a  party  to  the  fraud.  i 


Held— that  the  prisoner  was  properly  in- 
dicted for  the  larceny  of  the  balance  of  the 
ashes   between   the   false   weight   so   entered 
and  the  actual  weight  received. 
Rex    v.    Tideswell,    [1905]    2    K.    B.    273;    74 

[L.  J.  K.  B.  725;  69  J.  P.  318;  93  L.  T.  Ill; 

21  T.  L.  R.  531;  21  Cpx.  C.  C.  10-C.  C.  R. 

181.  Receiving  Property  for  or  on  Account 
of  Another  Person— Agreement  Between  Two 
Traders— Customers  Hand  Money  to  One  Not 
Knowing  of  Other— Failure  to  Account 
According  to  Agreement— Larceny  Act,  1901 
(1  Edw.  7,  c.  10),  s.  1  (1)  {b).:\-S.  was  indicted 
under  s.  1  (1)  (b)  of  the  Larceny  Act,  1901, 
for  receiving  money  for  or  on  account  of  the 
prosecutor,  and  fraudulently  converting  the 
same  to  his  own  use. 

It  appeared  from  the  evidence  for  the 
prosecution  that  S.,  having  traded  as  a  coal 
dealer  under  a  trade  name,  by  an  agree- 
ment with  the  prosecutor  gave  him  the  right 
to  trade  under  that  name.  S.  was  to  obtain 
orders  for  coal,  for  which  he  was  to  be 
paid  by  certain  royalties  or  commission,  pay- 
ing over  to  the  prosecutor  sums  received 
from  customers,  in  full,  twice  a  week.  The 
prosecutor  was  to  supply  the  coal  to  the 
customers.  Business  was  entered  into  under 
this  agreement,  and  S.  failed  to  hand  over 
and  account  for  certain  sums  received  from 
customers.  It  appeared  that  the  customers 
knew  the  prisoner  under  the  trade  name 
which  he  had  transferred  to  the  prosecutor, 
and  that  they  did  not  know  the  prosecutor, 
or  that  they  were  doing  business  with  him. 

Held— that  there  was  no  evidence  to  go  to 
the  jury  that  S.  had  received  the  moneys 
for  or  on  account  of  the  prosecutor  within 
the  meaning  of  the  sub-section. 
Rex  v.  South,  (1907)  71  J.  P.  191— Common 
[Serjeant,  C.  C.  Ct. 

182.  Receiving  Stolen  Property— Evidence 
-Other  Property  Found  in  Prisoners'  Posses- 
sion Stolen  Subsequently  to  the  Theft  of  Pro- 
perty Subject  of  Indictment-Prevention  of 
Crimes  Act,  1871  (34  &  35  Vict.  c.  112),  s.  19.] 
—The  prisoners  were  indicted  for  feloniously 
receiving  property  stolen  on  May  0th.  This 
property,  together  with  other  property 
alleged  to  have  been  stolen  on  July  4th,  in 
the  same  year,  was  found  at  the  prisoners' 
house  on  July  17th  by  the  police. 

Held— that  evidence  as  to  the  stealing  and 
finding  of  the  property  stolen  on  July  4th 
was  not  admissible. 

Rex    v.   Head   and   Another,    (1904)   67   J.    P. 
[459— Qr.  Sess. 

183.  Receiving  Stolen  Goods— Property 
Stolen  by  a  Wife  from  Her  Husband— Lar- 
ceny Act,  1861  (24  &  25  Vict.  c.  9G),  s.  91— 
Married  Women's  Property  Act,  1882  (45  & 
46  Vict.  c.  75),  ss.  12,  16.]— An  indictment 
under  sect.  91  of  the  Larceny  Act,  1861,  does 
not  lie  against  a  person  for  feloniously  re- 
ceiving goods  stolen  by  a  wife  from  her 
husband. 
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Per  Wright,  J.— but  in  future  cases  it 
seems  that  there  might  be  an  indictment  for 
receiving  at  common  law.  „    ,^    ^    ^nn 

Reg.  V.  Smith  ((1870)  L.  E.  1  C.  C.  E    2GG; 


1871  (34  &  35  Vict.  c.  112),  s.  19— Admissi- 
bility—Withdrawal  of  such  Evidence  from 
Jury.]— Where  a  person  is  indicted  for 
.stealing  and  receiving  certain  property,  evi- 
dence, under  the  Prevention  of  Crimes  Act, 
1871,  that  there  was  found  in  the  possession 


39  L.  J.   M.   C.   112;  34  J-   P-  ^84;  18   W     K.    ^^  ^;^^j^  ^^^.^^^  ^^y^^^,  property,  stolen  within 
932;  22  L.   T.    (n.s.)  554;  11  Lox   O.   C.  iJii        ^j^^     preceding    period    of    twelve    months. 


C.  C.  R.)  follow 

Eeg.    v.    Streeter,    [1900]    2    Q 


B.  GOl;  G9 
[L.  J.  Q.  B.  915;  64  J.  P.  537;  48  W.  E. 
702;  83  L.  T.  288;  16  T.  L.  K.  526-C.  C.  E. 

184.  Receiving  Stolen  Property-Beceiving 


ought  not  to  be  admitted  if  the  substantial 
charge  is  stealing  and  not  receiving. 

It  is  essential  to  prove  that  such  other 
property  was  in  fact  stolen ;  and  evidence  as 
to  it  properly  admitted  in  the  first  instance 
either  under  the  Prevention  of  Crimes  Act, 


Property  Feloniously  Stolen  by  a  Wife  from  jgyj^  qj.  to  negative  the  defence  of  accident 
her  Husband  —  Indictment  —  Married  ought  to  be  withdrawn  by  the  Judge  from 
Women's  Property  Act,  1882  (45  &  4G  Vict.  ,  ^.j^g  consideration  of  the  jury  if  the  prose- 
c  75),  ss.  12,  16— LarccMy  Act,  1861  (24  &  25  I  cution  fails  to  prove  that  such  property  so 
Vict.  'c.  96),  s.  91.]— Theft  by  a  woman  from  found  was  stolen  property, 
her    husband     (though    a    criminal   ofience  ^^  ^   p   ^^^    ^2  T.  L.  E. 

under  the  Married  Women  s  Property  Act,  [720-0.  C.  E. 


1882)  is  not  a  felony  either  at  common  law 
or  by  virtue  of  the  Larceny  Act,  1861 


-J    .        -  of^i^n  I      188.   Stealing   and  Receiving  —  Evidence— 

Therefore  the  receiving  of  goods  so  stolen    p^^^.^^^      Conviction-Proof      of     Previous 

is  not  a  felony  by  virtue  of  sect.  91  ot  the  |  .^^.^^  involving  Fraud-Admissibility.] 

Larceny  Act.    It  is,  and  is  indictable  as,  a 

misdemeanour.        It    is    better,    though    not 

necessary,  to  allege  on  the  indictment  tha. 

the  goods  belonged  to  the  husband  and  had 

been  stolen  from  him  by  his  wife. 

Eex  v.  Payne,  [1906]  1  K.  B.  97;  75  L  J- K.  B. 
[114-  70  J.  P.  28;  54  W.  E.  200;  94  L.  T.  288; 
22  T.  L.  E.  126;  21  Cox,  C.  C.  121-C.  C.  E. 


On  a  charge  of  stealing  and  receiving 
proof  having  been  given  of  part  of  the 
stolen  property  being  found  in  prisoner's 
possession. 

Held— that  a  previous  conviction  for  an 
offencj  involving  fraud  within  five  years 
might  be  proved  upon  due  notice. 

R.  V.  Jones  ((1877)  14  Cox,  C.  C.  3)  ap- 
plied. 

Eex  v.  Bromhead,  (1907)  71  J.  P.  103-C.  C.  E. 
And  see  No.  37,  supra. 


185.  Receiving  Stolen  Property  —  Stolen 
Property  Fourid  in  Prisoner's  House- 
Prisoner  not  seen  in  House— For  the 
Jury    to    say    Whether    it    was    there    with  \ 

his  Knowledge  and  Sanction  —  Posses- \  i89.  Unlaicful  Possession  — Deer  —  Deer 
sion.]— Where  stolen  property  is  found  m  ^.-j^^,^  outside  Forest— "  Came  lawfully  by 
a  man's  house  it  is  a  question  of  fact  for  ^^^^.^^  Deer  "—Larceny  Act,  1861  (24  &  25  Vict, 
the  jury,  on  the  man  being  indicted  for  ^  gg^^  ^^  12,  14.]— The  appellant  was  con- 
feloniously  receiving  the  property,  whether  yi^ted  by  justices  under  sect.  14  of  the  Lar- 
it   was   found   in  his   possession,   that  is   to  j  ^^^^^  ^^^^^  jg^j^  t^^gy  folding  that  he  had  not 


under  the  circumstances,  satisfied  them  that 
"  he  came  lawfully  by  such  deer "  within 
the  meaning  of  sect.  14. 

The  deer  in  question  was  proved  to  have 
been  one  of  a  herd  kept  within  a  forest, 
which  had  escaped  therefrom,  and  was  killed 


say,   whether  it  was  in  his  house  with  his 
knowledge  and  sanction. 

Eeg    v.  Savage,   (1906)  70  J.  P.  36— Eecorder 
[of  London,  C.  C.  Ct. 

186.  Shooting  Pigeons— Unlawfully  Killing  ^ 

Tame  Pigeons— Right  of  any  Person  other  jjy  the  appellant  outside  the  boundaries  of 
than  Owner  to  Prosecute— Larceny  4ct,  the  forest  upon  land  not  belonging  to  the 
18G1  (24  &  25  Vict.  c.  96),  s.  23.]-Any  person    .,ppellant. 

may  prosecute  an  offender  under  sect  23  of  jjj.j^j,_that  the  justices  were  wrong;  that 
the   Larceny   Act,   1861,   for  unlawfully  and  ^^^^  appellant  was  not,  under 

wilfully  killing  a  house  PJf^^^^.^^^^^/^^J^  '  the  circumstances.  done  "  unlawfully  " 
circumstances  as  do  not  amount  to  larceny  ^^..^^^.^  ^^^  meaning  of  seels.  12  or  14  of  the 
at  common  law;  the  right  is  not  limited  to    ,  .    .    -.g,., 

the    owner    of    the    pigeon,    or    the    person    /'-^'^e^y  ^"'  ^»^^- 
aggrieved;   and   it   is  immaterial  that  com- ^  Iurelkeld 
pensation  has  been  paid  to  the  owner,  and        [L.  J.  K 
the  owner  is  satisfied  with  such  compensa- 
tion, and  does  not  desire  a  prosecution. 

Smith  v    Dear,   (1903)  67  J.  P.  244;  88  L.  T.       190.  Vetiuc  in  Compound  Larccny-Indict- 

r6G4-  20  Cox,  C.  C.  458— Div.  Ct.    ment  for  Compound  Lareeny—\o  Power  to 

'  Convict   of   Simple   Larceny— .Imcnding   In- 

ISl.  Stealing     and     Receiving-Evidence-    dictment- Larceny    .let  18G1   (24  &  25  Vict 

Other      Property      Stolen      within      Twelve    c   29),   s.   M)-Criminal   Procedure   Act,   Ibol 

Months  found  in  the  Possession  of  the  Per-    (14  &  15  Vict.  c.  100).]-The  venue  in  simple 

son    Charged -Prevention    of    Crimes    Act,  ,  larceny   may   be   laid  either   m   the   county 


Smith,  [1901]  2    K.  B.  531;  70 

B.  921;  85  L.  T.  275;  17  T.  L.  E. 

612;  50  W.  E.  158— Div.  Ct. 
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where  the  larceny  was  committed,  or  an- 
other county  into  which  the  thief  carried 
the  stolen  goods ;  in  compound  larceny  il 
must  be  laid  in  the  county  where  the  larceny 
was  committed. 

Upon  an  indictment  for  compound  larceny 
a  jury  cannot  convict  of  simple  larceny;  and 
qiicere  whether  the  indictmnet  can  be 
amended  by  striking  out  the  words  "  from 
the  person." 

So,  a  prisoner  was  acquitted  at  Gloucester 
upon  a  charge  of  "  larceny  from  the  per- 
son ■"  at  Swindon  in  Wiltshire. 

Kex  v.  Fenley  and  Others,  (1903)  20  Cox,  C.  C. 
[252-Jelf.  J 

(o)  malicious  Damage. 
See  also  Fisheries. 

191.  Act  Wilful  hut  not  Malicious— Add- 
ing water  to  Milk  to  Increase  Bulk— Frau- 
dulent Motive — "  Wilful  or  Malicious  " 
Damage — Malicious  Damage  Act,  1861  (21  >\: 
25  Vict.  c.  97),  s.  52.]— A  person  commits 
wilful  damage  to  property,  within  the  mean 
ing  of  sect.  52  of  the  Malicious  Damage  Act, 
1861,  if  he  does  an  act  which  in  point  of  futt 
causes  damage  to  the  property,  either  in- 
tending to  cause  damage,  or  knowing  that 
the  act  will  cause  damage  to  the  property, 
and  it  is  immaterial  wlaether  or  not  such 
act  causes  damage  or  loss  to  the  owner  ol 
the  property,  and  whether  or  not  there  was 
an  intention  to  injuie  such  owner. 

A  milk-carrier  in  the  employment  of  a 
milk  salesman,  poured  a  quantity  of  water 
into  tho  milk  which  he  had  received  for  d3 
livery  to  his  master's  customers,  wherooy 
the  milk  was  damaged  and  spoiled,  with  a 
consequent  loss  to  the  owner,  and  he  did  so 
■with  the  fraudulent  object  of  increasing 
the  quantity  of  the  milk  sold  and  putting 
the  surplus  money  in  his  own  pocket;  but 
otherwise  he  had  no  malice  towards  or  in- 
tention to  injure  his  master,  the  owner  of 
the  milk. 

Held— that  the  milk-carrier  was  guilty  of 
the  offence  of  committing  wilful  damage  to 
property  within  sect.  52  of  the  Malicious 
Damage  Act.  1861. 

Hall  V.  Richardson  (54  J.  P.  315)  dis- 
approved. 

EoPER  V.  Knott,  [1898]  1  Q.  B.  868;  62  J.  P. 
[375;  67  L.  J.  Q.  B.  574;  78  L.  T.  591;  14 

T.  L.  R.  383;  46  W.  R.  636;  19  Cox,  C.  C. 
U9— C.  C.  R. 

192.  Breaking  into  Premises  where  Furni- 
ture was  stored— Malicious  Damage  Act, 
1861  (24  &  25  Vict.  c.  97)— Local  Government 
(Ireland)  Act,  1898  (61  &  62  Vict.  c.  37),  s. 
5.]— B.  was  the  owner  of  Gilltown  House 
and  demesne  in  the  county  of  Kildare.  The 
house  had  been  burnt  down  except  the 
kitchen,  where  some  furniture,  including 
a  picture  and  two  mirrors,  was  stored.  M., 
a  military  chaplain  at  the  Curragh  Camp, 


obtained  leave  to  bring  some  of  the  band 
boys  stationed  at  the  Curragh  to  the 
demesne  for  a  day's  holiday.  Some  of  the 
boys  strolled  over  to  the  building,  and  from 
curiosity  to  see  what  was  in  it,  smashed 
open  the  doors  and  windows,  and  five  of 
them  entered.  Oue  of  them  in  struggling 
to  get  out  broke  the  two  mirrors. 

Held— that  the  acts  were  malicious,  and 
were  punishable  as  a  crime  under  the  Mali- 
cious Damage  Act,  1861,  and  therefore  the 
applicant  was  entitled  to  the  full  amount 
of  compensation  claimed 
In  re  Boreowes,  [1900]  2  I.  E.  593-C.  A.  (Ir.) 

193.  Claim  of  Right  of  Recreation- 
Damage  in  Excess  of  what  loas  Necessary 
for  Assertion  of  Right— Malicious  Damage 
Act,  1861  (24  &  25  Vict.  c.  97),  s.  23.]— On  a 
charge  of  maliciously  damaging  with  intent 
to  desti-oy  plants,  vegetables,  &c.,  under  sect. 
23  of  the  Malicious  Damage  Act,  1861  (24  & 
25  Vict.  c.  97),  the  appellants  contended 
that  they  had  acted  in  the  bond  fide  and 
reasonable  exercise  of  their  customary  right 
as  members  of  the  public  at  large  to  roam 
over  certain  lands,  and  of  free  access  thereto 
for  the  purpose  of  recreation.  The  justices 
convicted  and  fined  the  appellants  on  the 
grounds  (1;  that  the  right  claimed  did  not 
and  could  not  legally  exist,  and  (2)  that  the 
appellants  did  more  damage  than  they  could 
reasoimbly  suppose  was  necessary  for  the 
assertion  of  right  claimed  by  them,  and 
that,  therefore,  their  jurisdiction  was  not 
ousted. 

Held— that  the  justices  were  right. 

Reg.  V.  Clemens  ([1898]  1  Q.  B.  556;  67 
L.  J.  Q.  B.  482;  46  W.  E.  636;  78  L.  T.  594, 
infra)   followed. 

Heaven  and  Another  v.  Crutchley,   (1904)  08 
[J.  P.  53;  1  L.  G.  E.  473— Div.  Ct. 

194.  Removing  Obstruction  —  Asserting 
Public  Right— Doing  more  Damage  than 
Necessary — Malicious  Damage  Act,  1861  (24 
&  25  Vict.  c.  97),  s.  51.]— A  structure  was 
placed  on  land  over  which  certain  rights 
were  claimed  on  behalf  of  the  public.  The 
defendants  believing  that  they  had  a  right 
to  remove  the  structure,  and  that  it  was 
necessary  that  it  f-hould  be  removed  in  ordei* 
that  the  rights  of  the  public  might  be  pre- 
served,   destroyed   the    structure. 

Held— that  the  defendants  having  done 
more  damage  to  the  structure  than  was 
necessary  for  the  purpose  of  asserting  the 
rights  claimed,  were  properly  convicted  of 
maliciously  damaging  the  structure. 
Reg.  v.  Clemens,  [1898]  1  Q.  B.  556;  67  L.  J. 

[Q.  B.  482;  78  L.  T.  204;  14  T.  L.  E.  273; 
46  W.  E.  410;  19  Cox  C.  C.  18-C.  C.  E. 

195.  Shooting  Dog— Act  Necessary  for  Pro- 
tection of  Property— Bona,  fide  Belief  of  De- 
fendant— Malicious  Damage  Act,  1861  (24 
&  25  Vict.  c.  97),  s.  41.]— Upon  an  informa- 
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tion  against  a  gamekeeper  for  "  unlawfully 
and  maliciously "  shooting  a  dog  it  is  a 
good  defence  that  he  did  the  act  in  the  bond 
fide  belief  that  it  was  necessary  for  the  pro- 
tection of  his  master's  property  {e.g., 
pheasants),  and  that  nothing  else  could  be 
done  which  would  effectually  protect  it. 

Miles  v.  IIutchings,   [1903]  2  K.  B.     714;  72 

[L.  J.  K.  B.  775;  89  L.  T.  420;  52  W.  E. 

284;  20  Cox    C.  C.  555-Div.  Ct. 

196.  Walking  across  Grass  Field— Damage, 
to  Grass— Conviction  for  Wilful  Damage- 
Malicious  Damage  Act,  1861  (24  &  25  Vict.  c. 
97),  s.  52.]— The  appellant  was  summoned 
under  sect.  52  of  the  Malicious  Damage  Act, 
1861,  for  wilfully  and  maliciously  damaging 
certain  grass  in  the  respondent's  field.  It  was 
proved  that  the  appellant,  in  passing  from 
one  footpath  to  another,  walked  across  the 
respondent's  grass  field,  for  a  distance  of 
about  130  yards— the  grass  being  thick  and 
deep;  that  he  passed  notice  boards  showing 
that  there  was  no  right  of  way;  that  he 
claimed  no  right  of  way;  that  after  the  re- 
spondent had  told  him  he  had  no  right  to 
be  there  he  persisted  in  going  on,  and  said 
he  should  continue  to  cross  the  field  when 
he  chose.  The  justices  found  as  a  fact  that, 
as  the  grass  was  long  and  thick,  the  appel- 
lant must  have  done  some  damage  to  the 
grass,  and  that  he  did  actual  damage  to  the 
amount  of  sixpence,  and,  being  of  opinion 
that  the  trespass  was  a  wilful  and  malicious 
act,  they  convicted  the  appellant  under  the 
section  : 

Held— that,  upon  the  facts  proved,  the 
appellant  was  properly  convicted  under  sect. 
52,  of  having  committed  Avilful  or  malicious 
damage  to  property. 

Gaypord  v.  Choulee,   [1898]  1  Q.   B.  316;  62 

[J.  P.  165;  67  L.  J.  Q.  B.  404;  78  L.  T.  42; 

14  T.  L.  E.  166;  18  Cox  C.  C.  702-Div.  Ct. 


(p)  Manslaughter. 

197.  Manslaughtc} — Death  Caused  while 
Playing  Football.]— The  prisoner  was  in- 
dicted for  the  manslaughter  of  one  J.  B. 
while  playing  with  him  and  others  in  a  foot- 
ball match.  During  his  summing  up  the 
learned  judge  said:  "That  the  rules  of  tlie 
game  were  quite  immaterial,  and  it  did  not 
matter  wiiether  the  prisoner  broke  the  rules 
or  not.  Football  was  a  lawful  game,  but  it 
was  a  rough  one,  and  persons  who  played  it 
must  be  careful  to  restrain  themselves,  so  as 
not  to  do  bodily  harm  to  any  other  person. 
No  one  had  a  right  lo  use  force  which  was 
likely  to  injure  another,  and,  if  ho  did  use 
sucli  force  and  death  resulted,  the  crime  of 
manslaughter  had  been  committed.  If  a  blow 
was  struck  recklessly,  which  caused  a  man 
to  fall,  and  if  in  falling  he  struck  against 
something,  and  was  injured  and  died,  the 
person  who  struck  the  blow  was  guilty  of 
B.D.— VOL.  I. 


manslaughter,  even  though    the  blow  itself 
would  not  have  caused  injury. 
Keg.    v.    Moore,    (1898)    14    T.    L.    E.    220— 
[Hawkins,  J. 

198.  Gate  of  Level  Crossing— Gatekeeper 
improperly  leaving  Gate  Open— Fatal  Acci- 
dent to  Person  Crossing— Evidence  justifying 
Conviction.]— A  gatekeeper  at  a  railway  level 
crossing  propped  open  the  gate  for  a  cart, 
forgot  to  shut  it,  and  went  away  to  his  lunch. 
A  fatal  accident  having  occurred  to  the 
driver  of  another  cart,  which  was  run  into 
by  a  train,  the  jury  convicted  the  gatekeeper 
of  manslaughter. 

Held  (on  further  consideration)— that  they 
were  justified  in  so  doing. 

Reg.  V.  Instan  ([1893]  1  Q.  B.  450;  52 
L.  J.  M.  C.  86;  57  J.  P.  282;  41  W.  E.  368; 
68  L.  T.  420;  17  Cox  C.  C.  602-C.  C.  E.) 
followed. 

Hex   v.   Pittwood,    (1903)    19   T.    L.   E.   37— 
[Wright,  J. 


199.  Infant— Neglect  after  Birth— No  Pro- 
vision made  before  Birt/i.]— Upon  a  charge 
against  a  woman  of  the  manslaughter  of  her 
new  born  child  by  neglect  of  proper  care,  it 
is  not  sufficient  to  show  that  she  purposely 
arranged  to  be  unattended  at  the  time  of 
birth.  Evidence  must  be  given  of  neglect 
towards  the  child  after  birth. 

Reg.  v.  Handslcy  (a87o)  13  Cox  C.  C.  79) 
considered. 

Eex    v.    Izod,     (1905)    20    Cos    C.    C.    690— 
[Channell,  J. 


200.  Infant  Child  — Neglect  to  provide 
Medical  Aid  —  Belief  of  the  "Peculiar 
People  "—"  Wilful  Neglect  "—Prevention  of 
Cruelty  to  Children  Act,  1894  (57  &  58  Vict.  c. 
41),  s.  1.]— Section  1  of  the  Prevention  of 
Cruelty  to  Children  Act,  1894,  enacts  that 
"  If  any  person  over  the  rge  of  sixteen  years, 
who  has  the  custody,  charge,  or  care,  of  any 
child  under  the  age  of  sixteen  years,  wilfully 
.  .  .  neglects  .  .  .  such  child  ...  in  a  manner 
likely  to  cause  such  child  unnecessary  suffer- 
ing, or  injury  to  its  health,  .  .  .  that  person 
shall  be  guilty  of  a  misdemeanour."  On  the 
trial  of  an  indictment  for  manslaughter  it 
was  proved  that  the  prisoner  was  the  father 
and  had  the  custody  of  a  child  of  the  age  of 
eight  or  nine  months;  that  the  child  died  of 
diarrhoea  and  pneumoni.a;  that  during  its 
illness  the  prisoner,  though  aware  of  the 
gravity  of  its  condition,  had  not  provided  it 
witli  any  medical  aid  or  medicine;  that  he 
had  the  means  to  do  so;  that  he  belonged  to 
a  sect  called  the  "  Peculiar  People,"  who 
think  it  contrary  to  the  teaching  of  the  Bible 
to  use  medical  aid  or  drugs  for  the  sick;  that 
the  prisoner  employed  an  experienced  nurse, 
also  a  member  of  that  sect,  to  nurse  the 
child;  that  he  was  in  other  respects  a  kind 
father;  and  that  the  child's  life  would  have 
27 
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been     prolonged     and     probably     saved     if 
medical  assistance  had  been  procured.     The 
prisoner  was  convicted. 

Held— that  there  was  evidence  that  the 
prisoner  had  "  AvilfuUy  neglected  "  the  child 
within  the  meaning  of  the  above  section,  and 
that,  death  having  ensued  from  such  neglect, 
the  prisoner  was  properly  convicted  of  man- 
slaughter. 
Eeq.    v.    Senior,    [1899]    1    Q.    B.    283;    C8 

[L.  J.  Q.  B.  175;  63  J.  P.  8;  47  W.  R.  3G7; 

79  L.  T.  5G2;  15  T.  L.  R.  102;  19  Cox  C.  C. 
219-C.  C.  R. 

201.  Neglect  to  Provide  Food  or  Medicine 
for  Infant— Means  to  Procure  Proper  Food 
and  Medicine  and  Medical  Attendance- 
Evidence  of  Actual  Possession  of  Means- 
Natural  Expectation  that  Prisoner  would 
have  Money  Unspent.']— The  prisoner  was 
indicted  for  the  manslaughter  of  a  male 
child  aged  17  months,  of  whom  she  had  had 
the  care.  There  was  evidence  that  prior  to 
October,  1900,  the  prisoner  kept  the  child 
for  4s.  a  week,  and  that  in  October,  1900,  she 
agreed  to  take  the  child  for  good  and  all  for 
a  lump  sum  of  ^15  paid  her  by  the  child's 
mother.  The  prisoner  alleged  she  had  no 
money  to  enable  lier  to  employ  a  doctor. 
Death  was  caused  or  at  any  rate  accelerated 
by  want  of  proper  food  and  medicine  and 
medical  attendance. 

Held— that  there  was  some  evidence  that 
the  prisoner  was  in  actual  possession  of 
means  at  the  time  the  neglect  was  charged 
against  her,  viz.,  in  the  beginning  of  Octo- 
ber, 1901,  when  the  child  died,  as  at  the  rate 
of  4s.  a  week  the  <£15  would  have  lasted  for 
seventy-five  weeks;  and  that  it  was  not 
necessary  to  show  that  she  actually  had 
money  at  the  time  she  failed  in  her  duty  to 
provide  food  and  medicine  if  it  was  shown 
that  she  had  previously  received  money,  and 
that  under  the  circumstances  she  would 
naturally  be  expected  to  have  some  of  the 
money  still  unspent  at  the  time  when  th^ 
child  Avas  alleged  to  have  been  neglected. 
Rex  v.  Jones,  (1902)  19  Cox  C.  C.  678— 
[Kennedy,  J.,  Oxford  Circuit. 

(q)  Murder. 

202.  Agreement  to  Commit  Suicide — Sur- 
vivor Guilty  of  Murder.] — If  two  persons 
enter  into  an  agreement  to  commit  suicide 
together,  and,  in  accordance  with  that  agree- 
ment, they  attempt  to  take  their  lives,  but 
one  of  them  survives,  the  survivor  is  guilty 
of  murder.  The  fact  that  the  survivor  may 
not  have  made  any  real  endeavour  to  take 
his  life  or  have  had  any  real  intention  todi 
so,  makes  no  difference  in  law. 

Reg.    v.    Stormouth.    (1898)    61    J.    P.    729— 
[Ridley,  J. 

203.  Two  Persons  Agreeing  to  Commit  Sui- 
cide—  One     Succeeding— Liability     of    Sur- 


1  vivor.]  —If   two    persons    agree    to    commit 
suicide   together,   and  only   one   succeeds  in 

\  the  attempt,  the  survivor  is  guilty  of  mur- 
der. 
Eex  v.  Abbott,  (1903)  67  J.  P.  151— 

[J.  Kennedy. 

204.  Separate  Existence  of'  Child— Direc- 
tion to  Jury.]— The  true  test  of  separate 
existence  in  the  theory  of  the  law  (whatever 
it  may  be  in  medical  science)  is  the  answer 
to  the  question  "  Whether  the  child  is  carry- 
ing on  its  being  without  the  help  of  the 
mother's  circulation?"  If  yes,  then  it  has 
a  separate  existence,  even  though  it  may  not 
be  fully  born ;  if  no,  it  has  no  such  separate 
legal  existence. 

Rex  v.  Pritchard,    (1901)   17  T.   L.   R.  310- 
[Wright,  J.,  Shrewsbury  Assizes. 


(r)  Obscene  Books. 

205.  Selling  Obscene  Book—The  ITcpta- 
nieron— Classic— Question  for  Jury—Titlrs 
and  Contents  of  other  Books  found  07i  Pre- 
mises—Relevancy.]— In  a  prosecution  for 
publishing  and  selling  an  obscene  book  with 
a  view  to  corrupt  the  public  morals,  the  jury 
must  decide  whether  the  book  was  put  out 
and  published  in  such  a  way  as  to  be  lewd, 
lascivious,  and  to  manifestly  tend  to  cor- 
rupt the  public  morals.  In  considering 
this  question  they  must  take  into  their  con- 
sideration the  persons  to  whom,  and  the 
time  and  the  circumstances  under  which  it 
was  put  forth. 

The  titles  and  contents  of  other  books 
found  on  the  premises  where  the  book  in 
question  was  sold  may  be  relevant  as  tend- 
ing to  show  that  Ihe  one  in  question  was 
sold  with  a  view  to  corrupt  the  public 
morals. 

Reg.  v.  Thomson,   (1900)    64    J.    P.    456— The 
[Common  Serjeant,  C.  C.  Ct. 

206.  Sending  Obscene  Things  by  Post  — 
Editor  of  English  Newspaper  Inserting  Ad- 
vertisements of  Persons  Abroad  Offering 
Indecent  Books  and  Photographs  for  Sale- 
Post  Office  (Protection)  Act,  1884  (47  &  48 
Vict.  c.  76),  s.  4:— Accessories  and  Abettors 
Act,  1861  (24  &  25  Vict.  c.  94),  s.  8.]— Certain 
persons  carrying  on  business  abroad  caused 
to  be  inserted  in  a  newspaper  in  England 
advertisements  of  books  and  photographs. 
An  officer  of  police  wrote  to  the  advertisers 
for  samples  of  the  books  and  photographs 
as  advertised,  and  received  in  reply  through 
the  post  from  abroad  the  obscene  books  and 
photographs  specified  in  the  indictment. 
The  editor  was  indicted  for  that  he  did 
sell,  utter  and  publish,  and  cause  and  pro- 
cure to  be  sold,  uttered,  and  published  by 
the  several  advertisers  certain  obscene 
libels,  viz.,  the  said  books  and  photographs, 
and  also  under  the  Post  Office  (Protection) 
Act,  1884.  for  that  he  did  send,  and  cause 
and  procure  to  be  sent  by  the  said  several 
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advertisers  certain  postal  packets  which 
enclosed  the  said  indecent  and  obscene  books 
and  photographs,  and  also  for  that  he  did 
conspire  with  the  said  several  advertisers 
to  commit  the  above  offences. 

The  jury  were  directed  that  if  they  were 
satisfied  that  the  books  and  photographs  so 
sent  to  the  police  were  obscene,  and  that 
the  defendant  at  the  time  he  inserted  the 
advertisements  in  his  newspaper  knew  the 
general  character  of  what  he  was  advertis- 
ing, and  that  by  the  advertisements  he 
brought  about  the  sale  to  the  police,  they 
ought  to  convict  him.  The  defendant  was 
convicted  on  all  the  counts. 

Held— the  conviction  was  right. 
Eex  v.  De  Marney,  [1907]  1  K.  B.  388;  76  L.  J. 

[K.  B.  210;   71  J.  P.  14;  96  L.  T.  159;  23 
T.  L.  R.  221-C.  C.  E. 


(s)  Perjury. 

207.  Illiterate  Deponent— Affidavit  not  read 
orer  to  Deponcnt.l— The  defendant,  who 
understood  English  and  Yiddish,  but  not 
German,  and  who  could  not  read  or  write, 
swore  an  affidavit  with  another  man.  The 
affidavit,  which  was,  in  fact,  untrue,  was 
not  read  over  by  the  Commissioner  to  the 
defendant  or  to  the  other  deponent,  but  it 
was  translated,  in  German,  to  the  other 
deponent  by  an  interpreter.  No  evidence 
was  given  to  show  that  the  affidavit  was 
read  over  to  the  defendant  by  anyone  in  a 
language  which  he  understood. 

Held— there  might  be  a  case  to  go  to  the 
jury  if  a  deponent  swore  to  the  truth  of 
the  contents  of  a  false  document  without 
knowing   what   the   contents   were. 

Rex   v.  Petricds,    (1903)   67  J.   P.  378— 

[Common  Serjeant,  C.  C.  Ct. 

208.  Indictment  —  Details  —  Commissioners 
for  Oaths  Act,  1889  (52  &  53  Vict.  c.  10),  ss. 
2,  7.]— In  an  indictment  charging  perjury 
in  an  affidavit  sworn  before  a  Commissioner 
it  is  necessary  to  state  circumstances  show- 
ing the  materiality  of  the  statement  relied 
on  and  the  Commissioner's  authority  to 
administer  the  oath  in  the  particular 
matter. 

Rex  v.  McDonald,   (1907)  21  Cox    C.  C.  70- 
[Darling,    J. 

(t)  Treason. 

210.  Brcominq  Naturalised  in  a  Hostile 
State-Naturalisation  Act,  1870  (33  &  31  Vict. 
c.  11),  .S-.S-.  6,  15.]— By  sect.  6  of  the  Naturalisa- 
tion Act,  1870:  "Any  British  subject,  who 
has  at  any  time  before,  or  may  at  any  time 
after,  the  passing  of  this  Act,  when  in  any 
foreign  State,  and  not  under  any  disability, 
voluntarily  become  naturalised  in  such  State, 
shall,  from  and  after  the  time  of  his  so  hav- 
ing become  naturalised  in  such  foreign  State, 
bo  deemed   to   have  ceased   to  be  a   British 


subject  and  be  regarded  as  an  alien."  This 
section  affords  no  protection  to  a  British  sub- 
ject who  in  time  of  war  goes  through  the 
correct  formalities  of  naturalisation  in  the 
country  of  the  enemy;  his  act  of  expatriation 
is  an  act  of  treason  in  itself,  and  as  such 
confers  no  rights,  and  affords  no  protection 
to  him  in  respect  of  subsequent  hostile  acts. 

Evidence  of  overt  acts  committed  by  the 
prisoner  in  a  foreign  country  in  aid  of  the 
King's  enemies  in  such  country  is  suflBcient 
to  support  a  charge  of  treason  under  the 
Treason  Act,  1351,  s.  2. 
Rex  v.  Lynch,  [1903]  1  K.  B.  444;  72  L.  J.  K.  B. 

[167;  67  J.  P.  41;  51  W.  R.  619;  88  L.  T.  26; 

19    T.    L.    R.    103;    20    Cox    C.     C.    468- 
Trial  at  Bar. 

(u)  Vagrancy. 

211.  Betting— Wagering  in  a  Certain  Place 
with  Tokens— Vagrant  Act  Amendment  Act, 
1873  (36  &  37  Vict.  c.  38),  s.  3.]— A  bookmaker 
while  on  the  Recreation  Ground  at  Sheerness 
was  approached  by  several  persons  who 
handed  him  certain  pieces  of  paper  with 
different  names  of  racehorses  thereon,  and 
sums  of  money. 

Held— that  the  mere  betting  on  a  horse 
race  was  not  within  the  Vagrant  Act,  1873; 
there  must  be  a  game  of  chance  and  some 
token  whereby  the  game  of  chance  is  being 
carried    on. 

Lester  v.  Quested,  (1901)  85  L.  T.  487;  66  J.  P. 
[54;  50  W.  R.  207-Div.  Ct. 

212.  Idle  and  Disorderly  Person— Person 
"  Wilfully  Refusing  or  Neglecting"  to  Main- 
tain Himself— Person  Suffering  from  delirium 
tremens — Vagrancy  Act,  1824  (5  Geo.  4,  c.  83), 
s.  3.]— A  man  suffering  from  delirium  tre- 
mens in  his  own  house,  being  in  a  state 
dangerous  to  himself  and  those  about  him, 
was  removed  to  the  workhouse  infirmary  and 
detained  there  under  an  order  from  a  justice 
being  a  judicial  authority  under  the  Lunacy 
statutes.  He  remained  chargeable  to  the 
union  for  five  days,  and  was  discharged,  the 
attack  having  passed  off.  The  guardians, 
without  any  previous  demand  for  the  cost  of 
his  maintenance,  summoned  him  under  sect. 
3  of  the  Vagrancy  Act,  1824. 

Held— that  the  man  should  have  been  con- 
victed as  an  idle  and  disorderly  person  under 
that  statute. 
Reg.  v.  Hopkins,  (1900)  64  J.  P.  582-Div.  Ct. 

213.  Pretending  or  Pr-ofessing  to  Tell  For- 
tunes—Information— Arrrmeut  of  Intent  to 
neceive  and  Impose— ]'agranry  Act,  1824  (5 
Geo.  4,  c.  83),  s.  4.]— An  information  was  laid 
and  a  conviction  obtained  against  a  defend- 
ant under  the  Vagrancy  Act,  1824,  s.  4,  for 
pretending  to  tell  fortunes  contrary  to  the 
statute.  The  information  and  the  conviction 
alleged  and  averred  that  the  defendant  "did 
unlawfully  pretend  or  profess  to  fell  for- 
tunes contrary  to  the  form  of  the  statute," 

27—2 
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I  s.     7.]— To     support     an    indictment    under 

,     ,    ,,  T ,        ,1         11  A   „„«^  '  sect.     7     of     the     Criminal     Law     Amend- 

but  the  same  ^id  not  also  a  lege  and  aver  .^  ^^^^^  ^^     ^^^^^  ^^^^  ^^^ 

that  the  defendant  did  so  to  deceive  and  ^  .^  consequence  of  some 
impose  on  any  of  Her  Majesty  s  subjects.  \  l^^.^^^^^^^^  inducement  or  blandishment 
Held— that  the  words  "  pretend  or  profess"  l^^,l^^  Q^t  to  her  by  the  man.  It  is  not  suffi- 
imply  that  there  was  an  intention  "  to  cient  to  prove  that  she  left  her  home  with- 
deceive  and  impose,"  and  the  justices  having  ^^i^;  ^ny  inducement  from  the  man,  although 
60  found  that  there  was  such  intention,  it  t^g  man  had  previously  taken  her  about 
was  not  necessary  that  the  same  should  have  ^q  places  of  entertainment  and  had  had  con- 
been    averred    in    the    information    or    con-  nection    with   her. 


viction. 

Keg.  v.  Entwistle,  Ex  parte  Jones,   [1899]  1 

[Q.  B.  847 ;  68  L.  J.  Q.  B.  580 ;  63  J.  P.  423 ; 

19  Cox  C.  C.  317;  80  L.  T.  657-Div.  Ct. 


Rex 


Kaufman.     (1904)     68    J.     P.     189- 
[Common  Serjeant,  C.  C.  Ct. 


218.  Abduction— Girl       under       Sixteen— 
"Taking  Out"  of  Parents'  Possession— Girl 

214.  Prostitute-"  Behaving  in  an  Indecent  leaving  Home  Voluntarily-Prisoner  not  in- 
Manner"— Evidence— Vagrancy  Act,  1824  (b  ducing  her  Conduct-Offences  against  the 
Geo  4  c  83),  s.  3.]— A  prostitute  accosted  Person  Act,  18G1  (24  &  25  Vict.  c.  100),  s.  55.] 
several  men  at  night,  taking  hold  of  them  ;  -Upon  a  charge  of  taking  a  girl  under  six- 
by  the  arm,  and  walking  a  short  distance  I  teen  years  of  age  out  of  the  possession  of 
with  them.  One  of  these  men  complained  to  ;  her  parents,  it  must  be  shown  that  the 
a  police  constable.  The  woman  had  been  prisoner  took  some  ^active  step^,  by^persua- 
cautioned  by  the  police.    She  was  convicted  ""    '''"'  "" 

by  the  magistrate  of  behaving  in  a  riotous 
and  indecent  manner  within  sect.  3  of  the 
Vagrancy  Act,  1824. 

Held  —  That      the      appellant's      conduct 

amounted     to     "  behaving     in     an     indecent 

manner  "  within  the  meaning  of  the  section. 

Duval    v.    Denman,     (1901)    65    J.    P.    297- 

[McConnell,  K.C.,  North  London  Sessions. 

215.  Purse    Trick— False    Pretences.']— Per- 


on   or   otherwise,    to    induce    her   to   leave 
home;  if  the  suggestion  that  she  should  go 
with  him  emanated  from  her,  and  he  merely 
acquiesced,  he  is  entitled  to  he  acquitted. 
Eex  v.  Jarvis,  (1903)  20  Cox  C.C.  249-Jelf.  J. 

219.  Attempting  to  Procure  Woman  to  Be- 
come Prostitute  Without  the  King's 
Dominions— Girl  not  Already  a  Prostitute- 
Criminal  La  ID  Amendinent  Act,  1885  (48  & 
19  Vict.  c.  69),  s.  2  (2). J— A  man  who  has 
attempted  to  take  a  woman  across  the 


sons  who  obtain  money  by  selling  purses  ^.q  become  the  inmate  of  a  brothel  without 
which  they  represent  contain  a  larger  sum  of  (-jjg  King's  dominions,  can  only  be  convicted 
money  than  that  for  which  the  purse  is  sold  under  sect.  2  (2)  of  the  Criminal  Law 
ought  to  be  dealt  with  as  rogues  and  vaga-  Amendment  Act,  1885,  of  attempting  to  pro- 
bonds,  and  ought  not  to  be  indicted  for  ob-  p^re  the  woman  to  become  without  the  King's 


taining  money  by  false  pretences. 
Keg.     v.      AVard,     (1900)     64     J.     P. 


dominions     a     common     prostitute,     if    the 
776—    woman  was  not  previously  a  prostitute. 

Rex      v.      Gold,       (1907)      71      J.      P.      360 
[—Common  Serjeant,  C.  C.  Ct. 

220.  Commencement   of   Prosecution— Rape 
Defilement  of  Girl  under  Sixteen— Greater 


[The  Recorder,  C.  C.  Ct. 

216.  Wilful    Neglect    to    Maintain  — Bona 
fide  Belief  of  Adultery— Vagrancy  Act,  1824 

(5  Geo.  4,  c.  83),  s.  3.]— The  respondent  T.  E.       ^,^^„^„„,,,  „^   ^,..,  ^.,,_, _.. 

was  charged  under  sect.  3  of  the  Vagrancy  QuZice'lnduding'^'the'Lesser-is  &  49  Vict. 

Act,   1824,   for  that   he,   being  able  to  work  ^    gg^  ^^    ^^  9^_^  prosecution  for  rape  is  in 

and    maintain    himself    and    his    wife    and  ^^^^   ^   prosecution   for   any   of   the   offences 

family,  "  wilfully  refused  or  neglected      to  ^^  ^vhich  a  person  tried  on  an  indictment 

do  so.    The  magistrates  found  that  he   re-  ^^^  ^^^^  ^^^^  ^^  f^^^^j  guilty, 

fused  to  maintain  his  wife  because  ot   the  Although    then    it    is    provided    by    the 

bond    fide    belief    that    she    had    committed  Criminal   Law   Amendment   Act,   1885   (48  & 

adultery,  and  that  he  had  offered  under  cer-  ^g  y-^^.    ^    gg^^  ^    ^^  ^1^^^^  ^  prosecution  for 

tain  conditions  to  support  his  children,    iliey  ^^    offence    under    sect.    5    (1)    shall    not    be 

dismissed  the  summons,  holding  that  under  ;  commenced   more  than   three   months   after 

these  circumstances  T.  E.,   the   respondent,  ^j^^    commission    of    the    offence,    a   person 

had  not  "wilfully  refused  or  neglected.  originally    charged    with    rape    within    the 


Held— that  the  magistrates  were  right. 

Morris  v.  Edmonds,  (1898)  18  Cox    C.  C.  627; 

77  L.  T.  56— Div.  Ct. 


(v)  Women  and  Girls,  Offences  against. 


period    limited    may    be    subsequently    con- 
victed of  the  offence  under  sect.  5  (1). 
Reg.  v.  West,  [1898]  1  Q.  B.  174;  18  Cox    C.  C. 
[675;   67  L.  J.  Q.   B.   62;   77  L.  T.  536;  14 
T.  L.  R.  121;  46  W.  R.  316-C.  C.  R. 

'Xct      S^CW      r    «      Vict       c       69);|t.>»on!/-Be/«"l  «<-  be  Medically  Examined 
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—Criminal  Law  Amendment  Act,  1885  (48  & 
49  Vict,  c.  G9),  s.  4.]— The  defendant  was  in- 
dicted for  attempting  to  carnally  know  a 
girl  under  the  age  of  thirteen  years.  When 
the  defendant  was  accused  by  the  child's 
mother  of  indecency  towards  the  child  he 
denied  it,  and  said  he  had  done  nothing  to 
her,  but  when  told  that  the  child  said  he 
had  fastened  the  door  of  the  room,  where 
the  offence  was  committed,  with  a  towel- 
horse,  he  said  he  put  the  towel-horse  at  the 
door  because  it  blew  open.  The  door  had  a 
lock  on  and  had  not  blown  open  since.  The 
child  was  suffering  from  a  venereal  disease. 
When  charged  at  the  police  station  the  de- 
fendant refused  to  be  examined  by  a  doctor 
till  he  had  consulted  his  friends. 

Held— that  the  evidence  as  to  the  towel- 
horse  was  some  corroborative  evidence  im- 
plicating the  accused  within  the  meaning 
of  the  section,  but  that  the  refusal  to  be 
examined  by  a  doctor  was  not  such  evidence. 

Semhle,  that  the  question  whether  there 
was  corroborative  evidence  was  really  not 
a  point  of  law,  but  a  question  of  fact,  and 
that  no  case  should  have  been  stated. 

Eex  v.  Gray,  (1904)  G8  J.  P.  327-C.  C.  R. 


222.  Evidence  —  A pplicai ion  of  Beg.  v. 
Lilly  man,  1896,  2  Q.B.  IfiV;  GO  J. P.  536.]— 
During  the  hearing  of  a  charge  of  rape,  it 
was  proposed  by  the  counsel  for  the  prose- 
cution to  put  in  evidence  the  verbatim 
complaint  of  the  prosecutrix — and  this  he 
claimed  to  do  on  the  authority  of  Reg.  v. 
Lilltjman.  (1896)  2  Q.  B.  167;  GO  J.  P.  536. 
Hawkins,  J.,  said  that  case  was  no  autho- 
rity for  that  proposition.  No  case  had  been 
more  greatly  misunderstood,  nor  more  fre- 
quently misapplied.  All  that  it  decided  was 
tiiat  the  terms  of  a  complaint  were  only  ad- 
missible as  evidence  of  a  want  of  consent  by 
the  prosecutrix,  and  not  as  evidence  of  the 
truth  of  the  charge  against  the  person 
named  in  the  complaint. 

Eeg.  v.  Rowland,  (1898)  Chelmsford  Assizes, 
[62  J.  P.  459— Hawkins,  J. 


223.  Evidence  —  Indecent  Assault — Com- 
plaint made  by  Prosecutrix — Consent  of 
Prosecutrix  Immaterial  in  Law,  but  Non- 
consent  Alleged— Complaint— Statement  Pre- 
ceded by  Question— Admissibility. 1— On  the 
trial  of  an  indictment  for  indecent  assault, 
or  for  an  offence  of  a  like  kind,  if  non-con- 
sent be  a  part  of  the  story  told  by  the  pro- 
secutrix, whether  such  non-consent  be 
legally  a  part  of  the  charge  or  not,  parti- 
culars of  a  complaint,  made  by  the  prosecu- 
trix at  the  first  opportunity  after  the 
offence  which  reasonably  offered  itself,  are 
admissible  not  merely  as  negativing  consent, 
but  as  being  consistent  with  the  story  told 
by  the  prosecutrix.  The  statement  is  not 
evidence  of    the    facts    complained   of,   and 


1  must  only  be  regarded  by  the  jury  as  cor- 

I  roboration  of  the  complainant's  credibility, 
and,  when  consent  is  in  issue,  of  the  absence 
of   consent. 
The   mere    fact   that    the   statement   was 

j  made  in  answer  to  a  question  is  not  in  itself 
sufficient  to  make  it  inadmissible  as  a  com- 
plaint. Questions  of  a  suggestive  or  leading 
and  inducing  or  intimidating  character  will 
render  it  inadmissible.  In  each  case  the 
decision  on  the  character  of  the  question  put, 

■  as  well  as  other  circumstances  such  as  the 
relationship  of  the  questioner  to  the  com- 
plainant, must  be  left  to  the  discretion  of 
the  presiding  Judge. 

Reg.   V.   Lillyman    ([1896]   2  Q.   B.   167;   65 

L.  J.  M.  C.  195;  60  J.  P.  536;  44  W.  E.  654;  74 

L.  T.  730— C.  C.  R.)  discussed. 

Rex    v.    Osborne,    [1905]    1    K.    B.    551;    74 

[L.  J.  K.  B.  311;  69  J.  P.  189;  53  W.  R.  494; 

92  L.  T.  393;  21  T.  L.  R.  288-C.  C.  R. 

224.  Evidence  —  Indecent  Assault  —  Com- 
plaint— Statement  Made  on  Day  of  Assault 
Charged    in    Indictment    as     to    Something 

I  Alleged  to  have  Happened  Three  Weeks 
,  Before — Admissibility.]— The  defendant  was 
I  indicted  for  an  indecent  assault  alleged  to 
have  been  committed  on  the  morning  of  the 
27th  of  September,  1906,  upon  two  girls 
i  uuder  thirteen  years  of  age. 

At  the  trial  evideiice  was  given  of  a  state- 
ment made  by  one  of  the  girls  in  the  after- 
noon of  September  27th  to  her  sister.  The 
statement  related  to  something  alleged  to 
have  takea  place  three  weeks  before  Sep- 
tember 27th. 

Held — that  the  statement  was  not  admis- 
sible. 
Rex  v.  Pantaney,  (1907)  71  J.  P.  101— C.  C.  R. 

225.  Evidence  —  Indecent  Assault — Com- 
plaint made  in  Answer  to  Question — Parti- 
culars Inadmissible.'] — Upon  the  trial  of  an 
indictment  for  indecent  assault  evidence 
was  given  that  the  girl  made  a  complaint  in 
answer  to  a  question  put  to  her  by  her 
mother  in  the  absence  of  the  prisoner. 

Held — that  a  conversation  was  not  a  com- 
plaint, and  if  the  statement  was  not  volun- 
teered by  the  complainant  of  her  own  initia- 
tive, the  particulars  of  such  statement  are, 
on  that  ground  alone,  not  admissible  in  evi- 
dence with  Reg.  v.  Lillyman  ([1896]  2 
Q.  B.  167;  65  L.  J.  M.  C.  195;  60  J.  P.  536;  44 
W.  R.  654;  74  L.  T.  730— C.  C.  R.). 
Reg.  v.  Mkrry,  [1900]  19  Cox  C.  C.  442— 
[Bruce,  J. 

226.  Evidence  —  Indecent  Assault  —  Six- 
years-old  Cliild~CompUiint.]—A  prisoner  in- 
decently assaulted  a  girl  of  six  years  of  age, 
who  went  straight  home  to  her  mother,  but 
did  not  complain  to  her,  as  she  might  have 
done.  The  girl  again  went  out  and  again 
returned  liome,  between  three  and  four 
hours  after  the  commission  of  the  offence 
charged,  and  then  did  make  a  complaint 
to  her  mother. 
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Specific  OSdncea—Contiiiued. 

Held— that  the  girl's  unsworn  testimony 
could  be  given,  and  that  her  mother  could 
be  asked  what  was  the  statement  made  to 
her  by  her  daughter. 

Held  also— that  the  complaint  was  made 

sufficiently  soon  after  the  act  complained  of 

to  make  it  admissible  as  evidence. 

Eeq.   v.   Kiddle,    (1899)   19   Cox    C.    C.    77- 

[Eidley,  J. 

227.  Rape— Permission  obtained  by  Fraud- 
Indecent  Assault— Criminal  Law  Amendment 
Act,  1885  (-18  &  49  Vict.  c.  69),  s.  4.]— If  a 
woman  gives  conscious  permission  to  the  act 
of  connection,  the  act  does  not  amount  to 
rape,  although  such  permission  may  have 
been  obtained  by  fraud,  and  although  the 
woman  may  not  have  been  aware  of  the 
nature  of  the  act.  The  act  may  amount  to 
an  indecent  assault. 

The  Criminal  Law  Amendment  Act,  1885, 
s.  4,  makes  Beg.  v.  Flattery  ((1877)  2  Q.  B.  D. 
411;  46  L.  J.  M.  C.  130;  25  W.  R.  398;  36  L.  T. 
32;  13  Cox  C.  C.  388-C.  C.  E.)  no  longer  law. 
Eeg.  v.  O'Shay,  (1899)  19  Cox  C.  C.  76- 
[Eidley.  J. 


111.  CONVICTS'  PROPERTY. 
228.  Forfeiture  for  Felony— Administrator 
of  Convict's  Property— Right  of  Adminis- 
trator to  Sell— Bona,  ftdes— Liability  of  Ad- 
ministrator for  what  he  Receives— Claim  by 
Convict  against  Administrator  for  Accou7its, 
d-c— Costs— Forfeiture  Act,  1870  (33  &  34  Vict. 
c.  23),  ss.  12,  17,  20.]— The  defendant  was  ap- 
pointed administrator  of  the  property  of  the 
plaintiff,  who  had  been  coiivicted  of  felony 
under  the  Forfeiture  Act,  1870,  and  in  that 
capacity  it  was  his  duty  to  take  possession 
of  the  convict's  property.  The  convict  hav- 
ing served  his  term,  brought  an  action 
against  the  defendant,  claiming  accounts  of 
property  received  and  payments  made,  de- 
livery up,  damages  and  costs. 

Held— that  under  sects.  12,  17,  the  adminis- 
trator has  power  to  sell  a  convict's  property 
irrespective  of  whether  money  is,  or  is  not, 
wanted  for  payment  of  his  debts;  and  that 
therefore  the  only  question  to  be  decided  in 
the  action  was  whether  the  sale  was  made 
bona  fide.  Further,  that  the  sale  must  be 
regarded  as  made  bond  fide,  having  been 
made  in  accordance  with  a  reasonable  course 
of  practice  followed  at  Scotland  Yard  in 
dealing  with  such  property;  and  that  the 
plaintiff  could  not  recover. 

Costs. — The  costs  of  such  an  action  are  in 
the  discretion  of  the  Court :  an  administrator 
is  entitled  to  the  expense  of  rendering  his 
accounts;  and,  if  he  has  been  dilatory  in 
rendering  them,  the  convict  may  be  entitled 
to  the  costs  of  issuing  a  writ;  probably  sect. 
20  is  applicable  only  to  actions  by  strangers 
against  the  administrator. 
Carr  v.  Anderson,  [1903]  1  Ch.  90;  72  L.  J.  Ch. 
[50;  51  W.  E.  165;  87  L.  T.  840;  20  Cox  C.  C. 
416— Buckley,   J. 


Affirmed  on  appeal,  on  the  ground  that  dis- 
cretion had  in  fact  been  exercised;  but, 
scmble,  blind  adherence  to  a  departmental 
rule  of  practice  will  not  be  any  protection 
to  an  administrator  who  exercises  no  dis- 
cretion as  to  a  particular  sale. 
[1903]  2  Ch.  279;  72  L.  J.  Ch.  534;  51  W.  E. 
[465;  88  L.  T.  503;  19  T.  L.  E.  394-C.  A. 

229.  Convict— Tenant  in  Tail— Barring  En- 
tail—Administrator of  Convict's  Property- 
Fines  and  Recoveries  Act,  1833  (3  &  4  Will.  4, 
c.  74),  s.  15-Forfeiture  Act,  1870  (33  &  34 
Vict.  c.  23),  ss.  10,  12.]— The  person  appointed 
administrator  of  a  convict's  property  under 
the  Forfeiture  Act,  1870,  has  no  power  to  dis- 
entail property  of  which  the  convict  was 
seised  for  an  estate  tail,  so  as  to  convey  it  to 
a  purchaser  in  fee  simple. 

But  the  convict  can  himself  execute  a  dis- 
entailing deed  (such  deed  not  being  an 
"alienation  "  of  the  property  within  sect.  8), 
and  the  administrator  can  then  convey  the 
fee  simple  which  has  become  vested  in  him. 

Decision  of  Kekewich,  J.  ([1906]  1  Ch.  440; 
75  L.  J.  Ch.  203;  54  W.  E.  327;  94  L.  T.  250; 
22  T.  L.  E.  258)  affirmed  upon  the  first  point. 
In  re  Gaskell  and  Walter's  Contract,  [1906] 

[2  Ch.  1;  75  L.  J.  Ch.  503;  94  L.  T.  658;  22 
T.  L.  E.  4G4-C.  A. 


CROPS. 


See    Agriculture 
Tenant. 
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CROSSED  CHEQUES. 

See  Bankers,  14—18. 


CROWN. 


See  Bankruptcy  and  Insolvency  ; 
Crown  Practice;  Dependencies 
and  Colonies. 


CROWN    DEBT. 

See  Bankruptcy,  146. 


CROWN    PRACTICE. 

1.  Civil  Proceedings  against  Crown 


AND  Crown  Servants 
II.  Crown  Rights  . 

III.  Certiorari 

IV.  Habeas  Corpus 
V.  Mandamus 

See  also  Dependencies  and  Colonies, 
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I.  CIVIL   PROCEEDINGS  AGAINST  CROWN 
AND   CROWN    SERVANTS. 
Jnd  see  Limitation  of  Action,  3i. 

1.  Costs— General  Rule."]— In  dealing  -with! 
costs  in  colonial  cases  between  the  Crown 
and  a  subject  the  general  rule  is  that  the 
Crown  neither  receives  or  pays  costs,  unless 
the  case  is  governed  by  some  local  statute, 
or  there  are  exceptional  circumstances 
justifying  a  departure  from  the  ordinary 
rule. 

Johnson  v.  Rex,  [1904]  A.  C.  817;  73  L.  J.  P.  C. 
[113;  20  T.  L.  R,  697;  53  W.  E.  207— P.  C. 

1 

2.  Costs— Liability  of  the  Crown— Crown  ^ 
Suits  Act,  1855  (18  &  19  Vict.  c.  90),  ss.  1,  2.] 
—The  Crown  is  not  liable  to  pay  costs  under 
the  Crown  Suits  Act,  1855,  unless  the  action,  ' 
or  proceeding,  by,  or  on  behalf  of,  the  ! 
Crown,  is  taken  in  the  name  of  the  Attorney- 
General. 

Reg.   V.   Beadle    ((1857)   7  E.   &   B.   492;   3 
Jur.    (n.s.)   863;   26   L.   J.   M.    C.   Ill);   and 
Secretary  for  War  v.  Booth  ([1901]  2  Ir.  K. 
692)  approved  and  followed. 
In  re  Madden's  Estate,  [1902]  1  Ir.  E.  63—  \ 

[C.  A. 

3.  Liability  of  Servant  of  Ci-own  for  Breach 
of  Contract — Commissioners  of  Works.'] — 
The  Commissioners  of  Works  and  Public 
Buildings  held  liable  to  be  sued  for  breach 
of  a  contract  whereby  the  plaintiffs  agreed 
to  erect  a  post-office  for  them  :  by  Eidley,  J., 
on  the  ground  that  the  Commissioners  had 
expressly  contracted  for  themselves,  and 
not  as  agents  for  the  Crown;  by  Phillimore, 
J.,  on  the  ground  that  the  Commissioners, 
having  been  incorporated  by  statute,  could  | 
sue-  and  be  sued,  though  the  property  of  i 
the  Crown  could  not  be  taken  in  execution. 
Graham  &  Sons  v.  Commissioners    op   Works 

[and  Public  Buildings,  [1901]  2  K.  B.  781;  i 
70  L.  J.  K.  B.  SCO;  65  J.  P.  677;  50  W.  E. 
122;  85  L,  T.  96;  17  T.  L.  E.  540— Div.  Ct. 

4.  Crown  Counsel's  Salary— Fees  not  paid 
—Crown's  Cost  as  betwceii  Subject  and  Sub- 
ject—The Exchequer  Court  (Scotland)  Act, 
1850  (19  &  20  Vict.  c.  50),  s.  24.]— In  a  bill  of 
costs  fees  were  claimed  by  the  Crown  for 
services  rendered  by  the  Solicitor-General, 
who  appeared  for  the  Crown.  The  defender 
objected  that  such  fees  were  not  proper 
charges  against  him,  on  the  ground  that  the 
fees  claimed  had  not  actually  been,  and 
would  not  bo  paid,  counsel  for  the  Crown 
being    paid    by    salary. 

TIeld— that  the  Crown,  if  successful,  is 
entitled  to  recover  costs  as  between  subject 
and  subject,  notwithstanding  counsel  for 
the  Crown  receives  a  fixed  yearly  salary  for 
his  services. 

Lord  Advocate  v.  Stewart  (No.  2),  (1899)  63 
[J.  P.  473— I;ord  Stormouth  Darling. 


5.  Liability  of  Scrva7it  of  Crown  for  Negli- 
(jcnce  of  Subordinate— Postmaster-General^ 
Telegraph  Acts,  18G3  (26  &  27  Vict.  c.  112), 
s.  42;  1868  (31  &  32  Vict.  c.  110),  ss.  2,  4,  5, 
and  6;  1878  (41  &  42  Vict.  c.  70),  s.  11.]— The 
common  law  immunity  of  heads  of  Govern- 
ment departments  from  liability  in  their 
official  capacity  for  the  negligent  act  of  their 
subordinates  has  not  been  altered  as  regards 
the  Postmaster-General  by  the  provision  of 
the  Telegraph  Acts,  1868  and  1878,  which 
transferred  the  telegraphs  to  him. 

So  held  in  an  action  to  recover  damages 
for   personal  injuries  caused  by  the  negli- 
gence   of   a    person    employed    by   the   Post 
Office  to  lay  telegraph,  wires. 
Bainbridge    v.    The   Postmaster-General    and 

[Another,  [1906]  1  K.  B.  178;  75  L.  J.  K.  B. 

366;  54  W.  R.  221;  94  L.  T.  120;  22  T.  L.  E. 
70-C.   A. 

6.  Liability  of  Servant  of  the  Crown  for 
Torfs.]- If  a  tort  is  committed  by  the  ser- 
vants of  persons  or  corporations,  who  are 
acting  as  officers  of  State  with  authority 
delegated  by  the  Crown,  or  are  acting  for  the 
public  in  the  sense  that  they  are  in  that 
capacity  servants  of  the  Government,  and 
are  as  such  managing  some  branch  of  the 
Government  business,  then  such  persons  or 
corporations  are  not  responsible  for  the  tor- 
tious act  of  their  servant. 

But  statutory  trustees  for  public  purposes, 
upon  whom  a  duty  lies  towards  members  of 
the  public,  are  liable  to  an  action  for  breach 
of  that  duty,  even  though  they  have  no  funds 
and  no  property  liable  to  execution. 

Mersey  Docks  v.  Gibbs  ((1866)  L.  E.  1  H.  L. 
93)  followed. 

Wheeler  v.  Commissioners  op  Public  Works, 
[1903]  2  Ir.  E.  202— C.  A. 

7.  Trespass— Action  Against  Lords  of 
Admiralty— Defendants  Sued  in  Official 
Capacity— Leave  to  4  me/id.]— An  action 
being  brought  by  the  plaintiffs,  owners  of 
certain  trust  property  at  Dartmouth,  for 
the  purpose  of  establishing  as  against  the 
Lords  Commissioners  of  the  Admiralty  and 
the  Director-General  of  Naval  Works  that 
they  were  not  entitled  to  enter  upon,  or  take 
possession  of,  or  to  acquire  by  way  of  com- 
pulsory purchase  the  land  of  the  plaintilis, 
for  the  purpose  of  establishing  there  a  train- 
ing college  for  cadets,  and  the  statement  of 
claim  containing  allegations  of  certain  acts 
of  trespass  by  the  defendants,  their  servants 
and  agents,  for  which  damages  and  an  in- 
junction were  claimed,  the  detendanls  made 
the  preliminary  submission  that  the  Court 
had  no  jurisdiction  to  entertain  the  action 
lor  tort  brought  against  them  in  their  official 
capacity. 

The  plaintiffs  had  also  taken  out  a  sum- 
mons to  amend  the  action  by  suing  the 
defendants  in  their  individual  as  well  as  in 
their  official  capacity,  and  by  adding  the 
names  of  two  marines  and  a  civil  engineer, 
who  had  committed  the  alleged  trespass,  as 
co-ilefcnchints. 
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Civil  Proceedings  against  Crown,  etc.— Contd. 

Held— that,  without  prejudicing  any  just 
claims  of  the  plaintiffs,  the  action  was  mis- 
conceived and  would  not  lie,  and  that  no 
leave  to  amend  should  be  given  to  the  plain- 
tiffs, as  it  would  be  changing  one  action  into 
another  of  a  substantially  different  character. 
Raleigh  v.  Goschen,  [1898]  1  Ch.  73;  67  L.  J. 

[Ch.  59;  77  L.  T.  429;  14  T.  L.  R.  36;  46 
W.  R.  90— Romer,  J. 

II.  CROWN  RIGHTS. 

See  also  Distress,  9  :  Executors,  34, 
35  ;  Ferries  ;  Highways,  139, 180  ; 
Mines  akd  Minerals,  27. 

8.  Bona  Vacantia— Ftind  in  Court  Belong- 
ing to  a  Bachelor,  Bastard,  Intestate  and 
"  Heirless,"  Austrian— English  Crown's 
Bights— Austrian  Crown's  Rights—"  Mobilia 
Sequuntur  Personam  "—Domicil.']— Under 
the  will  and  codicils  of  W.  B.,  who 
died  in  1837,  a  natural  son  of  the 
testator  became  entitled,  subject  to  the  in- 
terests therein  of  two  life  annuitants,  to  two 
sums  of  New  Consols  in  Court.  The  natural 
son  died  in  1883  at  Vienna,  a  bachelor,  a 
bastard  and  intestate.  In  1890  letters  of 
administration  of  his  personal  estate  were 
duly  granted  to  the  solicitor  for  the  affairs 
of  Her  Majesty's  Treasury  and  his  successors 
in  office  for  the  use  of  Her  Majesty;  one 
annuitant  died  in  1880  and  the  other  in  1885. 
The  funds  not  having  been  dealt  with  for 
fifteen  years  or  upwards,  the  solicitor  for 
the  affairs  of  His  Majesty  petitioned  for  the 
payment  of  the  fund  to  the  Crown  as  bona 
vacantia.  The  Finance  Minister  of  the  Im- 
perial Royal  Austro-Hungarian  Government 
was  made  a  respondent.  Between  the  law  of 
Austria  and  that  of  England  there  was  no 
real  difference  on  this  subject.  I 

Held— that  as  there  was  no  one  who  could 
claim  through  the  deceased,  the  English 
Crown  stepped  in  and  took  the  property 
because  it  was  bona  vacantia;  that  there  was 
no  right  in  any  one  else  to  say  that  there 
was  to  be  a  distribution  according  to  the 
domicil  of  the  deceased  person,  who  in  effect 
by  dying  "  heirless "  had  made  his  domicil 
immaterial;  and  that  the  maxim  "Mobilia 
sequuntur  personam  "  did  not  apply,  there 
being  no  persona  to  follow. 
In  re  Barnett's  Trusts,  [1902]  1  Ch.  847;  71 

[L.  J.  Ch.  408;  50  W.  R.  681;  86  L.  T.  346; 
18  T.  L.  R.  454-Kekewich,  J. 

9.  Bona  Vacantia — Legal  Devise  to  Tenant 
for  Life  and  no  More — Death  of  Testator 
Without  Heirs—Sale  Under  Settled  Land  Act 
—Beneficial  Interest  of  Trustees— Crown's 
Right  to  Proceeds  of  Sale— Settled  Land  Act, 
1882  (45  &  56  Vict.  c.  38),  s.  2,  sub-s.  2;  s.  22, 
sub-s.  5.]— A  testator  made  his  will  in  the 
following  terms  :  "  Whatever  property  I  may 
possess  at  the  time  of  my  decease  shall  be  en- 
joyed by  my  dear  wife  A.  B.  during  her  life." 
There  was  no  gift  in  remainder  over  after 
the   death   of   the   testator's   wife,   nor   any 


residuary  devise  or  bequest.  Executors  and 
trustees  were  appointed  by  the  will.  The 
testator  died  without  an  heir  or  next  of  kin. 
His  wife  survived  him,  and  six  years  after- 
wards, upon  her  application,  the  trustees  of 
the  Avill  were  appointed  trustees  of  the 
settlement  created  by  the  will  for  the  pur- 
poses of  the  Settled  Land  Act,  1882.  The 
widow  afterwards,  in  exercise  of  the  powers 
conferred  on  her  as  tenant  for  life  under  the 
Settled  Land  Acts,  sold  certain  freehold 
hereditaments,  which  formed  part  of  the 
testator's  estate,  and  the  proceeds  of  the 
sale  were  paid  to  the  trustees.  The  widow 
died. 

Held— that  there  was  in  the  will  a  legal 
devise  to  the  tenant  for  life,  and  nothing 
more;  that  the  sale  was  good,  both  against 
the  Crown  and  against  anybody  else;  that 
as  there  was  no  heir  to  the  testator  the 
money  belonged  to  the  Crown  as  bona 
vacantia  without  any  reconversion,  and  did 
not  go  to  the  trustees  beneficially. 

Taylor  v.  Hoijgarth  ((1844)  14  Sim.  8)  dis- 
tinguished. 
In    re    Bond;    Panes    v.    Attorney-General, 

[1901]  1  Ch.  15;  70  L.  J.  Ch.  12;  49  W.  R. 
126;  82  L.  T.  612— Kekewich,  J. 


10.  Civil  Servant— Right  of  Crown  to  Dis- 
miss—Civil Service  Act,  1881  (48  Vict.  No.  24) 
-Public  Service  Act,  1895  (59  Vict. 
No.  25.]— Sect  58  of  the  Public  Ser- 
vice Act,  1895,  of  New  South  Wales 
enacts :  "  Nothing  in  this  Act  or  in 
the  Civil  Service  Act,  1884,  shall  be  con- 
strued or  held  to  abrogate  or  restrict  the 
right  or  power  of  the  Crown  as  it  existed 
before  the  passing  of  the  said  Civil  Service 
Act  to  dispense  with  the  services  of  any 
person  employed  in  the  public  service." 

Held— that  the  Act  was  not  retrospective, 
and  that  a  person  dismissed  from  the  public 
service  after  the  passing  of  the  Civil  Service 
Act,  1884,  and  before  the  passing  of  the 
Public  Service  Act,  1895,  could  only  be  dis- 
missed in  accordance  with  the  provisions  of 
the  former  Act. 

YoDNG  v.  Adams,  [1898]  A.  C.  469;  67  L.  J.  P.  C. 
[75;  78  L.  T.  500;  14  T.  L.  R.  373— P.  C. 

11.  Crown  Lands— Deed  of  Concession- 
Restrictive  Covenant— Lands  "in  Posses- 
sion "  of  the  Crown— Construction-I-The 
Crown  in  granting  certain  lands  entered  into 
a  restrictive  covenant  as  to  the  user  of  any 
other  lands  within  a  specified  area  "  which 
.  .  .  are  ...  or  shall  come  into  the  posses- 
sion of  "  the  Crown. 

Held— that  the  covenant  affected  only  lands 

in  the  actual  possession  of  the  Crown,  and 

not  lands  over  which  the  Crown  might  have, 

but  had  not,  assumed  control. 

New    Trinidad    Lake    Asphalt    Co.,    Ld.    v. 

[Attorney-General     for     Trinidad,     [1904] 

A.  C.  415;  73  L.  J.  P.  C.  97;  91  L.  T.  208;  20 

T.  L.  R.  571-P.  C. 
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Crown  Rights — Continued, 

12.  Crown  Lands— Title  to  Land— Rightful 
Possession  and  Occupation  of  the  Natives- 
Extinguishment  in  Accordance  with  Law- 
Estate  and  Interest  of  the  Crown— Jurisdic- 
tion of  the  Court-Land  Act  of  1892  (56  Vict. 
No.  37),  ss.  136,  137— Native  Rights  Act,  1865 
(29  Vict.  No.  11),  ss.  3,  4,  5.]— The  respondent, 
as  commissioner  of  Crown  lands,  by  public 
notice  offered  a  block  of  land  in  terms  of 
sect.  137  of  the  Land  Act,  1892.  The  appel- 
lant, an  aboriginal  inhabitant  of  New 
Zealand,  thereupon  commenced  an  action 
alleging  a  sufficient  title  of  occupancy  in 
himself  and  the  other  members  of  his  tribe, 
and  seeking  to  restrain  the  respondent  from 
selling  the  land,  or  from  advertising  the 
land  for  sale  or  disposal,  as  being  the  pro- 
perty of  the  Crown.  The  substantial  ques- 
tion was  whether  the  appellant  could  sue, 
and  whether,  if  the  allegations  in  the  state- 
ment of  claim  were  proved,  he  would  be 
entitled  to  some  relief  against  the 
respondent. 

Held— (1)  that  an  aggrieved  person  might 
sue  an  officer  of  the  Crown  to  restrain  a 
threatened  act  purporting  to  be  done  in  sup- 
posed pursuance  of  an  Act  of  Parliament, 
but  really  outside  the  statutory  authority; 
(2)  that  the  Supreme  Court  were  bound  to 
recognize  the  fact  of  the  "  rightful  possession 
and  occupation  of  the  natives  "  until  extin- 
guished in  accordance  with  law  in  any  action 
in  which  such  title  is  involved  and  means 
are  provided  for  the  ascertainment  of  such 
a  title;  (3)  that  if  the  appellant  could  suc- 
ceed in  proving  that  he  and  the  members  of 
his  tribe  were  in  possession  and  occupation 
of  the  lands  in  dispute  under  a  native  title 
which  had  not  been  lawfully  extinguished, 
he  could  maintain  this  action  to  restrain  an 
imauthorized  invasion  of  his  title,  and  (4) 
that  it  not  appearing  that  the  estate  and 
interest  of  the  Crown  in  the  subject-matter 
of  the  action,  subject  to  such  native  titles  (if 
any)  as  have  not  been  extinguished  in  ac- 
cordance with  law,  were  being  attacked  by 
this  proceeding,  the  Court  had  jurisdiction 
to  inquire  whether  as  a  matter  of  fact  the 
land  in  dispute  had  been  ceded  by  the  native 
owners  to  the  Crown  in  accordance  with  law. 

Wi    Parata   v.    Bishop   of    Wellington     (3 
N.  Z.  J.  R.  (N.S.),  S.  C.  72)  considered. 
NiREAHA  Tamaki  V.  Baker,  [1901]  A.  C.  561;  70 

[L.  J.  P.  C.  66;  84  L.  T.  633;  17  T.  L.  R.  496 
-P.  C. 


13.  Fishings— Scotland — Mussel  Fishings  — 
Crown  Rights .']— Mussel  beds  or  scalps  on  the 
foreshore  or  in  the  estuary  of  a  navigable 
river  in  Scotland  form  part  of  the  heritable 
patrimonial  property  of  the  Crown  ;  and  they 
may  be  granted  or  leased  by  the  Crown  to  a 
subject. 

Decision  of  Ct.  of  Sess.  ((1902)  4  F,  698) 
affirmed. 

Parker  and  Others  v.  Lord  Advocate,  [1904] 
[A.  C.  364;  20  T.  L.  R.  547-H.  L.  (Sc). 


14.  Land  forfeited  to  Crown— Waiver  of 
Forfeiture— Receipt  of  Rates.}— W hex e  land 
has  been  forfeited  to  the  Crown  by  regular 
legal  process,  the  fact  that  rates  have  subse- 
quently been  demanded  from,  and  paid  by, 
persons  found  in  occupation  of  the  land 
without  any  title,  will  not  be  held  to  be  a 
waiver  of  the  forfeiture. 

De  Silva  v.  Att.-Gen.  foe  Trinidad,  (1898)  79 
[L.  T.  130-P.  C. 


15.  Prerogative  of  Crown— Action  between 
Subjects  in  which  Title  or  Interest  of  Crown 
is  involved— Transfer  to  Revenue  Side— Stay 
of  Proceedings  after  Judgment  delivered.}- 
It  is  part  of  the  prerogative  of  the  C;rown  to 
have  an  action  between  its  subjects  in  which 
the  title  or  interest  of  the  Crown  is  con- 
cerned, in  whatever  stage  such  action  may 
be,  removed  from  the  County  Court  into  the 
Revenue  side  of  the  Queen's  Bench  Division; 
and,  where  an  information  is  filed  by  the 
Attorney-General  raising  the  same  question 
as  that  to  be  decided  in  such  an  action,  the 
Crown  has  the  right  to  apply  to  have  the 
action  stayed  until  the  information  is  deter- 
mined, and  such  application  may  be  made 
after  judgment  has  been  delivered  in  the 
action. 

Stanley  (Lord)  v.  Wild  &  Son,  [1900]  1  Q.  B. 

[256;  69  L.  J.  Q.  B.  318;  48  W.  R.  242;  82 

L.  T.  14;16T.  L.  R.  99-C.  A. 


16.    Treasure    Trove— Gold    Articles    found 
I  Buried    together— Onus    of    Proof— Conceal- 
ment   or   Abandonment.]— As   appears   from 
the    definition    of    treasure    trove    given    in 
Chitty  on  the  Prerogative,   it  is  the  act  of 
hiding  with  intent  to  resume  possession,  as 
opposed  to  loss  or  deliberate  abandonment, 
that  constitutes  an  article  treasure  trove. 
'      Whether  in  claims  to  discovered  valuables 
I  the  Crown  can  insist  upon  the  finder  succeed- 
I  ing  on  the  strength  of  his  own  title,  qucere; 
but  if  the  Crown  prove  a  prima  facie  case  of 
intentional  concealment,   it  is  not  sufficient 
for  the  finder  to  merely  suggest  a  plausible 
theory;   he  must    defeat    the    title    of    the 
Crown. 

A  number  of  gold  articles  were  found  by  a 
ploughman  in  Ireland,  and  they  eventually 
came  into  the  possession  of  the  defendants. 
The  Crown  contended  that  the  fact  that  all 
the  articles  were  found  close  together,  and 
some  packed  inside  others,  raised  the  infer- 
ence that  they  had  been  deliberately  hidden; 
the  defendants  suggested  inter  alia  that  they 
were  a  votive  offering  to  some  deity. 

Held— that  this  suggestion  was  pure  specu- 
lation, and  that  the  correct  inference  was 
that  contended  for  by  the  Crown. 

The  defendants  liien  argued  that  the  riglit 
of  the  Crown  to  treasure  trove  in  the  par- 
ticular locality  had  been  parted  wifli  by 
ciiarter  to  a  society,  whose  title  had  now 
devolved  upon  them. 
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Held— that    the    word    "  franchise "    upon 

which   the   defendants   relied,    could   not   be 

construed   so   as   to   include   treasure   trove; 

and  that  the  articles  must  be  delivered  up 

to  the  Crown. 

Attorney-Generai,  v.  Trustees  of  the  British 

[MusEDM,  [1903]  2  Ch.  598;  72  L.  J.  Ch.  743; 

51  W.  E.  582;  88  L.  T.  858;  19  T.  L.  R.  555— 

Farwell,  J. 

III.  CERTIORARI. 

Sn'  aho  Food  and  Drugs  ;  Intoxica- 
ting Liquors,  4,  <;,  7,  11,  40,  90. 

17.  When  Granted  —  Discretion.]— The 
granting  of  a  writ  of  certiorari  at  the  in- 
stance of  a  private  person  is  a  matter  of 
discretion,  and  not  ex  dehito  justitiae,  and 
a  writ  will  not  be  granted  where  it  will 
confer  no  benefit  upon  the  applicant. 

Eex   v.  Londonderry  Justices,  [1905]  2  Ir.  R. 
[318-C.   A. 

18.  When  Granted— Discretion— Poor  Law 
—Maintenance  —  Order  jor— Distress  War- 
rant —  Ministerial  or  Judicial  Act.']— 
Whether  the  granting  of  a  distress  warrant 
by  justices  for  an  amount  due  for  the 
maintenance  of  a  father  and  mother  is  a 
ministerial  or  judicial  act,  the  Court  has 
a  discretion  whether  a  certiorari  ought  to 
be    granted. 

Reg.  v.  Webber,  (1899)  16  T.  L.  E.  1-Div.  Ct. 

19.  Coroner's  Certificate— Qualification  of 
Jurors— Fine  for  Non-attendance— Quashing 
on  Certiorari.] — A  person  not  an  inhabitant 
householder,  nor  occupying  any  premises 
within  the  jurisdiction  of  the  coroner,  but 
being  only  a  shareholder  in  a  limited 
company  carrying  on  business  within 
the  jurisdiction,  is  not  liable  to  serve  on 
summons  as  a  juryman  on  an  inquest  held 
within  the  jurisdiction,  or  to  be  fined  for 
disobedience  to  a  jury  summons  left  at  the 
place   of  business  of   the   company. 

The   coroner's   certificate   imposing   a   fine 

on  such  a  person  was  quashed  on  certiorari. 

Eex  v.  Waldo,  Ex  parte  Hudson,    (1903)  67 

[J.  P.  103-Div.  Ct. 

20.  Costs— Power  of  Court.]- The  King's 
Bench  Division  and  Court  of  Appeal  have 
power  to  award  costs  to  a  successful  appli- 
cant for  a  writ  of  certiorari. 

Reg.  v.  London  JJ.   ([1894]  1  Q.  B.  453;  63 
L.  J.  Q.  B.  301;  58  J.  P.  380;  42  W.  E.  225 
70  L.  T.  148-C.  A.)  followed. 
Eex  v.  Woodhouse,  Ex  parte  Ryder,   [1900] 

[2  K.  B.  501;  75  L.  J.  K.  B.  745;  70  J.  P. 
485;  95  L.  T.  399;  22  T.  L.  E.  603— C.  A. 

21.  Justices— Appointment  of  Clerk  to  Jus- 
tices—Whether a  Judicial  or  Ministerial 
Act.l — An  appointment  by  justices  of  a  per- 
son to  be  their  clerk  is  a  ministerial,  and 
not  a  judicial,  act,  and  therefore  cannot  be 
brought   up   for   review   on  certiorari. 


Eex    v.    Drummond    and    Others,    Ex    parte 

[Saunders,  (1903)  67  J.  P.  300;  88  L.  T.  833; 

1  L.  G.  E.  567— Div.  Ct. 

22.  Licensing  Justices— General  Annual 
Licensing  Meeting.  —Certiorari  will  issue  to 
bring  up  for  review  a  decision  of  licensing 
justices  granting  or  refusing  to  grant  a 
licence  at  the  general  annual  licensing  meet- 
ing. 

Beg.  V.  Sharman  ([1898]  1  Q.  B.  578;  67  L.  .T. 
Q.  B.  400;  62  J.  P.  296;  46  W.  E.  367;  78  L.  T. 
320— Div.   Ct.,   see   Intoxicating   Liquors,   11) 
not  followed. 
Eex    v.    Woodhouse    and    Others,    Ex    parte 

[Eyder,  [1906]  2  K.  B    501 ;  75  L.  J.  K.  B. 

745;  70  J.  P.  486;  95  L.  T.  307;  22  T.  L.  E. 
603-C.  A. 

Note.— The  decision  of  the  C.  A.  in  the 
cases  noted,  Nos.  20  and  22,  was  reversed  on 
the  merits  by  the  House  of  Lords.  But  such 
reversal  does  not  appear  to  affect  the  points 
on  which  the  case  is  here  noted— see  sub. 
nom. 
Leeds   Corporation  v.   Eyder   [1907]   1  A.   C. 

420;  76  L.  J.  K.  B.  1032;  71  J.  P.  484;  97 
L.  T.  201;  23  T.  L.  R.  721-H.  L.  (E.). 

23.  Certiorari — Licensing  Act,  1872  (35  & 
30  Vict,  c.  94),  s.  2G— Order  of  Justices.']— 
Certiorari  will  lie  in  a  proper  case  to  bring 
up  and  quash  an  order  of  justices  granting 
an  exemption  from  closing  licensed  premises 
under  sect.  26  of  the  Licensing  Act,  1872. 
Rex  v.  Johnson  and  Others,   [1905]  2  K.  B. 

[59;   74  L.  J.   K.   B.  585;   69  J.  P.  236;  53 

W.  E.  655;  92  L.  T.  654;  21  T.  L.  E.  423- 

[Div.  Ct. 

24.  Order  of  Justices—Special  Case  Ap- 
plied for  but  not  Proceeded  with— No  Bar 
to  Issue  of  Certiorari.] — The  fact  that  a 
special  case  has  been  asked  for,  but  dropped, 
is  not  necessarily  a  bar  to  the  grant  of  a 
writ  of  certiorari. 

Rex  v.  Part  and  Another,  (1906)  70  J.  P.  398 
[—Div.  Ct. 

25.  Quarter  Sessions— Conviction  Affirmed 
—"  Unspeaking"  OrcZer.]— Quarter  Sessions 
affirmed  a  conviction  on  appeal  from  petty 
sessions;  the  order  did  not  state  a  case  or 
show  upon  what  evidence  it  was  based. 

Held— that  it  could  not  be  quashed  on 
certiorari  on  an  allegation  that  there  was 
no  evidence  to  support  it. 

Walsall  Overseers  v.  L.  S  N.  W.  Ry.  Co. 

((1879)  4  App.  Cas.  30;  48  L.  J.  M.  C.  65;  39 

L.  T.  493-H.  L.)  applied. 

Rex    v.    Galway    JJ.,    [1900]    2  Ir.  R.  440- 

[K.  B.  D. 

26.  Quarter  Sessions— Bias  of  Justices- 
Conviction  Reversed.]— An  order  of  Quarter 
Sessions  reversing  a  conviction  cannot  be 
quashed  on  certiorari  on  the  ground  of  the 
bias  of  one  of  the  justices. 
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Certiorari— Continued. 

The  order  of  a  biassed  tribunal  is  not 
void,  but  only  voidable;  therefore  the  appel- 
lant was  in  danger  of  conviction,  and  nemo 
debet  bis  vexari  pro  una  et  eadem  causa. 
Eex  v.  Galway  JJ.,  [190GJ  2  Ir.  E.  499— 
[K.  B.  D. 

27.  BuJe  ISlisi—Gi-ound  for — Conviction — 
Alleged  Bias  of  Justice.]— To  entitle  a  per- 
son to  a  rule  7iisi  for  a  writ  of  certiorari  to 
remove  a  conviction  of  him  into  the  High 
Court  for  the  purpose  of  being  quashed,  it 
is  not  enough  to  allege  that  the  justices,  or 
one  of  them,  had  strong  views  on  the  sub- 
ject appertaining  to  the  offence  of  which  the 
defendant  is  convicted. 

Accordingly,  where  the  affidavits  in  sup- 
port of  the  application  stated  that  the 
Chairman  of  the  Justices  had  made  remarks 
during  the  hearing  of  the  summons  against 
the  defendant  for  driving  a  motor-car  at  a 
greater  speed  than  12  miles  an  hour,  which 
remarks  were  alleged  to  indicate  a  strong 
bias  .against  motor-cars  generally,  and  had 
also  strongly  expressed  his  views  when  simi- 
lar charges  had  been  before  the  Bench  on 
previous  occasions,  the  Court  held  this  was  j 
an  insufficient  ground  on  which  to  grant  a 
rule  ?iisi  for  a  writ  of  certiorari  to  remove  j 
the  conviction  into  the  High  Court. 
Ex  PAETE  Wilder,  (1902)  G6  J.  P.  761— Div.  Ct.  I 

28.  Service  of  Bute  Nisi  on  Justices— Affi- 
davit—Crown  Office  Bules,  1906,  r.  21.]— The 
affidavit  of  service  of  a  rule  nisi  required  by  i 
CrowQ  Office  Rule  21  need  not  be  filed  before  j 
the  argument :  it  may  be  filed  subsequently. 
Eex  v.  Noethdmberland,  JJ.,   (1907)  71  J.  P. 


[31-Div.   Ct. 
IV.  HABEAS   CORPUS. 

And  see  Extradition. 

29.  Conviction  at  Petty  Sessions— War- 
rant of  Commitment — hnprisonment— Re- 
lease on  Bail  Pending  Appeal— Conviction 
Amended— Need  for  Neiv  Commitment- 
False  Imprisonment— Action  against  Clerk 
of  the  Peace— Action  against  Governor  of 
Prison— Summary  Jurisdiction  Act,  1848  (11 
&  12  Vict.  c.  43),  s.  27.]— When  a  man,  who 
has  been  convicted  at  Petty  Sessions  and 
sent  to  prison,  is  subsequently  released  on 
bail  pending  an  appeal,  and  his  appeal  Is 
dismissed,  a  new  warrant  of  commitmoat 
siiould  be  obtained  from  the  recorder,  oi' 
cliairman,  or  from  a  justice  under  sect.  27 
of  the  Summary  Jurisdiction  Act,  1848. 

Tlie  clerk  of  a  Court  of  justice,  not  giving 
any  independent  order,  but  merely  carrying 
out  the  directions  of  the  Court,  is  acting  in 
a  purely  ministerial  capacity,  and  incurs  no 
liability  for  his  act. 

Dewcs  v.  Biley  ((1851)  11  C.  B.  434)  fol- 
lowed. 

The  plaintiff,  having  been  convicted  of 
being  a  rogue  and  vagabond  for  indecent  ex- 
posure,   was    sentenced    by    magistrates    at 


I  Petty    Sessions    to    two    months'    imprison- 
ment with  hard  labour,  and  the  warrant  of 
commitment  was  duly  executed.      He,  how- 
'  ever,  gave  notice  of  appeal,  and  was  released 
I  on  bail.     On  the  hearing  of  the   appeal  he 
I  was  convicted  of  being  a  rogue  and  a  vaga- 
bond within  sect.  4  of  5  Geo.  4,  c.  83,  for  in- 
decent exposure  on  December  5th,  190],  and 
on  December  18th,  1901.       The  lecorder  re- 
mitted the  hard  laloour  to  which  he  had  been 
originally  sent'mced,  and  ordered  him  to  be 
detained  for  the  same  term  of  two  months 
in  the  second  division,  altering  the  original 
conviction  in  red  ink  to  this  effect  and  in  the 
above-mentioned  terms.    This  amended  con- 
viction and  the  original  warrant  of  commit- 
ment were  sent  to  Pentonville,  and  on  these 
documents  he    was    lodged    in  gaol   by   the 
governor    of    Pentonville    Prison    on    April 
j  18th,  1902. 

A  rule  nisi  having  been  obtained  for  a 
writ  of  habeas  corpus. 
I  Held— that  the  operation  of  the  original 
warrant  of  commitment  was  exhausted,  and 
a  fresh  warrant  therefore  became  necessary, 
to  be  obtained  either  from  the  learned  re- 
corder, or  from  a  magistrate,  pursuant  to 
sect.  27  of  the  Summary  Jurisdiction  Act, 
1848;  and  that  the  plaintiff  must  be  dis- 
charged from  custody. 

Whether  the  conviction  was  bad  as  alleg- 
ing two  offences,  quaere. 

Thereupon  the  plaintiff  brought  an  action 
against  the  clerk  of  the  peace  and  against 
the  governor  of  Pentonville  Prison,  for 
damages  for  assault  and  for  false  imprison- 
ment. A  special  jury  assessed  his  damage, 
if  any,  at  ^£5. 

Held— that  the  action  failed  as  agaiist 
the  clerk  of  the  peace,  as  he  had  given  no 
independent  order,  and  the  clerk  of  a  Court 
acting  in  pursuance  of  and  for  the  pui^__. 
of  carrying  out  the  order  of  a  judge,"is 
ministerial  officer  and  protected. 

But  that  the  action  would  lie  against  the 
governor,  for  the  original  conviction  as 
amended,  and  the  original  warrant  of  com- 
mitment, which  on  the  face  of  it  had  ex- 
pired,  did  not  separately  or  together  consti' 
tute  such  a  warrant  as  would  protect  him. 

The  order  of  Quarter  Sessions,  together 
with  the  recognisances  into  which  the  sure- 
ties entered  when  the  plaintiff  ^^as  released 
on  bail  that  he  should  abide  by  and  perform 
the  order  of  the  Court  of  Appeal,  did  not 
render  any  warrant  other  than  the  original 
unnecessary,  as  sect.  27  of  the  Summary 
Jurisdiction  Act,  1848  (11  &  12  Vict.  c.  43). 
contemplates  a  fresh  warrant  being  issued 
after  the  appellant  is  convicted  on  appeal; 
and,  if  the  order  of  Quarter  Sessions  were 
sufficient,  the  gaoler  would  have  to  rely  on 
a  document  not  handed  to  him,  and  not  re- 
feri-ed  to  in  the  order  handed  to  him. 

Eex    v.    Goveenor    of    Pentonville    Prison, 

[Demer  v.  Cook  and  Another,  (1903)  67  J.  P. 

206;  88  L.  T.  629;  19  T.  L.  E.  327;  20  Cox 

C.  C.  444;  20  Cox    C.  C.  353-Div.  Ct.  and 

Lord  Alvcrstone,  C.  J. 
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Habeas  CorpviS—Continued. 

30.  Jurisdiction  of  Court— Writ  to  Per- 
son out  of  the  Jurisdiction— Power  to  Issue.^ 
— The  Court  lias  no  power  to  order  the  issue 
of  a  writ  of  habeas  corpus  directed  to  a  per- 
son who  at  the  time  of  the  order  is  out  ot 
the   jurisdiction. 

Eex    v.   Pinckney,     [190J,]    2    K.     B.    84;     73 

[L.  J.  K.  B.  448;  G8  J.  P.  3G1;  52  AV.  E.  513; 

90  L.  T.  468;  20  T.  L.  R.  363-C.  A. 

31.  Prisoner— W itn-iss— Order  on  Governor 
of  Prison.]— Where  a  plaintiff  moved  ej- 
parte  for  an  order  on  the  governor  of  a 
prison  to  produce  a  prisoner  in  Court  at  the 
trial,  but  the  time  of  hearing  was  uncer- 
tain, the  Court  made  the  order  in  the  form 
given    in    "  Seton,"    5th    edit.,    p.    89,    but 


35.  When  Granted  —  No  Other  Specific 
Legal  Remedy— Guardians  Failing  to  Ap- 
point Vaccination  Officer— Power  of  Local 
Governynent  Board  to  Appoint— Poor  Law 
Amendment  Act,  18C8  (31  &  32  Vict.  c.  122), 
s.  1— Vaccination  Act,  1871  (34  &  35  Vict.  c. 
98),  ss.  5,  16.]— The  guardians  of  Leicester 
failed  for  more  than  twenty-eight  da3-s  after 
receipt  of  a  requisition  from  the  Local 
Government  Board  to  appoint  a  vaccination 
officer,  and  the  latter  body,  instead  of  ap- 
pointing the  officer  themselves,  applied  to 
the  Court  for  a  mandamus. 

Held— that,  as  there  was  no  other  specific 
legal  remedy  for  the  neglect  of  duty  of 
which  the  guardians  had  been  guilty,  there 
was  no  means  of  compelling  them  to  fulfil 
their  duty   except  by   mandamus,  and  that 


directed  that  the  same  should  not  be  drawn  i  an   appointment   by   the   Local   Government 


up  until  the  case  was  in  the  paper  for  trial 

Jenks  v.  Ditton,  (1897)  18  Cox    C.  C.  608;  76 

[L.    T.    591-Stirling,    J. 

V.  MANDAMUS. 

Sec  Highways,  60,  61  ;   Intoxicating 
Liquors,  7,  II,  35,  40. 

32.  Application  for  by  Counsel  or  in  Per- 
son—Justices Protection  Act,  1848  (11  &  12 
Vict.  c.  44),  s.  5.]— A  -writ  of  mandamus  can 
only  be  moved  for  by  counsel,  and  the  same 
practice  applies  in  the  case  of  a  motion 
under  the  Justices  Protection  Act,  1848,  s. 
5,  for  a  rule  in  the  nature  of  a  mandamus 
to  justices. 

In  re  Lewis  ((1888)  21  Q.  B.  D.  191;  57  L.  J. 
M.  C.  108;  52  J.  P.  773;  37  W.  E.  13;  59  L.  T. 
338— Div.  Ct.)  no  authority  on  this  point. 
Ex  PARTE  Wallace,  [1902]  2  K.  B.  488;  71  L   J 

[K.  B.  788;  50  W.  E.  678;  18  T.  L.  E.  740- 

C.  A. 

33.  When  Granted— Action  for  Manda- 
mus.]—The  Court  will  not  ordinarily  grant 
the  prerogative  writ  of  mandamus  where  an 
action  for  mandamus  can  be  brought. 

Ex  PARTE  Page,  (1898)  14  T.  L.  E.  61— C.  A. 


34.  When  Granted— Public  Body— Inferior 
Court— Effective  Alternative  Remedy— Bis- 
cretion.]— It  is  now  well  established  that 
if  a  body  who  are  charged  with  the  per- 
formance of  a  public  duty  do  not  discharge 
it,  a  mandamus  will  lie  to  compel  them  to 
discharge  it;  or  if  an  inferior  Court  does 
not  entertain  a  case  which  it  ought  to  enter- 
tain, a  mandamus  will  lie  to  compel  it  to 
entertain  it.  It  is  equally  clear  that  if 
there  is  an  effective  alternative  remedy,  the 
Court  has  a  discretion  as  to  whether  or  not 
it  will  grant  a  writ  of  mandamus;  and,  as 
a  rule,  the  Court  does  not  grant  the  writ 
where  there  is  a  sufficient 
remedy. 


Board  of  a  vaccination  officer  would  be  no 
remedy  for  the  neglect  of  their  duty  by  the 
guardians. 

Eeg.  v.  Leicester  Guardians,  [1899]  2  Q.  B. 

[632;  68  L.  J.  Q.  B.  945;  81  L.  T.  559;  15 

T.  L.  E.  511-Div.  Ct. 

36.  Previous  Request-Form  of  Request.] 
—In  order  to  lay  the  foundation  for  an 
application  for  a  mandamus  to  some  inferior 
Court,  it  is  not  necessary  to  request  such 
Court  to  make  any  specific  order,  provided 
it  is  requested  generally  to  exercise  its 
jurisdiction  in  the  matter. 
Rex  v.  Cornwall  JJ.,  [1903]  2  K.  B.  178;  72 

[L.  J.   K.  B.  622;  67  J.   P.  290;  51  W.  E. 

285;  88  L.  T.  775;  1  L.  G.  E.  605-Div.  Ct. 

38.  Equal  Division  of  Votes  at  Quarter 
Sessions— Adjournment— Discretion  —  Petty 
Sessions.]— In  discretionary  applications  to 
quarter  sessions,  where  there  is  an  equal 
division  of  opinion  among  the  justices,  and 
they  decline  to  make  the  order  sought,  and 
refuse  to  adjourn  and  re-hear  the  matter, 
the  King's  Bench  will  not  compel  them  by 
mandamus  to  do  so. 

Semble  (per  Gibson,  J.)— that  the  same 
principle  applies  to  complaints  under  the 
Petty    Sessions   Act. 

Rex  v.  Tipperary  Justices,  [1903]  2  Ir.  E.  108— 
[K.   B.   D. 


Eex  v.  Stepney  Corporation,  [1902]  1  K.  B 

[317  at  p.  321 ;  71  L.  J.  K.  B.  238  at  p.  242 ; 

50   W.    E.    412;    86   L.    T.   21   at   p.   22;   18 

T.  L.  E.  98— per  Lord  Alverstone,  C.J. 


39.  Police  Magistrate  Stating  Case— Deci- 
sion Binding  on  Magistrate—"  Erroneous  in 
Point  of  Law  or  in  Excess  of  Jurisdiction  " 
—Summary  Jurisdiction  Act,  1879  (42  &  43 
Vict.  c.  49,  s.  33  (1).]— A  magistrate  decided 
against  the  London  County  Council  on  the 
ground  that  the  point  was  decided  in  Carritt 
V.  Godson  <£•  Son,  [1899]  2  Q.  B.  193;  68  L.  J. 
Q.  B.  799;  63  J.  P.  644;  80  L.  T.  771;  15 
T.  L.  E.  400-Div.  Ct.  The  magistrate  de- 
alternative  !  clined  to  state  a  case  for  the  same  reason. 
j  It  was  admitted  that  the  case  before  the 
magistrate  was  on  all  fours  with  Carritt  v. 
Godson  &  Son. 


Held— that    the    magistrate    was    perfectly 
right,    and    it    would   have   been   wrong   for 


857 


CROWN    PRACTICE. 


858 


Mandamus— CfH^r^iiCf?.  I 

him  in  the  circumstances  to  state  a  case; 
his    determination    was    not    "  erroneous    in 
point  of  law  or  in  excess  of  jurisdiction."      I 
Keg.  v.  SniEL  and  Others,  (1900)  82  L.  T.  587;  ! 
[16  T.  L.  E.  349-C.  A. 

40.  Procedure— Peremptory  Writ  of  Man- 
damus—Service of  on  Members  of  Corpora- 
tion—Copy served  with  Order  of  Court  to 
make  Return  to  Writ.]— A  peremptory  writ 
of  mandamus  was  duly  served  on  ten  mem- 
bers of  a  borough  council  in  1897,  command- 
ing the  corporation  to  obey  an  order  of  the 
Local  Government  Board  limiting  a  time 
for  the  carrying  out  of  a  sewerage  scheme, 
pursuant  to  a  local  Act  passed  in  1885.  The  i 
writ  after  service  was  left  in  the  hands  of 
one  of  the  members,  who  lost  it.  In  March,  ' 
1903,  of  the  forty-eight  members  of  the 
council  only  seven  remained  who  were 
originally  served  in  1897,  and  in  that  month 
all  forty-eight  members  were  served  with 
an  order  of  the  Court  to  make  a  return  to 
the  peremptory  writ  served  in  1897,  a  copy 
of  which  accompanied  the  order.  On  a 
rule  nisi  to  show  cause  why  the  return 
should  not  be  taken  off  the  file,  and  calling 
on  the  forty-eight  individual  members  to 
show  cause  why  writs  of  attachment  should 
not  issue  against  them  for  disobedience  to 
the'  peremptory   writ. 

Held— that  under  the  circumstances,  all 
forty-eight  members  were  duly  served  with 
the  peremptory  writ  in  March,  1903.  It 
was  ordered  that  writs  of  attachment  should 
issue  against  the  seven  members  originally 
served,  the  writs  to  lie  in  the  Crown  Office 
until  a  certain  date,  leaving  the  onus  on  the 
seven  members  to  satisfy  the  Court  that  the 
writ  was  obeyed.  The  matter  was  allowed 
to  stand  over  as  against  the  other  forty-one. 
Rex  v.  Worcester  Corporation,  (1904)  68  J.  P. 
[130;  2  L.  G.  R.  51-Div.  Ct. 
Subsequently,  the  Court,  being  satisfied 
that  the  work  was  being  diligently  carried 
on,  ordered  the  writs  to  remain  in  the  oflBce 
for  an  unspecified  period,  the  matter  to 
stand  over  generally  with  liberty  to  apply. 
Rex  v.  Worcester  Corporation,  (1905)  69  J.  P. 
[296;  3  L.  G.  R.  468-Div.  Ct. 


who  for  another  matter  wished  to  obtain 
inspection  of  those  books.  The  board  re- 
fused to  allow  the  solicitors  to  inspect,  on 
the  ground  that  the  ratepayer  alone  was 
the  person  to  whom  they  were  bound  to 
produce  the  books,  and  that  the  present 
application  was  not  made  bond  fide,  but  for 
another  purpose,  that  was  indirectly  ob- 
taining inspection  on  behalf  of  the  com- 
pany for  whom  the  solicitors  were  also 
acting. 

Held— that  the  Court  would  not  in  the 
exercise  of  their  discretion  make  absolute 
this  rule  for  a  writ  of  mandamus,  as  the 
application  was  not  made  bond  fide  for  the 
purpose  of  the  ratepayer,  but  for  another 
purpose. 
Reg.  v.  Wimbledon  Urban  District  Codncil,  Ex 

[parte  Hatton,   (1898)  62  J.  P.  84;  77  L.  T. 
599;  14  T.  L.  R.  146— Div.  Ct. 


CRUELTY    TO    ANIMALS. 

Sec  Animals. 


CRUELTY   TO    CHILDREN. 

See  Criminal  Law  and  Procedure. 


CUSTOM    OF    THE 

COUNTRY, 

See  Agriculture,  10. 


CUSTOMS    AND    USAGES. 

See  Agency,  21,  48;  Bankers.  24; 
Bankruptcy,  223,  225  ;  Bills  of 
Exchange,  30,  32,  33  ;  Builders, 
etc.,2,  9, 28;  Carriers,  15;  Stock 
Exchange,  1—9  ;  Trade,  2,  3. 


41.  Refusal  to  Produce  Minutes  of  Buria 
Board  to  Ratepayer— Application  not  bona 
fide— f/J terror  Motive-Burial  Act,  1852  (15 
&  16  Vict.  c.  85),  ss.  16,  17.]-By  the  Burial 
Act,  1852,  sect.  10,  the  minutes  of  the  burial 
board  are  to  be  entered  in  a  book,  and  by 
sect.  17  "all  such  books  are  to  be  open  to 
the  examination  of  every  ,  .  .  ratepayer 
.  .  .  who  may  take  copies,"  and  if  this  is 
not  permitted  there  is  a  penalty  of  <£5.  A 
ratepayer  named  Hatton  made  an  applica- 
tion to  the  District  Council  of  Wimbledon, 
being  the  burial  board,  for  his  solicitors  to 
inspect  and  take  copies  of  these  minutes. 
Those  solicitors  were  acting  for  a  company. 


2  CUSTOMS    DUTIES. 


See  Revenue. 
CY    PRES   DOCTRINE. 

See  Charities  ;  Wills. 

DAIRIES   AND   COWSHEDS. 

See  Public  Health. 
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DAMAGES. 

I.  Classification  of  Damages. 

(a)  General  or  Nominal     .         .         .  8o9 
(fc)  Penalty  or  Liquidated  .         .  859 

(c)  Consequential       .         .         .         .861 

II.  Measure  ok  Damages    .        .        .802 

III.  WHE!i  Damages  cannot  be  Re- 

covered          867 

IV.  Assessment 868 

See    also    Bankers    and     Banking  ; 

Bankruptcy  and  Insolvency; 
Builders  ;  Contract  ;  Highways, 
67  ;  Master  and  Servant,  4.55  ; 
Sale  of  Goods  ;  Shipping  and 
Navigation. 

1.  CLASSIFICATION  OF  DAMAGES. 

(a)  General  or  Nominal. 

1.  General  or  'Nominal— Agreement  to 
Purchase  Debentures  —  Damages.']— The  \ 
defendants  agreed  with  the  plaintiff  syndi-  \ 
cate  to  purchase  debentures  of  the  plaintiff 
syndicate.  The  defendants  failed  to  carry 
out  the  agreement.  j 

Held— that  the  plaintiff  syndicate  was  en- 
titled to  recover  from  the  defendants  general,  | 
and  not  merely  nominal  damages,  for  the  j 
defendants'  breach  of  contract.  [ 

Wallis  Chlorine  Syndicate,  Ld.  v.  American 

[Alkali  Co.,  Ld.,   (1901)  17  T.   L.   E.  656- 
Grantham,  J. 

(b)  Penalty  or  Liquidated. 
And  see  Action,  2  ;  Builders,  19.  ! 

2.  Breach  of  Contract— Wrongful  Dismis-  , 
saL]— The  plaintiff  claimed  =£1,000  under  an 
agreement  between  him  and  the  defendant 
company  which  provided  that  if  at  any  time 
during  a  certain  term  the  company  should 
by  notice  determine  the  engagement  of  the 
plaintiff  without  assigning  any  reason,  the 
company  should  pay  the  plaintiff  "  by  way  j 
of  compensation  and  in  full  discharge  of  his 
rights  and  claims  the  sum  of  ,£1,000."  The 
plaintiff  was  dismissed  for  a  bad  reason 
which  was  equivalent  to  "  no  reason." 

Held— that     the     ^£1,000     was     liquidated 
damages. 

Thomas  v.  London  Sewing  Machine  Co.  (1898) 
[11  T.  L.  11.  38-Mathew,  J.  i 

3.  Deposit—Sum  deposited  to  be  forfeited 
on  Breach  of  any  one  of  several  Stipulations 
—Stipulations  of  varying  Degrees  of  Import- 
ance.]—VChere  in  a  contract  a  sum  of  money 
is  made  payable  upon  the  happening  of  one 
of  several  possible  breaches  of  different  sig- 
nificance or  importance,  the  general  rule  is 
that  such  a  sum  is  to  be  treated  as  a  penalty  ; 
and  not  as  liquidated  damages;  but  the  ■ 
Court  is  entitled  to  take  into  consideration 
the  whole  of  the  circumstances  in  which 
the  document  came  into  existence,  with  the 


view  of  ascertaining  the  intention  of  the 
parties,  and  where  it  appears  that  one  of  the 
parties  has  deposited  with  the  other  a  sum 
of  money  and  agreed  that  it  should  be  for- 
feited as  and  by  way  of  liquidated  and  ascer- 
tained damages  on  the  breach  by  him  of  any 
of  several  stipulations  of  varying  degrees  of 
importance,  the  Court  will  give  effect  to  the 
plain  meaning  of  the  contract  by  treating 
the  sum  deposited  as  liquidated  damages  and 
not  as  a  penalty. 

Pye  v.  The  British  Automobile  Commercial 
[Syndicate,  Ld.,  [1906]  1  K.  B.  425;  75 
L.  J.  K.  B.  270;  22  T.  L.  R.  287-Bigham,  J. 


4.  Intention  —  Nan  -  delivery  of  Coal 
Abroad.]— By  a  contract  between  the  plain- 
tiff, who  was  a  coal  owner  carrying  on  busi- 
ness abroad,  and  the  defendants,  who  were 
coal  exporters  in  England,  the  latter  agreed 
to  sell  to  the  former  about  10,000  tons  of  coal 
as  follows  : — About  2,000  tons  of  screened  coal 
at  13s.  lOd.  per  ton,  c.i.f.,  to  be  shipped  in 
January,  about  900  tons  of  screened  steam 
coals  at  13s.  lOd.  per  ton,  c.i.f.,  to  be  shipped 
in  March,  and  about  1,100  tons  of  small  steam 
coals  at  8s.  4d.  per  ton,  c.i.f.,  to  be  shipped 
in  March,  and  the  rest  in  subsequent  months; 
"  penalty  for  non-execution  of  this  contract 
by  either  party.  Is.  per  ton  on  the  portion 
unexecuted  and  the  amount  of  proved  loss, 
if  any,  on  freight  actually  arranged."  The 
defendants  did  not  ship  the  March  instal- 
ment of  2,000  tons,  and  the  plaintiffs  claimed 
,£320  damages  for  breach  of  the  contract.  The 
defendants,  who  had  themselves  drawn  up 
the  contract,  contended  that  the  damages 
were  assessed  by  it  at  Is.  per  ton  on  the 
amount  not  delivered,  and  that  they  were 
not  liable  for  damages  beyond  that  amount, 
namely,  .£90, 

Held— that,  though  the  word  "  penalty " 
was  used,  the  parties  intended  the  Is.  per 
ton  on  the  portion  unexecuted  to  be  liqui- 
dated damages  for  non-delivery,  and  that 
therefore  that  was  the  measure  of  the 
damages. 
Diestal  v.  Stevenson  &  Co.,  [1906]  2  K.  B.  345; 

[75    L.  J.  K.  B.   797;  22    T.   L.   E.   673;    9 

C.  L.  T.  10;  12  Com.  Cas.  1- 

Kennedy,  J. 

5.  Penalty  Clause — Waiver.] — The  Spanish 
Government  in  expectation  of  war  with  the 
United  States  ordered  from  the  appellants 
four  torpedo-boat  destroyers,  the  last  to  be 
delivered  within  seven  and  Ihree-quarter 
months,  with  the  proviso  that  "  the  penalty 
for  later  delivery  shall  be  at  the  rate  of  d£500 
per  week  for  each  vessel."  The  vessels  were 
delivered  and  accepted  many  weeks  late  and 
were  paid  for;  but  the  purchasers  now  sued 
for  penalties. 

Held— (1)  that  the  ,£500  per  week  was  to  be 
regarded  as  liquidated  damages  and  not  a 
penalty,  and  could  be  recovered;  (2)  that  the 
claim  to  damages  had  not  been  waived  by 
paying  the  price  in  full  without  reservation. 
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Classification  of  Damages — Continued, 

Decision  of    Ct.  of    Sess.    ([1003]    F.    1016) 

affii-med. 

Clydebank  Engineering  and  Shipbuilding  Co., 

[Ld.,   and   Others   v.    Yzquierdo   Castaneda 

AND  Others,  [1903]  A.  C.  6;  74  L.  J.  P.  C.  1 ; 

21  T.  L.  E.  58— H.  L. 


6.  Retention  Moneys  on  Non-completion  oj 
liailwaij— Actual  Cost.]— The  criterion  of  | 
whether  a  sum— whether  it  is  called  penalty  j 
or  liquidated  damages— is  truly  liquidated 
damages,  and  as  such  not  to  be  interfered 
with  by  the  Court,  or  is  truly  a  penalty 
which  covers  the  damage,  if  proved,  but  does 
not  assess  it,  is  to  be  found  in  whether  the 
sum  stipulated  for  can  or  cannot  be  regarded 
as  a  genuine  pre-estimate  of  the  creditor's 
probable  or  possible  interest  in  the  dtie  per- 
formance of  the  principal  obligation. 

A  contract  for  constructing  a  railway  pro- 
vided that  in  the  event  of  non-completion  the 
contractor  should  forfeit  to  the  Government 
certain  deposited  moneys  and  certain  reten- 
tion moneys  "  as  and  for  liquidated 
damages  sustained  by  the  said  Govern- 
ment for  non-completion  of  the  said  line," 
and  that  the  Government  might  take  pos- 
session of  the  incomplete  line,  and  pay  the 
balance  due  in  respect  of  its  actual  cost.  The 
line  not  being  completed. 

Held — (1)  the  Government  was  not  entitled 
to  the  moneys  as  liquidated  damages,  and 
(2)  the  term  "  actual  cost "  did  not  include 
interest  on  the  expenditure. 

The  Commissioner  of  Works  (Cape  of  Good 
[Hope)  v.  Hills,  [190G]  A.  C.  3G8;  75 
L.  J.  P.  C.  69;  94  L.  T.  833;  22  T.  L.  K.  589— 

P.  C. 

7.  Several  rrovisions."] — Priwd  /ac/e,  where 
there  are  a  number  of  stipulations  in  a  con- 
tract and  a  sum  is  payable  on  the  breach  of 
any  of  them,  such  sum  is  a  peuaUy  and  not 
liquidated  damages. 

The  defendant  failed  to  carry  out  a  con- 
tract by  which  he  agreed,  inter  alia,  to  buy 
from  the  plaintiff  a  public-house  and  fittings, 
and  the  plaintiff  agreed  to  assign  the  licences 
and  not  to  carry  on  a  rival  business  within 
a  mile.  The  contract  contained  a  provision 
that,  "  if  either  of  the  said  parties  should 
neglect  to  perform,  or  refuse  to  comply  Avith 
any  part  of  this  agreement,  <£25  should  be 
payable  "  as,  or  in  the  nature  of,  liquidated 
damages." 

Held— that  the  JC25  must  bo  regarded  as  a 
penalty. 

Bradley    v.    Walsh,    (1903)    88    L.    T.     737— 
[Div.  Ct. 

((•)  Consequential. 

8.  Contract— Supply  of  Mechanism— Injury 
to  Servant  through  Mechanism  breaking 
down.l—A.  contracted  to  supply  B.  with  a 
piece    of    mechanism.      After    delivery    the 


mechanism  broke  down  and  caused  injury  to 
a  servant  of  B.  B.  was  found  liable  to  the 
servant  in  damages  by  verdict  of  a  jury. 

Held— that  B.  in  suing  A.  for  breach  of 
contract  was  entitled  to  include  as  damages 
the  sum  which  he  had  been  found  liable  to 
pay  his  servant,  together  with  the  costs  cf 
defending  the  action  in  which  that  claim  had 
been  constituted. 
Baxter  v.  Boswell,  1899  (O.  H.),  6  S.  L.  T.  351. 


9.  Warranty  —  Sub-coyitract  —  Charter- 
party — Warranty  as  to  Fitness  of  Vessel- 
Personal  Injuries  to  Stevedore.'] — A  char- 
terer, having  beea  compelled  in  an  action 
to  pay  damages  to  a  stevedore  for  personal 
injuries  sustained  by  reason  of  the  defective 
condition  of  the  vessel. 

Held— entitled  to  recover  from  the  per- 
sons from  whom  he  chartered. 


Scott  v.  Foley  &  Co., 


16  T.  L.  R.  5&  - 
[Bigham,  J. 


10.  Fatal   Accident— Loss    of    Child's    Ser- 
vices— Funeral      Expenses — Travelling      Ex- 
penses of  Father — Fatal  Accidents  Act,  18iG 
9  &  10  Vict.  c.  93).]- A  child,  aged  11,  who 
lived  with  her  father  and  performed  certain 
household  services,  met  her  death  owing  to 
negligence  on  the    part  of    the  defendants. 
The  result  of  her  death  was  that  a  servant 
had  to  be  employed.    The  father  brought  an 
action  under  the  Fatal  Accidents  Act,  1846, 
I  and  claimed,  as  special  damages,  £5  travel- 
:  ling  expenses,  incurred  by  the  father,  and 
■£10,   cost   of   the   child's   funeral,   and   also 
general  damages. 
I      Held — that  as  the  father,  a  householder, 
I  was  bound  to  reverently  bury  the  body  of 
j  his  daughter,   and  the  costs  of  the  child's 
I  funeral  were  damages  directly  arising  from 
the  death  of  the  child,  he  was  entitled  to  re- 
cover the  amount  awarded  for  funeral  ex- 
penses;  but  that  he   could   not  recover   the 
item  in  respect  of  travelling  expenses. 
Bedwell  r.  GoLDiNG  &  Sons,  (1902)  18  T.  L.  E. 
[436-Phiilimore,   J. 
Not  followed  in  No.  21,  infra. 

See  also  vndcr  IV.  Assess ttfiNT. 


II.  MEASURE  OF  DAMAGES. 

And  sec  Bailment,  7  ;  Builders,  8,  27, 

11.  Breach  of  Contract  to  allot  Shares.]— 
The  measure  of  damages  on  breach  of  a  con- 
tract to  allot  shares  "  concurrently  with 
the  first  issue  of  shares "  is  the  difforonoe 
between  the  price  on  the  day  when  the  plain- 
tiff first  discovers  the  breach  of  contract  and 
the  price  which  he  would  liave  had  to  pay 
for  the  shares  if  thoy  had  been  allotted  to 
him. 

Wilson  v.  London  and  Globe  Finance  Corpora- 
[tion,  (1898)  14  T.  L.  R.  15-C    A. 
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Measures  of  J>a,ma,ges— Continued. 

12.  Breach  of  Contract — Agreement  to 
Distribuie  Profits  and  Bonus.'} — In  March, 
1902,  the  I.  company  offered  a  bonus  to  those 
who  would  enter  into  exclusive  relations 
with  it.  The  defendant  company  issued  in 
reply  a  bonus  scheme,  and  on  May  24,  1902, 
the  plaintiff  signed  it.  By  this  contract  the 
plaintiff  agreed  not  to  sign  the  I.  bonus 
scheme,  or  any  other  similar  scheme  "  con- 
taining any  condition  which  would  prevent 
him  from  buying,  displaying,  selling,  or 
distributing  Ogden's  goods  or  the  goods  of 
any  other  manufacturer."  The  defendant 
company  on  its  part  undertook  for  four 
years  to  distribute  among  such  customers  as 
purchased  direct  from  the  company  its 
entire  net  profits  on  the  goods  sold  by  it  in 
the  United  Kingdom,  and  in  addition  to  dis- 
tribute during  the  four  years  commencing 
April  2,  1902,  the  sum  of  ,£200,000  per  annum. 

The  defendant  company,  besides  cutting 
prices  very  much,  commenced  trading  in  an 
extravagant  way,  with  the  result  that  in 
nine  months  the  company  made  a  trading 
loss  of  nearly  half  a  million  sterling. 

On  September  27,  1902,  the  defendant  com- 
pany sold  its  business  to  the  I.  company,  and 
then  went  into  voluntary  liquidation. 

In  December,  1902,  after  this  purchase, 
the  plaintiff  signed  a  bonus  agreement  of  the 
I.  company  which  differed  from  their  bonus 
agreement  of  March,  1902,  in  that  it  con- 
tained no  clause  limiting  the  plaintiff  in  his 
choice  of  manufacturers,  and  his  signing 
did  not  violate  any  term  of  the  defendant 
company's  bonus  scheme.  Under  this 
scheme  of  December,  1902,  the  plaintiff  re- 
ceived d£520,  d£'62  of  which  was  in  respect  of 
O.'s  goods  sold  by  the  I.  company. 

Held — that  the  plaintiff  could  not  recove}' 
damages  under  the  I'ead  of  a  loss  of  a  sha.'o 
of  the  net  profits,  but  that  he  was  entitled 
to  damages  for  the  failure  to  distribute  the 
d£200,000  per  annum,  and  that  the  amount  he 
received  from  the  I.  company  under  their 
scheme  of  December,  1902,  ought  not  to  be 
taken  into  consideration  in  assessing  them 
except  as  to  the  ,£62. 

Nathak  v.  Ogdens,  Ld.,  (1906)  95  L.  T.  453— 
[Lawrence,  J. 

13.  Breach  of  Contract— Loss  and  Expen- 
diture— Loss  of  Business  Generally — Matters 
within  Reasonable  Contemplation  of  Par- 
ties.']— A  claim  arose  out  of  a  contract  for 
the  supply  by  the  defendants  to  the  plaintiff 
of  steel  plates  which  the  defendants  knew 
were  wanted  by  thd  plaintiS  for  building 
certain  barges?  which  were  thtn  at  such 
stages  of  construction  that  delivery  of  the 
plates  in  strict  accordance  with  llie  provi- 
sions of  the  contracts  was  of  the  utmost  im- 
portance to  the  plaintiff.  There  was,  how- 
ever, no  evidence  to  show  that  the  defendants 
had  any  knowledge  of  the  size  of  the  plain- 
tiff's premises,  or  as  to  the  state  of  his  con- 
tract-book, or  whether  he  had  any  other 
contracts  on  hand,      The  jury  found  that; 


there  had  been  a  breach  of  contract  by  the 
defendants  in  not  delivering  the  plates  at 
the  proper  time,  and  that  the  plaintiff  could 
not  have  got  any  similar  plates  elsewhere. 
Held — that  (1)  the  loss  and  expenditure 
occasioned  in  connection  with  the  barges 
were  matters  which  might  be  reasonably 
contemplated  as  resulting  from  a  breach  of 
the  contract,  and  damages  might  be  given 
in  respect  of  such  matters;  (2)  the  loss  ot 
business  generally  was  far  cutside  the 
region  of  damages  as  recognised  by  law. 
Such  a  claim  was  purely  speculative,  and 
could  not  be  said  to  have  been  within  the 
contemplation  of  the  parties,  for  the  defen- 
dants had  no  knowledge  as  to  what  contracts 
the  plaintiff  had  or  could  have  had  at  the 
time  in  question. 

Watson  v.  Gray  and  Others,  (1900)  16  T.  L.  R. 
[308— Kennedy,  J. 

14.  Breach  of  Contract — Sale  of  Growing 
Timber— Loss  of  Profits.]  —  An  action  was 
brought  for  specific  performance  of  an 
agreement  for  the  sale  of  timber  growing  on 
the  lands  of  the  defendant,  and  an  inquiry 
as  to  damages  was  directed  at  the  hearing 
instead  of  a  decree  for  specific  performance. 
The  defendant  was  a  timber  mei  chant,  and 
was  aware  that  the  plaintiff  bought  the  tim- 
ber to  dispose  of  in  the  ordinary  way  of  his 
trade.  It  was  shown  that  similar  timber 
was  not  prpcurable  in  the  market,  and  that 
the  plaintiff  would  have  realised  a  consider- 
able profit  on  the  sale  of  the  timber. 

Held — that  the  measure  of  damages  was 
the  difierence  between  the  contract  price  of 
the  timber  plus  the  expenses  which  would  be 
incurred  in  cutting,  removing  and  making 
it  marketable,  an.l  the  amount  which  tho 
plaintiff  would  have  realised  by  the  sale  of 
the  timber. 
M'Neill  v.  Eichards,  [1899]  1  Ir.  E.  79— M.E. 

15.  Contract  to  Subscribe  for  Debentures 
and  Breach.] — In  an  action  by  a  company 
for  breach  of  contract  to  subscribe  for  its 
debentures,  the  measure  of  damages  was 
held  to  be  not  the  amount  of  money  Avhich 
the  defendant  had  promised  to  lend.  Out 
only  the  difference  between  the  late  of  inte- 
rest which  the  company  had  offeied  for  the 
money,  and  the  late  which  the  company 
would  have  to  pay  in  order  to  put  it  in  the 
same  position  as  if  the  defendant  had  per- 
formed his  contract.  But  in  measuring  the 
damages,  it  must  be  assumed  that  when  the 
company  applied  elsewhere  for  an  advance 
it  still  remained  a  company  with  ordinary 
credit.  If,  by  reason  of  circumE-fances,  the 
company  had  fallen  into  disrepute  and  bad 
financial  odour,  the  defendant  was  not  re 
sponsible  for  that. 

The  Bahamas   (I.VAcrA)   Sisal  Plantation,  J.d. 

Iv.     GBimN     (1898)     14    T.    L.     E.     139— 

Bigltam,  J. 

16.  Interdict  —  Interdict  Recalled  —  Action 
far  Wrangpiis,  lixterdict.]—T3i_e  respoB-ifeB-t* 
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Measure  of  H&m&geB—Cojitmiced. 
had  obtained  an  interim  interdict  against 
the  appellants,  a  mineral  company,  vho 
owned  a  large  shale  and  limestone  mineral 
field  and  also  large  works  for  extracting  and 
refining  oils.  The  interdict  restrained  the 
appellants  from  working  and  winning  the 
■^eams  of  shale  and  other  minerals  within 
forty  yards  of  the  respondents'  water-pipes. 
The  interdict  was  in  force  for  eleven  months, 
when  it  was  recalled.  During  the  eleven 
months  shale  to  keep  the  works  going  could 
have  been  obtained  from  other  sources,  but 
only  at  prohibitive  expense.  The  appellants' 
capital  in  hand  was  limited,  and  prices  in 
the  oil  trade  were  at  the  lowest  point.  In 
these  circumstances  they  closed  their  works, 
with  the  result  that  their  machinery  dete- 
riorated, their  business  connections  Mere 
lost,  and  it  was  found  impossible  to  restart 
the  works  after  the  recall  of  the  interdict. 

In  an  action  for  damages  for  wrongous  in- 
terdict, the  First  Division  of  the  Court  of 
Session  gave  the  pursuers  judgment  tor 
^£27,000  damages  out  of  a  claim  for  dei37,000. 

Held — that  the  pursuers  were  not  entitled 
to  recover  as  damages  their  total  loss,  and 
that,  so  far  as  could  be  judged  from  the 
evidence,  the  damages  were  not  insuffici'^nt. 

Decision  of  Ct.  of  Sess.  ((1906)  8  F.  ^^31) 
affirmed. 

Clippens  Oil  Co.,  Ld.  v.  Edinburgh  and  Dis- 

[teict  Water  Trustees,  [1907]  A.  C.  291 ;  76 

L.  J.  P.  C.  79-H.  L.  (Sc). 

17.  Misrepresentation — Advance  out  of 
Funds  of  Company  on  Fraudulent  Misrepre- 
sentations of  Director— Insufficient  Security 
—Difference  between  Advance  and  Value  of 
Sccurity-I-The  directors  of  the  plaintiS 
company  were  induced  by  the  fraudulent 
misrepresentations  of  the  defendant,  one  of 
their  number,  to  make  an  advance  out  of 
the  funds  of  the  company  on  the  security 
of  a  second  debenture  issued  by  another  com- 
pany in  which  the  defendant  was  personally 
interested.  The  debenture  proved  to  be  an 
insufficient  security,  so  that  loss  was  occa- 
sioned to  the   plaintiff  company. 

Held— that  the  measure  of  damages  was 
the  difference  between  the  money  advanced 
and  the  value  of  the  debenture  at  the  date 
of  issue. 

Peek  v.  Derry  ((1889)  14  A.  C.  337;  58  L.  J. 
Ch.  864;  38  W.  R.  33;  61  L.  T.  265-H.  L.) 
applied. 

Exploring    Land    and   Mi.nerals    Co.,    Ld.    v. 
[KoLCKMANN,   (1906)  94  L.  T.  234— C.  A. 

18.  Subsidence — Kisk  of  further  Subsi- 
dence-Depreciation in  Value  of  Land."]- 
Where  damage  to  land  and  buildings  has 
been  caused  by  the  working  of  the  minerals 
underneath,  in  assessing  the  damages  re- 
coverable from  the  mineral  owner  the  depre- 
ciation in  the  market  value  of  the  land  and 
buildings  attributable  to  the  apprehension 
of    further    subsidence    caused    br    the    past 

B.D.— VOL.    I. 


working  cannot  be  taken  into  account.  Such 
further  subsidence,  if  and  when  it  occurs, 
gives  a  fresh  cause  of  action  to  the  surface 
owner. 

In  an  action  for  damages  for  injury  to 
cotton  mills  arising  from  subsidence  occa- 
sioned by  the  past  working  of  coal  mines 
underneath  the  site  of  the  mills,  both  par- 
ties consented  to  judgment  directing  an 
inquiry  to  ascertain  the  amount  of  the 
damages,  which  inquiry  was  referred,  pur- 
suant to  sect.  13  of  the  Arbitration  Act, 
1889,  to  an  official  referee,  who  assessed  the 
necessary  repairs  at  a  certain  amount,  asd 
the  depreciation  of  the  premises  at  a  further 
amount,  which  latter  amount  the  colliery 
owners  disputed  on  the  ground  that  the  offi- 
cial referee,  in  estimating  that  amount,  had 
taken  into  consideration  the  risk  of  future 
damage. 

Held— that  he  ought  not  to  have  done  so. 

Decision  of  C.  A.  ([1906]  2  Ch.  22;  75 
L.  J.  Ch.  512;  94  L.  T.  715;  22  T.  L.  R.  521) 
reversed. 

TUNNICLIFFE     &     HaMPSON,     Ld.     V.     WeST     LeIGH 

[Colliery  Co.,  Ld.,  (1907)  24  T.  L.  R.  146— 
H.  L.   (E.). 

19.  Trespass  by  Local  Authority.]— The 
defendant  council  wrongfully  entered  upon 
the  plaintiff's  land  and  demolished  a  wall 
that  he  had  built  thereon.  In  an  action  to 
recover  damages  for  trespass  the  learned 
judge  directed  the  jury  that  the  measvire 
of  damages  was  the  out-of-pocket  expenses  to 
which  the  plaintiff  had  been  put  by  reason 
of  the  defendant  council's  wrongful  act. 

Held— that  the  jury  had  been  misdirected, 
and  that  the  defendant  council  were  liable 
to  punitive  damages,  and  therefore  that  the 
jury  should  have  been  directed  to  take  into 
consideration  facts  which  aggravated  the 
wrong  inflicted  upon  the  plaintiff. 
Davis    v.    Bromley   Urban   District   Council, 

[(1903)  67  J.  P.  275;  1  L.  G.  R.  668-C.  A. 

20.  Trespass  —  Unintentional  Trespass- 
Corporation  —  WateriL-orks  —  Compulsory 
Acquisition  of  Land — Underground  Heading 
—Encroachment  beyond  Boundary  of  Ac- 
quired Lands— Injunction  or  Damages.] — 
The  defendant  corporation,  in  course  of  con- 
structing a  reservoir  at  a  depth  of  123  feet 
below  the  surface,  inadvertently  carried  a 
heading  18  feet  by  6  feet  for  a  distance 
of  42  feet  beyond  their  own  boundary  into 
the  plaintiffs'  land.  The  excavation  was 
made  for  the  purpose  of  stopping  a  fissure 
in  the  soil,  which  might  have  caused  a  leak 
in  the  reservoir,,  and  it  was  filled  up  with 
concrete  and  brickwork,  the  surface  of  ihe 
plaintiffs'  land  being  in  no  way  interfered 
with.  The  plaintiffs  claimed  a  mandatory 
order  against  the  defendants  to  restore  the 
land  to  its  former  condition.  The  cost  of 
doing  this  would  have  amounted  to  .£1,000. 
Before  action  the  defendants  offered  to  pay 
.£100  by  way  of  damages,  and  before  delivery 
of  the  defence  paid  o£10  into  court. 
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Measure  of  Damages — Continued. 

Held— that  the  Court  had  a  discretion  to 
give  damages  in  lieu  of  an  injiinction;  that 
this  was  a  case  for  damages,  and  that  the 
proper  amount  to  be  awarded  was  dClOO. 

There  is  no  rule  that  the  measure  of 
damages  in  such  a  case  is  the  amount  which 
it  would  cost  to  restore  the  land  to  its 
former   condition. 

Shelter  v.  City  of  London  Electric  Light- 
ing Co.  ([1895]  1  Ch.  287;  64  L.  J.  Ch.  216; 
72  L.  T  34;  43  W.  E.  238— C.  P.)  followed. 

Maijfair  Property  Co.  v.  Johnston,  ([1894] 
1  Ch.  508;  63  L.  J.  Ch.  399;  70  L.  T.  485- 
North,    J.)    explained. 
Riley  r.  Halifax  Corporation,  (1907)  71  J.  P. 

[428;    97    L.    T.    278;    23    T.    L.    R.    613;    6 
L.  G.  R.  909— Joyce,  J. 

III.  WHEN  DAMAGES  NOT  EECOVER- 
ABLE. 

21.  Fatal  Accident  to  ■Daughter—Negli- 
gence—Loss of  Daughter's  Services— Funeral 
Expenses— Shock— Fatal  Accidents  Act,  1846 
(9  &  10  Vict.  c.  93).]— A  master  cannot  re- 
cover damages  in  respect  of  an  injury  which 
causes  the  immediate  death  of  one  of  his 
servants. 

A  father  cannot  recover  under  the  Fatal 
Accidents  Act,  1846,  the  funeral  expenses  of 
his  unmarried  daughter  who  was  living  with 
him  at  the  time  when  she  was  killed  owing 
to  the  negligence  of  the  defendants. 

Osborne  v.  Gillett  ((1873)  L.  R.  8  Ex.  88; 
42  L.  J.  Ex.  53;  28  L.  T.  197)  approved. 

Bedwell  v.  Golding  ((1902)  18  T.  L.  R.  436- 
Philiimore,  J.,  No.  io,  supra),  not  followed. 

Decision  of  Darling,  J,    (92  L.   T.  691;  21 
T.  L.  R.  505)  reversed. 
Clark  v.  London  General  Omnibds  Co.,  Ld., 

[1906]  2  K.  B.  648;  75  L.  J.  K.  B.  907;  95 
L.   T.   435;  22  T.   L.   R.   691-C.   A. 

22.  Nervous  Shock  from  Fright— Prema- 
ture  Birth— Idiot  Child— Damages— Bemote- 
ness.]— The  plaintiff  was  behind  the  bar  of 
her  husband's  public-house,  she  being  then 
pregnant,  when  the  defendants,  by  their  ser- 
vant, negligently  drove  a  pair-horse  van  into 
tlie  public-house.  The  plaintiff  in  conse- 
quence sustained  a  severe  shock,  and  was 
seriously  ill,  and  gave  premature  birth  to 
a  child,  and  in  consequence  of  the  shock 
sustained  by  the  plaintiff  the  child  was  born 
an  idiot. 

Held— that  the  plaintifi  had  a  good  cause 
of  action  for  damages,  but  no  damages  could 
be  claimed  in  respect  of  the  child  being 
born  an  idiot. 

Victorian      Bailways      Commissioners      v. 
Coultas  (msS)  13  App.  Cas.  222;  57  L.  J.  P.  C. 
69;  52  J.  P.  500;  37  W.  E.  129;  58  L.  T.  390- 
P.  C.)  not  followed. 
Dulieu  v.  AAT'niTE  &  Sons,  [1901]  2  K.  B.  669; 

[70  L.  J.  K.  B.  837;  50  W.  R.  76;  85  L.  T. 
186;  17  T.  L.  R.  555-Div.  Ct. 

23.  Biot— ["ergons  Biotoushj  and  Tumultu- 


ously  Assembled  Together— Riot  (Damages) 
Act,  1886  (49  &  50  Vict.  c.  38),  s.  2.]-There 
are  five  necessary  elements  of  a  riot :  (1) 
number  of  persons,  three  at  least;  (2)  com- 
mon purpose;  (3)  execution  or  inception  of 
the  common  purpose;  (4)  an  intent  to  help 
one  another,  by  force  if  necessary,  against 
any  person  who  may  oppose  them  in  the 
execution  of  their  common  purpose;  (5) 
force  or  violence  not  merely  used  in  demo- 
lishing but  displayed  in  such  a  manner  as 
to  alarm  at  least  one  person  of  reasonable 
firmness  and  courage. 

Therefore,  these  five  elements  must  be 
proved  in  order  to  obtain  compensation 
under  sect.  2  of  the  Riot  (Damages)  Act, 
1886,  for  the  destruction  of  a  building  by 
persons  riotously  and  tumultuously  assem- 
bled together. 
Field  and  Others  v.  Receiver  for  Metropoli- 

[tan   Police  District,   [1907]   2  K.   B.  853; 

76  L.  J.  K.  B.  1015;  71  J.  P.  494;  23  T.  L.  R. 
736;  5  L.  G.  R.  1121-Div.  Ct. 
See  also  title  BAILMENT,  10. 


IV.  ASSESSMENT. 

24.  Personal  Injuries-Acceptance  of  Sum 
of  Money  in  full  Satisfaction  and  Discharge 
—Claim  for  further  Compensation  for  subse- 
quent Disablement— Question  for  Jury.']^ 
The  plaintiff  was  injured  in  a  railway  colli- 
sion, and  he  afterwards  signed  a  receipt  in 
the  following  terms  :—"  Sept.  26,  1899.  Re- 
ceived of  the  Great  Northern  Railway  Co., 
per  W.  B.  James,  Esq.,  the  sum  of  ,£190,  in 
full  satisfaction  and  discharge  of  all  claims, 
legal  and  medical  charges  included,  in 
respect  of  injuries  sustained  by  Mr.  T.  E.  J. 
Ellen,  near  Babworth  Crossing,  Retford,  on 
the  16th  of  March,  1899."  He  returned  to 
his  work,  but,  after  an  interval,  his  sight 
began  to  fail,  and  he  became  totally  blind 
and  destitute.  He  claimed  compensation  in 
addition  to  the  sum  he  had  already  been 
paid. 

Held — that  it  was  a  question  for  the  jury 
whether  the  plaintiff  intended,  at  the  time 
he  signed  the  receipt  and  agreement,  to 
debar  himself  from  claiming  for  any  subse- 
quent disablement  arising  out  of  the  acci- 
dent. 

Decision  of  Bucknill,  J.    ((1901)  49  W.  R. 
395;  17  T.  L.  R.  338),  affirmed. 
Ellen  v.  Great  Northern  Railway  Co.,  (1901) 
[17  T.  L.  R.  453— C.  A. 

25.  Trial  —  New  Trial  —  Libel  —  Excessive 
Damage  S.I— The  defendant,  in  a  letter  ad- 
dressed to  the  Local  Government  Board, 
asking  for  an  inquiry  into  the  conduct  of 
the  plaintiff  as  solicitor  for  the  borough  of 
S.,  accused  the  plaintiff  of  forging  a  certifi- 
cate of  taxation,  and  of  obtaining  the 
amount  of  a  bill  of  costs  by  false  pretences; 
and,  when  sued  in  libel,  pleaded  privilege. 
The  jury  found  a  verdict  for  the  plaintiff 
for  =£150.  The  evidence  showed  that  the 
accusation  was  made  maliciously  and  with- 
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out    any    fouudation   whatever.      On    a   new 

trial  motion, 

Held,  by  the  Queen's  Bench  Division,  and 
on  appeal  by  the  Court  of  Appeal— that  the 
damages  awarded  "  not  being  so  large  that 
twelve  sensible  men  could  not  reasonably 
have  given  them,"  the  verdict  could  not  be 
disturbed. 

M'Carthy  v.  Maguire,  [1899]  2  Ir.  R.  802— 
[Q.  B.  812-C.  A. 
26.  Contract— Sale  of  Coal— Sub-contr act- 
Costs  of  Reasonably  Defending  Action— Soli- 
citor and  Client  Costs  —  Party  and  Party  \ 
Costs.] — The  plaintiff,  a  coal  merchant,  en-  ' 
tared  into  a  contract  with  shipowners  for 
the  supply  of  bunker  coals  to  ships  over  a 
certain  period,  and,  in  order  to  carry  out 
his  contract,  the  plaintiff  entered  into  a 
contract  with  the  defendants,  who  carried  on 
business  in  the  same  place,  for  the  supply 
of  coals  to  the  ships  for  the  same  period. 
The  defendants  having  made  default  in  the 
supply  of  coals,  one  of  the  ships  was  de- 
tained in  dock,  and  the  shipowners  brought  an 
action  against  the  plaintiff  to  recover  dam- 
ages for  the  detention  arising  from  the  breach 
of  contract.  The  plaintiff  gave  notice  of  the 
claim  to  the  defendants,  who  repudiated  lia- 
bility. The  plaintiff  accordingly  defended 
the  action  and  paid  a  sum  of  money  into 
Court.  At  the  trial  it  was  held  that  the 
amount  paid  into  Court  was  sufficient  to 
satisfy  the  shipowners'  claim,  and  judgmtnt 
was  entered  for  the  shipowners  for  the 
amount  so  paid  into  Court,  with  costs  up  to 
the  time  of  the  payment  into  Court,  the 
plaintiff  to  have  the  costs  of  the  action  sub- 
sequent  to   that    time.     The    plaintifi   there- 
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I.  ESTATE  DUTY. 

1.  Agricultural  Property— Principal  Value 
—Land  in  the  Occupation  of  a  Tenant- 
Policies  of  Insurance — No  Part  of  the  Pre- 
miums Paid  by  the  Deceased— Property  Pass- 
ing on  the  Death— Finance  Act,  1894  (57  & 
58  Vict.  c.  30),  ss.  1,  2,  sitb-s.  (d) ;  s.  7. 
sub-s.  5.]— In  estimating,  for  the  purposes 
of  estate  duty,  the  principal  value  of  agri- 
cultural land  in  the  occupation  of  a  tenant, 
where  no  part  of  such  principal  value  is  due 
to  the  expectation  of  an  increased  income, 
the  proviso  to  sect.  7,  sub-s.  5,  of  the 
Finance  Act,  1894,  applies,  and  the  tenant 
is  entitled  to  have  the  principal  value 
limited,  as  therein  provided,  to  "  twenty-five 
upon    sued    the    defendants    for    breach    of  I  times   the  annual   value,    as   assessed   under 


contract,  claiming  as  damages  (1)  the  sum 
recovered  by  the  shipowners  in  the  former 
action,  (2)  the  costs  paid  to  the  shipowners, 
and  (3)  the  difference  between  the  plaintiff's 
costs  of  the  action,  taxed  as  between  solicitor 
and  client,  and  the  party  and  party  costs 
subsequent  to  the  time  of  the  payment  into 
Court  which  he  had  received  from  the  ship- 
owners. 

Held— that  as  the  plaintiff  had,  in  these 
circumstances,  acted  reasonably  in  defending 
the  former  action,  he  was  entitled  under  the 
rule  in  Hadlcy  v.  Baxendale  ((1854)  9  Ex.  341 ; 
23  L.  J.  Ex.  179;  18  .Tur.  358;  2  C.  L.  R.  517) 
to  recover,  in  addition  to  items  (1)  and  (2), 
the  difference  between  the  solicitor  and  client 
(osts  of  the  action,  taxed  upon  the  footing 
that  another  person  was  going  to  pay  them, 
and  the  party  and  party  costs  subsequent 
to   the    payment    into    Court. 

Hammond  rf-  Co.  v.  Bussei/  ((1887)  20 
Q.  B.  D.  79;  57  L.  J.  Q.  B.  58)  followed. 

Barendale  v.  London,  Chatham  and  Dover 
Ry.  Co.  ((1874)  L.  R.  10  Ex.  35;  44  L.  J.  Ex 


Sched.  A.  of  the  Income  Tax  Acts,  after 
making  such  deductions  as  have  not  been 
allowed  under  that  assessment,  and  are 
allowed  under  the  Succession  Duty  Act,  1853, 
and,  making  a  deduction  for  expenses  of 
management,  not  exceeding  5  per  cent,  of 
the  annual  value  so  assessed." 

R.,  upon  the  occasion  of  his  marriage  in 
1843,  assigned  four  policies  of  insurance,  and 
his  wife  assigned  a  sum  of  ,£3,500  to  trustees. 
Under  the  provisions  of  the  settlement  the 
policies  were  kept  up,  and  the  annual 
premiums  paid,  exclusively  out  of  the  in- 
come of  the  moneys  of  the  wife,  until  the 
death  of  R.  in  1898,  when  the  moneys  secured 
by  the  policies  became  payable. 

Held— that  the  moneys  payable  under  the 
policies  were  liable  to  estate  duty  under 
sect.  2,  sub-sect,  (d),  of  the  Finance  Act, 
1894,  as  being  an  "interest  purchased  or 
provided  by  the  deceaseil,  either  by  him-^elf 
alone,  or  in  concert  or  by  arrangement  with 
any  other  per.son,  to  (he  extent  of  the  bene- 
ficial interest  accruing  or  arising  by  survi- 
I  vorship    or    otherwise    on    the   death    of   the 


20;  23  W.  R.  1G7;  32  L.  T.  3.30)  discussed 

Agics   v.   Great   Western   Colliery   Company,  '  deceased,"  and  therefore  property  "deemed 

[1899]  1  Q.   B.  413;  08  L.  J.  Q.   B.  312;  47    to  pass"  within  the  meaning  of  the  section. 

W.  R.  403;  80  L.  T.  140-C.  A.  !  Attorney-General  r.  Robinson.  [1901]  2  Ir.  R. 

Srr  ahii  Consequential  Da  mages  I .  (j-). '  [67. 
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2.  Annuity— "  Full  Consideration  in  Moneij 
or  Money's  Worth"— Finance  Act,  1894  (57  & 
58  Vict.  c.  30),  s.  2,  suh-s.  1  (b);  s.  3,  snb-s.  1.] 
—In  1862  the  defendaut  inherited  under  a 
settlement  a  life  interest  in  estates  in  Lin- 
colnshire, s'.ibject  to  a  jointure  rent-charge 
of  c£400;  he  also  inherited  a  life  interest  m 
estates  in  Dorsetshire.  In  1870  he  'sold  the 
Lincolnshire  estates,  subject  to  the  jointure 
rent-charge,  investing  part  of  the  purchase- 
monev  in  the  name  of  trustees  on  trusts  to 
indemnify  the  purchasers  against  the  rent- 
charge. 

In  1883  an  arrangement  was  made  by 
which  the  rent-charge  OAvner  released  the 
Lincolnshire  estates  from  the  payment  of  tne 
rent-charge,  in  consideration  of  which,  and 
in  consideration  of  the  money  invested  in 
the  name  of  trustees  being  released  from 
the  trusts  for  indemnity,  the  defendant 
charged  his  life  interest  in  the  Dorsetshire 
estate  and  certain  policies  on  his  life  with 
the  payment  of  an  annuity  of  ^£400. 

Upon  the  death  of  the  annuitant  the  Com- 
missioners of  Inland  Kevenue  claimed  estate 
duty  from  the  defendant  in  respect  of  the 
benefit  which  accrued  cr  arose  to  him  as 
the  tenant  for  life  of  the  Dorsetshire  estates 
upon  the  cessor  of  the  annuity. 

Held— that  the  annuity  was  not  granted  by 
the  defendant  for  "full  consideration  in 
money  and  money's  worth "  paid  to  him 
"  for  his  own  use  or  benefit,"  so  as  to  exempt 
from  the  payment  of  duty  by  virtue  of  sect. 
3,  sub-sect.  1,  of  the  Finance  Act,  1894. 
Attornfy-Gf.neral  v.  Smith-Marriott,  [1899]  2 

[Q.  B.  595:  G9  L.  J.  Q.  B.  59;  74  J.  P.  54; 

48  W    E.  12;  81  L.  T.  359;  15  T.  L.  E.  497- 
Div.  Ct. 

3.  "  Annnity"—MGney  Paid  to  Charitable 
Society— Ayreement  by  Society  to  Pay  Donor 
an  Aiinui'ty—Beservatioyi  of  Benefit— Bona 
fide  Sale— Succession  Duty  Act,  1853  (16  &  17 
Vict.  c.  51),  ss.  7  and  IG-Finance  Act,  1894 
57  &  58  Vict.  c.  30),  s.  2.  suh-s.  1  (c);  s.  3, 
sub-ss.  1,  2;  s.  15— Customs  and  Inland 
Revenue  Acts,  1881  (44  «S:  45  Vict.  c.  12),  s.  38; 
and  1889  (52  &  53  Vict.  c.  7),  s.  11.]— A  person 
during  his  life-time  paid  to  a  charitable 
society  the  sum  of  .£500  "  in  lieu  of  a  legacy," 
and  in  consideration  thereof  the  society 
agreed  to  pay  the  sum  of  <£25  per  annum 
during  his  life  and  during  his  wife's  life,  if 
she  should  survive  him.  The  ^625  a  year  was 
paid  to  the  donor  during  his  life,  and  then 
to  his  wife  who  survived  him.  Upon  her 
death  the  Crown  claimed  that  estate  duty  on 
the  =£500  became  payable  by  the  society  upon 
the  donor's  death  under  sect.  2,  sub-sect.  1 
(c),  and  succession  duty,  under  sects.  7  and 
16  of  the  Succession  Duty  Act,  1853,  on  the 
death  of  the  wife. 

Held— that  the  transaction  was  a  gift  of 
,£500  to  the  society  with  a  reservation  of  a 
benefit  to  the  donor,  and  was  not  a  purchase 
of  an  annuity  of  =£25  by  the  donor,  and  that 
therefore  estate  duty  and  succession  duty  be- 


came payable  on  the  =£500  without  any  deduc- 
tion in  respect  of  the  value  of  the  annuity. 

Judgment  of  Phillimore,  J.  ([1902]  1  K.  B. 

416;  71  L.  J.  K.  B.  187;  66  J.  P.  328;  50  W.  R. 

366;  86  L.  T.  296;  18  T.  L.  E.  233),  reversed. 

Attorney-General  v.  Johnson,  [1903]  1  K.  B. 

[617;   72  L.   J.   K.   B.   323;   67  J.   P.   113;  51 

W.  E.  487;  88  L.  T.  445;  19  T.  L.  E.  324- 

C.  A. 

4.  Apportionment— "  Express  Provision  to 
the  Contrary"— Finance  Act,  1894  (57  &  58 
Vict.  c.  30),  s.  14  (1).]— Under  the  will  of 
Earl  Fitzhardinge,  who  died  in  October,  1857, 
by  which  he  made  a  settlement  of  his  estates, 
power  was  given  to  any  tenant  for  life  to 
charge  on  the  estate  a  jointure,  not  exceed- 
ing -£3,000  a  year,  for  his  widow,  "  free  from 
all  taxes  and  deductions,  except  property  tax 
and  legacy  or  succession  duty." 

Held— that  this  was  an  "  express  provision 
to  the  contrary  "  to  the  enactment  of  sect.  14 
of  the  Finance  Act,  1894,  the  testator's  inten- 
tion clearly  being  that  ,£3,000  a  year  should 
be  received  by  the  jointress  (subject  to  the 
deductions  mentioned  by  him)  free  from  any 
tax. 
In  re  Fitznardinge  (Lord)  ;  Lord  Fitzhardinge 

[v.    Jenkinson,     (1899)    80    L.    T.    376;    15 
T.  L.  E.  225-C.  A. 

5.  Arrangement  —  Barring  Entail—Settle- 
ment— Mortgage  in  Fee— Policies— "  Interest 
Purchased  or  Provided  by  Deceased"— "  To 
the  Extent  of  the  Beneficial  Interest  accru- 
ing or  arising  by  Survivorship  or  Otherwise 
on  Death  "—Policy  Moneys— Finance  Act, 
1894  (57  &  58  Vict.  c.  30),  ss.  1,  2,  3.]— At  the 
time  when  the  transaction,  afterwards  re- 
ferred to,  was  entered  into  the  defendant 
(the  tenant  in  tail)  and  his  father  (the 
tenant  for  life)  were  at  arms'  length,  and 
the  father  was  in  bad  health.  The  condition 
of  the  property  and  the  relations  between 
the  defendant  and  his  father  were  such  that 
the  defendant  was  entitled  to  deal  with  it. 
The  father  was  in  difficulties,  in  fact  insol- 
vent, and  the  defendant  was  desirous  of  get- 
ting some  income  for  himself  and  was  acting 
for  his  own  interest.  Between  the  two  an 
arrangement  was  come  to  by  which  the  en- 
tail was  barred,  and  the  fee  mortgaged  to 
secure  advances  to  the  father,  and  which,  as 
regards  the  matters  in  dispute,  invoked  prac- 
tically the  inclusion  in  a  settlement  of  the 
moneys  arising  from  policies  of  insurance 
upon  the  father's  life,  coincidently  with  the 
disappearance  from  the  settlement  of  the 
mortgaged  property ;  the  intention  and  effect 
of  the  arrangement  being  that,  for  the  in- 
terest, whatever  it  might  be,  that  would 
otherwise  have  passed  to  the  son,  there  was 
practically  a  substitution  of  an  interest  in 
certain  policies  of  assurance.  On  the  death 
of  the  father  the  Crown  claimed  estate  duty 
on  the  policy  moneys. 

Held— that  there  was  (whether  it  was 
called  a  settlement,  or  a  family  arrangement, 
or  by  any  other  name)  that  which,  for  the 
purposes  of  the   Finance  Act,   1894,   and  in 
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the  terms  of  sect.  2  (1)  (d),  of  that  Act,  was 
an  "  interest  purchased  or  provided  by  the 
deceased,"  and  which  was  taxable  "  to  the 
extent  of  the  beneficial  interest  accruing  or 
arising  by  survivorship  or  otherwise  on  the 
death  of  the  deceased";  it  was  not  an  as- 
signment of  the  policies  to  the  son,  but  was 
an  arrangement  by  which  an  interest  passed 
to  the  son  in  those  policies  under  the  terms 
of  the  settlement  upon  the  death  of  his 
father— a  succession— a  valuable  interest 
which  accrued  to  him  in  consequence  of  his 
surviving  his  father,  and  estate  duty  was 
payable. 

Attorney-General  v.  Hawkins,  [1901]  1  Q.  B. 

[285;   70   L.   J.   Q.    B.   195;   G4  J.   P.   791;   49 

W.  R.  320;  83  L.  T.  725;  17  T.  L.  E.  85- 

Div.   Ct. 

6.  Charge  upon  Land—Scottish  Entail- 
Heir  of  Entail— Limited  Owner — Finance 
Act,  1894  (57  &  58  Vict.  c.  30),  ss.  6  (8),  8  (4), 
9  (G),  23.] — Where  an  heir  of  entail  in  pos- 
session in  Scotland,  who  has  a  limited  inte- 
rest in  land,  pays  the  estate  duty  in  respect 
thereof,  he  has  ipso  facto  a  charge  upon  the 
land  by  virtue  of  sect.  9,  sub-sect.  2  of  the 
Finance  Act,  1894,  though  no  entry  in  re- 
spect thereof  appears  on  the  records,  and  it 
is  an  asset  of  his  estate,  and  upon  his  death 
estate  duty  is  payable  upon  the  amount 
thereof. 

Decision  of  the  Court  of  Session  (6  Frasor 
347;  41  Sc.  L.  R.  207)  reversed.  Lord  Robert- 
son  dissenting. 
Lord    Advocate    v.    Countess    of    Moray   and 

[Another,  [1905]  A.  C.    531;  74  L.    J.    P.  C. 

122;  93  L.  T.  569;  21  T.  L.  R.  715— H.  L.  (Sc.) 

7.  Colonial  Bond  to  Bearer — Containing 
Charge  on  Property  in  the  Colony — Bond 
situate  in  England.] — A  colonial  bond  to 
bearer,  even  though  containing  a  charge  on 
property  in  such  colony,  if  negotiable  by 
the  law  of  such  colony,  is  also  negotiable 
in  the  country  where  such  bond  is  physically 
situated.  Therefore,  as  the  bailee  of  such 
bond  must  get  a  good  discharge  before  he 
can  deliver  it  up,  where  such  bonds  are 
actually  in  England  at  the  death  of  the  de- 
ceased, estate  duty  is  payable  in  respect  of 
such  bonds. 

Attorney-General   r.    Glendinning,    (1905)   92 
[L.   T.   87— Phillimore,   J. 

8.  Voieign  Bonds  Payable  io  Beire.-- 
Bonds  sifuate  in  England.]— Fove\<^u  Gov- 
ernment bonds  payable  to  bearer  and  nego- 
tiable in  this  country  are,  when  actually  in 
England  at  the  death  of  the  owner,  liable  to 
estate  duty. 

WiNANS  V.  Rex,  (1907)  23  T.  L.  R.  705-Bray,  J. 

9.  Deductions— Debts— Covenants  in  Mar- 
riage Contracts  to  Pat/  Moneys  Io  Trustees- 
Finance  Act,  1894  (.57  IL  58  Vict.  c.  30).  s.  7.] - 
A  sum   of  money   whicli   a   liusband  has   by 


his  marriage  contract  covenanted  to  pay  to 
the  trustees  thereof  upon  the  usual  trusts, 
in  consideration  of  a  similar  covenant  by  the 
wife,  does  not  create  a  debt  incurred  by 
him  "  for  full  consideration  in  money  or 
money's  worth  wholly  for  the  deceased's  own 
use  and  benefit,"  within  the  meaning  of  sect. 
7  (1)  (a)  of  the  Finance  Act,  1894;  and  there- 
fore such  Slim  cannot  be  deducted  in  deter- 
mining the  value  of  his  estate  for  the  pur- 
of  estate  duty. 
A  similar  covenant  by  a  father  containo  1 
in  his  son's  marriage  contract  falls  within 
the  fame  principle. 

Inland     Revenue    v.     Alexander's    Trustees, 
[(1905)  7  F.  367— Ct.  of  Sess. 

10.  Deductions— Interest  in  Expectancy- 
Sale  or  Mortgage— Value  of  Property  pass- 
ing on  Death— Finance  Act,  1894  (57  &  58 
Vict.  c.  30),  s.  21,  sub-s.  3.]— The  petitioner, 
being  then  a  tenant  in  tail  in  remainder, 
by  indenture  executed  before  the  date  uf 
the  Finance  Act,  1894,  created,  for  good  con- 
sideration, an  annuity  or  clear  yearly  rent- 
charge,  charged  upon  and  to  issue  out  of  the 
settled  property,  with  power  to  enforce  pay- 
ment by  entry,  distress  and  sale.  On  the 
death  of  the  tenant  for  life  in  1896,  the  peti- 
tioner claimed  (1)  to  deduct  from  the  value 
of  the  property  passing  to  him  on  the  death 
the  capitalised  value  of  the  annuity,  on  the 
ground  that  it  represented  the  sale  of  an  in- 
terest in  expectancy,  on  which,  by  sect.  21, 
sub-sect.  3,  of  the  Finance  Act,  1894,  no 
•state  duty  was  payable;  or  (2),  in  the  alter- 
native, if  the  transaction  Avas  not  a  sale,  but 
a  mortgage,  that,  under  the  same  section, 
estate  duty  was  only  payable  on  the  value 
of  the  equity  of  redemption. 

Held— that  the  transaction  could  not  be 
treated  as  a  sale  but  was  in  the  nature  of  a 
mortgage;  that  the  Act  was  intended  for  the 
protection  of  persons  who  entered  into  rela- 
tions for  full  consideration  in  money  or 
money's  worth,  and  not  for  the  protection  of 
those  who  as  mortgagors  or  sellers  had  dealt 
with  them;  the  sub-section  does  not  protect 
a  mortgagor  but  simply  protects  the  "lort- 
gagee;  and  the  petitioner  was  not  entitled 
under  sect.  21,  sub-sect.  3,  on  the  death  of 
the  tenant  for  life  to  exemption  from  estate 
duty. 

Tn  re  Vernon,  [1901]  1  Q.  B.  297;  70  L.  J.  i}.  P. 

[202;  49  W.   R.   192;  64  J.   ]*.  804;  83  L.  "1, 

535;  17  T.  L.  R.  91— Div.  Ct?. 

11.  Deduction  —  Marriage  Settlement — 
Bona  fide  Purchase—"  Partial  Consideration 
in  Moneij  or  Moneii's  Worth  " — Fitiance  Act, 
1894  (57  &  .58  Vict."c.  30),  s.  3.]-D.  upon  her 
marriage  transferred  to  her  husl)an(l  shart-s 
worth  jt6,600;  and  he  in  consiileration,  partly 
of  tlie  mairiage  and  partly  of  the  shares, 
settled  lands  in  trust  for  himself  for  Life, 
with  remainder  to  1).  a))solutely. 

Upon  the  husband's  death,  the  lands  were 
worth  .£8,000. 

Held— that  D.  was  entitled  to  deduct  from 
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this    num   the    ^£6,600,    as   being   a   "  partial 

consideration  in  money  or  money's  worth " 

within  the  meaning  of  sect.    3    (2)    of    the 

Finance  Act,  1894,  and  was  liable  for  estate 

duty  only  in  respect  of  the  balance. 

In  ]iE  Lombard,  [1904]  2  Ir.  E.  621— K.  B.  D. 

12.  Exemption— Probate  Duty  Paid  before 
1894  on  Settled  Personalty— Now  Invested  in 
Realty— Finance  Act,  1894  (57  &  58  Vict.  c. 
30),  s.  21  (1).]— D.,  who  died  in  1849,  by  his 
will  left  personalty  upon  trust  for  invest- 
ment in  land  for  two  life  tenants  in  succes- 
sion with  remainder  to  the  defendant  in  tail. 
Probate  duty  was  paid  on  the  personalty. 
On  the  death  of  the  second  life  tenant  in 
1900  estate  duty  was  claimed  under  the 
Finance  Act,  1894,  in  respect  of  the  land 
in  which  the  personalty  had  been  invested. 

Held— that  the  duty  was  not  payable.  Tlie 
material  time  to  consider  was  the  date  of 
the  settlor's  death  :  at  that  date  the  settled 
property  was  personalty,  and  probate  duty 
was  paid  on  it  as  such :  therefore  it  fell 
within  the  exemption  contained  in  sect.  21 
(1),  viz.,  personal  property  settled  by  the 
w^U  of  a  person  dying  before  1894  on  which 
probate  duty  has  been  paid. 

Decision  of  Channell,   J.    ([1904]   1   K.   B. 
749;    73    L.    J.    K.    B.    503;   91    L.    T.    52;    20 
T.  L.   E.  336)   reversed. 
Attorney-General  v.  Earl  of  Londesborough, 

[1905]  1  K.  B.  98;     74  L.  J.  K.  B.  81;     53 

W.  E.  147;  92  L.  T.  39;  21  T.  L.  E.  36— 

C.A. 

13.  Exemption — Reverter  of  Property  to 
Disponer— Settlement  of  Wife's  Property 
Reserving  an  Annuity  of  £100— Trusts  for 
Issue — "Other  Interests  "—Finance  Act, 
1896  (59  &  60  Vict.  c.  28),  s.  15.]— By  her 
marriage  settlement  C.  M.  S.  assigned  cer- 

"  tain  funds  to  trustees,  reserving  to  herself 
an  annuity  of  .£100  a  year  upon  trust  for 
her  husband  for  life  with  the  usual  trusts 
in  favour  of  the  issue  of  the  marriage  with 
an  ultimate  trust  for  C.  M.  S.  There  was 
no  issue  of  the  marriage.  On  the  death  of 
the  husband,  C.  M.  S.  claimed  that  estate 
duty  was  not  payable  under  sect.  15  of  the 
Finance  Act,  1896. 

Held— that  estate  duty  was  payable. 
Attorney-General  v.  Penrhyn,  (1900)  64  J.  P. 
[552;  83  L.  T.  103;  16  T.  L.  E.  464— Div.  Ct. 

14.  Foreign  Donor  Domiciled  Abroad— 
Property  Situate  Abroad— Gift  to  English 
Limited  Company  of  the  Property  on  Trust 
for  Donor  for  Life  and  after  his  Death  to 
Unascertained  Aliens— Finance  Act,  1894  (57 
&  58  Vict.  c.  30),  s.  2— Succession  Duty  Act, 
1853  (16  &  17  Vict.  c.  51),  ss.  2,  7,  8,  16.]-In 
1891,  Baron  de  H.  was  a  domiciled  Austrian, 
without  children,  and  had  a  permanent 
residence  in  Paris  and  a  temporary  resi- 
dence in  London.  He  conceived  the  idea  of 
ameliorating  the  condition  of  certain  Jews, 
and   for   that   purpose   determined   to   make 


and  did  make  in  the  first  instance  a  dona- 
tion of  ,£2,000,000  of  money.  To  carry  out 
his  project  he  then  brought  out  and  formed 
in  this  country  a  limited  company  under  the 
provisions  of  the  Companies  Act,  1862,  which 
company  was  incorporated  upon  10th 
September,  1891,  and  registered  under  the 
name  of  the  Jewish  Colonisation  Association, 
which  was  the  defendant  company.  The 
memorandum  of  this  company  showed  in 
detail  the  object  for  which  it  was  incor- 
porated, viz.,  that  it  might  hold  and  ad- 
minister the  donation  of  ^£2, 000, 000  of  money, 
which  was  then  handed  by  the  Baron  to  the 
company  for  the  benefit  of  the  Jews,  and  also 
that  it  might  hold  and  administer  any  other 
donations  it  might  receive  towards  pro- 
moting the  welfare  of  the  Jews.  There  was 
a  clause  in  the  memorandum— the  7th — 
which  provided  that  in  the  event  of  the  com- 
pany being  wound  up  or  dissolved,  if  any 
property  then  remained,  it  should  not  be 
distributed  amongst  the  members  of  the 
company,  but  be  transferred  to  some  institu- 
tion with  objects  similar  to  that  of  the  com- 
pany, and  in  default  of  selection  of  such 
an  institution  by  the  members,  a  Judge  of 
the  High  Court  of  Justice,  that  is,  an  Eng- 
lish Judge,  should  make  the  selection.  The 
registered  office  of  the  company  always  was 
at  the  offices  of  the  English  solicitors  of  the 
defendant  company  in  the  city  of  London. 
The  defendant  company  had,  besides  its 
registered  office,  offices  in  Paris,  with 
branches  at  St.  Petersburg  and  Buenos 
Ayres.  All  the  general  and  extraordinary 
meetings  of  the  company  were  held  in  Lon- 
don. By  the  articles  of  association  the 
affairs  and  business  of  the  company  were 
to  be  under  the  general  control  of  a  council 
of  administration,  the  meetings  of  which 
council  were  to  be  held  at  such  places  in 
Europe  as  the  council  should  determine. 
The  whole  of  the  business  of  the  company 
was  transacted  by  the  council  in  Paris. 

Held— that  the  Baron  deliberately  and  in- 
tentionally submitted  his  scheme  to  English 
law,  and  indelibly  stamped  it  as  being  an 
English  scheme;  that  the  ^62,000,000  of 
money  having  been  given  by  the  Baron 
absolutely  to  the  English  company  for  the 
benefit  of  the  Jews,  no  question  of  succession 
arose  thereon  upon  the  death  of  the  Baron. 

In  the  year  1892  the  Baron,  to  increase  his 
benefactions  to  the  Jews,  gave  to  the  Eng- 
lish company  a  further  sum  of  .£7,000,000  of 
money.  He  did  this  by  an  English  deed 
made  between  himself  of  the  one  part  and 
the  defendant  company  of  the  other  part. 
By  the  deed  the  company  during  the  life  of 
the  Baron  was  to  deal  with  the  securities 
specified  in  the  schedule  thereto  and  held 
by  banks  in  England  and  elsewhere  in 
Europe  as  directed  by  the  Baron ;  the  com- 
pany was  to  pay  the  Baron  the  income  of  the 
investments,  i.e.,  during  his  life;  after  the 
death  of  the  Baron  the  company  was  to 
apply  the  securities  subject  to  the  provisions 
of  the  deed,  for  the  benefit  of  Eussian  Jews. 
All    the    securities    were    upon    foreign    pro- 
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perties.     The   Baron   died   in   1896   domiciled 

in  Austria. 

Held— that  the  ,£7,000,000  of  money  was 
pi-operty  within  the  Succession  Duty  Act, 
1853,  ss.  2,  16,  and  estate  duty  was  payable 
under  the  Finance  Act,  1894. 

Judgment     of     Eidley     and     Darling,     JJ. 
([1900]  2  Q.  B.  556;  69  L.  J.  Q.  B.  692;  64  J.  P. 
426;  48  W.   E.  59;  82  L.   T.  679;   16  T.   L.   R. 
385),  affirmed. 
Attorney-General     v.     Jewish     Colonisation 

[Association,     [1901]     1     Q.     B.     123;     70 

L.  J.  Q.  B.  101;  65  J.  P.  21;  49  W.  R.  230; 
83  L.  T.  561;  17  T.  L.  R.  106-C.  A. 

15.  Gift  inter  vi\os—Settlement  on  Daugh- 
ter—Interest Retained  hy  Settlor— Surplus 
Income— Ultimate  Contingent  Interest— Set- 
tlement Estate  Dufy.]— By  a  settlement  made 
two  years  before  his  death  C.  conveyed  to 
trustees  a  sum  of  ^615,000  invested  on  mort- 
gage, and  producing  ^6675  per  annum  upon 
trust  to  pay  out  of  the  income  a  sum  of 
,£575  per  annum  to  his  daughter  Mrs.  D.  for 
life,  and  after  her  death  to  hold  the  said 
sum  of  ^£15,000  in  trust  for  such  child  or 
children  as  she  should  appoint,  and  in  de- 
fault of  appointment  for  the  children  equally. 
There  was  power  to  Mrs.  D.  to  appoint  to 
her  husband  an  annuity  of  dtSOO  a  year  for 
his  life  in  the  event  of  his  surviving  her.  If 
there  should  be  no  child  who  being  a  son 
should  attain  twenty-one,  or  being  a  daugh- 
ter attain  that  age  or  marry,  the  trustees 
were  to  hold  the  trust  funds  after  the  death 
of  Mrs.  D.  (but  subject  to  the  annuity  to  the 
husband)  in  trust  for  C.  absolutely.  During 
the  life  of  Mrs.  D.  the  trustees  were  to  hold 
the  balance  of  the  income  in  trust  for  C. 
Upon  C.'s  death. 

Held— that  neither  the  trust  for  C.  of  the 
surplus  income,  nor  the  ultimate  contingent 
trust  for  C.  of  the  corpus  of  the  fund,  ren- 
dered the  gift  one  "of  which  bond-fide 
possession  and  enjoyment  shall  not  have  been 
assumed  by  the  donee  immediately  upon  the 
gift,  and  thenceforward  retained  to  the  entire 
exclusion  of  the  donor,  or  of  any  benefit  to 
him  by  contract  or  otherwise,"  and  that 
neither  estate  duty  nor  settlement  estate 
duty  was  payable  by  the  executors  of  C.  in 
respect  of  such  part  of  the  ,£15,000  as  was 
settled  on  Mrs.  D.,  her  husband,  and  issue. 
In  re  Cochrane,  [1906]  2  Ir.  R.  200-C.  A. 

16.  Gift  inter  vivos— Tran.?/er  of  Possession 
—Funds  in  Hands  of  Trustees— Finance  Act, 
1894  (57  &  58  Vict.  c.  30),  s.  2  (1)  (c).]-A  lady 
some  years  before  her  death  executed  a 
deed  of  gift  of  her  whole  movable  estate  in 
favour  of  her  daughter  and  her  daughter's 
husband.  After  her  death  it  appeared  that 
certain  funds  in  the  hands  of  trustees,  hav- 
ing fallen  to  her  under  the  Thellusson  Act, 
had  really  formed  part  of  her  estate  during 
her  lifetime,  though  that  fact  was  unknown 
to  her  and  also  to  the  trustees.  No  formal  in- 
timation of  the  deed  of  gift  had  been  made 


to  the  trustees,  but  the  daughter's  husband 
was  one  of  the  trustees,  and  the  solicitors 
who  prepared  the  deed  were  also  the  solici- 
tors to  the  trust. 

Held— that  there  was  no  assumption  of 
possession  of  these  trust  funds  by  the  donees 
within  the  meaning  of  sect.  2,  sub-sect.  1  (c), 
of  the  Finance  Act,  1894,  and  that  conse- 
quently estate  duty  was  payable  in  respect 
of  them. 

Lord  Advocate  v.  Stewart,   (1906)  8  F.  579— 
[Ct.  of  Sess. 

And  see  No.  52  infra. 

17.  "  Gift  "  within  12  months  of  Death— Gift 
by  Bridegroom's  Fathei —  Smn  Settled  by 
Bride's  Father— Finance  Act,  1894  (57  &  58 
Vict.  c.  30),  s.  2  (1)  (c).]— By  an  agreement 
made  prior  to  the  defendant's  marriage, 
the  bride's  father  agreed  to  settle  on  her 
,£20,000  on  condition  that  his  father  gave  him 
£10,000.  The  £;10,000  was  paid  and  the  settle- 
ment executed,  and  the  marriage  then  took 
place;  but  Avithin  12  months  of  the  payment 
of  the  £;10,000  the  defendant's  father  died. 

Held— that  estate  duty  was  payable  on  the 

£10,000  as  being  a  "  gift "  within  the  meaning 

of  sect.  2  (1)  (c)  of  the  Finance  Act,  1894. 

Attorney-General  v.  Holden,   [1903]  1  K.  B. 

[832;  72  L.  J.  K.   B.  420;  67  J.  P.  135;  51 

W.  R.  685;  88  L.  T.  729;  19  T.  L.  R.  385— 

Ridley,  J. 

18.  Gift  within  a  Year  of  Death- Gift  Ac- 
cepted in  Satisfaction  of  Covenant  to  Be- 
queath—Finance Act,  1894  (57  &  58  Vict.  c.  30), 
s.  2  (2).]— In  1892  a  lady  covenanted  with  the 
trustees  of  a  charity  that  upon  her  death 
her  executors  should  pay  them  for  the 
charity  £:5,000  free  of  all  duties  and  deduc- 
tions. 

Six  mouths  before  her  death  she  paid 
£5,000  to  the  trustees,  who  released  her  from 
her  covenant. 

Held- that  estate  duty  was  payable  upon 
the  £:5,000  as  being  a  "  gift "   made  within 
twelve  months  of  her  death. 
Attorney-General  v.  Lord  Cobham  and  Others, 

[(1904)  90  L.   T.  816;     20    T.    L.    R.    337— 
Channell,  J. 

19.  Incidence— Annuity— Charge  on  Land 
—Specific  Devise— Mixed  Fund— Testamen- 
tary Expenses— Estate  Duty— Finance  Act, 
1894  (57  &  58  Vict.  c.  30),  ss.  9  (1),  14  (1).]- 
The  statement  in  Theobald  on  Wills  that 
"  a  gift  of  an  annuity  followed  by  a  direc- 
tion that  it  is  to  be  a  charge  on  certain 
land  makes  it  a  charge  on  that  land  only, 
and  the  personalty  is  not  liable "  is  too 
wide;  the  effect  of  the  gift  must  depend 
upon  the  construction  of  the  particular  will. 

IT.  gave  to  his  wife  by  will  an  annuity  of 
,£.500,  declaring  that  it  should  bo  a  first 
charge  on  his  freehold  property  at  G.  There 
was  a  residuary  devise  and  bequest  (under 
which  the  G.  property  passed)  to  trustees 
upon  trust  to  sell  and  convert  and   out  of 
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the  proceeds  to  pay  funeral  and  testa- 
mentary expenses,  debts  and  legacies  and 
then  to  hold  the  residue  on  certain  trusts. 

Held— that  the  wife's  annuity  was  not  a 
rent  charge,  but  a  personal  annuity  secured 
by  a  charge  on  the  G.  property,  and  that  the 
executors  must  pay  the  estate  duty  on  it  as 
being  a  testamentary  expense. 
In   re   Trenchard;   Trenchard   v.   Trenchard, 

[1905]  1  Ch.  82;  74  L.  J.  Ch.  135;  53  W.  E. 
235;  92  L.  T.  265— AVarrington,  J. 

20.  Bequest  of  Annuities— Portions  for 
Grandchildren— Limitation  by  Way  of  Suc- 
cession—" Settled  Property  "—Settled  Land 
Act,  1882  (45  &  46  Vict.  c.  38),  s.  2,  sub-s.  1- 
Finaiice  Act,  1894  (57  &  58  Vict.  c.  30),  s.  5, 
sub-s.  1;  s.  22,  sub-s.  1.]— A  testatrix  by  her 
will  bequeathed  annuities  to  two  persons 
for  their  lives,  and  directed  that  a  capital 
sum  should  be  set  aside  to  produce  the 
annuities,  and,  subject  thereto,  she  be- 
queathed all  the  residue  to  her  sons  in 
equal  shares.  Upon  her  death  estate  duty 
was  paid  upon  the  whole  estate,  and  her 
trustee  set  apart  a  sufficient  capital  sum  to 
produce  the  annuities  and  distributed  the 
estate. 

Held — that  settlement  duty  was  payable 
upon  the  capital  sum  required  and  properly 
set  apart  for  the  payment  of  the  annuities, 
as  such  sum  was  property  "  standing  limited 
to  or  in  trust  for  persons  by  way  of  succes- 
sion "  within  the  meaning  of  sect.  2  (1)  of 
the  Settled  Land  Act,  1882,  and  was,  there- 
fore, property  "  settled  by  the  will  of  the 
deceased "  within  the  meaning  of  sect.  5 
(1)  of  the  Finance  Act,  1894. 

A  testator  by  his  will  bequeathed  his  resi- 
duary estate  upon  trust  to  pay  the  income 
to  his  wife  for  life,  and  after  her  death  to 
pay  annuities  to  each  of  his  daughters  for 
life,  and  after  the  death  of  each  daughter 
to  raise  out  of  the  residuary  trust  funds 
specific  sums,  each  sum  to  be  raised  on  the 
death  of  each  daughter  for  the  children  of 
such  daughter,  if  any,  who  being  male 
should  attain  the  age  of  twenty-one  years, 
or  being  female  should  attain  that  age  or 
marry,  and  he  bequeathed  the  residue  to 
his   son   absolutely. 

Held— that  settlement  estate  duty  was  pay- 
able upon  so  much  of  the  residuary  estate 
as  would  be  sufficient  to  provide  these  por- 
tions for  the  grandchildren,  as  the  property 
was  to  that  extent  "  settled  property." 
Attorney-General   v.    Owen;    Attorney-Gene- 

[ral   v.   Coulson,    [1899]    2   Q.    B.    253;    68 

L.  J.  Q.  B.  779;  63  J.  P.  611;  81  L.  T.  121; 
15  T.  L.  R.  381— Div.  Ct. 

21.  Incidence— Bequest  of  Money  to  Pay 
Estate  Duty— Charge  on  Property  in  favour 
of  Limited  Owner— Finance  Act,  1894  (57  & 
58  Vict.  c.  30),  s.  8,  sub-s.  4;  s.  9,  sub-ss.  1,  6.] 
—A  testator  by  his  will  made  in  1899  be- 
queathed to  his  son  "such  a  sum  of  money 


as  shall  be  sufficient  to  pay  and  discharge 
all  the  estate  duty  which  may  be  payable 
by "  his  son  "  on  the  real  estate,  and  on 
any  money  liable  to  be  laid  out  in  the  pur- 
chase of  real  estate,  passing  on  "  the  testa- 
tor's death  to  his  son  under  a  settlement, 
and  he  bequeathed  the  residue  of  his  per- 
sonal  estate   to   other   persons. 

Held— that  the  legacy  was  not  subject  to 
a  trust  to  pay  the  estate  duty,  and  that 
consequently  the  testator's  son,  being  a 
limited  owner,  was  not  precluded  from  ob- 
taining a  charge  on  the  settled  estates  for 
the  amount  of  the  duty  under  sect.  9,  sub- 
sect.  6,  of  the  Finance  Act,  1894. 

Decision  of  the  C.  A.  (86  L.  T.  331)  re- 
versed. 

Earl   of    Mexborough    v.    Saville,    (1903)  88 
[L.  T.  131;  19  T.  L.  R.  287-H.  L.   (E.). 

22.  Incidence—"  Case  in  which  Executor 
is  not  Accountable  "—Pecuniary  and  Resi- 
duary Legatees.']— A  testator,  after  provid- 
ing for  some  minor  gifts,  devised  and  be- 
queathed his  residuary  real  and  personal 
estate  to  trustees  upon  trust  to  pay  his 
widow  an  annuity,  and  after  her  death  to 
pay  out  of  the  trust  funds  legacies  amount- 
ing to  =£9,000,  and  then  to  divide  the  residue 
amongst  certain  named  persons. 

Upon  the  widow's  death  estate  duty  be- 
came payable  upon  so  much  of  the  trust 
funds  as  represented  proceeds  of  the  testa- 
tor's real  estate  under  sect.  1  of  the  Finance 
Act,  1894,  it  being  settled  property  in  which 
she  had  an  interest  ceasing  on  her  death; 
under  sect.  21  (1)  no  estate  duty  was  payable 
so  far  as  the  fund  represented  personal 
estate.  The  proportion  of  the  fund  repre- 
senting real  estate  was  ascertained  to  be 
twelve-seventeenths  of  the  whole,  and  the 
duty  on  twelve-seventeenths  of  the  .£9,000 
required  to  pay  legacies  came  to  about  .£220. 
The  question  now  arose  between  the  resi- 
duary legatees  and  the  pecuniary  legatees 
as  to  whether  this  sum  must  be  paid  out 
of  the  residue,  or  must  be  borne  rateably 
by    the    recipients. 

Held— that  this  was  property  passing  on 
the  death  of  the  deceased,  in  respect  of 
which  the  executor  was  not  accountable  for 
the  estate  duty,  within  the  meaning  of 
sect.  8  (4);  and  that  the  duty  on  these 
legacies  must  be  borne  by  the  legatees  in 
proportion  to  the  amount  of  their  legacies, 
and  could  not  be  thrown  on  the  residue. 

Held  also— that  in  such  a  case  there  is  a 
right  of  contribution  if  the  residuary  lega- 
tees, or  the  trustees,  in  the  first  instance 
pay  all  the  duty  out  of  residue;  and  semble 
the  Crown  might  call  upon  them  to  do  so. 

Decision  of  Buckley,  J.   (72  L.  J.  Ch.  319; 
51  AV.  E.  449;  88  L.  T.  .521),  reversed. 
Berry   v.    Gaukroger,    [1903]    2   Ch.    116;    72 

[L.  J.  Ch.  435;  51  W.  E.  449;  88  L.  T.  521; 
19  T.  L.  E.  445-C.  A. 

23.  Incidence— Contingent  Legacies  and 
Annuities— Finance  Act,   1894   (57  &  58  Vict. 
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c.  30),  ss.  5.  7,  9,  14,  22— Fhiance  Act,  1896  (59 
&  60  Vict.  c.  28),  s.  19— Finance  Act,  1898  (61 
&  62  Vict.  c.  10),  s.  14.]-A  testator  by  his 
will  gave  certain  contingent  legacies  and 
annuities,  and  directed  that  they  should  be 
primarily  charged  upon  and  payable  out  of 
his  personal  estate,  but,  if  this  was  insuflB- 
cient,  he  charged  his  real  estate  in  aid,  but 
not  in  exoneration  of  the  personal  estate ; 
and  after  devising  his  real  estate  in  strict 
settlement,  he  declared  that,  if  his  residuary 
personal  estate  should  be  insufficient  for  pay- 
ment of  funeral  and  testamentary  (-xpenses, 
debts,  legacies  and  annuities,  the  trustees 
might  raise  the  deficiency  by  mortgage  of  the 
real  estate,  but  so  that  the  annuities  should 
be  paid  out  of  rents  and  profits  and  not  by 
raising  a  capital  sum  to  provide  for  the 
same,  and  he  charged  the  residuary  per- 
sonalty with  the  payment  of  the  legacies 
and  annuities,  and  directed  that  the 
ultimate  residue  of  the  personalty  was  to 
be  invested  and  was  to  follow  the  limita- 
tions of  the  real  estate.  The  executors  had 
paid  estate  duty  and  settlement  estate  duty 
in  respect  of  the  contingent  legacies  and 
annuities,  but  there  was  a  probability  that 
the  personalty  would  be  insufficient  to  pay 
the  funeral  and  testamentary  expenses, 
debts,  legacies,  and  annuities. 

Held— that  the  contingent  legacies  were  to 
be  treated  as  settled,  and  that  the  settle- 
ment duty  must  be  borne  by  the  legatees,  as 
in  In  re  Marijon-Wihon  ([1900]  1  Ch.  565; 
69  L.  J.  Ch.  310;  48  W.  E.  338;  82  L.  T.  171; 
16  T.  L.  E.  256-C.  A.,  No.  33,  infra);  and 
that,  as  to  annuities,  the  decision  in 
Attorney-General  v.  Owen  ([1899]  2  Q.  B. 
253;  08  L.  J.  Q.  B.  779;  G3  J.  P.  611;  81  L.  T. 
121;  15  T.  L.  E.  381-Div.  Ct.,  No.  20,  supra), 
applied  to  personalty,  and  therefore  the 
annuitants  must  bear  the  proper  proportion 
of  the  settlement  estate  duty,  in  accordance 
with  the  rule  established  in  In  re  Parker- 
Jervis,  Salt  v.  Locker  ([1898]  2  Ch.  643;  67 
L.  J.  Ch.  682;  47  W.  E.  147;  79  L.  T.  403- 
Kekewich,  J.,  No.  68,  infra.) 
In  re  Duke  of  St.  Albans;  Loder  v.  Duke  of 
[St.  Albans,  [1900]  2  Ch.  873;  69  L.  J.  Ch. 
863;  49  W.  R.  74-Stirling,  J. 

24.  Incidence  —  Contingent  Settlement  — 
Finance  Act,  1894  (57  &  58  Vict.  c.  30),  s.  5, 
subs.  1  (a);  s.  22,  subs,  (h),  (i)— Settled  Land 
Act,  1882  (45  &  46  Vict.  c.  38),  s.  2,  subss.  1,  4- 
Finance  Act,  1898  (61  &  62  Vict.  c.  10),  .v.  14.]- 
The  construction  put  on  sect.  5  (1)  of  the 
Finance  Act,  1894,  in  Attorney-General  v. 
Fairley  ([1897]  1  Q.  B.  698;  66  L.  J.  Q.  B. 
454;  45  W.  R.  589;  76  L.  T.  526-Div.  Ct.), 
viz.,  that  a  contingent  settlement  of  property 
is  a  settlement  within  the  meaning  of  the 
section,  has  been  adopted  by  the  Legislature 
in  sect.  14  of  the  Finance  Act,  1898,  and  will 
not  now  be  questioned  by  the  Courts. 
Attorney-General  v.  Clarkson,  [1900]  1  Q.  B 

[156;  69  L.  J.  Q.   B.  81;  48  W.   R.  216;  81 
L.  T.  617;  16  T.  L.  R.  51-C.  A. 


25.  Incidence— Death  of  Testator  before 
1^9i~Passing  on  the  Death— Finance  Act, 
1894  (57  &  58  Vict.  c.  30),  s.  2,  subs.  1.]— A 
testator  (who  died  in  1892)  by  his  will  gave 
an  annuity  of  .£500  to  his  wife,  and  the 
residue  of  the  income  of  his  property 
during  his  widow's  life  to  his  eight  chil- 
dren. On  her  death  he  gave  ,£9,600  to  the 
eight  children,  and  the  residue  of  his  pro- 
perty equally  between  the  eight  children 
and  a  ninth  person.     The  widow  died  in  1901). 

Held— that  the  testator's  estate  (save  as  to 
one-ninth,  the  excess  above  ,£9,600)  subject  to 
the  widow's  annuity,  passed  to  his  children 
upon  his  death,  and  that  estate  duty  was 
consequently  not  payable  on  the  death  of 
the  testator's  widow. 
In  re  Townsend,  Deceased,  [1901]  2  K.  B.  331; 

[70  L.  J.  K.  B.  764;  65  L.  J.  344;  49  W.  E. 
600;  84  L.  T.  714-Div.  Ct. 

26.  "  Entailed  Estate  "—Money  Directed 
to  be  Held  in  Trust  to  Purchase  Land  in 
Scotland  or  England  at  Option  of  Trustees- 
Finance  Act,  1894  (57  &  58  Vict.  c.  30),  s.  23, 
subss.  14,  16.]— There  is  no  conversion  of 
land  into  money  or  of  money  into  land  if  the 
trust  for  conversion  is  not  imperative.  A 
testator  by  his  will  directed  his  trustees  to 
hold  a  sum  of  money  for  the  purchase  of 
land  in  Scotland  to  be  strictly  entailed,  and 
by  a  codicil  to  his  will  he  authorised  his 
trustees,  if  in  their  discretion  they  should 
consider  it  desirable,  to  purchase  land  in 
England  in  place  of  in  Scotland  to  be  en- 
tailed according  to  English  law.  The  money 
was  not  so  invested. 

Held— that  as  the  trustees  had  an  option 
to  purchase  land  in  England,  the  money  was 
not  an  "  entailed  estate "  within  the  mean- 
ing of  sect.  23,  sub-sect.  16,  of  the  Finance 
Act,  1894,  and  was  not  therefore  liable  to 
"  settlement  estate  duty." 

Decision  of  the  Court  of  Session  ([1901] 
3  F.  440)  affirmed. 

Lord  Advocate  v.   Stewart,   [1902]   A.  C.  344; 

[71  L.  J.  P.  C.  06;  50  W.  R.  673;  86  L.  T. 

603;  18  T.  L.  R.  618-H.  L.   (Sc). 


27.  Incidence— Fund    appointed    by    Will— 
'Testamentary  E.rpenses"— Residuary  Estate 
-Finance  Act,  1894  (57  &  58  Vict.  e.  30),  s.  9, 
subs.  1.]— A  fund  appointed  by  will  under  a 
general  power  of  appointment  does  not  pass 
to  the  executors  as  such  within  the  meaning 
of   the    Finance    Act,    1894,    and    is    therefore 
chargeable  with  estate  duty   in   the  absence 
of  any  direction  to  the  contrary  in  the  will. 
But  as  by  the  will  the  testamentary  expenses 
were  payable  out  of  tlie  residue,   the  estate 
duty  fell  within  the  description  of  testamen- 
tary expenses,  and  was  therefore  to  be  paid 
out  of  the  residuary  estate. 
In  re  Treasure;  Wild  r.  Stanham,  [1900]  2  Ch. 
[648;  69  L.  J.  Ch.  751 ;  48  W.  R.  696;  83  L.  T. 
142;  16  T.  L.  Ix'.  542-Kekewich,  J. 
See  No.  31,  infra. 
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28.  Incidence— F und  Appointed  by  Will- 
Property  passing  to  Executors  "as  such" 
—liesidue— Finance  Act,  1894  (57  &  58  Vict.  c. 
30),  s.  9,  sub-s.  1.]— Where  a  general  power  of 
appointment  by  will  over  a  fund  has  been 
exercised,  apart  from  any  special  direction 
by  the  testator,  the  appointed  fund  does  not 
pass  to  the  executor  "  as  such "  within  the 
meaning  of  that  expression  as  used  in  sect.  9, 
sub-sect.  1,  of  the  Finance  Act,  1894,  and 
estate  duty  is  to  be  borne  by  the  appointed 
fund  and  not  out  of  residue. 

In  re  Power;  In  re  Stone;  Ackworth  v.  Stone, 
[1901]  2  Ch.  659;  70  L.  J.  Ch.  778;  49  W.  R. 
678;  85  L.  T.  400;  17  T.  L.  E.  709-Byrne,  J. 

See  No.  31,  infra. 

29.  Incidence— General  Power  of  Appoint- 
ment by  Will— Fund  Appointed— Property 
passing  to  Executor/'  as  such"— Duty  Pay- 
able out  oj  Residue— Finance  Act,  1894  (57 
&  58  Vict.  c.  30),  s.  9,  sub-s.  1.]— By  sect.  9, 
sub-sect.  1,  of  the  Finance  Act,  1894,  "  a  rate- 
able part  of  the  estate  duty  on  an  estate,  in 
proportion  to  the  value  of  any  property 
which  does  not  pass  to  the  executor  as  such, 
shall  be  a  first  charge  on  the  property  in 
respect  of  which  duty  is  leviable." 

A  fund  appointed  by  will  pursuant  to  a 
genera!  power  of  appointment  is  property 
which  passes  to  the  executor  "as  such" 
within  the  meaning  of  the  Finance  Act,  1894, 
s.  9,  sub-s.  1,  so  that  apart  from  a  direction 
to  the  contrary  in  the  will,  the  estate  duty 
payable  in  respect  of  the  fund  is  payable  out 
of  the  general  residuary  estate  of  the 
deceased  rather  than  out  of  the  appointed 
fund. 
In  re  Moore;  Moore  v.  Mooee,  [1901]  1  Ch. 

[691;   70    L.    J.    Ch.  321;    49   W.   R.    373- 
Buckley,  J. 

30.  Incidence— General  Power  of  Appoint- 
ment— Personalty — Residue  —  Finance  Act, 
1891  (57  &  58  Vict.  c.  30),  s.  9,  sub-s.  1.]- 
Wliere  a  general  power  of  appointment  over 
personal  property  has  been  exercised  by  will, 
and  the  appointed  property  is  received  by 
the  executors  of  the  will,  it  passes  to  the 
executors  "  as  such  "  within  the  meaning  of 
sect.  9,  sub-sect.  1,  of  the  Finance  Act,  1894, 
and  the  estate  duty  payable  in  respect  there- 
of must  be  borne  by  the  residue,  and  not  by 
the  appointed  fund. 

"Where  a  will  directs  the  executors  to  pay 
the  "  testamentary  expenses,"  and  includes 
a  residuary  devise  and  bequest,  estate  duty 
payable  on  property  appointed  by  the  will 
under  a  general  power  is  a  testamentary  ex- 
pense, and  must  be  paid  out  of  the  residue. 

In  re   Clemow   ([1900]  2  Ch.   182;  69  L.  J. 
Q.    B.    522;    48    W.    E.    541;    82    L.    T.    550- 
Kekewich,  J.,  No.  44,  infra),  followed. 
In     re     Fearnsides;     Barnes     v.     Chadwick, 

[1903]  1  Ch.  250;  72  L.  J.  Ch.  200;  51  W.  R. 

18G;    88    L.     T.     57;     19    T.     L.     R.     104— 
Swinfen  Eady,  J. 


31.  Incidence— General  Power  of  Appoint- 
ment—Residue—Finance Act,  1894  (57  &  58 
Vict.  c.  30),  s.  9,  sub-s.  1.]— AVhere  a  general 
power  of  appointment  over  a  fund  is  exer- 
cised by  will,  the  estate  duty  in  respect 
thereof  is  payable  out  of  the  testator's 
general  personal  estate,  and  not  out  of  the 
fund. 

In  re  Moore  ([1901]  1  Ch.  691;  70  L.  J.  Ch. 
321;  49  W.  R.  373— Buckley,  J.,  No.  29,  supra) 
and  In  re  Fearnsides  ([1903]  1  Ch.  250;  72 
L.  J.  Ch.  200;  51  W.  R.  186;  88  L.  T.  57;  19 
T.  L.  R.  104— Eady,  J.,  No.  30,  supra)  followed. 
In  re  Treasure  ([1900]  2  Ch.  648;  69  L.  J.  Ch. 
751;  83  L.  T.  142;  48  W.  R.  696;  16  T.  L.  R.  542 
— Kekewich,  J.,  No.  27,  supra).  In  re  Power 
([1901]  2  Ch.  659;  70  L.  J.  Ch.  778;  85  L.  T. 
400;  49  W.  R.  678;  17  T.  L.  R.  709-Byrne,  J., 
No.  28,  supra),  and  in  re  Dodson,  No.  32, 
infra,  not  followed. 

In  re  Orlebar;  Wynter  v.  Orlebar,  (1907)  24 
[T.  L.  R.  42-Neville,  J. 

32.  Incidence— General  Power  of  Appoint- 
ment Exercised  by  Will  —  Whether  Duty 
Payable  out  of  Appointed  Fund  or  Residue 
—Finance  Act,  1894  (57  &  58  Vict.  c.  30),  s.  9 
(1).] — A  testator  by  will  exercised  a  po'.vor 
of  appointment  over  funds  in  the  hands  of 
trustees. 

Held— that  in  the  absence  of  any  direction 

to  the  contrary  in  his  will  the  estate  duty 

payable  in  respect  of    the    appointed  funds 

must  be  paid  out  of  such  funds,  since  they 

!  did  not  pass  to  the  executor  "as  such." 

In  re  Power  ([1901]  2  Ch.  659;  70  L.  J.  Ch. 
778;  85  L.  T.  400;  49  W.  R.  678-Byrne,  J., 
No.  28,  supra)  followed. 
In  re  Dodson;  Gibson  v.  Dodson,  [1907]  1  Ch. 

[284;    76    L.    J.    Ch.    182;    96  L.   T.   254^ 
Warrington,  J. 

33.  Incidence  —  Legacy  by  Testator  in 
Satisfaction    of    Previous    Covenant — Settle- 

I  ment  of  Legacy  by  Instrument  Outside  Will 
—Covenant  to  Pay  "  Without  any  Deduc- 
tion "—Finance  Act,  1894  (57  &  58  Vict.  c.  30), 
ss.  1,  2,  5,  6,  sub-1.  2;  s.  8,  sub-ss.  3,  4;  ss.  9, 

1  14,  sub-s.  1— Finance  Act,  1896  (59  &  60  Vict, 
c.  28),  s.  19.] — Settlement  estate  duty  arising 
under  sect.  5  of  the  Finance  Act,  1894,  is  in 
all  cases  primarily  payable,  in  the  absence 
of  indications  of  a  contrary  intention,  out  of 
the  settled  propertv. 

1      7/1  re  Webber  ([1896]  1  Ch.  91t;  65  L.  J.  Ch. 

1  544;  44  W.  R.  489;  74  L.  T.  244— North,  J.) 
disapproved. 

This  primary  incidence  m&j,  however,  be 
shifted  on  to  the  residuary  estate  by  the 
presence  of  clear  indications  of  intention-- 
e.g.,  by  a  direction  to  pay  "Avithout  any  de- 
duction." 
Decision  of  Kekewich,  J.  ([1899]  2  Ch.  489; 

i  68  L.  J.  Ch.  580;  47  W.  R.  635;  81  L.  T.  73), 

1  reversed. 

■  In   re   Maryon- Wilson;    Wilson   v.    Maryon- 

i      [Wilson,  [1900]  1  Ch.  565;  69  L.  J.  Ch.  310; 

i      48  W.  R.  338;  82  L.  T.  171;  16  T.  L.  R.  '^56 

-C.  A. 
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34.  Incidence — Legacy  Settled  by  Will- 
Residuary  Estate- -General  Estate— "  Ex- 
press  Provision  to  the  Contrary" — "  All  the 
Duti/is  Payable  by  Law  out  of  My  Estate  '  - 
Finance  Act,  1894  (57  &  58  Vict.  c.  30),  s.  5, 
sub-s.  1  (a)  —Finance  Act,  1896  (59  .t  GO  Vict. 
c.  28),  s.  19,  sub-s.  1.]— A  testatrix,  who  ilied 
on  September  2ud,  1899,  by  her  will  gave  ner 
marriage  settlement  trust  funds  upon  cer- 
tain trusts,  and  as  to  the  rest  of  her  estate, 
she  directed  as  follows :  "  My  debts  and 
funeral  and  testamentary  expenses,  includ- 
ing all  duties  payable  by  law  out  of  my 
estate,  and  including  the  duties  on  the 
annuities  hereinbefore  charged  on  the  in- 
come of  mj^  said  settlement  trust  funds,  and 
all  the  duties  on  any  other  annuities,  and 
on  all  legacies  hereby  or  by  any  codi-'il 
hereto  bequeathed  duty  free,  shall  first  be 
paid  thereout,  and,  subject  as  aforesaid,  1 
direct  that  the  following  legacies  shall  be 
paid  thereout  all  free  of  duty." 

Held— that  "the  duties  on  the  annuities 
hereinbefore  charged  on  the  income  of  my 
said  settlement  trust  funds"  should  be  paid 
out  of  the  residuary  estate;  that  "all  the 
duties  on  any  other  annuities,  and  on  all 
legacies  hereby  or  by  any  codicil  hereto  be- 
queathed duty  free  "  should  be  paid  out  of 
the  general  estate;  that  "all  the  duties  pay- 
able bj'  law  out  of  my  estate  "  did  not  in- 
clude the  duty  payable  in  respect  of  the 
settled  legacy,  but  that  duty  was  payable 
out  of  the  settled  fund;  and  that  there  was 
no  "  express  provision  to  the  contrary " 
witliin  sect.  19  of  the  Finance  Act,  1896. 
In  re  Lewis;  Lewis  v.  Smith,  [1900]  2  Ch.  176; 

[69  L.  J.  Ch.  406;  48  W.  E.  426;  82  L.  T. 
291— Kekewich,    J. 

35.  Incidence— Option  to  take  Specific  Pro- 
perty in  Lieu  of  Share  of  Residue— Direction 
to  pay  Funeral  and  Testamentary  Expenses 
and  Debts — Liability  to  pay  Estate  Duty- 
Finance  Act,  1894  (57  &  58  Vict.  c.  30),  s.  9, 
sub-s  1.] — Apart  from  a  direction  to  the  con- 
trary in  the  will,  a  specific  devisee  must 
bear  the  estate  duty  in  respect  of  the  pro- 
perty which  he  takes  under  the  devise. 

An  originating  summons  was  taken  out  for 
the  purpose  of  determining  how  the  estate 
duty  payable  in  respect  of  certain  property 
taken  by  two  of  the  testator's  sons,  under 
an  option  given  to  them  by  the  will,  in  sa- 
tisfaction of  their  respective  shares  in  the 
residuary  estate  of  the  testator  should  be 
borne  as  between  them  and  the  other  per- 
son>i  interested  in  the  residuary  estate. 
There  was  no  express  mention  of  estate  duty 
in  the  will,  but  the  trustees  were  directed 
to  pay  the  funeral  and  testamentary  ex- 
penses and  debts. 

Held— that  the  eff-^ct  of  the  option  was  to 
make  the  case  the  same  as  if  the  testator  had 
devised  his  leal  and  personal  estate  upon 
tru.st  to  sell  everything  except  Ihe  property 
which  was  subject  to  the  option,  and  there 
had  been  a  specific  devise  to  his  two  sons  ot 


the  equitable  fee  in  the  real  property  sub- 
ject to  the  option,  and  therefore  the  charge 
!  created   by   sect.  9    (1)   of  the   Finance   Act, 
I  1894,  remained  until  the  real  property  sub- 
j  ject  to  the  option  came  into  the  hands    of 
the    be!ieficiarips    and    the    duty    was    dis- 
charged by  them,   i.e.,  that  the  estate  duty 
in   respect  of   the   real   estate   comprised   in 
the  option  was  payable  by  the  sons. 
'InreJolley;    Neal  u.  Jolley,  (1901)   17   T.L.E. 
[244— Joyce,    J. 

36.  Part  of  Residue  Set  Apart  to  Pay  An- 
nuities and  Subject  thereto  to  Divide  Residuv, 
in  Certain  Proportions  amoyig  Residuary 
Legatees— Finance   Act,   1894    (57   &  58   Vict. 

;  c.  30),  s.  5,  sub-s.  1;  s.  22— Settled  Land  Act, 
1882  (45  &  46  Vict.  c.  38),  s.  2,  sub-s.  1.]— A 
testator  by  his  will  gave  all  his  property  to 
trustees  on  trust  for  sale  and  conversion, 
and  directed  the  proceeds  to  be  dealt  with 

I  in  the  following  manner  :  After  payment  of 

[  certain  legacies,  the  trustees  were  to  set  aside 
a   sufficient  amount  of  the  residuary  estate 

i  upon   trust   to   pay   a   number   of   annuities. 

I  There  was  a  further  trust  to  divide  the 
residue  in  certain  proportions  among  resi- 
duary legatees,  and  there  was  a  provision 
that  the  trustees  might  postpone  conversion 
of  the  estate.  The  trustees  carried  out  the 
direction  given  by  the  testator,  and  set  aside 

I  an  amount  of  the  residuary  estate  which 
produced   a   sufficient   income   to   cover   the 

i  annuities. 

Held— that  there  was  a  settlement  of  the 
property  in  question  within  the  meaning  of 
sect.  2,  sub-sect.  1,  of  the  Settled  Land  Act, 
1882;  that  the  interests  of  the  annuitants 
and  residuary  legatees  arose  under  limita- 
tions creating  a  succession ;  and  that  settle- 
ment estate  duty  was  payable  upon  so  much 
of  the  residuary  estate  as  had  been  invested, 
in  addition  to  the  estate  duty  and  succession 
duty  upon  the  whole  of  the  residuary  estate 
and  the  annuities. 
In    re    Campbell,    [1902]    1    K.    B.    113;    71 

[L.  J.  K.  B.  160;  85  L.  T.  708;  18  T.  L.  R. 
86-C.  A. 

37.  Incidence  —  Real  Estate  Devised  in 
Strict  Settlement  —  Previously  Charged  by 
Marriage  Settlement— Finance  Act,  1894  (57  & 
58  Vict.  c.  30),  ss.  1,  7,  9,  14.]— H.,  an  owner 
in  fee,  by  his  marriage  settlement  charged 
his  estate  with  a  sum  of  ,£10,000,  to  be  held 
upon  certain  trusts:  by  his  will  he  settled 
the  same  estate. 


Held— that  under  sect.  14  (1)  of  the  Finance 
Act,  1894,  the  executor  having  paid  estate 
duty  on  the  real  estate  could  recover  a  rate- 
able part  from  the  trustees  of  the  settlement. 
In   re   Hacket;   IUcket   v.   Gardiner,     [1907] 

[1  Ch.  385;  76  L.  J.  Ch.  249;  96  L.  T.  420- 
Joyce,  J. 

38.  Incidence— Settled  Fund— Reversionary 
Interest  —  General  Power  of  .ippointmcnt 
Over  —  Person  Accountable  —  Ejccuior  — 
Charge    on    Fund—"E.vecutor    as    Such"— 
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Direction  to  Paij  Testamentary  Expenses- 
Finance  Act,  1894  (57  &  58  Vict.  c.  30),  ss.  1, 
2,  6,  sub-s.  2;  s.  7,  suh-ss.  6,  7;  s.  8,  sub-s.  4; 
s.  9,  sub-s.  1;  s.  22.]— By  a  marriage  settle- 
ment the  husband's  trust  fund  was  settled 
upon  trust  for  the  husband  for  life, 
then  for  his  wife  for  life,  and  after 
the  death  of  the  survivor  for  such  per- 
sons as  the  husband  should  by  will  appoint. 
The  husband  by  will,  in  exercise  of  the 
general  power  of  appointment,  directed  the 
trustees  of  the  settlement  to  hold  the  fund, 
after  his  wife's  death,  upon  trust  for  such 
persons  as  his  wife  should  bj'  will  appoint, 
and  in  default  of  appointment  upon  trust  to 
transfer  the  fund  to  the  trustees  of  his  will 
as  pait  of  his  residuary  estate.  By  his  will 
he  directed  payment  of  his  testamentary  ex- 
penses out  of  his  general  estate.  The  ques- 
tion arose  whether  the  estate  duty  of  ^6924, 
payable  in  respect  of  the  settled  fund  (being 
7  per  cent,  upon  ^13,199  10s.  lOd.  the  amount 
of  the  fund)  was  to  be  borne  by  the  hus- 
band's trust  fund  or  by  the  testator's  general 
residue. 

Held— that  it  must  be  borne  by  the  settled 
fund  and  not  by  the  residue,  because  (1)  the 
duty  of  £924  was  not  the  duty,  and  did  not 
include  the  duty  or  any  part  of  the  duty,  in 
respect  of  the  deceased's  interest  in  the 
reversionary  interest  expectant  upon  his 
wife's  death,  but  was  the  duty  upon  the 
settled  fund  of  ^13,199  10s.  lOd.,  and  this 
duty  was  a  duty  for  which  the  widow,  as  ten- 
ant for  life  in  possession,  or  the  trustees  of 
the  settlement,  and  not  the  executor,  was  the 
person  accountable  under  sect.  8,  sub-s.  4  of 
the  Finance  Act,  1894,  and  it  was  a  duty  for 
which  the  person  who  paid  it,  whether  he 
was  the  party  accountable  or  the  executor, 
at  the  request  of  the  party  accountable, 
would  be  entitled  to  a  charge  upon  the  fund ; 
(2)  it  was  immaterial  that  the  reversionary 
interest  of  the  testator  was  not  a  rever- 
sionary interest  in  property,  but  only  a 
general  power  of  appointment  of  a  rever- 
sionary interest.  If  he  had  been  entitled  to 
the  reversionary  interest  itself  by  way  of 
property  and  not  of  power,  the  same  result 
would  have  ensued,  for  the  duty  in  dispute 
was  not  that  in  respect  of  the  reversionary 
interest,  but  that  in  respect  of  the  whole 
settled  fund;  (3)  the  question  did  not  arise 
as  to  the  meaning  of  the  words  "  executors 
as  such  "  in  sect.  9,  sub-s.  1,  of  the  Finance 
Act,  1894;  and  (4)  the  testator  did  not  cast 
this  duty  upon  residue  by  the  provision  in 
his  will  for  payment  of  his  testamentary 
expenses  out  of  his  general  estate. 
In  re  Dixon;  Penfold  v.  Dixon,  [1902]  1  Ch. 

[248;  71  L.  J.  Ch.  96;  50  W.  R.  203;  85  L.  T. 
622;  18  T.  L.  R.  154-Buckley,  J. 

39.  Incidence—Settled  Property— Payment 
by  Executor— Liability  of  Trustees  to  Repay 
—Finance  Act,  1894  (57  &  58  Vict.  c.  30).]— 
B.,  on  the  marriage  of  his  son,  in  considera- 
tion of  natural  love  and  affection  mortgaged 
certain   property   to   secure   ^10,000   for   the 


benefit  of  such  son.  Subsequently,  on  his 
own  second  marriage,  he  agreed  to  settle 
property  for  the  benefit  of  his  wife. 

After  B.'s  death,  his  executor  had  to  pay 
estate  duty  on  the  property  secured  by  the 
above-mentioned  deeds. 

Held— that  he  was  entitled  to  be  recouped 
by  the  trustees  of  the  respective  settlements. 
Cope  v.  Beeslin,  [1903]  1  Ir.  R.  418— V.-C. 

40.  Incidence—Settled  Property— Residue 
— Executors  —  Trustees  —  Finance  Act,  1894 
(57  &  58  Vict.  c.  30),  s.  14.]-The  holder  of  a 
j  policy  of  assurance  on  his  own  life  for 
j  i;5,000  by  his  marriage  settlement  assigned 
the  policy  to  trustees  upon  trust  to  raise  at 
his  death  ,£4,000  to  be  held  upon  certain 
trusts,  and  as  to  the  lesidue  of  the  trust 
moneys  in  trust  to  pay  the  same  to  his 
executors. 

Held— that  sect.  14  of  the  Finance  Act, 
1894,  was  not  intended  to  provide  for  the 
incidence  of  estate  duty  but  was  intended  to 
protect  the  executor  or  other  person,  who 
as  between  himself  and  the  reversioner  was 
called  upon  to  pay  the  duty ;  the  estate  duty 
on  the  moneys  therefore  must  be  borne  by 
the  residue  remaining  after  payment  there- 
out of  the  £;4,000. 

Wade  v.  Wade,  [1898]  2  Ch.  276;  78  L.  T.  808; 
j  [47  W.  R.  43-Kekewich,  J. 

'  41.  Incidence— Specific  Devise  of  Freeholds 
I  —Direction  to  pay  "  my  duties."^— A  testator 
devised  certain  freeholds  upon  trusts,  and 
gave  the  rest  of  his  estate  in  trust  for  sale 
and  conversion,  the  clear  residue  to  be 
divided  after  payment  of  "  my  testamentary 
expenses  and  duties  "  amongst  specified  per- 
1  sons. 

I  Held— a  direction  to  pay  out  of  residue  the 
j  estate  duty  and  settlement  estate  duty  on  the 
I  freeholds  specifically  devised. 

In  re  Pimm;  Sharpe  v.  Hodgson,  [1904]  2  Ch. 
1  [345;  73  L.  .1.  Ch.  627;  52  W.  R.  648;  91 
I  L.  T.  190— Farwell,  J. 

42.  Incidence — Will  Charging  Residue 
!  tvith  Death  Duties  payable  on  Property 
j  of  which  he  was  tenant-for-life — Heirlooms 
I  ()/  National  Interest  exempted  from  Duty 
till  in  Possession  of  Persons  competent  to 
sell  them— Finance  Act,  1896  (59  &  60  Vict. 
c.  28),  s.  20.] — A  testator  directed  the  trustees 
of  his  will  to  pay  out  of  residue  the  estate  and 
other  death  duties  payable  upon  his  death  on 
all  property  of  which  he  was  tenant-for-life 
under  a  certain  deed  of  resettlement.  Under 
this  deed  he  was  tenant-for  life  of  certain 
heirlooms  exempted  from  estate  duty  by  a 
certificate  of  the  Treasury  under  sect.  20  of 
the  Finance  Act,  1896.  until  they  should 
come  into  the  possession  of  some  person 
competent  to  sell  them. 

Held— that  the  trustees  need  not  set  aside 
a  sufficient  sum  out  of  residue  to  meet  the 
estate  duty  payable  at  some  future  time  ou 
j  the  heirlooms. 
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Decision  of  Jovce,  J.  (89  L.  T.  434;  20 
T.  L.  E.  27),  reversed. 

In    re    Leconfield;    Wyndham    v.    Leconfield, 
[(1904)  90  L.  T.  399;  20  T.  L.  R.  347— C,  A. 
And  .see  No.  100,  infra. 

43.  Interpretation  —  "  Estate  Duty  "  —  In- 
cludes Settlement  Estate  Duty.l — A  testatrix, 
after  devising  certain  real  estates  by  her  will 
(including  the  estate  in  ciuestion),  declared 
that  her  trustees  should  stand  possessed  of 
her  residuary  personal  estate  upon  trust  for 
certain  purposes,  and  amongst  others  to  pav 
"  the  estate  duty  on  the  whole  of  the  real 
and  personal  estate  devised  and  bequeathed 
by  this  my  will."  The  question  was  whether 
the  estate  duty  spoken  of  in  the  residuar\ 
gift  included  settlement  estate  duty  as  well 
as  estate  duty  simply  so  called. 

Held— that  the  will  must  be  construed  in 
precisely  the  same  way  as  if  the  testatrix  had 
said,  "  Pay  all  the  estate  duty  upon  all  my 
real  and  personal  estate " ;  and  that  the 
settlement  estate  duty  must  be  paid  out  ot 
the  residuary  personalty. 
In  re  Leveridge;  Spain  v.  I>ejoindre,  [1901]  2 

[Ch.  830;  85  L.  T.  458;  71  L.  J.  Ch.  23;  50 
W.  R.  205— Joyce,  J. 

44.  Interpretation  —  "  Testamentary  Ex- 
penses "—Estate  Duty— Finance  Act,  1894  (57 
&  58  Vict.  c.  30),  s.  6,  sub-s.  2.]— The  expres- 
sion "testamentary  expenses  "  includes  estate 
duty.  A  testator,  after  giving  the  income 
of  his  residue  to  his  wife  for  life,  directed  his 
executors,  after  his  widow's  death,  out  of  the 
residue  to  pay  "  my  widow's  funeral  and 
testamentary  expenses  and  debts."  The 
testator's  wife  survived  him,  and  died,  leav- 
ing what  purported  to  be  a  will.  B.,  one  of 
the  two  next  of  kin  of  the  widow,  brought 
an  action  in  the  Probate  Division  for  a  grant 
of  letters  of  administration  of  the  widow's 
estate  to  him.  The  judge  pronounced  against 
the  will,  but  made  no  order  as  to  costs. 
Letters  of  administration  were  subsequently 
granted  to  Y.,  the  other  next  of  kin  of  the 
widow,  with  tlie  assent  of  B.  The  widow's 
estate  consisted  entirely  of  personalty.  Upon 
summons  to  determine  what  costs  and  ex- 
penses ought  to  be  allowed  out  of  the  testa- 
tor's estate  as  testamentary  expenses  of  the 
widow. 

Held— that  costs  and  expenses  properly  in- 
curred in  the  administration  of  the  estate 
of  the  intestate  widow  were  within  the  mean- 
ing of  the  term  "  testamentary  expenses," 
and  that  there  must  be  allowed  as  such  testa- 
mentary expenses  the  costs  of  B.  of  the  pro- 
bate action  and  also  the  estate  duty  payable 
on  the  death  of  the  widow. 
In  ee  Clemow;  Yeo  v.  Clemow,  [1900]  2  Ch. 

[182;  69  L.  J.  Q.  B.  522;  48  W.  R.  541;  82 
L.  T.  550— Kekewich,  J. 

45.  Interest  in  Possession— Defeasible  In- 
terest—Real   Effect    of    Deed— Conveyancing 


Form— Finance  Act,  1894  (57  &  58  Vict.  c.  30). 
s.  5  (3).]— Under  a  settlement,  H.  took  a 
vested  legal  estate  as  tenant  in  common  in 
fee,  with  a  limitation  over  on  his  dying 
under  twenty-one,  subject  to  a  proviso  that 
during  his  minority  trustees  were  to  enter 
into  receipt  of  the  rents,  providing  thereout 
for  his  maintenance,  &c.,  accumulating  the 
surplus  upon  trust,  if  he  should  attain  age, 
for  him,  but,  if  he  should  die  under  age,  for 
the  persons  who  should  ultimately  become 
indefeasibly  entitled.  H.  in  fact  died  before 
attaining  twenty-one. 

Held— that,  looking  at  the  real  effect  of  the 
settlement  as  distinct  from  the  conveyancing 
form,  H.'s  interest  had  not  become  a  bene- 
ficial interest  in  possession  in  the  lands  at 
his  death,  that,  accordingly,  sect.  5,  sub-sect. 
3  of  the  Finance  Act,  1894,  was  applicable, 
and  estate  duty  was  not  payable  as  on  a 
property  passing  on  his  death. 

Attorney-General  v.  Power,  [1906]  2  Ir.  R.  272 
[-K.  B.  D. 

46.  Life  Policy— Settlement  in  Favour  of 
Wife— Finance  Act,  1894  (57  &  58  Vict.  c.  30), 
ss.  1,  2,  3.]— By  the  Finance  Act  it  is 
enacted  that  estate  duty  shall  be  payable 
upon  property  passing  on  the  death  of  any 
person  dying  after  the  commencement  of  the 
Act,  and  by  sect.  2  (1)  (d)  it  is  provided  that 
property  passing  on  the  death  of  the  deceased 
shall  be  deemed  to  include  "  any  annuity  or 
other  interest  purchased  or  provided  by  the 
deceased,  either  by  himself  alone  or  in  con- 
cert or  by  arrangement  with  any  other  per- 
son, to  the  extent  of  the  beneficial  interest 
accruing  or  arising  by  survivorship  or  other- 
wise on  the  death  of  the  deceased." 

A.  effected  a  policy  of  assurance  on  his  own 
life,  payable  on  his  death  to  his  wife,  and 
in  pursuance  of  an  agreement  on  his 
marriage  assigned  the  policy  to  the  trustees 
of  his  marriage  settlement  upon  trust  to 
hold  the  proceeds  thereof  for  the  benefit  of 
his  wife  for  life,  he.  A.,  covenanting  to  keep 
up  the  policy  and  pay  the  premiums  during 
his  life. 

Held— that  on   A.'s  death  estate  duty  was 
payable  under  sect.  2  (1)  (d)  on  the  proceeds 
of  the  policy. 
Attorney-General   v.  Dobree,   [1900]   1  Q.   B. 

[442;  69  L.  J.   Q.   B.  223;  64  J.  P.    24;    48 

AV.  R.  413;  81  L.  T.  607;  16  T.   L.  R.  80— 
Div.  Ct. 

47.  Life  Policy  on  Life  of  a  Son— Void  for 
Want  of  Interest— Settled  on  Son's  Marriage 
Settlement— Death  of  Son — "Interest  Pur- 
chased or  Provided  by  the  Deceased  in  Con- 
cert or  by  Arrangement  u-itit  any  other  Per- 
son"—Life  Assurance  Act,  1774  (14  Geo.  3,  c. 
m— Finance  Act,  1894  (57  &  58  Vict.  <•.  30),  ss. 
1,  2  (1)  (fl).]— A  father  effected  a  i>olicy  of  in- 
surance in  his  own  name  on  the  life  of  his 
son.  The  policy  was  to  commence  at  the  age 
of  twenty-one,  and  ten  premiums  only  were  to 
be  paid.  The  father,  who  had  no  insurable 
interest  in  the  son's  life,  paid  all  the  pre- 
miums, and  on  the  son's  marriage  he,  "  with 
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the  approbation  of"  the  son  and  of  the 
son's  intended  wife,  assigned  the  policy  to 
the  trustees  of  the  marriage  settlement, 
upon  the  trusts  of  the  settlement.  After 
the  death  of  the  son  (who  survived  his 
father)  the  policy  moneys  were  paid  by  the 
insurance  company  to  the  trustees  of  the 
settlement.  Upon  an  information  claiming 
estate  duty  on  the  policy  moneys. 

Held— that,  though  the  father  had  no 
insurable  interest  in  the  sou's  life,  and  the 
policy  was  therefore  void  under  the  Life 
Assurance  Act,  1774,  it  was  only  void  as 
between  the  insurance  company  and  the 
father;  and,  as  the  moneys  had  been  in  fact 
paid  by  the  insurance  company,  the  liability 
to  estate  duty  was  not  affected  by  the 
illegality  of  the  insurance  policy. 

Worthington  v.  Curtis  ((1875)  1  Ch.  D. 
419;  45  L.  J.  Ch.  259;  24  W.  E.  228;  33  L.  T. 
828-C.  A.)  followed. 

Held  also— that  sect.  2  (1)  (d)  of  the 
Finance  Act,  1894,  covers  moneys  paid  under 
a  policy  on  the  life  of  the  deceased. 

Atforncij-General  v.  Robinson  ([1901]  2 
I.  E.  G7— Q.  B.  D.,  No.  1,  supra),  approved. 

Held,  however— that  the  sum  paid  under 
the  policy  was  not  an  interest  purchased  or 
provided  by  the  son  in  concert  or  by 
arrangement  with  his  father  within  the 
meaning  of  sect.  2  (1)  (d)  of  the  Finance 
Aft,  1894,  and  therefore  that  estate  duty  was 
not  payable  thereon. 

Decision  of  Eidley,  J.   (72  L.  J.  K.  B.  408; 
G7  J.  P.   133;  51  W.   R.  572;  88  L.   T.  474;   19 
T.  L.  E.  379),  reversed. 
Attorney-General  v.  Murray,  [1904]  1  K.  B. 

[165;   73   L.   J.   K.   B.   G6;   68  J.   P.    89;   52 

W.  E.  258;  89  L.  T.  710;  20  T.  L.  E.  137— 

C.  A. 

48.  Payment  Out  of  Court— Estate  Duty- 
Tenant  for  Life— Finance  Act,  1900  (G3  Vict, 
c.  7),  s.  11.] — When  payment  out  of  Court  is 
authorised  of  funds  in  which  one  of  the  pet; 
tioners  had  a  life  interest  now  released,  I  he 
practice  of  the  Court  is  to  retain  a  sufficient 
sum  of  money  to  satisfy  the  amount  of 
estate  duty  payable  in  the  event  of  the 
death  of  the  tenant  for  life  within  twelve 
months  of  the  date  of  the  release 

Taylor    v.    Poncia,     (1901)    49    W.   E.   596— 
[Cozens-Hardy,  J. 

49.  Property  Passing  on  Death — Cesser  of 
Annuity— Annuity  Charged  on  Mortgaged 
Realty— Finance  Act,  1894  (57  &  58  Vict.  c. 
30),  ss.  1,  2,  7.]— Where  an  annuity  is  pay- 
able out  of  heritable  property,  the  value  of 
the  benefit  passing  on  the  death  of  the  an- 
nuitant is  to  be  determined  by  capitalising 
the  amount  of  the  annuity  on  the  basis  of 
the  proper  number  of  years'  purchase.  No 
account  is  to  be  laken  of  the  amount  of 
bonds  affecting  the  heritable  property,  un- 
less they  are  so  large  as  to  imperil  the 
annuity  and  so  reduce  its  capitalised  value. 


Lord  Advocate  v.  Anderson,  (1906)  7  F.  963- 
[Ct.  of  Sess. 

50.  Property  Passing  on  Death — Devise  to 
Son  who  died  in  Father's  Lifetime,  leaving  a 
Daughter  Living  at  Death  of  Father — Devise 
by  Son  including  Devise  to  him  by  his 
Father — Son  Competent  to  Dispose— Wills 
Act,  1837  (7  Will.  4  &  1  Vict.  c.  26),  s.  33— 
Finance  Act,  1894  (57  &  58  Vict.  c.  30),  s.\;s. 
2,  sub-s.  1  (a);  s.  22,  sub-s.  1  (l),sub-s.  2  (a).] 
— Upon  4th  May,  1896,  J.  S.,  junior,  made 
his  will,  whereby  he  appointed  the  peti- 
tioners his  executors  and  trustees,  and  he 
devised  and  bequeathed  to  them  all  his  resi- 
duary real  and  personal  estate  in  trust,  so 
far  as  is  material,  for  his  daughter,  M.  E.  S., 
absolutely.  Upon  22nd  January,  1899,  he 
died,  and  probate  of  his  will  was  taken  out, 
and  all  duties  then  payable  upon  his  estate 
were  thereupon  paid  by  his  executors  to  the 
Crown.  His  father,  J.  S.,  senior,  died  about 
four  months  after  his  son— namely,  on  12th 
May,  1899— leaving  a  will  dated  5tb  June, 
1891,  by  which  he  devised  to  his  son,  J.  S., 
junior,  freehold  property  in  this  city  of 
London  of  the  value  of  ^£80,000.  The  estate 
was  charged  with  estate  duty,  and  the  duty 
was  paid.  The  Crown  claimed  estate  duty 
over  again  upon  the  ^£80,000  as  having  also 
passed  upon  the  death  of  J.  S.,  junior,  under 
his  will. 

Held— that  by  sect.  33  of  the  Wills  Act. 
1837,  the  will  of  J.  S.,  senior,  took  effect  as 
if  J.  S.,  jiinior,  had  died  immediately  after 
J.  S.,  senior,  that  was,  that  the  son  was  com- 
petent to  dispose  of  the  o£80,000  of  property, 
and  that  if  the  appellants  took  the  benefit 
of  sect.  33  they  must  pay  the  estate  duty 
chargeable  thereon  by  virtue  of  sect."  1,  sect. 
2,  sub-sect.  1  (a),  and  sect.  22,  sub-sect.  2  (a), 
of  the  Finance  Act,  1894. 

Judgment  of  Divisional  Court  ([1900] 
1  Q.  B.  372;  69  L.  J.  Q.  B.  121;  64  J.  P.  25; 
48  W.  E.  205;  81  L.  T.  610;  16  T.  L.  E.  110) 
affirmed. 

In  re  Scott,  [1901]  1  Q.  B.  228;  70  L.  J.  Q.  B. 

[66;  65  J.  P.  84;  49  W.  E.  178;  83  L.  T.  G13; 

17  T.  L.  E.  148— C.  A. 

51.  Property  Passing  on  Death— Policy  of 
Insurance — "  Interest  Purchased  or  Provided 
by  the  Deceased"— Assignment  of  Policy  by 
Deceased— Finance  Act,  1894  (57  &  58  Vict, 
c.  30),  s.  2,  sub-s.  1  (d).]— The  deceased,  who 
was  equitable  tenant  for  life  of  certain 
estates,  and  who  had  raised  money  upon  the 
security  of  his  life  interest  and  of  certain 
policies  on  his  life,  and  his  son,  who  was 
equitable  tenant  in  tail,  barred  the  entail  : 
a  sum  of  money  was  raised  upon  mortgage  or 
the  estates  to  pay  off  the  charges  on  the 
deceased's  life  interest  and  on  the  policies, 
and  the  policies  were  assigned  to  the  son ; 
the  estates  were  resettled  iipon  trust  to  pay 
interest  upon  the  mortgage,  premiums  on  the 
policies  and  an  annuity  to  the  son,  and  sub- 
ject thereto  for  the  father  for  life  with 
remainder  to  the  son. 

Held— that  the  effect  of  this  family  arrange- 
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meiit  .vas  that  the  son  became  the  purchaser 
of  the  policies  for  full  value,  and  that  there- 
fore estate  duty  was  not  payable  on  the 
death  of  the  deceased,  under  sect.  2,  sub- 
sect.  1  (d),  of  the  Finance  Act,  1894,  on  the 
amount  received  under  the  policies. 

Decision  of  C.  A.  ([1905]  2  KB  323;  74 
L.  J.  K.  B.  710;  53  W.  K.  645;  93  L.  T.  4;  21 
T.  L.  E.  573)  reversed. 

Attorney-General  v.  Lethbridge  [1907]  A.  C 
[19;  76  L.  J.  K.  B.  84;  95  L.  T.  842;  23 
^     '  T.  L.  K.  123-H.  L.   (E.). 

52  Property  Passing  on  Death— Propcrttj 
•'Deemed"  to  Pass-Fund  to  be  Invested  in 
Entailed  Land  -  Settlement  Estate  Duiy- 
Financc  Act,  1894  (57  &  58  Vict.  c.  30),  ss.  2, 
21  23  ]— A  testator,  who  died  prior  to  the 
passing  of  the  Finance  Act,  1894,  and  on 
whose  estate  inventory  duty  was  paid, 
directed  his  trustees  to  hold  and  accumulate 
the  residue  of  his  estate  till  the  death  of 
0  M.,  when  it  was  to  be  invested  m  land 
which  was  to  be  entailed.  0.  M.  died  m 
1902. 

Held— that  estate  duty  and  settlement 
estate  duty  were  payable  on  the  residue  of 
the  testator's  estate. 

Lord  Advocate  v.  Stewart,   (1906)  8  F.  579— 
[Ct.  of  Sess. 
And  see  No.  16,  .siqn'i/. 


Attorney-General  v.   De   Preville,    [1900]   1 

rO.  B.  223;  69  L.  J.  Q.  B.  283;  48  W.  R. 

193;  81  L.  T.  690;  16  T.  L.  E.  125-C.  A. 

55.  Property  of  Wife  Settled  on  Husband 
—"  Income  "  —  "  Capital  "  —  Finance  Act 
1894  (57  &  58  Vict.  c.  30),  s.  21,  sub-s.  5.]— Sub- 
sect.  5  of  sect.  21  of  the  Finance  Act,  1894,  is 
confined  in  its  operation  to  successive  titles 
to  the  income  of  property  as  distinguished 
from  titles  to  the  property  itself,  and  does 
not  apply  to  a  case  where  not  merely  the  in- 
come of  the  property  settled  by  the  survivor, 
but  also  the  corpus,  reverts  to  the  survivor. 

Decision  of  the  Divisional  Court  reversed. 

Attorney-General  v.  Strange,  [1898]  2  Q.  B. 

[39;   67   L.   J.   Q.   B.   629;   78  L.   T.   516;   14 

T.  L.  E.  419;  46  W.  E.  663-C.  A. 

56.  Property  Passing  on  Death— Property 
Settled  by  Wife  on  Husband— Wife  Surviving 
Husband— Exemption— Finance  Acts,  1894 
(57  &  58  Vict.  c.  30).  ss.  5  (3),  21  (5),  and  1896 
(59  &  60  Vict.  c.  28),  ss.  14,  15  (1).]— By  a 
marriage  settlement  property,  described  as 
the  "husband's  fortune"  and  the  "wife's 
fortune "  respectively,  was  conveyed  to 
trustees  upon  trust  to  pay  out  of  the  income 
thereof  during  the  joint  lives  of  husband 
and  wife  an  annuity  of  ^6400  to  the  wife  and 
the  residue  of  the  income  to  the  husband, 
and  after  the  death  of  the  wife,  if  the 
husband  survived,  to  pay  the  whole  income 
to  the  husband  for  life,  and  after  the  death 
of  the  husband,  if  the  wife  survived,  to  pay 
the  whole  income  to  the  wife  for  life,  and 
after  the  death  of  the  survivor,  upon  trust 
for  children,  and  failing  children,  upon 
trust  as  to   the  husband's  fortune   for   him 


53  Property  Passing  on  Death— Surrender 
of  Life  Estate  to  Remainderman-Merger-- 
Finance  Act,  1894  (57  &  58  Vict.  c.  30),  ss.  1, 
2,  sub-s.  1  (^).]-A  tenant  for  life  (who 
died   in    1896),     more    than   twelve    months 

before  her  death,  surrendered  her  life  inte-    ^^^^^  ^^   ^^   ^^^^  ^„_„_  .  ... .„.    „..„ 

rest  in  certain  trus^t  property^  ^s^oa^s^to^merg^e,^^^^  ^^^  ^^  ^^  ^j^^  ^^.^^^,^  fortune  for 

"  '""^  "  T-^tTorsin       .    ^^^  absolutely.     There  was  no  issue,  and  the 

urvived  her  husband.    Upon  the  death 


her  life  estate  in  the  immediate  reversioner 
who  then  became  absolutely  entitled 


Held— that  upon  the  death  of  the  tenant  ]  gf    the    husband    the    Crown    claimed    estate 


for  life  no  property  passed  on  her  death 
within  the  meaning  of  sect.  2,  sub-sect.  1  (b), 
of  the  Finance  Act,  1894,  and  estate  duty 
was   not   payable.  ,r.,o«on 

Decision   of   the   Court   of   Appeal    ([1898] 
2  Q.  B.  147;  67  L.  J.  Q.  B.  585;  62  J.  P.  371; 
46  W.  E.  435;  78  L.  T.  58t;  14  T.  L.  E.  380- 
C.  A.)  affirmed. 
Attorney-General  f.  Beech,   [1899]  A.  C.  53; 

[68  L.  J.  Q.  B.  130;  63  J.  P.  116;  47  W.  R. 

257;  79  L.  T.  565;  15  T.  L.  R.  85-H.  L.  (E.) 

54.  Property  Passing  on  Death— Surrender 
of  Life  Estate  to  Remainderman— Death 
within      Twelve     Months     of     Surrender- 


duty  upon  the  principal  value  of  all  the  pro- 
perty settled  by  the  wife. 

Held— (1;  that,  although  there  never  was 
any  issue,  the  exemption  contained  in  sect. 
15  (1)  of  the  Finance  Act,  1896,  did  not 
apply,  for  there  was  "  another  interest 
created"  by  the  settlement;  (2)  that  the 
exemption  contained  in  sect.  21  (5)  did  not 
apply,  as  upon  the  death  of  the  husband  the 
wife  became  entitled  not  only  to  the  in- 
come, but  also  to  the  corpus  of  her  own 
fortune;  but  (3)  that  as  to  so  much  of  the 
corpus  producing  the  .^400  a  year  as  was 
part  of  the  wife's  fortune,  the  husband's  life 
interest   contingent   upon   h"  ;-:--   i-.^ 


his 


inance  Act,  1894  (57  &  58  Vict.  c.  3C),  s.  2,  1  ^^jfg  having  failed  on  his  death,  and  a  sub 


sub-s.  (1)  (c);  s.  7,  swb-s.  7.]— Where  a 
tenant  for  life  of  settled  property  surrenders 
the  life  estate  to  the  remainderman  and 
dies  within  twelve  months  of  the  surrender, 
estate  duty  is  not  payable  under  the  Finance 
Act,  1894,  on  the  death  of  the  tenant  for 
life. 

Decision  of  the  Divisional  Court  ([1899]  2 
Q.  B.  238;  68  L.  J.  Q.  B.  832;  81  L.  T.  266; 
15  T.  L.  R.  398)  reversed. 


sequent  limitation  under  the  settlement  con- 
tinuing to  subsist,  sect.  5  (3)  of  the  Finance 
Act,  1894,  applied  so  as  to  exempt  it  from 
estate  duty. 

Attorney-General  v.  Penrhyn  ((1900)  83 
L.  T.  103;  64  J.  P.  552-Div.  Ct.,  No.  13, 
supra);  Attorney-General  v.  Wood  ([1897]  2 
Q.  B.  102;  36  L.  J.  Q.  B.  522;  45 
W.  R.  663;  76  L.  T.  654  —  Div.  Ct.); 
and     Attorney-General  v.  Strange   ([1S98]  2 
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Q.  B.  39;  67  L.  J.  Q.  B.  629;  46  W.  E.  663;  78 
L.  T.  516-C.  A.,  No.  55,  supra),  applied. 

Decision  of  Walton,  J.  ([1906]  1  K.  B.  284; 
75  L.  J.   K.  B.   151;  54  W.  E.  376;  94  L.   T. 
27;  22  T.  L.  E.  204),  affirmed. 
Attorney-General  v.  Glossop,  [1907]  1  K.  B. 

[163;  76  L.  J.   K.  B.  199;  95  L.  T.  823;  22 
T.  L.  E.  103-C.  A. 

57.  Property  Passing  on  Death — Liability 
under  a  Daughter's  Marriage  Settlement 
—Discharging  Liability  in  Advance— Settle- 
ment Estate  Duty— Finance  Act,  1894  (57  & 
58  Vict.  c.  30),  ss.  2  (1)  (c),  3.]-In  1899,  A., 
on  the  marriage  of  his  daughter,  agreed  to 
pay  her  <£300  per  annum  during  his  life; 
on  his  death  her  trustees  Avere  to  receive 
iil5,000,  but  he  was  at  liberty  to  pay  off  this 
sum  or  any  part  thereof  during  his  life, 
and  the  annuity  was  to  cease  as  soon  as  he 
had  paid  ,:£10,000.  The  daughter  abandoned 
all  claims  on  her  father's  estate;  by  his  own 
marriage  settlement  she  was  entitled  to 
share  with  five  brothers  and  sisters  in  a 
sum  of  .£12,000,  over  which  A.  had  a  power 
of  appointment.  In  1900  A.  paid  ^£10,000  to 
the  trustees,  and  died  in  six  weeks. 

Held— that  estate  and  settlement  estate 
duty  payable  on  this  sum,  for  it  was  pro- 
perty "deemed  to  pass"  on  A.'s  death,  and 
there  was  no  purchase  and  sale  for  good 
consideration  in  money  or  money's  worth. 

Attorney-General  v.  Smyth  ([1905]  2  Ir.  E. 
553,  No.  67,  infra),  followed. 
Lord    Advocate    v.    Heywood,    Lonsdale   and 
[Others,    (1906)   8  F.   724-Ct.   of   Sess. 

58.  Property  Situate  Abroad  —  English 
Will — Trust  for  Conversion — Liability  to 
Duty.]— A.  testator  domiciled  in  England, 
gave  the  residue  of  his  estate,  including  a 
tea  estate  in  Assam,  to  trustees  in  trust  to 
convert  it  into  money  and  invest  the  pro- 
ceeds, and  out  of  the  income  thereof  to  pay 
certain  life  annuities,  and  subject  thereto 
and  until  the  death  of  the  last  surviving 
annuitant  to  pay  the  surplus  income  to  cer- 
tain persons  in  equal  shares  and  to  the 
survivors  or  survivor  of  them.  The  will 
contained  no  gift  over  either  of  the  income 
or  of  the  corpus  upon  the  death  either  of 
the  last  surviving  annuitant  or  of  the  last 
surviving  person  entitled  to  the  surplus 
income.  The  trustees  were  authorized  by 
the  will  to  work  the  tea  estate  until  it  was 
sold,  and  also  to  postpone  the  sale  and  con- 
version of  any  part  of  the  estate  as  long 
as  they  thought  it  desirable,  and  in  the 
meantime  the  annual  produce  of  the  uncon- 
verted part  was  to  be  applied  in  the  same 
manner  as  if  it  were  income  arising  from 
the  proceeds  of  conversion.  The  trustees 
were  resident  in  England,  and  the  will 
was  proved  in  England.  The  trustees  post- 
poned the  sale  of  the  tea  estate,  and  while 
it  still  remained  unsold  two  of  the  persons 
entitled  to  shares  of  the  surplus  income 
died. 


Held— that  the  amount  by  which  the  sur- 
vivors' shares  of  the  surplus  income  were 
thus  increased,  was  not,  even  so  far  as  that 
increase  was  attributable  to  the  profits  of 
the  tea  estate,  property  situate  out  of  the 
United  Kingdom,  and  that  succession  duty, 
estate  duty,  and  settlement  estate  duty  were 
payable  in  respect  of  the  increase  so  attri- 
butable to  the  tea  estate. 
Attorney-General  v.  Johnson,  [1907]  2  K.  B. 
[885;  76  L.  J.  K.  B.  1150-Bray,  J. 

59.  Residuary  Legatee— Finance  Act,  1894 
(57  &  58  Vict.  c.  30),  ss.  G  (2),  (4),  8  (4),  9  (1)- 
Rulcs  Supreme  Court,  Ord.  55,  r.  9c.]— Estate 
duty  paj-able  on  death  of  tenant  for  life  to 
be  borne  rateably  by  the  shares  into  which 
the  estate  became  divisible  and  by  the  residu- 
ary devise. 

In   re   Power;   Power  v.   Howell,    (1899)   47 
[W.  E.  183— Kekewich,  J. 

60.  Reversionary  Interest— Option  to  Defer 
Payment  of  Duty— Time  for  Calculating 
Value— Finance  Act,  1894  (57  &  58  Vict.  c.  30), 
s.  7  (6).]-Under  sect.  7  (6)  of  the  Finance 
Act,  1894,  a  person  liable  to  pay  estate  duty 
in  respect  of  an  interest  in  expectancy  may 
elect  to  defer  payment  until  the  interest 
falls  into  possession. 

Held— that  in  such  a  case  the  value  of  the 
interest  must  be  calculated,  not  as  at  the 
date  of  the  death  of  the  deceased,  but  at  the 
date  when  it  has  fallen  into  possession. 
In  re  Eyre,  [1907]  1  K.  B.  331  ;  76  L.  J.  K.  B. 
[227 ;  96  L.  T.  236-Bray,  J. 

61.  "Settled  Property  "—Finance  Act,  1894 
(57  &  58  Vict.  c.  30),  s.  5.]-0n  the  marriage 
of  A.  and  B.  trust  funds  were  settled  in  trust 
as  to  the  income  thereof  for  B.,  the  husband, 
for  life,  and,  after  his  death,  for  A.  for  life, 
and  after  the  death  of  the  survivor,  then  in 
the  event  which  happened  of  there  being  no 
children  of  the  marriage,  in  trust  as  to  the 
capital  of  the  funds  for  such  persons  as  A. 
should  appoint. 

A.  died  in  the  lifetime  of  B.  On  the  death 
of  A.  the  Inland  Revenue  claimed  and  were 
paid  estate  duty  on  the  value  of  her  rever- 
sionary interest  in  the  capital  of  the  trust 
funds.  On  B.'s  death  they  claimed  estate 
duty  on  the  actual  amount  of  the  capital. 

Held— that  the  duty  paid  on  A.'s  death  was 
in  respect  of  "  settled  property  "  within  the 
meaning  of  sect.  5,  sub-sect.  (2)  of  the 
Finance  Act,  1894,  and  that  credit  for  it 
should  be  given  as  regards  the  duty,  which 
would  otherwise  have  been  payable  on  the 
death  of  B. 

Attorney-General    v.    Dodington    ([1897    2 
Q.  B.  373;  66  L.  J.  Q.  B.  684;  61  J.  P.  644;  45 
W.  E.  657;  77  L.  T.  299-C.  A.)  discussed  and 
applied. 
In  re  Finance  Act,  1894,  and  Stcddert,  [1900]  2 

[Ir.    E.    281,    400-Q.    B.    Div.    and    C.    A. 

Affirmed     on     appeal,     sub.     nom.     Inland 

Eevenue    Commissioners    v.    Priestley;    see 
No.  64,  infra.) 
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62.  Settled  Property— Interests  in  Property 
passing  on  Death— Mortgage  in  by  Tenant 
for  Life  and  Remaindermen— Indemnity  by 
nemainderman  to  Tenant  for  Life  against 
Mortgage  Debt  and  Interest-Deduction  in 
Respeet  of  Incumbrance— Finance  Act,  1894 
(57  &  58  Vict.  c.  30),  ss.  1,  2,  sub-s.  1  (b),  7, 
sub-s.  7.]— On  May  28th,  1888,  the  Ditton 
Estate  stood  limited  to  the  Dowager  Duchess 
of  Buccleuch  for  her  life,  and  then,  subject 
to  an  overriding  power  of  appointment,  to 
Lord  Montagu  for  life,  with  remainder  to 
his  eldest  son  for  some  estate  of  freehold. 
On  May  29th,  1888,  by  an  indenture  to  which 
the  Duchess,  Lord  Montagu,  and  his  sou 
were  parties  as  grantors,  by  conveyance  of 
the  Duchess'  life  estate,  and  by  an  appoint- 
ment made  by  Lord  Montagu  and  his  son 
in  exercise  of  the  power  of  appointment,  the 
estate  was  mortgaged  to  secure  a  sum  of 
d£;27,000  and  interest.  The  ordinary  personal 
covenants  for  payment  by  the  mortgagor  or 
mortgagors  were  expressly  made  by  Lord 
Montagu  and  his  son  only,  and  the  power  of 
redemption  was  given  not  to  the  Duchess 
but  to  Lord  Montagu,  who  had  a  life  estate 
in  remainder,  and  his  son,  and  the  persons 
deriving  title  under  them.  By  an  inden- 
ture of  even  date  Lord  Montagu  and  his  son 
covenanted  personally  to  keep  the  Duchess 
indemnified  in  respect  of  the  mortgage  debt 
and  interest,  and  to  indemnify  her  if  she 
should  suffer  loss  in  respect  of  the  Ditton 
Estate;  and  they  conveyed  to  trustees  by 
way  of  further  securing  the  Duchess  certain 
sufficient  interests  which  they  had  in  other 
properties  during  her  lifetime.  In  these 
circumstances  the  Duchess  was  never  the 
sufferer  during  her  life  by  the  fact  that  she 
had  joined  in  the  mortgage,  and  had  encum- 
bered, as  between  herself  and  the  mort- 
gagees, her  life  estate  in  the  Ditton  Estate, 
and  she  died,  as  she  lived,  beneficially  in- 
terested in  the  Ditton  Estate  to  its  full 
value.  The  question  arose  upon  her  death 
as  to  the  measure  of  Lord  Montagu's  lia- 
bility to  estate  duty. 

Held— that  the  substance,  and  not  the  form 
of  the  transaction  must  be  considered  :  that 
the  Duchess  in  spite  of  the  mortgage  enjoyed 
the  whole  property  and  its  proceeds;  and 
that,  therefore,  in  calculating  the  value  of 
the  estate,  the  amount  of  the  mortgage  debt 
could  not  be  deducted. 

Decision  of  the  C  A.   ([1903]  1  K.  B.  483; 
72  L.  J.  K.  B.  258;  G7  J.  P.  93;  51  W.  R.  326; 
88  L.  T.  120;  19  T.  L.  R.  234)  reversed 
Attorney-General   v.    Lord    MoNTAan,    [1904] 

[A.   C.  316;   73  L.   J.    K.   B.   707;   90  L.   T. 

726;  20  T.  L.  R.  523;  53  W.  R.  115-H.  L.  (E.). 

63.  Settled  Property— Several  Settlement— 
During  the  Continuance  of  the  Settlement— 
"  Competent  to  Dispose  of  "—Finance  Act, 
1894  (57  &  58  Vict.  c.  30),  ss.  2  (1)  (b),  5  (2), 
22  (2).]-J.  H.  A.  was  a  son  of  E.  S.  A.,  who 
was  married  in  1855.  Upon  her  marriage 
there  was  an  ante-nuptial  settlement  dated 
November  21st,  1855,  and  there  was  a  further 

B.D. — VOL     I, 


settlement  dated  December  20th,  1856. 
J.  H.  A.  became  absolutely  entitled  in 
reversion  expectant  on  the  death  of  his 
mother  to  one  equal  ninth  part  of  the 
moneys  subject  to  the  trusts  of  the  said 
settlements.  On  his  marriage  in  1888  he 
settled  this  reversionary  interest  to  himself 
for  life,  and  then  to  his  wife  and  children. 
E.  S.  A.  died  in  October,  1891,  and  upon  her 
death  estate  duty  was  paid  in  respect  of  the 
funds  comprised  in  settlements  of  1855  and 
1856.  J.  H.  A.  died  in  1897,  leaving  one 
child  of  his  marriage.  His  wife  predeceased 
him. 

Held— that  J.  H.  A.  was  "competent  to 
dispose  of "  the  property— his  said  rever- 
sionary interest— within  the  meaning  of  sect. 
5,  sub-sect.  2,  of  the  Finance  Act,  1894,  and 
estate  duty  on  his  death  became  payable. 
Attorney-General  v.  Hay,  [1899]  2  Q.  B.  245; 

[68  L.  J.  Q.  B.  557;  80  L.  T.  712;  15  T.  L.  R. 
290— Div.  Ct. 

6^.  "  Settled  Property" — Person  "Com- 
petent to  Dispose  of  "—Finance  Act,  1894  (57 
&  58  Vict.  c.  30),  s.  5,  sub-s.  2.]— On  the  mar- 
riage of  A.  and  B.  trust  funds  were  settled 
in  trust  as  to  the  income  thereof  for  B.,  the 
husband,  for  life,  and  after  his  death,  for 
A.  foL-  life,  and  after  the  death  of  the  sur- 
vivor, then  in  the  event  which  happened  of 
there  being  no  children  of  the  marriage,  in 
trust  as  to  the  capital  of  the  funds  for  such 
persons  as  A.  should  by  deed  or  will  ap- 
point. 

A.  died  in  the  lifetime  of  B.,  having  exe- 
cuted the  power  of  appointment  by  will.  On 
her  death  the  Inland  Revenue  claimed  p.^d 
were  paid  estate  duty  on  the  value  of  her 
reversionary  interest  in  the  -capital  of  the 
trust  funds.  On  B.'s  death  they  claimed 
estate  duty  on  the  actual  amount  of  the 
capital. 

Held— that  the  funds  were  "  settled  pro- 
perty "  within  the  meaning  of  the  Finance 
Act,  1894,  that  under  sect.  2  (a)  of  the  Act 
taken  in  conjunction  with  sect.  1,  estate 
duty  became  leviable  in  respect  of  the 
settled  property  as  being  property  of  which, 
at  the  time  of  her  death  A.  was  competent  to 
dispose  and  the  commissioners  were  entitle  1 
and  bound  to  claim  estate  duty  in  respect  of 
the  settled  property  on  A.'s  death;  that  under 
sect.  5,  sub-sect.  2,  of  the  Act  the  commis- 
sioners were  not  entitled  to  claim  estate 
duty  once  more  in  respect  of  the  principal 
value  of  tlie  settled  property,  as  B.  was  not 
at  the  time  of  his  death,  nor  had  ho  been  at 
any  time  during  the  continuance  of  the 
settlement,  competent  to  dispose  of  the 
settled  property. 

Judgment  of  Rigby,  L.J.,  in  Attorney- 
General  V.  Dodington  ([1897]  2  Q.  B.  "73; 
66  L.  J.  Q.  B.  684;  61  J.  P.  644;  45  W.  R.  657; 
77  L.  T.  299)  approved. 

Decision  of  Palles,   C.B.    (sub  nom.   In   ic 
Finance    Act,    1894,    and    Stnddert,    [1900]    2 
I.  R.  400),  affirmed;  see  No.  61,  supra. 
Inland  Revem.e  Commissioners    v.    Prissilev, 
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[1901J  A.  C.  208;  70  L.  J.  Ch.  41;  49  W.  R. 

657;  84  L.  T.  700;  17  T.  L.  R.  507;  [1901] 

2  I.  R.  386— H.  L.  (Ir.). 

65.  Settled  Property— Mortgage  by  Tenant 
for  Life  and  Remainderman  —  Annuity 
charged  on  Estate  in  favour  of  Remainder- 
man—Value of  Property  passing  on  Death 
of  Tenant  for  Life— Equity  of  Redemption- 
Finance  Act,  1894  (57  &  58  Vict.  c.  30),  ss.  1, 
2  (1),  7  (5).]— The  equitable  tenant  for  life 
of  certain  settled  property,  and  his  son,  the 
equitable  tenant  in  tail,  barred  the  entail 
and  re-settled  the  property,  giving  them- 
selves a  joint  power  of  appointment  over  it, 
the  limitation  in  default  of  such  appointment 
being  to  the  father  for  life  with  remainder 
to  the  son  in  tail.  They  then  joined  in 
creating  a  mortgage  to  a  company  whereby, 
in  the  exercise  of  their  joint  power  of  ap- 
pointment, and  by  virtue  of  their  respective 
estates,  they  jointly,  in  consideration  of  a 
loan  to  them  of  i;230,000  and  of  certain 
mortgage  debts  charged  on  the  estate  by  the 
father  being  paid  off,  conveyed  to  the  mort- 
gagees the  whole  of  the  settled  property,  it 
being  further  agreed  that  the  mortgage 
debts  so  paid  off  should  be  transferred  to 
the  mortgagees,  and  continued  on  foot  as 
subsisting  charges  on  the  life  estate  of  the 
father  by  way  of  additional  security  for  the 
loan  of  dC230,000.  Part  of  this  last-mentioned 
sum  was  applied  for  the  use  of  the  father, 
and  part  for  that  of  the  son.  Subsequently 
they  executed  a  re-settlement  of  the  estate 
by  which  it  was  charged  with  an  annuity  of 
jES.OOO  in  favour  pf  the  son  during  the  life 
of  the  father.  On  the  death  of  the  father 
in  1395  the  Crown  claimed  from  the  son  under 
the  Finance  Act,  1894,  estate  duty  upon  the 
gross  value  of  the  estates  without  allowing 
any  deduction  in  respect  either  of  the  mort- 
gage to  the  company  or  of  the  annuity  which 
ceased  on  the  father's  death. 

Held— («)  that  estate  duty  was  payable  on 
the  equity  of  redemption,  that  being  the 
only  property  which  passed  to  the  son ;  and 
(b)  that  no  deduction  was  allowable  in  re- 
spect of  the  annuity. 

Decision  of  Divisional  Court  ([1897]  2  Q.  B. 
47;  66  L.  J.  Q.  B.  656;  61  J.  P.  694;  45  W.  R. 
538;  76  L.  T.  567)  affirmed. 

Decision  of  Court  of  Appeal  ([1898]  1  Q.  B. 
355;  67  L.  J.  Q.  B.  256;  62  J.  P.  147;  46  W.  R. 
222;  77  L.  T.  668;  14  T.  L.  R.  92)  reversed. 
Earl   Cowley    v.     Inland    Revenue    Commis- 

[siONERS,   [1899]  A.   C.  198;  68  L.   J.   Q.   B. 

435;  63  J.  P.  436;  47  W.  R.  525;  80  L.  T.  361; 
15  T.  L.  R.  270-H.  L.  (E.) 

66.  Settlement  by  Act  of  Parliament— Re- 
striction against  Alienation— Power  of  Join- 
turing—Power of  Sale  —  Settled  Land  Act, 
1882  (45  &  46  Vict.  c.  38),  s.  5S-Finance  Act, 
1894  (57  &  58  Vict.  c.  30),  ss.  5,  22.] -Estate 
duty  payable  under  sect.  5  (5)  of  the  Finance 
Act,  1891,  on  inalienable  property  is  payable 
out  of  income  and  not  out  of  capital. 

A  tenant-in-tail  in  possession  of  lands  set- 
tled by  Act  of  Parliament  with  a  restriction 


upon  alienation  is  not  rendered  by  sect.  58 
of  the  Settled  Land  Act,  1882,  a  person 
"capable  of  alienating"  such  lands  within 
the  meaning  of  sect.  5  (5)  of  the  Finance  Act, 
1894. 

Lands  were  originally  settled  by  statute  on 
A.  and  E.,  two  sisters,  in  tail  as  co-parceners 
with  cross  remainders  between  them,  there 
being  no  power  to  alienate  except  by  join- 
turing. Both  moieties  were  now  vested  in 
one  person. 

Held— that  estate  duty  was  payable  on  the 
whole  under  sect.  5  (5)  on  the  death  of  each 
tenant  in  tail. 

In  re  Bolton  Estates  Act,  [1904]  2  Ch.  289;  73 
[L.   J.   Ch.   688- Joyce,  J. 

67.  Settlement  made  upon  Son's  Marriage 
—Death  of  Settlor  within  Twelve  Months- 
Finance  Act,  1894  (57  &  58  Vict.  c.  30),  s.  2.]— 
Estate   duty    is   payable   upon   the   death   of 

[  a  settlor  in  respect  of  property  settled  by 
I  him,  within  twelve  mouths  of  his  death,  in 
!  contemplation  of  his  son's  marriage,  there 
[  being  no  consideration  for  such  settlement 
1  in  money  or  money's  worth.  This  is  so,  al- 
I  though  no  estate  in   llie  i^roperty  settled  is 

reserved  by  the  settlement  to  the  settlor. 

Attorney-General  v.  Smyth,  [1905]  2  Ir.  R.  533 
[-K.  B.  D. 

68.  Settlement — Jointures  —  "  Without  any 
deduction  whatsoever  "—Valuation  —  Appor- 
tionment-Finance Act,  1894  (57  &  58  Vict.  c. 
30),  s.  14  (1),  sub-ss.  2  (1),  7  (7)  (b).  9  (1)  (6). 

In  1861  donees  of  a  power  charged  settled 

estates  with  a  jointure  of  .£1,000  per  annum 

j  in  favour  of  the  wife  of  one  of  the  donees 

I  "  without  any   deduction   whatsoever   except 

in  respect  of  income  tax." 

On   the   death   of   the   surviving   donee   in 
!  1896  the  jointress  became  entitled  to  receive 
her  jointure. 

Held — that  estate  duty  in  respect  of  the 
jointure  must  be  borne  by  the  inheritance, 
and  was  not  payable  by  the  jointress,  as  the 
words  amounted  to  "  an  express  provision 
to  the  contrarv  "  within  the  Finance  Act, 
1894,  s.  14  (1). 

On  the  death  of  a  settlor  his  widow  became 
entitled  to  a  jointuie  of  .£500  per  annum 
charged  by  the  settlor  on  settled  estates. 

Held— that  the  rateable  part  of  the  estate 
duty  payable  in  respect  of  the  jointure  must 
be  as.-essed  not  on  an  actnrial  valuatioa  (f 
t)ie  jointure,  but  on  so  much  of  the  settled 
estates  as  might  be  ascertained  to  be  re- 
quired to  produce  ,£500  per  annum ;  and  that 
the  jointress  was  entitled  to  a  charge  on 
the  settled  estates  to  meet  the  duty  payable 
in  respect  of  the  jointure,  paying  thereon 
during  her  life  interest  at  such  rate  as  might 
be  negotiated. 
In  re  Parker-Jervis  ;  Salt  i-.  Locker,  [1898]  2 

[Ch.  643;  67  L.  J.  Ch.  682;  79  L.  T.  403;  47 
W.  R.  147— Kekewich,  J. 

69.  Settlement  — Precatory  Trust  — Letter 
expressing  Testator's   Wishes— Finance  Act, 
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1S94  (57  &.  58  Vict.  c.  30)  ss.  1,  2,  5.]— A  testa- 
tor left  all  his  property  to  his  executors  and 
trustees,  giving  them  in  a  letter  general  in- 
structions to  provide  for  themselves  and 
other  members  of  the  family;  before  his  | 
death  they  expressed  their  intention  of  [ 
carrying  out  all  his  wishes.  j 

One  of  the  executors  took  possession  of  the  , 
property  as  beneficial  owner,  and  made  vari- 
ous settlements  upon  members  of  the  testa- 
tor's family  :  he  died  within  twelve  months. 

Held— that  upon  the  true  construction  of 
the  letter  (which  was  "  not  in  any  way  to 
fetter"  him)  no  trust  had  been  created;  and 
that  the  settlements  made  by  him  were  gifts 
made  by  him  within  twelve  months  of  his 
death,  and  were  liable  for  estate  duty  and 
settlement  estate  duty. 
Attorney-Gene  1AL  v.  Chambeelain  and  Others, 

UWOi)  [)0  L.  T.  581;  20  T.  L.  R.  359- 

Channell,    J. 

70.  Settlement  —  Reservation  of  Benefit- 
Finance  Act,  1894,  (57  &  58  Vict.  c.  30),  s.  2, 
subs.  1  (c).] — Any  gift  inter  vivos  of  pro 
perty  not  involving  the  entire  cessation  of 
any  interest  therein  by  the  grantor,  anci  ex- 
cluding his  possession  and  enjoyment  thereof, 
is  sufficient  to  avoid  the  payment  of  estate 
duty  under  the  Finance  Act,  1894.  The 
property  so  granted  or  assigned  and  existing 
at  the  death  of  the  grantor  will  be  deemed 
to  have  passed  on  his  death,  and  therefore 
liable  to  estate  duty. 

A  transfer  of  property  reserving  a  rent- 
charge  to  the  grantor  and  providing  for  the 
payment  of  the  grantor's  debts  by  the 
grantee,  to  the  full  exhaustion  of  the  grantor's 
estate,  is,  theielore,  ineffectual  for  the  pur- 
pose of  avoiding  the  said  duty  under  sect.  2, 
sub-sect.  1  (c),  of  the  Finance  Act,  1894. 

Decision  of  the  Court  of  Appeal   ([1898]  2 
Q.  B.  534;  G7  L.  J.  Q.  B.  947;  47  W.  K.  37;  79 
L.  T.  235;  14  T.  L.  E.  585)  affirmed. 
Earl  Grey  v.  Attorney-General,  [1900]  A.  C. 

[124;  69  L.  J.  Q.   B.  308;  48  W.  K.  383;  82 
L.  T.  62;  16  T.  L.  II.  202— H.  L.  (E.) 

71.  Settlement  Estate  Duty— Direction  to 
pay  the  "Death  Duties  payable  out  of  my 
Estate"— Finance  Act,  1896  (59  &  60  Vict.  c. 
28),  s.  19  (1).]— A  direction  in  a  will  to  pay 
out  of  a  specific  fund  "  the  death  duties  pay- 
able out  of  my  estate  "  is  an  "  express  pro- 
vision "  within  sect.  19  (1)  of  the  Finance 
Act,  1890;  and,  therefore,  settlement  estate 
duty  on  chattels  settled  by  the  will  is  pay- 
able out  of  that  fund. 

In  re  Pimm  (No.  41,  supra)  followed. 

In  re  Lewis  ([1900]  2  Ch.  176,  No.  34,  supra) 
distinguished. 
In  re  Cayley;  Awdry  v.  Cayi.ey,  [1904]  2  Ch. 

[781;  74  L.  .T.  Ch.  31;  53  W.  R.  144,  200;  91 
L.  T.  743-Eady.  J 

72.  Settlement  Estate  Duty  —  Direction  to 
pay  "Testamentary  Expenses"— Finance  Act, 
1896  (59  &  60  Vict.  c.  28),  s.  19  (1).]-Settle- 


ment  estate  duty  on  personalty  is  not  a 
"  testamentary  expense,"  although  the  exe- 
cutor is  accountable  for  it. 

Therefore  it  is  payable  out  of  the  settled 
property  notwithstanding  an  express  direc- 
tion in  the  will  to  pay  out  of  residue  "  testa- 
mentary expenses." 

In  re  King;  Travers  v.  Kelley,  [1904]  1  Ch. 

[363;   73   L.   J.   Ch.   210;   52   W.   R.   230;   90 

L.  T.  281;  20  T.  L.  R.  187— Eady,  J. 

73.  Settlement  Estate  Duty— Direction  to 
Set  Apart  a  Fund—"  To  Produce  a  Clear 
Yearly  Sum"  —  Finance  Act,  1896  (59  &  60 
Vict.  c.  28),  s.  19.]— Where  a  testator  directs 
his  trustees  to  set  aside  and  invest  so  much 
of  his  estate  as  will  produce  a  "clear" 
yearly  sum  of  a  specified  amount,  to  be  paid 
to  some  person  for  life,  and  directs  that 
after  such  person's  death  the  fund  shall 
sink  into  and  form  part  of  residue,  the 
settlement  estate  duty  must  be  paid  out  of 
residue. 

The  words  "  clear  sum  "  are  "  a  provision 

to    the   contrary "    within    the    meaning    of 

sect.  19  of  the  Finance  Act,  1896. 

In  re  Dyet;  Morgan  v.  Dyet,  (1903)  87  L.  T.  744 

[—Eady,  J. 

74.  Settlement  Estate  Duty— On  u-hat 
Fund  Chargeable— Death  occurring  between 
passing  of  Finance  Acts,  1894  and  1896 — 
Finance  Acts,  1894  (57  &  58  Vict.  c.  30),  ss.  5, 
22  (1),  (a);  1896  (59  &  60  Vict.  c.  28),  ss.  19 
(1),  24  (1),  (a),  (b),  39.1-Where  a  testator 
died   after  the  passing  of  the  Finance  Act, 

1894,  but  before  the  coming  into  force  of  the 
Finance  Act,  1896,  settlement  estate  duty 
payable  under  the  will  was  held  to  be  charge- 
able on  the  general  residue  of  the  testator's 
estate,  and  not  out  of  the  settled  property. 

Re   Webber:   Gribble  v.    Webber   (74  L.  T. 
Rep.  244)  applied. 
In  re  Gibbs;  Thorne  v.  Gibbs,  [1898]  1  Ch.  625; 

[67  L.  J.  Ch.  282;  78  L.  T.  289;  14  T  .L.  R. 
317;  46  W.  E.  477— Stirling,  J. 

75.  Settlement  Estate  Duty— Incidence  of 
Duties  and  of  Arrears  of  Interest— General 
Residue  Insufficient — Annuities — Liability  of 
Annuitants  to  Contribute — Finance  Act, 
1894  (57  &  58  Vict.  c.  30),  ss.  5,  sub-s.  (1);  6, 
sub-s.  (2);  9,  suh-s.  (1);  14,  sub-s.  (1)— 
Finatice  Act,  1896  (59  &  60  Vict.  c.  28),  s.  19, 
sub-s.  (1).] — A  testator  who  died  in  the  year 

1895,  by  a  beriuest  held  to  be  specific, 
bequeathed  "  all  my  moneys  invested  in  and 
upon  any  stocks  or  funds,  whether  in  or  out 
of  the  United  Kingdom,  and  all  my  railway 
stocks,  shares,  debentures,  and  bonds,  and 
generally  all  and  every  my  securities  for 
money"  to  trustees  upon  trust  during  the 
life  of  his  sister  to  pay  three  sums  of  tl.OOO, 
,£500,  and  .£500,  annually  respectively,  and 
the  residue  and  the  remainder  thereof  to 
his  brother  W.  during  his  life. 

After  the  death   of  his  sister  the  trustees 
were  to  hold  the  trust  fund,  as  to  two  sums 
of  JC21,000  and  Jei8,000,  upon  certain   trust* 
29-2 
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in  favour  of  two  of  the  testator's  brothers 
respectively  and  their  issue,  and  were  to 
stand  possessed  of  the  residue  of  the  trust 
fund,  including  the  .£18,000,  in  the  event  of 
his  brother's  death  without  issue  upon 
trusts  for  life,   with  remainders  over. 

The  testator  bequeathed  all  the  residue  of 
his  personal  estate  of  whatever  kind  to  W., 
subject  to  the  payment  of  his  personal  and 
testamentary  expenses  and  debts,  and  cer- 
tain annuities.  The  residuary  personalty 
being  insuflScient  to  pay  the  testator's  debts 
and  the  estate  duty  and  settlement  estate 
duty  upon  his  estate. 

Held  — that  the  items  composing  the 
specific  bequest  of  the  trust  fund  passed  to 
the  executors  as  such,  W.  taking  the  residue 
of  the  specified  fund  bequeathed,  subject  to 
decrease  or  increment,  according  as  the 
income  of  the  fund  was  insufficient  or  more 
than  enough  to  pay  the  three  sums  making 
.£2,000  annually;  that  the  residue  of  the 
corpus  of  the  trust  fund  was  in  like  manner 
settled  on  W.  for  life  after  providing  for 
the  .£21,000  and  the  ^618,000,  and  that  he 
took  the  general  residue  with  the  benefit  of 
the  ordinary  rules  as  to  lapsed  legacies  and 
as  to  the  provision  of  his  brother's  trust 
legacies;  that,  as  regards  the  incidence  of 
the  burden  of  the  estate  duty  and  any  inte- 
rest thereon,  as  between  W.  as  entitled  to 
the  general  residue  and  those  entitled  to 
specific  annuities,  it  being  charged  upon 
personal  property  which  passed  to  the 
executors  as  such,  and  they  being  account- 
able for  its  payment,  that  duty  must  (sub- 
ject to  any  question  as  to  the  incidence  of 
duty  on  real  estate  in  the  United  Kingdom) 
fall  on  W.'s  residue  in  exoneration  of  the 
annuitants;  and  that,  although  in  dealing 
with  the  settlement  estate  duty  and  interest 
thereon,  which  was  not  under  the  Finance 
Acts  charged  upon  the  settled  fund,  the 
Court  was  dealing  with  a  different  ques- 
tion, the  two  cases  were  governed  by  the 
same  principles  and  authorities,  and  those 
taking  partial  interests  in  the  settled  funds 
ought  not  to  bear  any  portion  of  them,  but 
that  thev  also  fall  upon  W.'s  residue. 

Champney  v.  Davetj  ((1879)  11  Ch.  D.  949; 
40  L.  T.  189-Hall,  V.-C.)  applied. 

Decision  of  Kekewich,  J.  (92  L.  T.  758) 
affirmed. 

De  Quetteville   v.  De  Quetteville,    (1905)  93 
[L.  T.  579-C.  A. 

76.  Shares  Subject  to  Restrictions  on 
Transfer— Mode  of  Estimating  Value."]— 
Where  a  testator  leaves  shares  which  can 
only  be  transferred  to  strangers  subject  to 
a  right  of  pre-emption  at  a  "  fair  value " 
by  other  shareholders,  the  value  of  the 
shares  is  not  for  the  purposes  of  estate  duty 
to  be  taken  at  the  fair  value  as  fixed  by  the 
articles  of  association,  nor,  on  the  other 
hand,  are  the  restrictions  on  transfer  to  be 
ignored.  The  value  is  the  price  which  they 
would  fetch  if  sold  in  the  open  market  on 


the  terms  that  the  purchaser  should  take 
and  hold  them  subject  to  the  articles  of 
association. 

Attorney-General  v.  Jameson,  [1905]  1  Ir.  E. 
[218-C.  A. 

77.  Tenant  for  Life— Payment  by  Instal- 
ments—Power to  Raise  Interest  on  InstaU 
mcnts— Charge  on  Settled  Land—Financt 
Act,  1894  (57  &  58  Vict.  c.  30),  ss.  6,  9.]— A 
tenant  for  life  has  no  power  under  sub- 
sect.  5  of  sect.  9  to  raise  by  mortgage  of 
the  inheritance  the  interest  on  the  instal- 
ments of  duty  payable  by  the  tenant  for 
life. 

Per  Buckley,  J.— The  words  "estate 
duty "  in  the  first  part  of  sub-sect.  5,  and 
in  sub-sects.  6  and  7  of  sect.  9  of  the  Finance 
Act,  1894,  are  used  to  describe  that  which 
the  revenue  is  entitled  to  demand,  and  does 
not  mean  the  duty  so  distinguished  from 
the  interest. 

Per  Buckley,  J.—  The  words  "  any  inte- 
rest properly  paid  by  him"  in  sub-sect.  5 
of  sect.  9  refer  to  other  persons  than  the 
tenant  for  life- viz.,  an  executor  or  trustee 
who  pays  the  duty,  and  is  entitled  to  be 
recouped. 

Held,    on    appeal— that    the    decision    and 
reasons  of  the  learned  judge  were  correct. 
In  re  Earl  Howe's  Settled  Estates  ;  Earl  Howe 

[v.  Kingscote,  [1903]  2  Ch.  69;  72  L.  J.  Ch. 

401 ;  51  W.  R.  4G8;  88  L.  T.  438;  19  T.  L.  R. 
386-C.   A. 

78.  Value  of  Property — "Incumbrances 
Incurred  or  Created  Bona  Fide  " — "  Full  Con- 
sideration in  Money  or  Money's  Worth  "— 
"  Wholly  for  the  Deceased's  Oun  Use  and 
Benefit"— Finance  Act,  1894  (57  &  58  Vict, 
c.  30),  s.  7,  sub-s.  1  (a).]— In  considering 
whether  an  encumbrance  was  created  bo7}d 
fide  within  the  meaning  of  sect.  7,  sub-sect. 
1  (a),  of  the  Finance  Act,  1894,  the  motive 
with  which  the  encumbrance  was  created  is 
immaterial.  In  coming  to  a  conclusion  as  to 
whether  deeds  were  real  and  not  sham  deeds 
intended  to  have  a  real  operation  and 
creating  real  encumbrances,  one  of  the 
elements  for  consideration  may  be  motive; 
but  once  it  is  found  that  the  encumbrances 
were  real,  intended  to  have  full  operation 
without  any  secret  or  covinous  arrangement 
or  reservation,  the  motive— e.gr.,  to  evade 
payment  of  estate  duty,  is  immaterial. 

The  words  in  sect.  7,  sub-sect.  1  (a),  of  the 
Act  "  for  full  consideration  in  money  or 
money's  worth  wholly  for  the  deceased's 
own  use  and  benefit  "—are  satisfied  by  a 
tenant  for  life  barring  the  entail  of  a 
Scottish  estate  and  acquiring  the  fee  simple, 
and  giving  a  charge  on  the  estate  to  the 
nearest  heir,  so  long  as  he  acquires  the  fee 
simple  so  that  he  can  do  what  he  pleases 
with  it,  and  it  is  immaterial  that  he  means 
to  resettle  it. 
Attorney-General  v.  Duke  of  Richmond  (No. 

[1),    [1907]   2  K.  B.  923;  23  T.   L.   R.   739- 
Bray,  J- 
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II.  LEGACY  DUTY. 

"79.  Annuitant  to  Pay  "Legacy"  Duty- 
Succession  Duty  substituted  for  Legacy  Duty 
—Republication  of  Will  after  the  Change- 
Effect  of— Estate  Duty— Customs  and  Inland 
Revenue  Act,  1888  (51  Vict.  c.  8),  s.  21— 
Finance  Act,  1894  (57  &  58  Vict.  c.  30),  s.  9.] 
— A  testator,  by  his  will  dated  1882,  charged 
certain  annuities  on  his  real  estate  to  be  paid 
"  without  any  deduction  except  for  legacy 
duty  and  income  tax;"  viz.,  an  annuity  to 
his  sister  for  her  life,  and  after  her  death 
to  her  children.  In  1888  "legacy  duty" 
was  abolished,  and  "succession  duty"  im- 
posed. In  a  subsequent  codicil  testator 
"confirmed"  his  will,  and  in  1892  he  died. 
Upon  his  sister's  death  in  1900  the  question 
arose  as  to  the  incidence  of  the  estate  and 
succession  duty  payable  in  respect  of  the 
annuities. 

Held — (1)  that  estate  duty  was  payable  out 
of  testator's  residuary  personal  estate;  (2) 
that  succession  duty  must  be  borne  by  the 
annuitants.  The  efiect  of  the  codicil  was  to 
republish  the  will  as  from  the  date  of  the 
codicil,  and  at  that  date  testator  must  be 
presumed  to  have  known  that  there  was 
no  "legacy  duty;"  that  it  was  a  case  of 
fnlsa  demonstratio  and  he  intended  the 
annuitants  to  pay  the  corresponding  duty. 

In  re  Champion  ([1893]  1  Ch.  101;  62 
L.  J.  Ch.  60;  67  L.  T.  694-North,  J.,  and 
C.  A.)  followed. 

In  ee  Rayer;   Rayer  v.  Rayee,   [1903]  1  Ch. 
[685;   72  L.   J.   Ch.   230;   51   W.   R.   538;   87  1 
L.  T.  712-Farwell,  J.  \ 

80.  Assignment  of  Reversionary  Interest- 
Liability  for  Legacy  Duty  on  Interest 
falling  into  Possession— Assignee  Liable  in 
absence  of  express  Agreement— Covenant  for 
further  Assurance— Effect  o/.]— "Where  a 
reversionary  interest  is  assigned,  the  as- 
signee, in  the  absence  of  an  express  agree- 
ment to  the  contrary,  must  bear  the  legacy 
duty  which  becomes  payable  on  the  interest 
falling  into   possession. 

Where  the  owner  of  such  an  interest 
assigns  to  trustees  a  part  of  it  (as  distinct 
from  a  sum  of  money  charged  upon  or  to 
be  raised  out  of  it),  the  assignees  must  pay 
the  duty  on  the  part  assigned  out  of  it. 

A  covenant  for  further  assurance  in  the 
assignment  gives  the  assignees  no  right  of 
indemnity  against  the  assignor  in  respect  of 
the  duty. 

In  re  Repington  ;  Wodehouse  v.  Scobell,  [1904] 
[1  Ch.  811;  73  L.  J.  Ch.  533;  52  W.  R.  522;  i 
90  L.  T.  663-Farwell,  J. 

81.  Domicil— Desire  to  Return  to  Native 
Land.]— A.  subject  of  the  United  States  came 
into  this  country  many  years  before  his 
death,  and  during  that  period  took  leases 
of  various  houses  here,  where  he  resided 
and  at  one  of  which  he  died,  and  also  leases 
of  shootings  in  Scotland.  He  often  expressed 
his  desire  to  go  to  Baltimore,       He  had  a 


partial  interest  in  certain  undeveloped  pro- 
perty there. 

Held— that  he  was  domiciled  in  this 
country  at  the  time  of  his  death  so  as  to 
render  his  estate  liable  to  legacy  duty. 

Udny  V.   Vdny  ((1869)  L.  R.  l"  H.  L.   (Sc.) 
441)  and  Doucet  v.  Geoghegan  ((1878)  9  Ch.  D. 
441;  26  W.  R.  825-C.  A.)  followed, 
Attorney-General    v.    Winans    and    Anothee 

[(1901),  65  J.  P.  8;  83  L.  T.  634;  17  T.  L.  R. 

94r-Div.  Ct.     Affirmed  65  J.  P.  819;  85  L.  T. 
508;  18  T.  L.  R.  81— C.  A. 

82.  Legacies  Free  of  Duty— Deficient 
Estate— Abatement—Settled  Legacy— Settle- 
ment Estate  Duty-Will  in  1893— Death  in 
1903-Finance  Act,  1894  ^57  &  58  Vict.  c.  30),  s. 
5  (1)— Finance  Act,  1896  (59  &  60  Vict.  c.  28) 
s.  19  (1).]— By  her  will,  dated  1893,  a  testa- 
trix, who  died  in  1904,  left  numerous  legacies 
"  free  of  duty."  She  settled  one  of  these 
duties.  Her  estate  was  insufficient  to  pay 
the   legacies  and  duties  in  full. 

Held— (1)  that  the  legacy  duty  on  each 
legacy  must  be  treated  as  an  additional 
legacy  and  added  to  it  for  the  purposes  ot 
abatement. 

Lord  Advocate  v.  Miller's  Trustees  ((1884) 
21  Sc.  L.  R.  709— Ct.  of  Sess.)  followed. 

And  (2)  that  the  words  "  free  of  duty " 
covered  the  settlement  estate  duty  in  the 
case  of  the  settled  legacy,  and  that  such 
duty  must  be  treated  as  another  additional 
legacy  for  purposes  of  abatement. 
In  RE  TuRNBULL;  Skippee  V.  Wade,  [1905]  1  Ch. 

[726;    53    W.    R.    440;    74   L.    J.    Ch.    438- 
Farwell,  J. 

83.  Legacies  free  of  Legacy  Duty — Legacies 
given  by  Codicil  "  in  addition  to  those 
already  bequeathed" — The  latter  Legacies 
also  free  of  Legacy  Duty.]— A.  testatrix  by 
her  will  gave  a  great  number  of  legacies,  and 
she  directed  that  "  all  the  legacies  and  be- 
quests given  in  this  my  will  be  paid  and 
given  free  of  all  deduction  for  legacy  or 
other  duty."  By  a  codicil  she  said,  "  I  give 
and  bequeath  the  following  legacies  in  addi- 
tion to  those  named  in  my  will."  Then  she 
enumerated  a  number  of  legacies  to  lega- 
tees named  in  the  will,  and  also  a  legacy 
to  an  uncle  not  named  in  the  will. 

Held— that  the  legacy  to  the  uncle  w.i< 
free  of  legacy  duty,  as  the  words  "  this  riy 
will "  meant  both  will  and  codicil,  and 
solicitors'  charges  were  mentioned;  and  that 
on  the  true  construction  of  the  words  "  in 
addition  to  those  named  in  my  will"  she 
gave  to  the  legatees  of  the  codicil  all  the 
benefits  of  those  of  the  will,  and  in  addition 
to  those  of  the  will. 

In  re  Sealy;  Tomkins  t'.  TrcKER,  (1902)  85  L.  T. 
[451— Farwell,  J. 

84.  Power  of  Appointment— Whether  E.r- 
crciscd  or  Not — Whether  Futids  Passed 
under  it  or  under  Donor's  WiU.]—l\.  left 
half  his  estate  to  trustees  upon  trust  to  pay 
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the  income  thereof  to  his  sister,  so  long  as 
she  remained  unmarried,  and  on  her  death 
unmarried  to  paj-  the  capital  "  to  the  person 
or  persons  to  whom  she  may  bequeath  the 
same  by  any  will,"  and,  failing  any  direc- 
tion by  her,  to  pay  it  to  certain  specified 
legatees.  The  sister  survived  R.  and  died 
unmarried.  By  her  will,  after  reciting  the 
provisions  of  R.'s  will,  she  declared  that  "  it 
is  my  wish  and  desire  that  the  capital  shall 
be  divided  among  the  legatees  appointed  by 
him "  under  his  will ;  and  then,  after  re- 
citing that  she  now  desired  to  "  settle  my 
own  proper  means  and  estate,"  went  on  to 
dispose  of  her  whole  property  to  trustees  for 
certain  purposes.  The  Crown  claimed 
legacy  duty  on  the  half  of  R.'s  estate  life- 
rented  by  her,  on  the  plea  that  she  exer- 
cised the  power  of  appointment,  and  that 
the  fund  was  a  bequest  by  her  to  the  ap- 
pointees. 

Held— that     she     had     not     exercised     the 

r>o\ver   of   appointment,    and   that   the   duty 

♦claimed  was  not  payable. 

Lord  Advocate  v.  Routledge's  Trustees,  [1907] 

[8.  C.  327— Ct.  of  Sess. 

85.  Settled  Heirlooms— Ee-settlemeut—Lia- 
hilitij  of  Trustees— Legacy  Duty  Act,  1796  (3G 
Geo.  3,  c.  52),  s.  14.]- Where  certain  heir- 
looms were  settled  in  such  a  way  that  ulti- 
mately the  fourth  Marquis  of  Ailesbury 
would  have  become  entitled  in  possession, 
and  he,  before  becoming  entitled  in  posses- 
sion, re-settled  them  and  then  became  bank 
rupt  and  died,  legacy  duty  was  payable  on 
these  heirlooms  at  the  date  when  the  fourth 
Marquis  would  have  become  entitled  in  pos- 
session, and  the  trustees  of  the  re-settlement 
were  liable  to  pay  the  duty. 
Attorney-General   r.   Bruce,    [1901]   2   K.   B. 

[391;  70  L.  J.  K.   B.  767;  65  J.  P.  329;  49 

W.  R.  519;  85  L.  T.  114;  17  T.  L.  R.  475— 

Div.  Ct. 

86.  Payment  out  of  Court—Settled  Estate 
Legacy — Legacy  Duty — Tenant  for  Life— 
Whether  there  should  he  Reservation  for 
Future  Duties — Legacy  Duty  Act,  1790  (36 
Geo.  3,  c.  52),  s.  19.] — A  sum  of  money  in- 
vested in  Consols  standing  to  the  credit  of  an 
account  in  an  action  entitled,  "  Account  of 
the  Settled  Estate  Legacy  Subject  to  Duty," 
was  ordered  to  be  paid  out  of  Court  to 
trustees  on  the  trusts  of  a  will,  under  which 
the  present  Earl  of  Strathmore  was  tenant 
for  life  with  remainders  over.  Under  the 
Legacy  Duty  Act,  1796,  s.  19,  the  legacy  duty 
had  to  be  calculated  by  way  of  annuity  on 
the  various  life  interests  until  some  person 
should  become  absolutely  entitled.  The  duty 
had  been  assessed  on  the  Earl's  life  interest, 
payable  in  four  instalments,  of  which  one 
had  been  paid.  The  Registrar  was  of 
opinion  that  a  sum  should  be  retained  out 
of  the  fund  to  pay  the  three  remaining  in- 
stalments, and  to  provide  .for  the  duty  pay- 
able on  the  death  of  the  Earl, 


Held  —  after  consultation  Avith  other 
judges,  that  all  duty  presently  payable  hav- 
ing been  paid  or  provided  for,  the  order 
should  be  drawn  up  without  providing  for 
future  duties. 

In    re    Bowes;    Strathmore    i'.    Vane,    [1907] 
[W.  N.  198-NevilIe,  J. 

87.  Solicitor-Trustee — Profit  Costs — Power 
Under  Will  to  Make  Professional  Charges.'} 
— Where  a  will  gives  a  solicitor-trustee 
power  to  make  professional  charges,  any 
profit-costs  are  a  legacy  and  subject  to 
legacy  duty. 

In  re  White;  Pennell  v.  Franklin,  [1898]  2  Ch. 

[217;    67    L.    J.    Ch.    502;    78  L.  T.  770;  14 

T.  L.  R.  503;  46  W.  R.  676— C.  A. 

III.  PROBATE  DUTY. 

88.  Improper  Transfer  of  a  Foreign  De- 
ceased's Shares  by  an  English  Company- 
Executors  de  son  tort— Liability  of  Company 
to  Probate  Duty  and  Penalties— Stamp  Act, 
1815  (55  Geo.  3,  c.  184),  s.  37—Crou-n  Suits 
Act,  1865  (28  &  29  Vict.  c.  104),  s.  57— Cus- 
to7ns  and  Inland  Revenue  Act,  1881  (44  Vict, 
c.  12),  s.  40.]— Upon  the  death  of  a  share- 
holder in  an  English  company,  the  company 
are  not  justified  in  transferring  the  shares 
of  the  deceased  to  persons  purporting  to  be 
his  executors,  unless  English  probate  or  ad- 
ministration has  been,  or  is  intended  to  be, 
taken  out;  and,  if  the  company  transfer 
them,  they  become  executors  de  son  tort  of 
the  shares  as  transferred,  and  are  liable  to 
pay  probate  duty  in  respect  of  them. 

Decision  of  the  Court  of  Appeal    ([1898]  1 
Q.  B.  205;  67  L.  .7.  Q.  B.  86;  62  J.  P.  132;  46 
W.    R.    193;    78   L.    T.    61;    14   T.    L.    R.   119) 
affirmed. 
\ew  York  Breweries  Company  v.  Attorney- 

[General,  [1899]  A.  C.  62;  68  L.  J.  Q.  B.  135; 

63  J.  P.  179;  48  W.  R.  32;  79  L.  T.  568;  r> 
T.  L.  R.  93-H.  L.  (E.) 

89.  Share  of  Estate  in  Jamaica— English 
or  Foreign  Asset.l—A  testator,  domiciled  in 
England,  by  his  will  devised  and  bequeathed 
a  plantation  in  Jamaica  to  trustees  upon 
trusts  for  the  benefit  of  certain  persons  for 
life  and  their  issue,  and,  upon  the  deaths 
of  those  persons  and  failure  of  issue,  upon 
trust  to  sell  the  plantation  and  divide  the 
proceeds  amongst  several  persons  therein 
named.  One  of  the  trustees,  who  was  domi- 
ciled in  the  United  Kingdom,  proved  the  will 
in  England,  and,  acting  as  trustee  in  this 
countrv,  held  the  plantation  upon  the  trusts 
of  the  will. 

Upon  the  trusts  for  sale  ultimately  taking 
effect,  the  proceeds  of  sale  of  the  plantation 
became  divisible  amongst  the  several  per- 
sons named  in  that  behalf  in  the  will,  or 
their  legal  personal  representatives.  One  of 
these  persons  died,  domiciled  in  England, 
while  the  persons  entitled  for  life  were  in 
existence. 

Upon  a  petition  for  the  distribution  of  the 
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funds  subject  to  the  trusts  of  the  will,  the 
question  arose  whether  probate  duty  was 
payable  in  England  on  the  death  of  this  per- 
son in  respect  of  his  interest  under  the  will. 

Held— that  the  case  was  governed  by  the 
principles  of  the  decision  in  Lord  Sudeley  v. 
Attorney-General  ((1897)  A.  C.  11),  and  that 
the  interest  under  the  will  was  an  English 
asset  on  which  probate  duty  was  payable. 
In  re  Smyth;  Leach  v.  Leach,  [1898]  1  Ch.  89; 

[G7  L.  J.  Ch.  10;  J7  L.  T.  514;  U  T.  L.  R. 
77;  46  E.  W.  104— Eomer,  J. 

IV.  SUCCESSION  DUTY. 

See    also    Practice    and    Procedure 
(Payjient  out  of  Court). 

90.  "  Predecessor"  —  Life  Policy  —  Mar-- 
riage  Settlement— -Payment  of  Premiums  by 
Third  Person—Succession  Duty  Act,  1853  (16 
&  17  Vict.  c.  51),  s.  2.]— In  1853  A.  in  con- 
templation of  his  second  marriage  effected 
and  assigned  to  trustees  a  policy  of  insurance 
for  je4,000  on  his  own  life.  By  a  contempor- 
aneous marriage  settlement,  C.  (the  mother 
of  his  first  wife),  who  was  entitled  for  her 
life  to  the  interest  upon  certain  securities 
representing  =£3,500  and  A.,  who  was  entitled 
to  the  interest  on  the  same  securities  for  his 
life  from  the  death  of  C,  joined  in  assign- 
ing their  interest  in  these  securities  during 
the  life  of  A.  to  the  same  trustees  upon 
trust  during  the  life  of  A.  to  pay  out  of  the 
annual  proceeds  thereof  the  premiums  on 
the  said  policy  of  insurance.  The  settle- 
ment also  contained  a  personal  covenant  by 
A.  with  the  trustees  to  pay  the  annual  pre- 
miums upon  the  policy.  The  premiums 
were  accordingly'  paid  by  the  trustees.  A. 
died  in  1876,  leaving  a  widow  and  children 
of  the  second  marriage,  and  C.  died  in  1880, 
a  stranger  in  blood  to  these  children. 

Held — that  C.  was  not  a  "  predecessor  " 
within  the  meaning  of  sect.  2  of  the  Succes- 
sion Duty  Act,  1853,  and  the  succession  duty 
at  the  rate  of  ,£10  per  cent,  in  respect  of  a 
moiety  of  the  proceeds  of  the  said  policy 
of  insurance,  as  upon  a  succession  from  C, 
was  not  payable  under  sects.  2  and  13  of  the 
same  Act. 

Attorn-ey-Gen'erai,  v.  Eiall,  [1906]  2  Ir.  E.  122 
[-K.  B.  D. 

91.  "Predecessor"  —  Settlor  —  Marriage 
Portion.] — B.,  a  lady  who  was  contemplat- 
ing marriage,  owned  forty-five  bank  shares 
which  had  been  piesentod  to  her  by  her 
step-father.  She  transferred  these  shares  to 
her  brother  at  the  request  of  her  step- 
father, who  told  her  that  he  had  left  her 
much  more  than  their  value,  and  her  step- 
father gave  her  a  "  marriage  portion "  of 
dB5,000,  which  was  put  in  settlement.  The 
step-father  died  shortly  after  the  marriage, 
and  by  his  will,  which  was  made  some 
months  before  the  marriage,  he  left  to  B. 
a  legacy  of  ^65,000.    In  (i  former  suit  it  was 


held  that  this  legacy   was  not  adeemed  by 

the  marriage   portion  of    ,£5,000,   and    upon 

the     death     of     B.'s     husband     the     Crown 

claimed  from  the  eldest  son  of  the  marriage, 

I  who    was    the    successor,    succession    duty, 

I  under  the  Succession  Duty  Act,  1853,  at  the 

[  rate  of  10  per  cent,  in  respect  of  the  j£5,000 

put  in  settlement,  upon  the  ground  that  the 

predecessor  was  the  step-father,  a  stranger 

]  in  blood.     The  eldest  son  contended  that  it 

I  was  his  mother  who  settled  the  ^£5,000,  and 

I  that  she  was  the  predecessor. 

Held— that  before  and  at  the  time  of  the 
settlement  the  dt5,000  belonged  to  the  step- 
father and  not  to  B.,  and  that  he  was  the 
predecessor. 

Attorney-General   r.   Biggs,    [1907]   2  Ir.   E. 
[400-K.  B.  D. 

92.  Purchaser  for  Valuable  Consideration 
—Trustees  of  Marriage  Settlement — Statute 
of  Limitations— Succession  Duty  Act,  1853 
(16  &  17  Vict.  c.  51),  s.  17— The  Customs  and 
Inland  Revenue  Act,  1889  (52  Vict.  c.  7), 
s.  12,  sub-ss.  1,  2,  3.]— In  1857,  on  the  death 
of  A.,  lands  became  the  subject  of  succes- 
sion duty.  B.,  the  successor,  died  in  1867, 
having  by  will,  made  in  1863,  charged  the 
lands  with  ^5,000  in  favour  of  C.  In  1872, 
C,  on  his  marriage,  assigned  the  charge  of 
^5,000  to  the  trustees  of  his  settlement  on 
the  ordinary  trust  of  a  marriage  settle- 
ment. The  lands  were  afterwards  sold  at 
the  suit  of  an  incumbrancer,  and  the  Com- 
missioners of  Inland  Eevenue  claimed  to 
have  the  succession  diity,  which  became 
payable  in  1857,  satisfied  out  of  the  pro- 
ceeds of  the  sale  in  priority  to  the  trustees 
of  the  marriage  settlement  in  1872. 

Held— (affirming  the  decision  of  Eoss,  J.)— 
that  the  trustees  of  the  marriage  settlement 
were  purchasers  for  valuable  consideration 
within  the  meaning  of  sect.  12  of  the  Cus- 
toms and  Inland  Eevenue  Act,  1889,  that  as 
against  them  the  succession  duty  was 
barred  after  the  lapse  of  twelve  years,  and 
that  they  were  accordingly  entitled  to 
priority  over  the  Inland  Eevenue  Commis- 
sioners. 

In  re  Donelan's  Estate.  [1902]  1  Ir.  E.  109— 

[C.  A. 

93.  Settlement  by  Act  of  Parliament—No 
Power  to  Alienate  Except  for  .Jointure- 
Succession  Duty  Act,  1853  (IG  &  17  Vict, 
c.  51),  ss.  2,  4.]— T,ands  were  originally 
settled  by  Act  of  Parliament  on  co-parceners 
in  tail  with  cross-remainders  between  them; 
there  was  power  to  jointure  by  will.  Both 
moieties  were  now  vested  in  one  person. 

Held— that  a  widow,  to  whom  a  jointure 
had  been  granted  by  will,  was  not  liable 
for  any  succession  duty  thereon,  in  respect 
of  either  moiety  thereof. 
In  re  Bolton  Estates  Act,  [1904]  2  Ch.  289; 
[91   L.   T.   259-Joyce,  J. 

94.  Acceleration  of  Succession-Settlement 
Containing     Power     to     Appoint  —  Settled 
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Estate— Execution  of  Power— Extinction  of 
Estates  Li7nited  by  Settlement— New  Title 
under  Appointment — Succession  Duty  Act, 
1853  (16  &  17  Vict.  c.  51).  ss.  2,  15.]— The  sub- 
ject is  not  to  be  taxed  without  clear  words 
for  that  purpose. 

By  an  indenture  dated  October  26th,  1883, 
and  made  in  view  of  the  marriage  of 
Viscount  Wolmer  (afterwards  the  second 
Earl  of  Selborne)  with  Lady  Maud  Cecil, 
the  first  Earl  of  Selborne  conveyed  to 
trustees  an  estate  called  the  Blackmoor 
estate  to  hold  the  same  on  such  trusts  as 
the  first  Earl  of  Selborne  and  Viscount  Wol- 
mer should  jointly  appoint,  such  appoint- 
ment during  the  joint  lives  of  Viscount 
AVolmer  and  Lady  Maud  Cecil  to  be  subject 
to  her  consent  in  writing,  and  in  default  of 
or  until  such  appointment  to  the  use  of  the 
first  Earl  of  Selborne  for  life,  and  after  his 
decease  to  the  use  of  Viscount  Wolmer  in 
fee  simple  in  case  he  should  survive  the  Earl 
of  Selborne;  and  if  Viscount  Wolmer  should 
die  in  the  lifetime  of  the  Earl  of  Selborne, 
and  should  leave  a  son  or  sons  who  should 
have  attained  or  should  attain  the  age  of 
twenty-one  years,  then  to  the  use  of  the  son 
of  Viscount  Wolmer  who  should  first  or 
alone  attain  that  age;  but  if  Viscount  Wol- 
mer should  die  in  the  lifetime  of  the  Earl 
of  Selborne,  and  leave  no  son  who  should 
have  attained  or  should  attain  the  age  of 
twenty-one  years,  then  to  the  use  of  the 
Earl  of  Selborne  in  fee  simple. 

By  an  indenture  dated  September  29th, 
1894,  in  the  exercise  of  the  power  of  appoint- 
ment, the  Earl  of  Selborne  and  Viscount 
Wolmer,  with  the  consent  of  Lady  Maud 
Wolmer,  jointly  appointed  the  estate  in 
question  (except  the  capital  mansion  and 
certain  other  lands  mentioned  in  the 
Schedule  to  the  first  deed)  to  Viscount  Wol- 
mer in  fee.  On  an  information  claiming 
succession  duty  : 

Held— that  the  effect  of  the  execution  of 
the  power  in  1894  was  that  the  estates 
limited  by  the  settlement  of  1883  in  default 
of  appointment  ceased  and  w^ere  defeated, 
and  the  estates  limited  under  the  power 
took  effect  from  the  time  of  the  execution 
of  the  power  in  the  same  manner  as  if  they 
had  been  contained  in  the  deed  creating  the 
power;  that  the  execution  of  the  power, 
therefore,  could  not  have  the  effect  of  ac- 
celerating the  succession  created  by  the 
settlement  of  1883,  since  its  effect  was  to 
annul  and  defeat  that  succession  altogether, 
and  substitute  for  it  the  estate  created  by 
the  execution  of  the  power ;  that  Lord  Wol- 
mer did  not  take  the  fee  as  upon  an  accelera- 
tion of  the  estate  conferred  by  the  settle- 
ment, but  by  a  new  title  under  the 
appointment;  and  that  the  second  Earl  of 
Selborne  was  not  under  sect.  15  of  the  Suc- 
cession Duty  Act,  1853,  liable  to  pay  succes- 
sion duty  in  respect  of  the  Blackmoor  estate 
comprised  in  the  deed  of  October  2Gth,  1883, 
and  afterwards  dealt  with  by  the  indenture 
of  September  29th,  1894. 


Judgment  of  Divisional  Court  ((1901)  C5 
J.  P.  342;  17  T.  L.  R.  481)  reversed. 

Attorney-General    v.     Selborne     (Earl    of), 

[1902]  1  K.  B.  388;  71  L.  J.  K.  B.  289;  66 

J.    P.    132;    50   W.  R.  210;  85  L.  T.  714;  18 

T.  L.  R.  111-C.  A. 

95.  Alienation  —  Succession  .  created  by 
Alienee—"  Become  Vested  by  Alienation  or 
by  any  Title  not  Conferring  a  New  Succes- 
sion in  any  Other  Person" — Double  Duty- 
Succession  Duty  Act,  1853  (16  &  17  Vict.  c.  51), 
ss.  2,  15.]— In  1867  certain  estates  stood 
limited  by  a  settlement  dated  1817  to  the 
sixth  Duke  of  Northumberland  for  life, 
with  remainder  to  his  eldest  son  in  tail  male. 
In  1868  the  sixth  Duke  and  his  eldest  son 
executed  disentailing  deeds  giving  th^jm 
a  joint  power  of  appointment.  Under  this 
power  a  portion  of  the  settled  estates  was  in 
1870  conveyed  to  Lord  James  Murray  in  fee. 
In  1874  Lord  James  Murray  died,  having 
devised  his  estates  to  his  wife,  who  died  in 
1888,  having  devised  them  to  her  daughter. 
Miss  Murray.  Both  appointors  were  then 
alive,  but  Miss  Murray  paid  succession  duty 
under  16  &  17  Vict.  c.  51,  s.  10,  and  51  &  52 
Vict.  c.  8,  s.  21,  at  the  rate  of  1^  per  cent,  on 
the  value  of  her  mother's  interest  (consi- 
dered as  an  annuity)  in  this  particular  por- 
tion of  real  estate;  it  was  now  contended  by 
the  Crown  that  upon  the  death  of  the  sixth 
Earl  in  1899,  she  became  liable  to  pay  suc- 
cession duty  upon  the  same  property. 

Held— that  this  was  a  case  of  property 
becoming  "  vested  by  alienation  or  by  any 
title  not  conferring  a  new  succession  in  any 
other  person,"  and  that  Miss  Murray  must 
pay  duty  calculated  upon  the  actuarial  value 
of  her  interest. 

Solicitor  -  General  v.  Larv  Retersionnry 
Interest  Society  ((1873)  L.  R.  8  Ex.  233;  42 
L.  J.  Ex.  146;  28  L.  T.  769)  followed. 

In  re  Cooper  v.  Harlech  ((1876)  4  Ch.  D. 
802;  46  L.  J.  Ch.  133;  25  W.  R.  301;  35  L.  T. 
890— Jessel,  M.R.)  overruled. 

Decision  of  C.  A.   ([1904]   1  K.  B.  762;  73 
L.  J.  K.  B.  418;  90  L.  T.  630;  20  T.  L.  R.  391) 
affirmed. 
Northumberland  (Duke  of)  v.  Att.-Gen.,  [1905] 

[A.  C.  406;  74  L.  J.  K.  B.  734;  54  W.  R.  31; 
93  L.  T.  88;  21  T.  L.  R.  639— H.  L.  (E.) 

96  Annuity— Gift  inter  vivos  —  Succession 
Duty  Act,  1853  (16  &  17  Vict.  c.  51),  ss.  2,  10, 
14,  15,  21.]— A  succession  once  created  can- 
not, by  the  act  of  Ihe  successor,  cease  to 
exist  and  another  succession  be  substituted 
for  it.  A  person  who  has  once  been  a  suc- 
cessor does  not  cease  to  be  so  if,  prior  to  the 
time  of  the  succession  becoming  an  interest 
in  possession,  he  has  alienated  it. 

A  gift  inter  vivos  of  an  interest  subject  to 
a  life  estate  does  not  create  a  sucession  on 
the  death  of  the  tenant  for  life. 

By  a  deed  of  family  arrangement  the 
widow  and  coheiresses-at-law  of  a  deceased 
peer  agreed  {inter  alia)  to  pay  an  annuity  to 
the  appellant,  who  had  succeeded  to  the 
title,  to  be  charged  upon  an  agreed  part  of 
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the  residuary  estate  during  the  lifetime  of 
the  widow,  who  was  tenant  for  life  of  the 
residuary  estate,  and  after  her  death  to  be 
charged  upon  the  whole  residuary  estate. 
The  coheiresses  had  paid  legacy  duty  upon 
the  residuary  estate. 

Held  —  (reversing  the  judgment  of  the 
Court  of  Appeal),  that  the  appellant  was  not 
liable  to  pay  succession  duty  on  the  annuity 
on  the  death  of  the  tenant  for  life. 

Be  Cooper  and  Allen  (4  Ch.  Div.  802)  and 
Attorney-General  v.  Lord  Eustace  Cecil 
(L.  E.  5  Ex.  263)  discussed  and  distinguished. 
WoLVERTON  V.  Attorney-General,  [1898]  A.  C. 

[535;  62  J.   P.   708;  67   L.   J.   Q.   B.  829;  79 

L.  T.  58;  14  T.  L.  R.  519;  47  W.  R.  97—        I 
H.  L.  (E.) 
I 

97.  Father  and  Son— Instrument  of  com-  j 
posite  Character— Partnership  and  Settle- 
ment-Succession Duty  Act,  1853  (16  &  17  Vict.  | 
c.  51),  s.  21.]— A  father  and  son  entered  into  j 
partnership  for  a  term  of  five  years.  The 
son  brought  no  capital  or  money  of  his  own 
into  the  partnership,  but  the  father  \vas 
credited  with  two-thirds  of  the  capital,  and 
the  son  was  credited  with  one-third  of  the 
capital,  and  profits  were  to  be  divided  accord- 
ingly ;  and  it  was  arranged  that  if  the  father 
died  during  the  term  of  five  years  the  son 
was  to  have  the  entire  business,  and  was  to 
pay  dElO.OOO  to  his  father's  executors.  The 
father  died  before  the  expiration  of  the  five 
years.  The  Crown  claimed  succession  duty 
on  the  value  of  the  share  which  passed  to 
the  son  on  his  father's  death  of  the  assets 
of  partnership,  less  the  ,£10,000. 

Held— that  the  father  was  actuated  by  the 
desire  to  provide,  in  the  event  of  his  death, 
for  his  son,  and  consequently  the  son  must 
be  liable  to  pay  duty,  because  it  was  his 
father's  provision  in  the  nature  of  a  settle- 
ment for  him,  although  in  the  same  deed 
there  were  provisions  bond  fide  intended  to 
regulate  the  contractual  relations  between 
the  parties. 

Decision  of  the  Court  of  Appeal  (62  J.  P. 
19;  46  W.  R.  145;  77  L.  T.  591;  14  T.  L.  R.  73) 
affirmed. 

Urown   v.    The   Attorney-General,    (1899)    7& 
[L.  T.  572;  15  T.  L.  R.  109 -H.  L.  (E  ) 

98.  Foreign  Donor  Domiciled  Abroad— 
Property  Situate  Abroad— Gift  to  English 
Limited  Company  of  the  Property  on  Trust 
for  Donor  for  Life  and  after  his  Death  to 
Unascertained  Aliens— Finance  Act,  1894  (57 
&  58  Vict.  c.  30),  s.  2,  sub-s.  1  {e)—Succession 
Duty  Act,  1853  (16  &  17  Vict.  c.  51),  ss.  2,  7,  8, 
16.]— Baron  de  H.  was  domiciled  in  Austria, 
and  made  a  gift  in  1892  by  deed  to  the 
Jewish  Colonization  Association  having  its 
registered  office  in  London.  The  effect  of 
the  deed,  together  with  subsequent  transac- 
tions between  the  baron  and  the  association, 
was  that  a  large  number  of  stocks,  shares, 
bonds,  and  investments  (for  the  most  part 
representing  property  in  foreign  countries) 


were  transferred  to  the  association  and  be- 
came their  property.  This  property  the 
association  held  as  trustees  for  the  benefit  of 
ii  number  of  unascertained  aliens  of  the 
Jewish  race.  The  same  deed  secured  to  the 
baron  during  his  life  the  entire  income  of 
the  association  to  be  derived  from  the  pro- 
perty he  had  so  given  them.  Four  years 
afterwards,  in  1896,  the  baron  died,  and  the 
property  was  then  held  by  the  association 
upon  the  trusts  for  the  benefit  of  the  classes 
of  persons  indicated  in  the  deed.  Clause  3 
of  the  memorandum  of  association  showed 
that  the  baron  desired  "to  assist  and  pro- 
mote the  emigration  of  Jews  from  any  parts 
of  Europe  or  Asia,  and  principally  from 
countries  in  which  they  may  for  the  time 
being  bo  subjected  to  any  special  taxes  or 
political  or  other  disabilities."  He  further, 
in  the  event  of  the  association  being  dis- 
solved and  in  the  last  resort,  entrusted  to  a 
judge  of  the  High  Court  of  Justice  in  Eng- 
land the  selection  of  some  other  institution 
to  benefit  by  his  bounty.  The  council  of 
administration  of  the  association  was  ac- 
customed to  meet  in  Paris,  and  the  associ- 
ation transacted  most  of  its  business  in 
offices  there.  It  appeared  by  the  minute  of 
the  council  of  administration,  dated  Janu- 
ary 15th,  1892,  that  this  was  done  because 
the  baron  had  offices  in  Paris  and  desired 
to  have  the  business  of  the  association  con- 
ducted in  those  offices. 

Held— that    in    these    circumstances    duty 

under  the  Finance  Act,  1894,  and  Succession 

Duty    Act,    1853,    became    payable    by    the 

Jewish    Colonization    Association    upon    the 

death  of  Baron  de  H.  in  respect  of  the  value 

of  the  stocks,   shares,  bonds,  and  securities 

specified  in  the  schedule  to  the  deed  of  1892. 

Attorney-General    v.     Jewish     Colonization 

[Association,     [1901]     1     Q.     B.     123;     70 

L.  J.  Q.  B.  101;  65  J.  P.  21;  49  W.  R.  230; 

83  L.  T.  561;  17  T.  L.  R.  106-C.  A. 

99.  Incidence— Appointment— Stock  "suffi- 
cient to  raise  "  a  "  net  "  sum.]- A  tenant  for 
life  under  a  marriage  settlement,  in  exer- 
cise of  a  power  of  appointment  in  favour  of 
the  children  of  the  marriage,  by  deed  ap- 
pointed "  that  so  much  of  the  stock,  funds, 
shares  and  securities"  then  subject  to  the 
trusts  of  the  settlement  "as  shall  be  suffi- 
cient to  raise  the  net  sum  of  ^2,000  "  should, 
subject  to  the  life  interest  therein  of  the 
appointor,  "  henceforth  belong  and  be  vested 
in"  S.,  and  be  held  in  trust  for  him,  his 
executors,  administrators  and  assigns. 

Held— that  the  appointee  took  the  ^£2,000 
clear  of  all  charges  including  succession 
duty. 

Banks   v.   Braithwaite    (8   L.   T.   Rep.   80) 
considered. 
In  re  Saunders;  Saunders  r.  Gore,  [1898]  1  Ch. 

[17;  67  L.  J.  Ch.  55;  77  L.  T.  450;  46  W.  R. 
180-C.  A. 

100.  Incidence-Will  charging  residue  with 
Succession  Duty  payable  on  Testator's  death 
—  Timber  sold  by  Successor.']  —  A  testator 
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Succession  Duty — Continued. 
directed  the  trustees  of  his  will  to  pay  out 
of  residue  al)  such  succession  duty  as  should 
become  payable  upon  his  death  in  respect  of 
certain  settled  estates. 

The  nest  tenant  at  once  cut  timber,  and 
became  liable  for  succession  duty  on  the  pro- 
ceeds of  the  sale. 

Held— that  the  ti-ustees  must  provide  for 
such  duty  out  of  residue. 

Decision   of    Joyce,    J.    (89    L.    T.    434;     20 
T.  L.  E.  29)  reversed. 
In    re   Leconfield;    Wyndham    v.    Leconfield, 

[(1904)  90  L.  T.  399;  20  T.  L.  R.  347— C.  A. 
And  see  No.  42,  supra. 
&eaZw  Attorney- General  v.  Johnson, 
ante — Estate  Duty,  No.  3. 


DEATH,   PRESUMPTION  OF. 

Sec  Evidence. 


DEBENTURES. 

See  Companies. 


DEBTORS    ACT,   1869. 

See  Bankruptcy  and  Insolvency. 

DECEIT. 

See  Misrepresentation  and  Fraud. 


DECLARATIONS. 

See  Evidence. 


DEEDS    AND     OTHER 
INSTRUMENTS. 

See  also  CONTRACT  ;  Evidence  :  Land- 
lord &  Tenant  ;  Misrepresenta- 
TION&  Fraud  ;  I'ractice,  189-193. 

1.  Alteration  —  Immaterial  Alteration  — 
Date— Validity. 1— The  rule  laid  down  in 
Pigot's  Case,  (1614)  11  Rep.  2G  b.,  is  qualified 
by  the  decision  in  Aldnus  v.  Cornwell,  (1868) 
L.  R.  3  Q.  B.  573;  37  L.  J.  Q.  B.  201,  and 
only  applies  to  material  alterations  in  a 
deed. 

A  deed  conveying  the  advowson  of  a 
church  was,  in  October,  1899,  signed,  sealed, 
and  delivered  by  all  the  parties  to  it  but 
the  Bishop  of  E.    It  was  intended  that  the 


deed  should  bear  the  date  upon  which  it 
was  executed  by  the  Bishop  of  E.  In  the 
engrossment  the  day  and  month  were  left 
blank,  but  eighteen  hvindred  and  ninety- 
nine  was  written. 

The  deed  was  sent  to  the  Bishop  of  E.  on 
the  4th  November,  1899,  but  he  executed  it 
on  the  26th  January,  1900,  and  the  date  of 
his  execution  was  inserted  in  the  deed,  and 
"  eighteen  ninety-nine  "  altered  to  nineteen 
hundred. 

Held — that    the    deed    was   valid,    as    the 
alteration   was   only   intended   to   carry   out 
the  intention  of  the  parties. 
Bishop    of    Crediton    v.    Bishop    of    Exeter, 

[1905]  2  Ch.  455;  74  L.  J.  Ch.  697;  93  L.  T. 
157;  54  W.  R.  156— Eady,  J. 

2.  Alteration— Material  or  Immaterial- 
Statutory  Declaration—Sole  Surviving  Mort- 
gagee a  Married  Woman — Reconveyance  as 
Feme  Sole— Trustee  Act,  1893  (56  &  57 
Vict.  c.  53),  s.  16.]— It  is  established  that  a 
material  alteration  in  a  written  instrument 
does,  and  an  immaterial  alteration  does  not, 
avoid  it. 

A  mortgage  of  freehold  property  pur- 
ported to  be  made  to  three  persons- 
trustees— one  of  them  being  described  as 
William  Gray,  whereas  he  ought  to  have 
been  described  as  Edward  Thomas  Gray. 
He  and  the  other  two  persons  named  were 
parties  of  the  third  part,  and  throughout 
the  rest  of  the  deed  those  parties  were 
always  referred  to  as  the  parties  of  the 
third  part,  and  William  Gray  was  never 
mentioned  again.  But  later,  without  any 
intention  of  fraud  or  anything  of  that  kind, 
"  William "  was  erased  and  "  Edward 
Thomas "  was  substituted.  Statutory  de- 
clarations were  made  that  the  name 
William  Gray  was  inserted  in  the  deed  by 
inadvertence,  and  was  meant  for  Edward 
Thomas  Gray. 

Held— that  the   alteration  was  not  mate- 
rial;   that    the    deed    took    effect    from    the 
moment  of  its  execution;  that  whatever  was 
the    effect    of    the    deed    was    so    from  the 
moment   of   its   execution  by   the   conveying 
parties,  and  it  could  not  have  been  altered 
from    that    time    foiward;    that    who    was 
I  William  Gray  could  be  solved  by  evidence; 
that  the  statutory  declarations  cleared  that 
I  up    completely,    and    that    the    vendor    had 
I  sufficiently  made  out  his  right,  and  had  a 

right  to  insist  upon  his  title. 
1      Upon  payment  of  the  mortgage  debt,  the 
1  property  was  conveyed  by  the  sole  surviving 
trustee,  who  was  a  married  woman. 

Held— that  by  sect.  16  of  the  Trustee  Act, 
1893,  she  could  re-convey  as  if  she  were  a 
feme  sole. 

In  re  Howgate  and  Osborn's  Contract,  [1902] 

[1  Ch.  451;  71  L.  J.  Ch.  279;  86  L.  T.  180- 

Kekewich,  J. 

3.  Ambiguity  —  Conveyance  —  Parcels  — 
Survey— Misdescription  in  Deeds— Title. "}— 
The   owner   of   two   contiguous   estates,   one 
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Deeds  and  Other  Instruments — Continued. 
called  Mont  Lezard  and  one  called  Pare,  in 
1872  conveyed  Mont  Lezard  to  the  plaintiffs, 
and  soon  afterwards  certain  steps  were 
taken  by  the  parties  to  ascertain  the  boun- 
daries through  a  professional  surveyor.  In 
1881  Pare  was  sold  to  satisfy  a  judgment 
against  the  owner,  and  through  that  sale 
the  defendant  derived  title.  In  1896  the  de- 
fendant required  a  survey  under  the  provi- 
sions of  the  Surveyors'  and  Boundaries' 
vSettlement  Ordinance.  The  surveyor  ap- 
pointed for  that  purpose  made  his  report, 
with  the  effect  of  throwing  into  Pare  some 
land  occupied  by  the  plaintiffs  as  part  of 
Mont  Lezard.  The  legal  effect  of  that  re- 
port was  to  put  the  plaintiffs  to  contest  it 
within  a  year  under  peril  of  being  bound 
by  it.  The  plaintiffs  therefore  brought 
their  suit  to  contest  it. 

Held— that  the  title  of  the  plaintiffs  to  the 
lands  included  in  the  conveyance  to  them  as 
determined  by  the  professional  surveyor 
was  not  affected  by  the  measurements  in 
the  deeds. 

Barnard   v.   De   Charleroy,    (1899)   81   L.   T. 
C497-P.  C. 

4.  Ambiguity — Grant  of  Farm — Descrip- 
tion—" as  ivill  further  appear  by  the  Dia- 
gram"—Elucidation  or  Subordination  of 
Text  by  the  Diagram — Title.] — The  descrip- 
tion of  a  farm  in  the  grant  was  as  follows  : 
"  A  piece  of  land  containing  25'20  morgen, 
situated  in  the  division  of  Stellenbosch 
Field  Cornetcy  of  Hottentots,  Holland, 
being  the  loan  place,  '  Kogel  Baay '  or 
'  Lauggezocht,'  extending  west  to  the  sea 
shore,  south,  south-east,  and  east  to  the 
mountains,  and  north  to  the  Steenbrayem 
River,  as  will  further  appear  by  the  dia- 
gram framed  by  the  surveyor." 

Held— that,  assuming  that  the  diagram 
contradicted  the  unambiguous  text  of  the 
title,  it  must  give  Avay  to  the  text  that  the 
words  in  the  grant  which  introduce  the  dia- 
gram were,  "  as  will  further  appear  by  the 
diagram  framed  by  the  surveyor,"  and,  as 
matter  of  construction,  this  was  merely  an 
appeal  to  the  diagram  for  further  elucida- 
tion of  the  text,  and  not  a  subordination  of 
the  text  to  the  diagram ;  and  that  in  a 
matter  not  requiring  elucidation  the  dia- 
gram was  repugnant  to  the  text,  that 
merely  showed  that  the  diagram  was  not 
exact,  and  afforded  only  a  rough  delinea- 
tion of  the  farm. 

It  is  true  that,  under  arts.  8  and  13  of 
the  Proclamation  of  August  6th,  1813,  before 
a  title  can  be  granted  there  must  be  a  dia- 
gram, in  order  that  the  Government  may 
be  fully  certified  before  granting  the  title 
as  to  the  land  proposed  to  be  granted  com- 
plying with  the  requirements  of  the  Pro- 
clamation. But,  this  condition  having  been 
fulfilled,  the  right  of  the  grantee  is  to  be 
expressed  in  his  title,  and  it  does  not  appear 
from  the  Proclamation  that  the  title  need 
even     refer    to    the    diagram    or     have    it 


attached.     In  short,  the  Proclamation  gives 
to    the    diagram    no    independent    authority 
as  limiting  the  terms  of  the  grant. 
HoRNE     V.     Struben,     [1902]     A.     C.     454;     71 
[L.  J.  P.  C.  88;  87  L.  T.  1-P.  C. 

5.  Assignment — Undue  Influence  —  Con- 
fidential Adviser—Sale  to— Fiduciary  Rela- 
tion— Assignment  set  aside.'] — Facts  showing 
that  an  assignor  was  an  habitual  drunkard, 
that  the  assignee  had  taken  upon  himself  the 
office  of  adviser  and  manager  of  the  assignor's 
affairs,  and  that  the  property  assigned  was 
largely  iindervalued,  warrant  the  setting 
aside  of  the  assignment. 

Wright  v.  Long,  (1898)  14  T.  L.  E.  434— C.  A. 

6.  Consideration— Parol  Evidence  of.}— 
Where  a  deed  states  a  consideration,  any 
other  consideration  may  be  proved  by  parol, 
if  it  does  not  contradict  the  deed ;  and  mere 
proof  of  a  consideration  larger  than  that 
stated  is  not  a  contradiction. 

Frith  v.  Frith,  [1906]  A.  C.  254;  75  L.  J.  P.  C. 

[50;  54  W.  R.  618;  94  L.  T.  383;  22  T.  L.  R. 

388-P.  C. 

7.  Construction — Release.] — A  release  con- 
tained in  a  deed,  although  couched  in 
general  terms,  must,  if  possible,  be  so  con- 
strued as  not  to  defeat  the  purpose  of  the 
deed  of  which  it  forms  part. 

In  re  Perkins;  Poyser  u.  Beyfus,  [1898]  2  Ch. 

[183;  67    L.   J.    Ch.   454;    78    L.   T.    666;  5 

Mansou,  193;  14  T.  L.  R.  464;  46  AV.  R.  595 

-C.  A. 

8.  Interpretation  — Ancient  Document  — 
Contemporaneous  Usage.}  —  Where  the 
parties  interested  have  acted  upon  an  agree- 
ment for  more  than  forty  years,  and  their 
conduct  shows  that  they  always  understood 
it  until  lately  as  meaning  what  the  defend- 
ants contend  it  does  mean,  the  Court  must 
be  careful  not  lightly  to  come  to  the  conclu- 
sion that  the  parties  have  been  for  many 
years  labouring  under  a  mistake.  The 
agreement,  however,  cannot  be  regarded  as 
an  ancient  document  tlie  language  of  which 
may  not  now  convey  the  same  meaning  as  it 
did  when  written,  and  the  language  of 
which  may  therefore  be  properly  construed 
by  the  light  of  contemporaneous  usage.  The 
rights  of  the  parties  must  be  decided  now  as 
the  Court  would  have  decided  them  as  soon 
as  the  agreement  became  binding,  and  before 
the  parties  had  siiown  by  their  conduct  how 
they  understood   it. 

Decision  of  C.  A.  ([1899]  1  Ch.  656;  68 
L.  J.  Ch.  315;  80  L.  T.  217;  15  T.  L.  R.  247) 
affirmed. 

Hastings   (Lord)   v.  North-Eastern  Railway, 

[1900]  A.  C.  260;  69  L.  J.  Ch.  516;  82  L.  T. 

429;  16  T.  L.  R.  325-H.   L.   (E.). 

9.  /»)/(/7);( /(i//()i)  — Falsii  demonstratio  non 
nocet  — «<■(////•(  fi//(>»).]— The  doctrine  of  falsa 
denxmstrntio  non  nocet  is  only  applied  wliere 
a  description  is  made  up  of  more  than  on«;> 
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Deeds  and  Other  InstrvimentB—Co^itmued. 
pari,  and  one  part  is  true,  but  the  other 
f'ilse;  then,  if  the  part  which  is  true  des- 
cribes the  subject  with  sufficient  legal  cer- 
tainty, the  untrue  part  will  be  rejected,  and 
will  not  vitiate  the  instrument.  By  an 
underlease  rooms  on  the  second  floor  of  Nos. 
13  and  14,  Old  Bond  Street,  were  demised  to 
the  plaintiff  "  together  with  free  ingress  and 
egress  for  the  lessee,  her  servants  and  cus- 
tomers, through  the  staircase  and  passages 
of  No.  13  to  and  from  the  demised  rooms." 
There  was  a  staircase  in  No.  14,  but  in  No. 
13  there  was  only  a  lift  and  no  staircase. 

Held— that  as  the  rejection  of  the  words 
"  of  No.  13  "  would  not  leave  a  description 
applicable  to  the  staircase  in  No.  14,  the 
doctrine  of  falsa  dcmonstratio  non  nocet  did 
not  apply;  but  that  it  was  the  intention  of 
the  parties  that  the  plaintiff  should  have  ac- 
cess over  the  staircase  of  No.  14,  and  that  the 
underlease  should  be  rectified   accordingly. 

Decision  of  Eomer,  J.   ([1898]  2  Ch.  551;  67 
L.   J.   Ch.  695;  47  W.   E.  29;   79  L.  T.  348) 
affirmed. 
CowEN  V.  Teuefitt,  [1899]  2  Ch.  309;  68  L.  J. 

[Ch.  563;  47  W.  R.  661;  81  L.  T.  104-C.  A. 


III.  British  South  Africa. 


DEED    OF    ARRANGEMENT. 

See    Bankruptcy    and     Insolvency, 
64-70  ;  Companies. 


DEED    OF    ASSIGNMENT. 

See  Choses  in  Action. 

DEFAMATION. 

See  Libel  and  Slander. 


DEMURRAGE. 

See  Shipping  and  Navigation. 

DENTISTS. 

See  Medicine. 
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Australia. 

(«)  Commonwealth 

,  920 

Qi)  New  South  Wales 

.  922 

(f)  Queensland  . 

.  937 

(rZ)  South  Australia    . 

.  937 

(e)  Victoria 

.  m 

(/)  Western  Australia 

.  945 

{a)  Bechuanaland 
(b)  Cape  Colony 
(r)  Natal     . 
{d)  Transvaal  Colony 

.  947 
.  948 
.  951 
.  954 

IV. 

Canada. 

(«)  Dominion  generally 
(h)  British  Columbia 
(fr)  Lower  Canada 
((I)  Manitoba      . 
(e)  Ontario 

.  954 
.  970 
.  972 
.  981 
.  981 

V. 

Ceylon 

.  985 

VI. 

Channel  Islands    . 

.  987 

VII. 

Gibraltar 

.  989 

VIII. 

Hong  Kong 

,  989 

IX. 

Jamaica     . 

.  990 

X. 

Newfoundland 

.  991 

XI. 

New  Zealand 

.  992 

XII. 

Shanghai 

1001 

XIII. 

Sierra  Leone 

1001 

XIV 

Trinidad 

1001 

XV 

Zanzibar 

1002 

XVI 

India 

1003 

And  see  Companies,  370  ;  Executors, 
49,  50  ;  and  under  rariovx  headi»gif. 

I.  ADEN. 

1.  Court  of  Resident— Transfer  of  Action 
to  Bombay  High  Court— Jurisdiction— High 
Court  of  Bombay  Letters  Patent,  1865, 
Clause  13-Aden  Courts  Act  {II.  of  1864).]- 
The  Court  of  the  Eesident  at  Aden  is  sub- 
ject to  the  superintendence  of  the  High  Court 
of  Bombay,  so  as  to  enable  rhat  Court  to 
remove  a  suit  from  the  Court  of  the  Resident 
at  Aden  into  the  High  Court  for  the  pur- 

of  trial. 

Decision  of  the  High  Court  of  Bombay  (27 

I.  L.  E.   (Bom.)  575)  affirmed. 

The    Municipal    Officer    at    Aden    u,    Hajee 

[Ismail,  Hajee  Allana  and  Others,  (1905)  22 

T.  L.  E.  95-P,  C. 

II.  AUSTRALIA. 

(a)  Commonwealtli. 

2.  Appeal  to  Privy  Council— Retrospective 
Operation  of  Act  Abolishing  Appeal— 
Whether  a  Matter  of  Procedure  only— Ju- 
diciary Act,  1903  (No.  6)  ss.  38,  39.]— Section 
39  of  the  Judiciary  Act,  1903,  which  abolished 
the  previously  existing  right  of  appeal  from 
the  Court  of  a  State  exercising  federal  juris- 
diction to  the  Privy  Council  is  not  retro- 
spective, and  it  does  not  operate  to  take 
away  the  right  of  appeal  in  an  action  com- 
menced before  tlie  Act  came  into  operation. 

The  section  was  not  declared  to  be  retro- 
spective and  the  abolition  of  a  right  of  ap- 
peal, or  its  transfer  to  another  tribunal, 
cannot  be  regarded  as  a  mere  matter  of  pro- 
cedure. 
Colonial  Sugar  Eefining  Co.,  Ld.  v.  Irving, 

[(1905)  74  L.  J.  P.  C.  77;  92  L.  T.  738;  21 
T.  li.  R.  513-P.  C. 
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3.  Customs— Ships'  Stores— Breaking  Seals 
—Territorial  Waters— Powers  of  Federal 
Legislature— Ultra,  vires— Commonwealth  of 
Australia  Constitution  Act,  1900  (63  &  64 
Vict.  c.  12),  s.  5;  Constitution,  Arts.  51,  98; 
Customs  Act,  1901  (1  Edw.  VII.  No.  6),  ss.  31, 
68,  127,  128,  129,  192.]— A  British  ship  arrived 
at  the  port  of  Sydney  with  ship's  stores  on 
board  subject  to  customs  duty.  These 
stores  were  not  entered  for  home  consump- 
tion—that is,  they  were  not  treated  as  im- 
ported goods,  and  no  duty  was  paid  upon 
them,  but  they  were  placed  under  seal  by 
an  officer  of  the  customs.  The  ship  then 
left  Sydney  for  Melbourne,  and  on  her  voy- 
age thereto  the  seals  were  broken  by  the 
captain  outside  the  three  miles  limit,  and 
the  stores  were  used  by  the  passengers  and 
crew  and  for  the  service  of  the  ship,  both 
on  the  voyage  and  within  the  port  of  Mel- 
bourne. The  ship  thus  arrived  at  Melbourne 
with  the  seals  broken,  whereas  according  to 
the  Customs  Act  they  ought  not  to  have  been 
broken  until  after  leaving  the  last  Australian 
port.  In  an  action  to  recover  penalties 
under  sects.  128  and  192  of  the  Customs  Act, 
1901,  for  having  entered  the  port  of  Mel- 
bourne with  the  seals  broken,  and  for  hav- 
ing used  the  stores  within  the  port. 

Held— that  these  sections  are  not  beyond 
the  powers  of  the  Federal  Legislature,  and 
that,  therefore,  the  penalties  were  recover- 
able. 

P.  &  O.  Steam  Navigation  Co.  v.  Kingston, 

[1903]    A.    C.    471;  72   L.    J.    P.    C.    123;  89 

L.  T.  222;  19  T.  L.  R.  617;  9  Asp.  M.  C.  433 

-P.  C. 

4.  State's  Legislative  Power — Limits  inter 
se  of  Powers  of  Commonwealth  and  State — 
Income  Tax — Salaries  of  Commonwealth 
Officers — Appeal  to  Privy  Council — Leave  to 
Appeal — Commonwealth  Act  Taking  away 
Right  of  Appeal — Ultra  Vires — Common- 
wealth of  Australia  Constitution  Act,  1900 
(63  &  64  Vict.  c.  12),  CI.  7i— Common- 
wealth Judiciary  Act  {No.  6  of  1903),  ss.  30, 
38,  39.]— The  salary  of  a  Commonwealth 
official  who  resides  in  the  State  of  Victoria, 
the  salary  being  earned  and  received  there, 
is  liable  to  income  tax  under  the  law  of 
Victoria. 

Deakin  v.  Webb  and  Lyne  v.  Webh  (1 
Commonwealth  L.  R.  585)  disapproved. 

The  Supreme  Court  of  Victoria  has  power 
to  give  leave  to  appeal  to  the  Privy  Council 
notwithstanding  sects.  30,  38,  39  of  the  Com- 
monwealth Judiciary  Act,  1903. 

Decision    of    Supreme    Court    of    Victoria 
(30  V.  L.  R.  403)  affirmed. 
Webb  v.  Outrim,  [1907]  A.  C.  81 ;  76  L.  J.  P.  C. 
[25;  95  L.  T.  850;  23  T.  L.  R.  147— P.  C. 

5.  Revenue  —  Excise  Duty  —  Retrospective 
Operation — Discrimination  hctivecn  States- 
Commonwealth  of  Australia  Constitution 
Act,  1900  (03  &  04  Vict.  c.  12).  ss.  51,  90- 
Excise  Tariff,  1902  (No.  11  of  1902),  ss.  4.  5— 
Customs  Tariff,  1902   {No.   14  of  1902).]-On 


October  8th,  1901,  the  House  of  Representa- 
t  tives    of   the    Parliament    of    the    Common- 
wealth of  Australia  passed  a  resolution  that 
duties  of  customs  and  excise  should  be  im- 
posed  according  to  a  tariff  which  included 
an  excise  duty  on  manufactured  sugar,  the 
produce  of  Australia,  of  3s.   per  cwt.       Mo 
duty  was  payable  on  sugar  under  the  law 
of  Queensland.     On  July  26th,  1902,  the  Ex- 
j  cise  Tariff,  1902,  was  passed,  which  imposed 
,  uniform  duties  of  excise  in  accordance  with 
I  the  resolution  of  the  House,  to  take  effect 
from  October  8th,  1901.    On  September  16th, 
1902,  the  Customs  Tariff,     1902,  was  passed, 
j  which   imposed  uniform  duties  of   customs. 
The  Collector  of  Customs  claimed  the  duty 
of  3s.  per  cwt.  on  manufactured  sugar  pro- 
'  duced  in  Queensland  as  from  October  8th, 
j  1901. 

j  Held — that  the  Parliament  of  the  Com- 
I  monwealth  had  power  to  make  the  opera- 
tion of  the  duty  retrospective  so  as  to  come 
into  effect  on  October  8th,  1901,  that  sect. 
90  of  the  Commonwealth  of  Australia  Con- 
stitution Act,  1900,  did  not  prohibit  the 
imposition  of  duties  of  excise  until  uniform 
duties  of  customs  had  been  imposed;  and 
that  the  effect  of  sect.  5  of  the  Excise  Tariff, 
1902,  which  exempted  from  the  duties  there- 
by imposed  goods  on  which  customs  or  excise 
duties  had  been  paid  under  State  Legisla- 
tion, was  not  illegal  as  discriminating  be- 
tween States  Avithin  the  meaning  of  sect.  51 
of  the  Commonwealth  of  Australia  Constitii- 
tion  Act,  1900. 

Decision  of  the  Supreme  Court  of  Queens- 
land ([1903]  St.  R.  Qd.  261)  affirmed 

The    Colonial    Sugar    Refining    Co.,    Ld.    v. 

[Irving,  [1906]  A.  C.  360;  75  L.  J.  P.  C.  54; 

94  L.  T.  387;  22  T.  L.  R.  405-P.  C. 

(b)  New  South  Wales. 

6.  Bankruptcy — Annulliiig  Act  of  Bank- 
ruptcy— Powers  of  Judge.} — By  the  law  of 
New  South  Wales  a  judge  may  in  his  dis- 
cretion refuse  to  follow  up  an  act  of  bank- 
ruptcy by  issuing  a  sequestration  order,  but 
the  statutes  give  him  no  power  to  annul  an 
act  of  bankruptcy,  or  to  declare  that  it 
never  was  committed. 

The  51st  General  Rule  assuming  to  give 
that  power  is  ultra  vires. 
Kino    v.    Henderson,  [1898]    A.    C.    720;    67 

[L.  J.  P.  C.  134;  79  L.  T.  37;  14  T.  L.  R. 
490;  47  W.  R.  157— P.  C. 

7.  Bankruptcy — Priority  of  Crown  in 
Administering  Bankrupt's  Estate.} — Under 
the  New  South  Wales  Bankruptcy  Law  the 
Crown  is  entitled  to  priority  over  all  other 
creditors  in  the  administration  of  a  bank- 
rupt's estate. 

Commissioners     of     Ta.xation     (New     Sovth 

[Wales)  v.  Palmer  &  Sons,  [1907]  A.  C.  179; 

76  L.  J.  P.  C.  41;  96  L.  T.  278;  23  T.  L.  R. 

304;  14  Manson,  106—1'.  C. 

8.  Civil  Servant— Abolition  of  Office— Civil 
Service  Act.  1884  (48  Vict.  No.  24).]-There 
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is  notliing  in  the  Civil  Service  Act,  1884,  of 
New  South  Wales  to  affect  the  right  of  the 
Crown  to  abolish  a  civil  office;  or  to  oblige 
the  Crown  to  make  compensation  to  a  civil 
servant,  whose  office  is  abolished  from  no 
fault  on  his  part,  by  giving  him  employment 
in  some  other   public  department. 

Judgment  of  the  Court  below  affirmed. 
Young     v.     Walter,    [1898]    A.    C.    661;    67 

[L.  J.  P.  C.  80;  78  L.  T.  508;  14  T.  L.  E. 
374-P.  C. 

9.  Civil  Servant— Riyhi  of  Crown  to  Dis- 
miss-Civil Service  Act,  1884  (48  Vict.  No.  24) 
—Public  Service  Act,  1895  (59  Vict.  No.  25) 
—Declaratory  Act.\—The  Public  Service  Act, 
1895,  of  New  South  Wales,  sect.  58,  enacts  : 
"  Nothing  in  this  Act  or  in  the  Civil  Service 
Act,  1884,  shall  be  construed  or  held  to  abro- 
gate or  restrict  the  right  or  power  of  the 
Crown  as  it  existed  before  the  passing  of  the 
said  Civil  Service  Act  to  dispense  with  the 
services  of  any  person  employed  in  the  public 
service." 

Held—  (affirming  the  j  udgment  of  the  Court 
below),  that  the  Act  was  not  retrospective, 
and  that  a  person  dismissed  from  the  public 
service  after  the  passing  of  the  Civil  Service 
Act,  1884,  and  before  the  passing  of  the 
Public  Service  Act,  1895,  could  only  be  dis- 
missed in  accordance  with  the  provisions  of 
the  former  Act. 

An  enactment  declaratory  in  form  is  not 
necessarily  retrospective  in  operation. 

Midland    Railway    Company    v.    Pye     (10  j 
C.  B.  N.  S.  179)  approved. 
Young  v.  Adams,  [1898]  A.  C.  469 ;  67  L.  J.  P.  C. 
[75;  78  L.  T.  506;  14  T.  L.  E.  373-P.  C. 

10.  Civil  Servant— Superannuation  Allow- 
ance—Service need  not  be  Continuous— Civil 
Service  Act,  1884  (48  Vict.  No.  24),  ss.  2,  43, 
48.]— Sect.  48  of  the  New  South  Wales  Civil 
Service  Act,  1881,  provides  for  the  following 
scale  of  superannuation  allowances  :— "  To 
any  officer  who  shall  have  served  fifteen 
years  a  superannuation  allowance  equal  to 
one-fourth  of  his  annual  salary,  with  an 
addition  of  one-sixtieth  part  of  such  salary 

for  each  additional  year  of  service " 

The  years  of  service  (whether  the  fifteen,  or 
additional,  years)  need  not  be  continuous. 
Therefore,  a  person  who  from  1857  to  1861, 
and  again  from  1880—1896,  was  a  civil  ser- 
vant, and  was  superannuated  in  1896,  is 
entitled  to  an  allowance  as  for  twenty  years' 
service,  and  not  only  for  sixteen  years,  not- 
withstanding the  fact  that  between  1861— 
1880  he  was  employed  as  a  licensed  surveyor. 

"  Licensed  surveyors  "  are  not  "  officers  " 
entitled  to  a  superannuation  allowance,  and 
therefore  the  years  between  1861—1880  must 
be  ignored. 

Jiidgment   of  the   Siipreme   Court   of   New 
South  Wales  (1  S.  E.  359)  affirmed. 
Walker    v.    Simpson,   [1903]    A.    C.    208;    72 

[L.  J.  P.  C.  58;  88  L.  T.  306;  19  T.  L.  E. 
350-P.  C. 


11.  Companies  Act,  1874  (37  Vict.  No.  19), 
,?.  57 — Shares— Contract — Adoption — Paid-up 
Shares— Payment— Imperial  Companies  Act, 
1867  (30  &  31  Vict.  c.  131),  s.  25.]— The  adop- 
tion by  directors  of  a  contract  made  before 
the  formation  of  a  company  by  persons  pur- 
porting to  act  on  behalf  of  the  company  does 
not  create  any  contractual  relation  whatever 
between  the  company  and  the  other  party  to 
the  contract,  nor  impose  any  obligation 
whatever  on  the  company  towards  that 
party. 

In  re  Johannesburg  Hotel  ([1891]  1  Ch.  119; 
GO  L.  J.  Ch.  391;  39  W.  E.  260;  64  L.  T.  61; 
2  Meg.  409— C.  A.)  approved. 

Where  a  sum  is  payable  by  a  shareholder 
in  cash  to  a  company  it  is  sufficient  to  satisfy 
the  requirements  of  the  25th  section  of  the 
Companies  Act,  1867,  if  the  company  agrees 
with  the  shareholder  to  accept,  as  a  set-off 
and  discharge,  a  like  sum  then  payable  by 
the  company  to  the  shareholder. 

Spargo's  Case  ((1873)  L.  E.  8  Ch.  407;  42 
L.  J.  Ch.  488;  21  W.  E.  306;  28  L.  T.  N.  S. 
153);  Ferrao's  Case  ((1874)  L.  E.  9  Ch.  355;  43 
L.  J.  Ch.  482;  22  W.  E.  386;  30  L.  T.  N.  S. 
211),  and  Larocque  v.  Beauchemin  ([1897] 
A.  C.  358;  66  L.  J.  P.  C.  59;  45  W.  E.  639;  76 
L.  T.  473;  4  Manson,  263)  approved. 
North  Sydney  Investment  and  Tramway  Co.  v. 

[HiGGiNS,   [1899]  A.   C.  263;  68  L.  J.  P.  C. 

42;  47  W.  E.  481;  80  L.  T.  303;  15  T.  L.  E. 
232;  6  Manson,  321— P.  C. 


12.  Crown  Debt— Policy  of  Life  Insurance 
—Maintenance  of  Insane  Patient— Life,  Fire, 
and  Marine  Insurance  Act,  1902  (Act  No.  49 
of  1902),  s.  4.]— Sect.  4  of  the  Life,  Fire,  and 
Marino  Insurance  Act,  1902,  which  protects 
the  proceeds  of  a  policy  of  life  insurance 
from  any  law  relating  to  insolvency  or  bank- 
ruptcy or  from  being  seized  under  the  pro- 
cess of  any  Court,  does  not  bind  the  Crown; 
and  therefore  a  debt  due  to  the  Crown  for 
the  maintenance  of  an  insane  patient  is  pay- 
able out  of  such  proceeds. 

Decision   of   the   Supreme    Court   of   New 
South    Wales,    sub    nom.    In    the    Estate    of 
Andrew    Mattson    (6    N.S.W.,    S.E.,    11)    re- 
versed. 
The  Attorney-General  for  New  South  Wales 

[v.  The  Curator  of  Intestate  Estates,  [1907] 
A.   C.  519;  23  T.  L.  E.  752-P.  C. 

13.  Land— Construction  of  Crown  Grant- 
Claim  by  Crown  against  Registered  Title.]— 
In  1826  the  Crown  by  Charter  incorporated 
certain  Trustees  and  declared  that  glebe 
lands  should  vest  in  the  Corporation  upon 
the  death  or  resignation  of  the  incumbents. 
In  1828  the  Corporation  sold  some  glebe  land 
to  D.,  the  incumbent  having  previously 
agreed  to  resign. 

In  1829  the  Crown  granted  to  the  Corpor- 
ation certain  glebe  land,  reserving  all  coast 
land  within  100  feet  of  high  water  mark; 
the  land  now  in  question  (part  of  that  sold 
to  D.)  was  within  the  terms  of  this  grant 
and  also  of  the  reservation. 

In   1830   the   Corporation   conveyed   to   D. 
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the  land  bought  bj'  him  in  1828,  reciting  the 
grant  of  1829,  and  taking  a  mortgage  for 
part  of  the  purchase  money. 

In  1833  the  Corporation  was  dissolved  and 
its  unsold  property  reverted  to  the  Crown. 

In  1840,  D.  paid  off  his  mortgage  to  the 
Ciowu,  and  received  a  grant  of  the  land 
comprised  in  the  deed  of  1830. 

Held— that  the  grant  of  1840  was  intended 
to  clear  up  doubts  as  to  the  title  to  the  land 
in  question  and  was  conclusive  against  the 
Crown. 

Quopre,  whether  the  Crown  could  now  dis- 
pute D.'s  title  which  had  been  registered  in 
1887. 
Attorney-General  for  New  South  Wales  v. 

[Dickson,  [1904]  A.  C.  273;  73  L.  J.  P.  C. 
48;  90  L.  T.  213-P.  C. 

14.  Land— Crown  Lands— Adverse  Posses- 
sion—"  Xidlum  Tempus"  Act  (9  Geo.  3,  c. 
16).]_The  English  "  Nullum  Tempus"  Act  (9 
Geo.  3,  c.  IG)  is  in  force  in  the  Colony  of 
New  South  Wales,  and  applies  to  land  which 
has  never  been  granted  out  or  dealt  with  by 
the  Crown. 

Attorney-General  for  New  South  Wales  v. 

[Love,  [1898]  A.  C.  460;  67  L.  J.  P.  C.  36;  78 

L.  T.  272-P.  C. 

15.  Land— Crown  Lands— Leasehold  Area- 
Resumed  Area— Crown  Lands  Act,  1895  (58  & 
59  Vict.  No.  18),  ss.  5,  11.]— The  plaintiff  in 
1895  applied  for  an  original  conditional  pur- 
chase of  Crown  land  in  the  Central  Division 
of  New  South  Wales,  which  was  duly  con- 
firmed. This  land  was  adjacent  to  a  pastoral 
holding  within  the  same  division,  which  hold- 
ing was  divided  into  two  parts,  and  the 
area  contained  in  one  of  these  parts  was 
notified  as  the  leasehold  area  of  the  pastoral 
holding.  The  tenant  of  the  pastoral  holding 
did  not  apply  for  the  renewal  or  extension  of 
his  tenure,  which  expired  in  1895;  but  he 
obtained  from  the  Crown  a  preferential 
occupation  licence,  in  virtue  of  which  he 
continued  to  occupy  the  land  after  the  ter- 
mination of  his  lease.  After  the  lease  ex- 
pired the  lands  which  had  been  included  in 
it  were  measured  and  sub-divided  into  farms 
to  be  let  under  settlement  leases.  On  Janu- 
ary 25th,  189G,  the  last-mentioned  lands  were 
notified  in  the  Gazette  as  resumed  areas. 

Held— that  under  the  express  enactments 
of  sect.  5  of  the  Crown  Lands  Act  of  1895,  the 
lands  in  question  continued  to  be  leasehold 
area  until  they  were  declared  to  be  resumed 
area  by  the  Gazette  notification  of  January 
25th,  189G,  and  that  the  plaintiff,  on  the  23rd 
January,  189G,  had  no  title  to  apply  for  a 
conditional  lease  of  the  area  in  question, 
which  was  then,  and  previously  had  been, 
appropriated  to  purposes  which  excluded 
any  such  application;  and  that  sect.  11  of 
the  same  Act  could  not  avail  him. 
Colless  v.  Minister  for  Lands,  [1899]  A.  C. 
[90;  68  L.  J.  P.  C.  9;  79  L.  T.  505-P.  C. 
And  see  No.  19,  infra. 


16.  Land— Crown  Lands— Licence  Fees— Re- 
appraisement— For  jeiture  for  Non-payment 
of  Fees  —  Crown  Lands  Act,  1884, 
s.  81  {2)— Crown  Lands  Amendment  Act, 
lg91_]_Where  the  holder  of  an  "  occupation 
licence"  has  applied  for  a  reappraisement 
to  operate  as  from  the  end  of  the  current 
year,  and  his  application  has  been  granted, 
"a  schedule  of  fees  for  the  ensuing  year  subse- 
quently issued  does  not  affect  him;  i.e.,  he 
need  not  pay  such  fees  at  the  old  rate  pend- 
ing the  reappraisement,  and  he  does  not 
forfeit  his  licence  by  not  paying  them  :  he 
may  wait  until  the  new  rate  is  fixed,  even 
though  this  may  not  be  done  until  after  the 
commencement  of  the  ensuing  year. 

Semhle.-The  grant  of  an  occupation 
licence  is  a  "  contract  for  the  purchase  or 
leasing  of  Crown  lands"  within  the  mean- 
ing of  the  Crown  Lands  Amendment  Act, 
1891,  and  therefore  under  sect.  G  the  Minister 
had  power  to  waive  the  suggested  forfeiture. 
O'Keefe  I'.  Malone,  [1903]  A.  C.  3G5;  72 
[L.  J.  P.  C.  73;  88  L.  T.  644;  19  T.  L.  E. 
480-P.    C. 

17.  Land— Conditional  Purchase  of  Lands 
—Forfeiture  —  Discretion  of  Minister  of 
Croivn  Lands— Land  Board— Crown  Lands 
Acts,  1884  (48  Vict.,  No.  18),  and  1889  (53  Vict., 
No.  21.]— The  Crown  Lands  Act,  1889  (53 
Vict.,  No.  21),  of  New  South  Wales  does  not 
take  away  from  the  Minister  of  Crown 
Lands  the  power  to  declare  a  forfeiture  of  a 
conditional  purchase  of  land  for  non-com- 
pliance with  the  statutory  provisions  as  to 
improvements,  and  compel  him  to  refer  the 
question  back  to  the  Land  Board,  after  a 
finding  of  the  board  that  the  statutory  pro- 
visions have  not  been  complied  with  as  a 
matter  of  fact. 

Attorney-General  for   New   South   Wales   v. 

[Walters,  [1898]  A.  C.  4G0;  67  L.  J.  P.  C. 

36;  78  L.  T.  272-P.  C. 

18.  Land-Crown  Lands  Act,  1884  (45  Vict., 
A'o.  18— Conditional  Purchase— Forfeiture- 
Provisional  Reversal— Crown  Lands  Act,  1889 
(53  Vict.,  No.  21),  s.  8,  suh-s.  G— Appeal- 
Special  Case — Crown  Lands  Amendment  Act, 
1891,  s.  3.]— The  provisional  reversal  under 
sect.  3  of  the  Crown  Lands  Amendment  Act, 
1891,  of  a  forfeiture  of  a  conditional  pur- 
chase of  lands  under  the  Crown  Lands  Act, 
1884  (though  itself  subsequently  revoked), 
prevents  the  lands  from  being  dealt  with  as 
Crown  lands  after  the  date  of  such  provi- 
sional reversal  till  its  revocation. 

A  decision  of  the  Supreme  Court  upon  a 
special  case  stated  by  the  Local  Court,  on  an 
appeal  from  a  Local  Land  Board,  under  the 
('rowu  Lands  Act,  1889,  is  final  and  conclu- 
sive, and  <l;e  question  cannot  be  re-opened 
in  any  subsequent  proceedings  between  the 
parties. 

Judgment  of  the  Court  below  affirmed. 
Garnsey     r.     Flood,     [1898]     A.     C.     G87 ;    67 
[L.  J.  P.  C.  131;  78  L.  T.  803— P.  C. 

19.  Land-Crown  Lands  Act,  1884  (48  Vict. 
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Avistra.lia.— Continued. 

No.  18),  s.  102— Crown  Lands  Act,  1895,  ss. 
10,  11,  13— Conditional  Purchase.'}— In  July, 
1896,  the  land  in  dispute  was  reserved  by 
notification  for  a  public  purpose.  In 
January,  1897,  that  notification  was  revoked 
by  a  notification  which  added  that  the  land 
was  not  to  be  sold  until  the  expiration  of 
sixty  days  from  that  date,  as  prescribed  by 
sect.  102  of  the  Crown  Lands  Act,  1884.  On 
the  same  day  in  the  same  Gazette  it  was 
notified  that  the  land  was  set  apart  for 
homestead  selections  under  sub-sects.  10  aii-l 
13  of  the  Crown  Lands  Act,  1895.  On 
February  11,  1897,  the  respondents  lodged 
an  application  to  take  the  land  as  an  addi- 
tional conditional  purchase. 

Held— that  the  respondents  were  under  two 
restrictions,  one  to  endure  for  sixty  days 
from  January  9,  1897;  the  other  avoidable 
for  forty  day^  after  January  9,  1897,  but 
afterwards  to  endure  permanently. 

Colless  V.  Minister  for  Lands  ([1899]  A.  C. 

90;  68   L.   J.    P.    C.   9;  79   L.    T.    505-P.    C, 

No.  15,  supra),  followed. 

Minister    foe    Lands    v.  Harrington,    [1899] 

[A.  C.  408;  80  L.  T.  604— P.  C. 

20.  Land — Crown  Lands  Acts — Powers  of 
Land  Board — Appeal  to  and  Jurisdiction  of 
Land  Appeal  Court— Appeal  to  and  Juris- 
diction of  the  Supreme  Court — Land  Board 
Holding  Sittings  outside  its  own  District- 
Crown  Lands  Act,  1884  (48  Vict.  No.  18),  ss. 
20,  26— Crown  Lands  Act,  1889  (53  Vict.  No. 
21),  ss.  5,  8,  sub-s.  6.]— The  Supreme  Court  is 
not  a  Court  of  Appeal  from  a  Land  Appeal 
Court.  Still  less  is  it  a  Court  of  Appeal 
from  a  local  Land  Board. 

The  jurisdiction  of  the  Supreme  Court 
under  the  Crown  Lands  Act  of  1889  is  con- 
fined to  giving  a  decision  upon  such  ques- 
tions of  law  as  may  be  submitted  to  it  by 
the  Land  Appeal  Court.  With  questions  of 
fact  it  is  not  concerned. 

The  investigation  and  decision  of  all  ques- 
tions of  fact  on  a  reference  under  the  Act 
of  1884  is  committed  to  the  Land  Board  sub- 
ject to  an  appeal  to  the  Land  Appeal  Court, 
on  which,  by  leave  of  the  Court,  fresh 
evidence  may  be  admitted. 

The  decision  of  the  Land  Board  if  there  is 
no  appeal,  or  the  decision  of  the  Land 
Appeal  Court  on  appeal,  subject  only  to  the 
opinion  of  the  Supreme  Court  on  questions 
of  law  arising  in  the  case  and  submitted  by 
the  Land  Appeal  Court  to  the  Supreme 
Court,  is  by  statute  made  final  and  conclu- 
sive. 

The  Land  Appeal  Court  is  a  Court  of  re- 
hearing as  well  as  a  Court  of  Appeal,  and 
unless  the  whole  proceedings  before  the 
Land  Board  were  a  nullity  from  beginning 
to  end,  there  would  be  no  necessity  for  the 
Land  Appeal  Court  or  the  Minister  for 
Lands  to  remit  the  inquiry  to  the  same  or  to 
another  Land  Board. 

The  meaning  of  sect.  5  of  the  Crown  Lands 
Act  of  1889  is  that  when  any  question  arises 


as  to  any  land,  wherever  it  may  be  situated, 
the  Minister  for  Lands,  if  he  thinks  proper, 
may  put  aside  the  Land  Board  of  the  dis- 
trict which  would  in  ordinary  course  be 
called  upon  to  deal  with  the  question,  and 
I  refer  the  matter  to  any  Land  Board  he  may 
I  elect.  When  a  Land  Board  is  elected  to  try 
a  question  that  has  arisen  outside  his  own 
district,  it  is  to  have  the  same  power  of 
dealing  with  that  question  as  if  the  land 
were  within  the  area  of  its  local  jurisdic- 
tion. 

i  Minister  for  Lands  v.  Wilson,  [1901]  A.  C. 

[315;  70  L.  J.  P.  C.  100;  84  L.  T.  242;  17 

T.  L.  R.  317-P.  C. 

21.  Land — Suspension  of  Pastoral  Lease — 
Proclamation  of  Land  as  Goldficlds — Effect 
of— Mining  Act,  1874  (37  Vict.  No.  13),  s.  13.] 
— The  Mining  Act,  1874,  s.  13,  confers  upon 
the  Governor  power  to  suspend  a  pastoral 
lease  so  far  as  may  be  necessary  for  certain 

i  defined  purposes  which  concern  the  safety 
and  welfare  of  the  public,  or,  rather,  that 
portion  of  the  public  which  flocks  to  pro- 
claimed goldfields.  The  power  of  suspension 
is  not  confined  to  land  uncultivated  or  un- 
improved, or  to  water  flowing  in  a  natural 
water-course.  During  the  period  of  suspen- 
sion, and  so  far  as  regards  the  portions  of 
the  land  leased  to  which  the  suspension  ex- 
tends, all  the  rights  of  the  lessee  derived 
from  the  lease  are  in  abeyance.  The  lessee 
has  no  longer  any  right  to  the  occupation 
of  the  land.  On  the  other  hand,  the  rights 
of  the  lessor  are  no  longer  bound  and 
fettered  by  the  lease. 

Cook  v.  Ricketson  and  Others,  [1901]  A.  C. 

[588;    70    L.    J.    P.    C.    113;  85  L.  T.  1;  17 

T.  L.  R.  258-P.  C. 

22.  Local  Government— Cattle  Yards— Not 
Owned  or  Licensed  by  Corporation — Fees 
and  Charges  —  Bye-law  —  Validity  —  Sydney 
Corporation  Act,  1879  (43  Vict.  No.  3)  s.  139.] 
— The  Municipal  Council  of  Sydney  have  no 
powers  under  sect.  139  of  the  Sydney  Cor- 
poration Act,  1879,  to  charge  market  fees  on 
sheep  or  cattle  brought  by  the  owner  to  his 
own  private  yard  in  Sydney  or  within  four- 
teen miles  thereof,  and  slaughtered  there. 

Upon  its  true  construction  sect.  139  only 
contemplates  the  case  of  cattle  brought  by 
their  owners  to  public  yards  to  be  there 
slaughtered,  and  only  authorises  the  making 
of  bye-laws  in  respect  of  such  yards. 

Decision  of  the  Supreme  Court  of  New 
South  Wales  (3  N.  S.  W.  S.  R.  420)  afiSrmed. 
The   Municipal      Council   of   Sydney   r.   The 

[Austral  Freezing  Works,  Ld.,  [1905]  A.  C. 

161;  74  L.  J.  P.  C.  33;  92  L.  T.  280;  21 
T.  L.  R.  295-P.  C. 

23.  Local  Government— Rates  —  Construc- 
tion of  Statutes— Sydney  Corporation  Act, 
1879— Moore  Street  Improvement  Act,  1890  (54 
Vict.,  No.  30).]— The  Sydney  Corporation  Act 
of  1879  authorised  the  municipal  council  to 
impose  a  city  rate  on  all  rateable  property 
within  the  city,  to  be  paid  by  the  occupier, 
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26.  Military    Forces— South    African    Con- 

.     ^.      ,   „     ,,   ,      ,,  ,,  .  .^  \  tingent-Rate  of  Pay-Agreement  bij  Colonial 

or  m  his  default  by  the  owuer  thereof  for     QQ^^ernment-Part     Payment     by     Imperial 


Australia — Continued. 


the  time  being. 

The  Moore  Street  Improvement  Act  of 
1890  was  passed  to  carry  out  certain  im- 
provements of  Moore  Street  on  "  an  equitable 
system,"  and  provided  that  the  cost  thereof 
should  be  divided  between  the  whole  body  of 


Government— Military  and  Naval  Forces 
Regulation  Act  (34  Vict.  No.  19)-Military 
Contingent  Act,  1899  (No.  12).]-The  plaintiff 
was  enrolled  in  New  South  ^\  ales  for  ser- 
vice with  the  New  South  Wales  contingent 
South  Africa,  at  10s.  a  day,  the  rate  of 


ratepayers  liable  to  the  city  rate  and  those  "^^^"fixed  by  a '  general  order.  He  served 
who  were  owners  of  property  within  the  ^^^.^j^  ^^^  contingent  in  South  Africa,  and  was 
improvement  area  :  p^-^j  ^g    g^j    a^  (lay  by  the  Imperial  Govern- 

Held— that  owners  of  property  within  the  jnent.  He  claimed  in  addition  the  full  rate 
improvement  area  meant  owners  for  the  time  qJ  jQg  ^  (j^y  from  the  New  South  Wales 
being,  the  intention  being  to  create  a  charge    Government. 

on  their  property,  and  not  a  mere  personal  Held— that  the  plaintiff  was  in  the  service 
charge  on  the  persons  who  happened  to  be  ^^  ^j^^  j^-^^^^  and  it  was  immaterial  by 
owners  thereof  at  the  date  of  assessment,  j  ^^^^^^^  y^^  ^^^^^  pa^^  the  10s.  a  day,  and  that 
Sydney   Municipal   Council   v.    Terry,    ri907]  j  therefore  he  was  not  entitled  to  more  than 


[A.  C.  308;  76  L.  J.  P.  C.  68;  97  L.  T.  146- 

P.  C. 


the  balance  after  giving  credit  for  the  4s.  6d. 
received  from  the  Imperial  Government. 
Decision    of    the    Supreme    Court    of    New 


24.  Lunacy— Petition— Substituted    Service    gouth  Wales  (2  N.  S.  W.  S.  R.  452)  reversed. 
unacy— Lunacy  Rule  \ 


—Service  on  Master  in  L 

n-Lunacy  Act,  1898  (No.  45),  ss.  102,  103, 
100  <2),  110.]— There  is  power  under  sect.  106, 
sub-sect.  2,  of  the  New  South  Wales  Lunacy 
Act,  1898,  to  make  an  order  allowing  substi 


Williams  v.  Howarth,  [1905]  A.  C.  551;  <4 
[L.  J.  P.  C.  115;  93  L.  T.  115;  21  T.  L.  E. 
^  670-P.  C. 

27.    Mines— Employment    of    Miners— Pay- 


tuted  service  upon  the  Master  in  Lunacy  of  ^^^^^^^  according  to  Actual  Weight  Gotter 
a  petition  under  sect.  102  for  a  declaration  ^  ^^^^^^^^f  /or  Payment  according  to  the 
that  a  person  is  of  unsound  mmd,  where  it  j  ^^^.^  ,  Excavation-New  South  Wales  Coal 
is  satisfactorily  proved  that  personal  service  ^^.^^^  Regulation  Act,  1896  (60  Vict.  No.  12), 
is  inexpedient.  Sect.  106,  sub-sect.  2  means  '  ^  ^g.  ^^^j^_^  l.]-The  respondent  was  con- 
that  where  personal  service  cannot  be  effec-  ^;.^^^^  ^^^,  ^.^.j.^^  ^^  comply  with  the  provi- 
ted,  or  is  inexpedient,  the  substituted  service  ^.^^^  ^^  ^^^^  3g^  sub-sect.  1,  of  the  Coal 
may  be  effected  either  in  such  manner  as  ^^.^^^  Ee^ulation  Act  of  1896,  in  that  he  did 
may  be  prescribed  by  rules  of  Court,  or,  m    *^^^  certain  persons  employed  in  his  mine 

any   special   case   where   particular    circum-    according    to    the    actual    weight    gotten    by 

^  them  of  the  mineral  contracted  to  be  gotten. 


stances    exist,    as    may    be    ordered 
Court. 

The  Court  has  jurisdiction  under  sect.  110 
of  the  Act,  upon  the  hearing  of  an  appli- 
cation under  sect.  102,  to  dispense  with  a 
personal  examination  of  the  alleged  lunatic, 
but  this  jurisdiction  should  be  exercised  with 
great  caution. 

Decision  of  the  Supreme  Court  of  New 
South  Wales  (3  N.  S.  W.  S.  E.,  388)  affirmed. 
In  re  McLaughlin,  [1905]  A.  C.  343;  74  L.  J. 

fP.  C.  70;  92  L.  T.  670;  21  T.  L.  E.  521— 

P.   C. 

25.  Lunacy— Lunatic— Poiccr  of  Committee 


The  men  worked  in  the  mine  under  an 
agreement  that  they  should  receive  payment 
by  measurement  for  work  done  by  them  as 
miners  at  rates  per  lineal  yard;  i.e.,  the  re- 
muneration of  the  men  depended  on  the 
yard  of  excavation,  which  went  straight 
through  the  material  encountered,  taking 
everything  that  came  on.  The  same  wages 
were  paid  through  stone  or  other  material. 

Held— that  the  amount  of  wages  paid  to 
the  men  did  not  depend  on  the  amount  of 
the  mineral  gotten  by  them;  that  the  Act 
of  1896  did  not  apply;  and  that  the  convic- 


-Removal  to  Asylum-Lunacy  Act.  1898  (Act     tion  was  wrong.  znonm     oi 

A'o   45),  ss.  IG,  92,  172.]— The  committee  of  the        Decision     of     Supreme     Court     ([1900J     -1 
person  of  an  Australian  lunatic  has  power,  1  N.  S.  W.  L.  E.  (C.  L.)  37)  affirmed 


ithout  an  order  of  the  Court,  acting  under 
proper  medical  advice  and  with  due  care 
and  without  any  excess  of  violence,  to  place 
the  lunatic  in  the  care  and  custody  of  a 
properly  qualified  medical  man  or  of  a 
properly  constituted  lunatic  asylum,  and 
therefore  he  and  persons  acting  under  his 
instructions  in  good  faith  are  protected,  al- 
though they  are  not  specifically  mentioned 
by  the  Lunacy  Act,  1898. 

Decision    of    the    Supreme    Court    of    New 
South  Wales  (4  S.  E.  600)  affirmed. 
McLaughlin  v.  Westgarth  and  Another,  (1906) 
[75  L.  .J.  P.  C.  117;  94  L.  T.  831;  22  T.  L.  E 
594-P 
B.D.— VOL.   I. 


Humble  v.  Humphreys,  [1902]  A.  C.  20<  ;  -1 
[L.  J.  P.  C.  18;  85  L.  T.  563;  18  T.  L.  E. 
^  117-P.  C. 

28.  Mines-Mining  Disputes— Value  of  Pro- 
perty Required  for  an  Appeal— Proof  of  the 
Amount  Claimed  or  Involved  in  Appeal 
Court— New  South  Wales  Mining  Act,  1874 
(37  Vict.'  Nn.  13),  s.  I15.]-Under  the  Mining 
Act,  1874,  of  New  South  Wales,  all  questions 
and  disputes  between  miners  in  relation  to 
mining  on  Crown  lands  are  brought  in  the 
first  instance  before  the  Warden's  Court, 
from  which  an  appeal  lies  to  the  District 
0      Court   sitting   as   a  Court  of   Appeal    in  ita 
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mining  jurisdiction.  By  sec.  115  of  that  Act 
if  tha  amount  claimed  or  involved  by  the 
decision  shall  not  be  less  than  .£500  there 
may  be  an  appeal  to  the  Supreme  Court  of  j 
New  South  Wales.  j 

Held— that  it  need   not  be   proved   at  the  I 
hearing  before  the  District  Court  judge,  and  i 
before  his  decision   is  given,   that   the   pro- 
perty  involved   in   the   decision   was   of   the 
value  required  for  an  appeal  to  the  Supreme 
Court ;     and     that    the    value     having    been  i 
proved   in   the   Supreme   Court   to  be  above 
.£500,    the   case   must    be    remitted    to    the 
Supreme  Court  to  be  heard  according  to  sect. 
115  of  the  Mining  Act,  1874. 

Scully  V.  Murn  ((1893)  14  N.  S.  W.  E.  289) 
overruled. 
Falknees  Gold  Mining  Co.,  Ld.  v.  McKinnery, 

[1901]  A.  C.  581;  70  L.  J.  P.  C.  116;  85  L.  T. 
361 ;  17  T.  L.  R.  713-P.  C. 

29.  Mines— Mining  on  Private  Lands   Act,  '' 
1894    (57   Vict.    No.    32),    ss.    8,    13— Miner'*  , 
Rights— Application  for  Lease— Injunction—  \ 
Appeals  in  Matters  of  Peculiarly  Local  Im-  '. 
port.]— A  person  who  has  duly  obtained  a  ! 
miner's  right  and  aii  authority  under  sect.  8  \ 
of  the  Mining  on  Private  Lands  Act,  No.  32,  | 
of  1894,  and  has  applied  under  the  same  Act 
for  a  lease  of  private  land,  whereof  grants 
from  the   Crown   contain   no   reservation   of 
minerals  other  than  gold,  for  the  purpose  of 
mining  for  gold  thereon,   is  entitled  before 
any  lease  has  been  granted  to  him  to  obtain 
an  injunction  to  restrain  the  owner  of  such 
private   land  from   mining  thereon  in  any 
manner  and  for  any  purpose.    The  Judicial 
Committee  are  very  cautious   in   examining 
decisions   of   Colonial   judges   upon   matters 
which  are  of  peculiarly  local    import    and 
familiarity  with  which  gives  peculiar  facili- 
ties for  drawing  right  conclusions. 
Croudace    v.    Zobel,     [1899]     A.    0.   258;   68 

[L.  J.  P.  C.  47;  79  L.  T.  602-P.  C. 

30.  Practice— Special  Case— Power  to  State 
—Crown  Lands  Act,  1889  No.  21  of  1889),  s. 

8,  suh-sect.  G— Rabbit  Act,  1890  (No.  29  of 
1890),  s.  5,  sub-ss.  1,  2,  and  3.]— In  proceedings 
under  the  New  South  Wales  Eabbit  Act, 
1890,  the  Land  Appeal  Coi^rt  has  power  to 
state  a  case,  by  way  of  appeal,  for  the  opinion 
of  the  Supreme  Court,  in  accordance  with 
the  provisions  of  the  Crown  Lands  Act,  1889. 
Judgment  of  the  Court  below  reversed. 

Hill  &  Co.  v.  Daloety  &  Co.,  [1898]  A.  C.  343; 
[67  L.  J.  P.  C.  67;  77  L.  T.  541-P.  C. 

31.  Public  Works— Acquisition  of  Land- 
Part  of  a  House— Land  taken  by  Notification 
in  Gazette— Public  Works  Act  (No.  26  of 
1900),  ss.  36,  41,  131.]— Sect.  131  of  the  Public 
Works  Act,  1900,  which  provides  that  no  per- 
son shall  be  required  to  sell  to  the  construct- 
ing authority  a  part  only  of  a  house  or 
building  if  he  is  willing  and  able  to  sell  the 
whole,  applies  to  the  acquisition  of  land  for 
public  works  by  notification  in  the  Gazette 


as  well   as  by   notice   to   the   parties   inter- 
ested in  the  land. 

Decision  of  the  Supreme  Court  of  New 
South  Wales  (sub  nom.  McLaughlin  v. 
Walker,  2  S.  E.  Eq.  237)  affirmed. 

Williams    and    Another    v.     The     Permanent 

[Trustee  Company  of  New  South  Wales,  Ld. 

AND  Another,  [1906]  A.  C.  249;. 75  L.  J.  P.  C. 

48;  94  L.  T.  354;  22  T.  L.  E.  363-P.  C. 

32.  Public  Works— Land  Acquired  by 
Government— Compensation— Title  to— Real 
Owner  Unknown  —  Possessory  Title  —  New 
South  Wales  Lands  Acquisition  Act,  1880  (44 
Vict.  c.  16),  s.  13.]— C.  took  possession  of 
vacant  land  in  New  South  Wales,  fenced  it 
substantially,  and  for  ten  years  remained 
in  undisputed  possession,  paying  rates  and 
taxes  in  respect  thereof.  The  real  owner 
was  at  all  material  times  unknown.  Upon 
the  Government  "  resuming "  the  land  for 
public  purposes : 

Held— that  C.  was  not  a  mere  trespasser, 
but  had  a  possessory  title  good  as  against 
everyone  but  the  real  owner,  and  about  to 
become  absolute  even  against  him;  and  that, 
therefore,  C.  had  a  prima  facie  case  for  com- 
pensation within  the  meaning  of  sect  13 
of  the  New  South  Wales  Lands  Acquisition 
Act,  1880. 

Doe    v.    Barnard     ((1849)    13    Q.    B.    945) 
doubted. 
Perry     v.     Clissold,    [1907]    A.     C.    73;    76 

[L.  J.  P.  C.  19;  95  L.  T.  890;  23  T.  L.  E. 
232-P.  C. 

33.  Public  Works— Land  taken  by  Govern- 
ment— Compensation — Notice  to  Owners  of 
Valuation  (or  Offer)— Subsequent  Notifica- 
tion of  Increased  Valuation — Informal  Noti- 
fication—Effect of—Public  Works  Act  (No. 
26  of  1900)  ss.  96,  99.]— Where  the  Govern- 
ment of  New  South  Whales  take  land  for 
public  purposes  they  are  required  by  sect. 
96  of  the  Public  Works  Act,  1900,  to  serve 
upon  the  owner  a  notice  in  statutory  form 
stating  the  value  placed  upon  the  land  by 
their  advisers.  If  the  owner  declines  to  ac- 
cept such  sum,  and  has  the  value  assessed 
by  a  Court  of  Law,  his  right  to  costs  depends 
upon  whether  he  is  awarded  more  or  less 
than  the  valuation  figure. 

Some  land  owned  by  the  plaintiff  was 
taken  for  public  purposes,  and  a  formal 
valuation  of  £9,460  served  upon  him;  he 
asked  in  an  interview  to  have  the  matter 
reconsidered,  and  a  letter  (not  in  the  statu- 
tory form)  was  written  to  him  raising  the 
figure  to  .£9,900.  This  he  refused  to  accept, 
but  the  Court  awarded  him  the  same 
amount. 

Held- that,  under  all  the  circumstances 
of  the  case,  the  plaintiff  could  not  rely  on 
the  irregularity  in  the  amended  valuation 
as  nullifying  it,  and  forming  a  ground  for 
giving  him  his  costs  of  the  assessment  be- 
fore the  Court. 

Decision  of  the  Supreme  Court  of  New 
South  Wales   (2  S.  E.  309)  reversed. 
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S'"l  "l'Tr  "C^ls -SJ'L^T^ot;  20  ;  -■?  -preseufug  the.fa.r  rental  value  of  the 

'  T    T     E    213 P    C   '  ^^^      leasehold    premises    and    improvements 

'      '    thereon  for  that  year,"  as  the  same  was  not 
„,„,,.,,.,        r       1     rr   1  n       „„,,    i  an    outgoing,    loss,    or    expense,    within    the 

34.  FuhUc  norks-Lands  Taken-Compen-  ^^^^^.^»  of  sub-sect.  1  of  sect.  28  of  the  New 
sitwn  Claim-Sum  awarded  by  J^iy  Less  g^^^j^  ^^^j^^  Land  and  Income  Assessment 
than  Sum  Awarded  by  Arbitrators— Costs—     .    ,     .„„. 

Public  Works  Act,  1900  (No.  26),  s.  116,  sub-s.    '^^^'  ^°^''- 

2  (•u).]_where  the  verdict  of  a  jury  in  a  |  Commissioners  op  Taxation  v.  Antill,  [1902] 
compensation  claim  under  sect.  116  of  the  [A.  C.  422;  71  L.  J.  P.  C.  81;  86  L.  T.  783; 
Public    Works    Act,    1900,    is    for    a    smaller  18  T.  L.  E.  644-P.  C. 

sum  than  that  awarded  by  the  arbitrators, 

though  it  exceeds  the  sum  previously  offered  37.  Revenue— Land  and  Income  Tax— Duty 
by  the  constructing  authority,  the  claimant  to  make  Return— Assessment  Conclusive- 
must  under  sect.  116,  sub-s.  2  (b),  of  the  Regulations  by  Governor— Change  in  Form  of 
Act,  bear  the  costs  of  the  action  and  of  the  I  Property— Land  and  Income  Tax  Assessment 
arbitration  and  award.  I  ^ct,  1895   (59  Vict.  No.  15),  ss.  30,  56,  57.J- 

Decision  of  the  Supreme  Court  of  New  [  Every  person  m  the  enjoyment  of  an  income 
South  Wales  (3  S.  E.,  465)  affirmed.  j  is  bound  to  make  a  return  for  income  tax 

^  „  o  /-.  r<        i  purposes   under   the   Land   and   Income   Tax 

The  Pacific  Co-operative  Steam  Coal  Com-  j  Assessment  Act,  1895.  If  he  makes  default 
[PANIES,  Ld.  v.  The  Eailway  Commissioners  I  ^^  ^q^^„  g^^  ^-^^  commissioners  may  assess 
OF  New  South  Wales_,  L1904J^A.^L^  tdb;  j6,  ^^^^^  ^^^  ^^^  assessment,  if  not  appealed 
X     T    -r.    /-■.    o/     on  .  1    .  n  against,  is  conclusive. 

Decision  of  the  High  Court  of  Australia  (3 
_  ^  ,        Commonwealth  L.  E.  221)   reversed. 

35.  Revenue  — Income  Tax  — Assessment—  ^pon  the  facts  of  the  particular  case,  leave 
Profits  from  the  Business  of  Mining-Sales  ^^  appeal  having  been  given  on  special  terms. 
made  in  London  or  Melbourne— New  South  ^j^g  assessment  in  question  was  reduced  to  a 
Wales  Income  Tax  .Assessment  Act,  1895  (59  nominal  amount  and  the  successful  appel- 
Vict.  c.  15),  s.  15,  sub-ss.  3,^4.]— Adjoint  stock    jg^^^g  ordered  to  pay  the  costs. 

Commissioners  of  Taxation  v.  Mooney,  [1907] 


L.  J.  P.  C.  86;  20  T.  L.  E.  718;  91  L.  T.  540 
-P.  C 


company    was   formed    and   incorporated    in 

accordance   with  the   law   of  the   Colony   of  ^  ta    p   ^a9    -fi  T     T    P   r   ri.Q7T    T   irq.  9-^ 

Victoria,  having  its  head  office  with  a  board  :  L^-  C  342;  <6  L.  J.  P.  C.  64;  97  L.  T^89;  23 

of   directors   at   Melbourne    in   that   colony.  1.  L..  K.  b/0— P.  O. 

It  carried  on  "  the  business  of  mining "  on  j  „„    „                  ^       ,        ,  ,              „        . 

leasehold    lands    held    from    the    Crown    at  ^^■^rf'\ll7^3!'i^fl''''',''^^^ 

Broken   Hill   in   the   Colony   of   New    South  VT''*  ^f,'  H^^  ^f  \''*-  ?''•  J?'  f "  ^^'  '""t'- 

Wales,    where    the    company    had    an    office  ^7  ^^- 27.28.  *ub-*.  1,  and  ..68Wn^^ 

,      '                     £  .1          ■           A         4.„;„  „  „  Act,  1895  (59  Vict.  No.  li-Dcductions—Gut- 

and  a  manager  of  the  mine.     A  certain  por-  .'            in                 i     .m              i     «■      t-x. 

J.  , ,      *'      ,                         1  1  •     J.I,   i.    J-  4-     '  Qomqs  and    Expenses.] — The  words      in  the 

tion  of  the  crude  ore  was  sold  m  that  state,  ^      /    , .          £  i  •      •              >>    ,.\    t.   ■       •      ^.-u 

,,,1              ,              ,            .        ill,,  <-!,„,  production  of  his  income    —that   is.  in  the 

but  the  greater  part  was  floated  by^^^^^^  ^^   ^^^   .^^^^^^^   ^^   ^j^^   t^x-payer 

panys  concentrat  ng  plant  at  Broken  Hill  ^  ^^^  deductions  mentioned  in  the 

The  company  made  no  contracts  for  sale  in  .                           ordinary  meaning. 

New   South    Wales.    The   sales   of    the   com-  ,      .      .i       •                  a-   ii       i 

,             ,      ,                        ,             I    ,,  apply   to   the   income   ot   the   taxpayer   as  a 

panys   products    were   made,    and   the   pur-  Y] 

chase-money   was  received  in  London  or  in  ^^    °  ®' 

Melbourne.    The  company  made  net  profits  Held— that    to    arrive    at    the    amount    of 

to  a  large  amount  from  its  business  opera-  their  income  chargeable  with  income  tax  the 

tioiis.                                                                              !  Australian   Mutual    Provident    Society   were 

TT          i.1     .    .1           .          ci.                       J        1  entitled  to  deduct  from  their  taxable  income 

HELD-that  the  net  profits  were  produced  ,      ^^^  ^^         ^^^   expenses  incurred 

m  the  colony  and  were  assessable  under  the  ^,,„  ,,,.^,u,Jin^  nf  fl,pi.  inno.np    .nH  ,„.f  o 

New  South   Wales  Income  Tax  Assessment 

Act.  1895,  s.  15.  sub-ss.  3.  4. 


the  production  of  their  income,  and  not  only 
so  much  of  those  outgoings  and  expenses  as 

r„  ^„  Tv«w,.7  /nftQ7^    18  ivj    «;    w    T    n    178\    niiglit  be  properly  attributable  to  that  por- 
In  re  Tindal  ((1897).  18  N.  S.  W.  L.  E.  3/8)  ,  ^.-^^^  ^^  ^^^^^^  income,  which  is  taxable  under 
overruled.  ,  ^.^^  ^^.^ 

Commissioners   of   Taxation    v.    Kirk.    [1900]    Commissioners    of    Taxation    v.  Teece,  [1899] 
[A.  C.  588;  69  L.  J.  P.  C.  87-P.  C.  !      ^a.  C.  254;  68  L.  J.  P.  C.  8;  79  L.  T.  601 

-P.  C. 
36.  Revenue— Income  Tax—Dedvrtions  of  \ 
Fair  Rent  in  respect  of  Crown  Lease-New  39.  Revenue— Land  Ta.v—"  Lands  occupied 
South  Wales  Land  and  Income  Assessment  or  used  exclusively  for  or  in  connection 
Act,  1895  (59  Vict.,  iVo.  15),  s,  28,  sub-s.  1.]—  wit/i  .  .  .  public  Charitable  Purposes, 
The  respondent  held  "Mara"  station  from  Churches  "—Glebe  Lands  let  on  Lease— Ex- 
the  Crown  under  a  lease  for  a  term  ot  emption  -New  South  Wales  Land  and  In- 
twenty-eight  years  from  August  5th.  1889,  at  come  Tax  .Isscssmcut  Art,  1895  (59  Vict.  No. 
a  rent  of  c£415  per  annum,  and  carried  on  I  15).  s.  11.  sul)-s.  5.]— Hy  the  Now  South  Wales 
business  as  a  grazier  thereon.  I  Land   and   Income   Tax   Assessment    Act   of 
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1895,  s.  11,  and  sub-s.  5,  "  lands  occupied  or 
used  exclusively  or  in  connection  with 
.  .  .  public  charitable  purposes,  churches," 
are  exempted  from  assessment  for  taxation. 

Certain  glebe  lands,  by  Crown  grant  were 
vested  in  the  respondents  for  parochial 
church  purposes  in  connection  with  the 
Church  of  England.  Pursuant  to  the  power 
of  the  Crown  grant,  the  glebe  lands  were 
subdivided  into  blocks  for  sale  or  to  let  on 
building  leases.  Some  of  the  blocks  were 
demised  by  the  respondents  on  building 
leases,  and  the  lessees  had  erected  private 
dwellings  thereon.  Others  of  the  blocks  had 
been  demised  on  building  leases,  but  had  not 
been  built  on,  and  the  balance  of  the  lands 
were  waste  lands  and  were  not  "physically 
occupied  or  used  for  any  purpose." 

Held— that  though  the  words  of  the  Crown 
grant  were  not  free  from  ambiguity,  they 
were  to  be  construed  strictly;  that  only  such 
lands  as  were  directly  or  physically  occupied 
or  used  for  or  in  connection  with  a  public 
charitable  purpose  were  exempt  from  assess- 
ment under  the  sub-section;  that  the  demise 
of  the  lands  and  the  receipt  and  application 
of  the  rents  thereof  by  the  respondents  were 
not  an  occupation  or  exclusive  user  of  the 
lands,  or  any  of  them,  for  a  public  charitable 
purpose  within  the  meaning  of  the  sub-sec- 
tion; and  that  the  possession  of  the  waste 
lands  was  not  an  occupation  or  exclusive 
user  of  the  waste  lands  for  or  in  connnection 
with  public  charitable  purposes  within  the 
meaning  of  the  sub-section. 
Commissioners  of  Taxation  v.  Trustees  of  St. 

[Mark's  Glebe,   [1902]   A.   C.  416;  71  L.   J. 

P.    C.    99;  51  W.    E.  33;  86  L.  T.  629;  18 
T.  L.  K.  620— P.  C. 

40.  Revenue— Probate  Duty— Partnership- 
Share  of  Deceased  Partner — Local  Situation 
of  Business — Stamp  Duties  Act  {No.  27  of 
1898),  s.  49.] — Two  persons,  who  were  resi- 
dent in  England,  carried  on  in  partnership 
the  business  of  graziers  and  sheep  farmers 
in  New  South  Wales  by  their  agent,  the 
assets  of  the  partnership  business  consisting 
of  lands,  live  stock,  &c.  Upon  the  death  of 
one  of  the  partners : 

Held— that  the  share  of  the  deceased  part- 
ner in  the  business  was  situated  in  New 
South  Wales,  the  place  where  the  business 
was  carried  on,  and  that  therefore  probate 
duty  was  payable  in  New  South  Wales  upon 
,i<  it  share. 

Decision  of  the  Supreme  Court  of  New 
South  Wales  (6  N.  S.  W.  S.  E.  332)  reversed. 

Commissioners  of    Stamp    Duties    v-    Salting, 

[1907]  A.  C.  449;  76  L.  J.  P.  C.  87;  97  L.  T. 

225;  23  T.  L.  E.  723— P.  C. 

41.  Revenue-Probate  Duty— Property  sub- 
ject to  a  Special  Power  of  Appointment— 
Whether  liable  to  Probate  Duty  on  Ap- 
pointor's Death— Stamp  Duties  Act,  1898,  s. 
49,  sub-s.  2  A.  (a).]— A  special  power  to  ap- 
point  property   amongst   a   limited   class  of 


persons  is  so  different  from  a  general  power 
of  disposition,  that  mere  general  language  iu 
a  probate  duty  statute,  applicable  to  the  pro- 
perty of  deceased  persons  and  to  property 
over  which  they  have  a  general  power  of 
appointment,  cannot  reasonably  be  sup- 
posed to  be  intended  to  extend  to  property 
subject  to  such  a  special  power.  Such  an 
intention  must  be  clearly  expressed. 

Section  49  (2)  (A.)  (a)  of  the  New  South 
Wales  Stamp  Duties  Act,  1898,  extends  to 
all  property  "  which  any  person  .  .  .  has 
disposed  of  .  .  .  under  any  authority  en- 
abling that  person  to  dispose  of  the  same  by 
will  or  deed." 

Held— that,  on  a  consideration  of  the  whole 
statute,  the  section  did  not  extend  to  pro- 
perty appointed  under  a  special  (as  distinct 
from  a  general)  power  of  appointment. 
Commissioner   of    Stamp   Duties   v.    Stephens, 

[1904]  A.  C.  137;  73  L.  J.  P.  C.  9;  89  L.  T. 
511;  20  T.  L.  E.  63-P.  C. 

42.  Settlement  —  Interpretation  —  Yearly 
Rent-charge — Maintenance  and  Education- 
Interest  in  Land— Trustees  barred  by  Limita- 
tion— Beneficiaries  not  so  barred — New  South 
Wales  Real  Property  Act  (2G  Vict.  No.  9), 
ss.  117,  122.]— By  a  settlement  of  December, 
1883,  certain  land  was  conveyed  to  trustees 
upon  trust  during  the  life  of  Mrs.  S.,  to 
raise  an  annuity  or  yearly  rent-charge  for 
her  separate  use.  After  her  death,  which 
happened  on  January  6th,  1890,  the  trustees 
during  the  lives  of  her  children  and  the  life 
of  the  longest  survivor  were  to  receive  and 
take  by  and  out  of  the  rents,  issues,  and 
profits  of  the  said  hereditaments  an  annuity 
or  yearly  rent-charge,  "  the  said  annuity  or 
yearly  rent-charge  to  be  applied  by  the  said 
trustees  or  trustee  for  the  maintenance  and 
education  of  such  children  or  child  as  afore- 
said." 

Held— that  the  children  took  a  joint  in- 
terest in  the  annuity,  but  the  shares  of 
minors  were  to  be  applied  for  their  main- 
tenance and  education,  and  that  the  interest 
of  the  children  was  an  interest  in  land 
within  the  meaning  of  the  New  South  Wales 
Eeal  Property  Act,  s.  117. 

F.  McD.,  through  some  error  or  oversight 
on  the  part  of  the  officials,  obtained  a  certi- 
ficate of  title  free  from  the  incumbrance 
created  by  tlie  settlement,  but  he  went  on 
paying  the  annuity  to  the  trustees  until  his 
bankruptcy  in  1897. 

Held— that  the  circumstance  that  the 
trustees  were  barred  by  limitation  was  no 
ground  for  holding  that  the  beneficiaries 
were  barred  too,  and  that  the  beneficiaries 
were  entitled  to  compensation  under  the  pro- 
visions of  the  said  Act  out  of  the  assurance 
fund  established  by  the  Act. 
Williams  v.  Papworth,  [1900]  A.  C.  563;  69 
[L.  J.  P.  C.  129;  83  L.  T.  184-P.  C. 

43.  Sydney  Harbour  Trust  Act,  1900,  s.  68— 
Construction— Right  to  Levy  Wharfage  Rates 
on  Private  Wharves.]— The  commissioners  of 
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Sydney  harbour  have  the  right  under  sect. 
68  of  their  Act  of  1900  to  levy  wharfage  rates 
on  all  wharves  vested  in  them,  whether 
private  or  public  or  private  sufferance 
wharves,  notwithstanding  the  fact  that  the 
Incorporated  ^^■harfage  and  Tonnage  Act  of 
1880  refers  only  to  public  and  private  sufier- 
ance  wharves. 

Lessees  of  crown  wharves  whose  leases  ex- 
pired before  the  passing  of  the  Act  of  1900, 
but  who  had  applied  for  renewals  and  re- 
mained in  possession  pending  the  result  of 
their  application,  were  not  persons  having 
an  "  interest "  in  the  wharves  at  the  time 
of  the  passing  of  the  Act  within  the  meaning 
of  sect.  27  thereof. 

Decision  of  Supreme  Court  of  New  South 
Wales  (2  S.  K.  Eq.  152)  affirmed. 
LuKEY    V.    Sydney    Harbour    Trust    Commis-  j 

fsiONERS,  [1904]  A.  C.  382;  73  L.  J.  P.  C.  66; 
90  L.  T.  743 ;  20  T.  L.  E.  532— P.  C.  ! 

(c)  Queensland. 

44.  Succession  Duty— Succession  and  Pro- 
hate  Duties  Act,  1892— Succession  and  Probate 
Duties  Act  (1892)  Amendment  Act,  1895— 
How  far  Retrospective.]— The  Queensland 
Succession  and  Probate  Duties  Act,  1895,  is 
not  retrospective,  and  therefore  the  personal 
property  in  Queensland  of  persons  dying 
domiciled  elsewhere  before  the  Act  came  into 
operation  is  not  subject  to  succession  duty 
under  the  Succession  and  Probate  Duties 
Act,  1892,  s.  4,  which  is  identical  with  sect.  2 
of  the  English  Succession  Duty  Act  of  1853. 
Harding  v.  Queensland  Stamps  Commissioners, 

[1898]  A.  C.  769;  67  L.  J.  P.  C.  144;  79  L.  T. 
42;  14  T.  L.  E.  488— P.  C. 

(d)  South  Australia. 

45.  Revenue  —  Successioti  Duties  —  "  With 
Intent  to  Evade  Payment  of  Duty  "—Cove- 
nant to  Pay  a  Large  Sum  of  Money  to 
Children  —  South  Australian  Successio7i 
Duticf  Act  {No.  567  of  1893),  ss.  16,  27.]— The 
South  Australian  Succession  Duties  Act, 
1893,  superseded  the  previous  Act  of  1876, 
and  imposed  much  heavier  rates  of  duty. 

The  testator,  W.  K.  S.,  died  in  December, 
1897,  domiciled  in  South  Australia.  On 
January  10th,  1896,  the  testator  had  executed 
a  deed  poll  whereby  he  covenanted  with  his 
children  to  pay  to  them  the  sum  of  .£200,000, 
such  sum  to  be  divided  between  them  in 
equal  shares  with  payment  of  interest  in 
the  meantime  at  .£1  10s.  per  cent,  per 
annum.  The  interest  was  paid  regularly, 
but  not  any  of  the  principal. 

Held— that  having  regard  to  the  language 
of  the  Act  of  1893,  to  its  connection  with  the 
Act  of  1876,  and  to  the  consetiuences  of  tlie 
two  admissible  constructions,  there  was  a 
strong  pieponderance  of  probability  tliat 
the  law  of  1893  had,  as  the  previous  law  had, 
left  people  at  liberty  to  dispose  of  tlieir 
property  during  life  so  that  it  should  not 
form  part  of  their  estates  at  death  for  the 
purpose   of   taxation    or    any    other   purpose. 


and    that    the    ^6200,000    was    not    subject    to 
duty. 

Held  further— that  in  sect.  27  of  the  Act 
of  1893,  the  phrase  "  with  intent  to  evade 
the  payment  of  duty  hereunder,"  covers 
some  arrangement,  trust,  or  other  device, 
whether  concealed,  or  apparent  on  the  face 
of  the  non-testamentary  disposition  by 
which  what  is  really  a  part  of  the  estate  of 
the  deceased  is  made  to  appear  to  belong  to 
somebodv  else  in  order  to  escape  payment  of 
duty. 
SIMMS  r.  Eegistrar  of  Probates,  [1900]  A.  C. 

[323;    69    L.    J.    P.    C.    51;  82  L.  T.  433;  16 
T.  L.  E.  331— P    C. 

(e)  Victoria. 

46.  Book  Debts— Assignment  of  Book  Debts 
with  Recitals  and  Covenants— Effect  of  No7i- 
registration— Assignment  Invalidated  but 
not  the  Recitals  and  Covenants— Book  Debts 
Act,  1896  (59  Vict.  No.  1424),  s.  3.]— A  deed 
dated  April  19th,  1898,  was  executed  by  a 
firm  of  contractors  in  favour  of  their 
bankers,  but  not  registered,  and  a  deed 
dated  June  6th,  1899,  was  executed  by  the 
same  firm  in  favour  of  the  same  bankers 
and  registered  as  required  by  the  law  of 
the  Colony  of  Victoria. 

Held— that  assuming  the  moneys  payable 
by  the  Government  under  the  earlier  deed 
and  assigned  to  the  bank  to  be  a  book  debt 
within  the  meaning  of  the  Victorian  Book 
Debts  Act,  1896,  s.  3,  the  omission  to  register 
it  only  invalidated  the  assignment  of  that 
debt,  and  did  not  invalidate  or  in  any  way 
affect  the  recitals  and  covenant  for  payment 
contained  in  the  deed,  as  the  section  merely 
says,  "  no  assignment  or  transfer  "  of  book 
debts  shall  be  valid  unless  registered,  and 
not  the  whole  instrument  which  contains  it; 
that  the  main  consideration  which  induced 
the  contractors  to  execute  the  second  deed 
was  to  get  rid  of  the  burden  imposed  by  the 
recitals  and  covenants  in  the  first  deed;  and 
that  the  bank  was  willing  to  meet  their 
views  to  that  extent  provided  the  bank  pre- 
served its  hold  on  the  fund  assigned;  and 
that  the  recitals  and  covenants  in  the  first 
deed  were  got  rid  of  by  the  second  deed. 
National   Bank   of   Australia   r.    Ealkixgham 

[and  Sons,  [1902]  A.  C.  585;  71  L.  J.  P.  C. 
105;  87  L.  T.  90;  18  T.  L.  E.  737— P.  C. 

47.  Civil  Service— Officer  in  Public  Service 
—"Entitled  to  Quarters  "— Deduction  from 
Salary  in  respect  of  Rent  of  Quarters— Post- 
master—Governor  of  Gaol—]'irtoria  Public 
Service  Acts,  1862  (No.  160),  s.  52,  and  1883 
(No.  773),  s.  89.]— Sect.  52  of  the  Victoria 
Public  Service  Act,  1862.  provided  that 
"  Where  any  officer  is  allowed  to  use  for  the 
purpose  of  residence  any  building  belonging 
to  the  Government,  the  Governor  in  Council 
may  direct  that  a  fair  and  reasonable  sum  as 
rent  thereof  be  deducted  from  such  otlirer's 
salary."  The  scope  pf  this  section  must, 
however,  be  regarded  as  having  been  to- 
st ricled  by  sect.  89  of  the  Act  of  1883,  which 
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repealed  the  earlier  section,  and  substituted 
the  words,  "  If  any  ofEcer  not  entitled  to 
quarters  is  alloived,  &c." ;  it  had,  in  fact,  not  \ 
been  the  practice  to  charge  rent  against 
officers  entitled  to  quarters,  although  sect.  | 
52  was  in  its  terms  wide  enough  to  include 
them.  I 

Held— that  a  person  who  undertakes  to  I 
perform  duties,  which  necessarily  involve  his  } 
residence  in  rooms  provided  for  that  pur-  j 
pose  in  the  building,  where  such  duties  are 
performed,  is  "entitled  to  quarters/'  \ 
although  there  is  no  express  provision  to  ] 
that  effect  in  the  terms  of  his  engagement. 
A  postmaster  and  a  governor  of  a  gaol  were, 
therefore,  held  entitled  to  quarters,  and  to 
receive  their  salary  without  any  deduction 
for  rent. 

Judgment  of  the  Supreme  Court  of  Vic- 
toria reversed.  , 

Ekx  v.  Fisher  and  Eex  v.  Bull,  [1903]  A.  C.  \ 

[158;    72   L.    J.    P.    C.   45;   88   L.    T.    74;   19 

T.  L.  E.  242— P.  C.  I 

48.  Civil  Service— Public  Service  Act,  1890, 
ss.  3,  107— Superannuation  Allowance— Crown 
Prosecutor  —  "Prosecuting  Barrister."]— \ 
Where  an  Act  of  Parliament,  ex  majore  ' 
cauteld  or  otherwise,  excludes  in  plain  lan- 
guage from  the  operation  of  the  Act  a  class 
of  persons  to  whom  its  provisions  do  not  ap- 
pear to  be  applicable,  siich  exclusion  cannot 
be  held  to  apply  to  another  class  of  persons 
not  expressly  named. 

The  appellant,  a  barrister,  had  for  many 
years  acted  as  "  Crown  prosecutor "  in  the 
colony  of  Victoria,  and,  on  his  retirement, 
claimed  a  superannuation  allowance  under 
sect.  107  of  the  Public  Service  Act,  1890,  as 
the  holder  of  an  "  office  in  the  Public  Ser- 
vice "  within  the  meaning  of  the  Act.  By 
sect.  3  of  the  Act  it  did  not  apply  to  "  any 
prosecuting  barrister." 

It  was  found  that  "  Crown  prosecutors " 
and  "  prosecuting  barristers  "  Avere  distinct 
classes  of  persons  in  the  colony,  the  former 
acting  as  public  prosecutors,  the  latter  being 
the  counsel  holding  briefs  from  time  to  time 
for  the  Crown  in  prosecutions  at  assizes  or 
sessions. 

Held— (reversing  the  judgment  of  the 
Court  below)  that  sect.  3  did  not  apply  to 
"  Crown  prosecutors,"  and  that  the  appellant 
was  entitled  to  the  allowance  which  he 
claimed. 

Smith   v.   The   Queen,    [1898]   A.    C.    782;    67 

[L.  J.  P.  C.  129;  79  L.  T.  199;  14  T.  L.  E. 

559— P.  C. 

49.  Electric  Lighting— Charge  for  Supply 
of  Electricity  —  Preference  —  Alternative 
Rates— Electric  Light  and  Power  Act,  1896 
(59  Vict.  No.  1,413),  ss.  38,  39,  52-Elcctric 
Light  and  Power  Act,  1901  (1  Edw.  7,  No. 
1,775),  s.  3.] — Undertakers  are  not  prevented 
by  sects.  38  and  39  of  the  Electric  Light  and 
Power  Act,  1896  (Victoria),  from  having  two 
alternative  scales  of  charges  for  the  supply 


of  electricity,  customers  being  at  liberty  to 
choose  under  which  scale  they  will  be 
charged,  and  as  between  the  several  cus- 
tomers under  each  scale  no  preference  being 
given  to  one  customer  over  another. 

Attorney-General  for  Victoria  v.  Mayor, 
<£c.,  of  Melbourne  (27  Victoria  L.  E.  568)  not 
followed. 

Decision  of  the  High  Coiirt  of  Australia 
(3    Commonwealth    L.    R.    467)    affirmed. 
The   Attorney-General  for   Victoria   v.  The 

[Mayor,    &c.,   of   the   City   of   Melbourne, 

[1907]  A.  C.  469;  76  L.  J.  P.  C.  91;  97  L.  T. 
500;  23  T.  L.  R.  752— P.  C. 

50.  Licences  for  Tram  Cars,  Conductors 
and  Drivers— Liability  of  a  Tramway  Com- 
pany for — Melbourne  Tramway  and  Omnibus 
Co.'s  4ct,  1883,  ss.  22,  54.]— Upon  the  true  con- 
struction of  sect.  54  of  the  Melbourne  Tram- 
way and  Omnibus  Company's  Act,  1883,  and 
of  the  agreement  thereto  scheduled,  the  lia- 
bility to  pay  for  the  licences  required  for 
tramcars,  drivers  and  conductors  is  imposed 
upon  the  company  and  not  upon  the  Tram- 
ways Trust  created  to  carry  into  effect  the 
agreement. 

Melbourne    Tramway    and    Omnibus    Co.    v. 

[Kidney  :   Same  v.  Melbourne  Coepoeation, 

[1905]  A.  C.  358;  74  L.  J.  P.  C.  66;  92  L.  T. 

584;  21  T.  L.  E.  425-P.  C. 

51.  Lunacy  —  Discharge  —  Jury  —  Victoria 
Lunacy  Act,  1890.]— If  a  person  is  detained 
as  a  lunatic  he  can  only  be  discharged,  first, 
bj'  habeas  corpus,  and,  secondly,  under  sects. 
22  to  27  and  98  to  105  of  the  Lunacy  Act  re- 
lating to  discharge.  Under  none  of  those 
sections  is  there  any  right  to  a  jury. 

Under  a  habeas  corpus  the  applicant  is  not 
entitled  to  have  his  sanity  ascertained  by  a 
jury.  The  Court  may  come  to  a  conclusion 
that  the  applicant  is  lawfully  detained  upon 
the  evidence  before  it.  The  Court  is  not 
bound  to  direct  an  issue  to  be  tried  by  a 
jury.  The  Court  can  always  direct  such  an 
issue  if  the  Court  is  of  opinion  that  justice 
requires  it. 

Ex  parte  Gregory,  [1901]  A.  C.  128;  70  L.  J. 
[P.  C.  19;  83  L.  T.  441-P.  C. 

52.  Rates-Power  of  County  Court  to 
State  Case  for  Supreme  Court— Rateable 
Value— Tramway— Deductions  of  Interest  and 
Sinking  Fund  —  Separate  Assessment  of 
Engine-houses— J ustices  Act,  1890  (54  Vict. 
No.  1105),  s.  1S9— Local  Governmeiit  Act,  1890 
(54  Vict.  No.  1112),  ss.  246,  276—Local  Govern- 
ment Act,  1891  (55  Vict.  No.  12-13),  ss.  60,  61.] 
—By  the  Justices  Act  of  1890,  No.  1105,  s. 
139,  a  Court  of  general  sessions  may  be 
required  to  state  a  case  in  all  appeals,  with- 
out any  apparent  exception  of  rate  appeals, 
and  by  the  Local  Government  Act  of  1890, 
No.  1112,  s.  277,  an  appeal  is  given  to  the 
Court  of  general  sessions  for  any  cause;  the 
Court  is  to  hear  the  appeal  in  a  summary 
way,  and  its  decision  is  to  be  final  and  con- 
clusive on  all  parties. 

By  the  Local  Government  Act  of  1890.  No. 
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1112,  s.  276,  an  appeal  is  given  on  the  ground 
of  unfairness  or  incorrectness  occurring  in  ; 
valuations  and  assessments  to  the  Court  of  | 
petty    sessions;  and    the    judgment    of    that  I 
Court  is  to  be  final  and  conclusive. 

By  the  Local  Government  Act  of  1891,  No.  ! 
1243,  s.  60,  all  rate  appeals,  which  then  lay 
to  general  sessions,   are  to  be  made  to  the 
county  court;  the  Court  is  to  hear  them  in  a 
summary  way,  and  its  decision  is  to  be  final 
and   conclusive   to   all   parties,   and   sect.   61 
enacts   that   all   provisions   of   the   Acts   re-  j 
lating    to   such   appeals   to    general    sessions 
shall  (subject  to  the  provisions  of  No.  1243)  j 
apply  to  the  appeals  to  the  county  courts.  | 
For  that  purpose  county  courts  are  to  have 
all  the  powers  and  jurisdiction  possessed  by 
the  Court  of  general  sessions.  j 

Held— that  the  expressions  of  finality  in 
No.  1243  must  be  taken  as  limited  and  quali- 
fied by  the  provisions  of  No.  1105,  and  that 
the  Supreme  Court  had  jurisdiction  to  grant 
a  mandamus  directing  the  county  court  to 
state  a  case  for  the  Supreme  Court's  decision 
on  an  assessment. 

The  appellant  company  was  incorporated 
in   1864,    and    obtained    powers   to   construct  , 
tramways  in  various  municipalities.     It  car-  ! 
ried  on  its  business  in  Melbourne,  the  city  ; 
of   Fitzroy,    and   other   cities   and    towns   In  j 
the  neighbourhood  thereof.     The  respondents 
assessed  the  value  of  the  rateable  property  j 
of     the     appellants.        The     question     arose 
whether   the  judge  was   right   in   deducting 
from   the   gross   profits   of   the   company   its 
payment  for  interest  on  loans  and  for  sink- 
ing fund,  items  amounting  to  ^6110,000,  and, 
whether    the   valuation    of    certain    engine- 
houses    had    been    rightly    adjusted.        The 
ownership  of  the  land  was  in  the  Crown. 

Held— that  the  company  was  laid  under 
the  obligation  of  paying  municipal  rates,  the 
land  not  falling  within  the  exception  in  sect. 
246  of  the  Act  No.  1112;  that  the  rate  was 
leviable  on  nothing  but  the  use  of  the  tram-  i 
way,  and  the  use  of  the  tramway  was  the  ! 
occupation  of  the  tramway;  and  that  the 
test  of  the  hypothetical  tenant  to  property 
which  is  not  subject  to  the  competition  of 
the  market  was  the  test  to  apply,  and  that 
the  deductions  were  wrongly  made. 

Pimlico,  <fc.,  TramwQi)  Co.  v.  Greenwich 
Vnion  ((1873)  L.  E.  9  Q.  B.  9;  43  L.  J.  M.  C. 
29;  22  W.  R.  87;  29  L.  T.  (n.s.)  605)  approved. 

Within  the  city  of  Fitzroy  the  company 
possessed  three  engine-houses,  and  a  contro- 
versy  arose  how  they   should   be   rated. 

Held— that  the  right  method  was  to  de- 
duct from  the  rating  value  of  the  whole  con- 
cern the  separate  rating  value  of  the  engine- 
houses,  and  to  distribute  the  remainder  of 
the  rating  value  of  the  concern  among  the 
rating  areas  on  the  mileage  principle;  and 
allot  to  a  separate  area  <he  rate  leviable 
on  the  engine-houses  within  it. 

As  security  for  the  costs  of  the  appeal  bonds 
were  executed  by  the  appellant  company  in  i 
favour  of  the  respondent  city,  and  deposited 
by  them  with  the  prothonotary,  1 


Held— valid. 

Melbourne  Tramway  and  Omnibus  Co.  v.  Fitz- 
[roy  Corporation,  [1901]  A.  C.  153;  70  L.J. 
P.  C.  1;  83  L.  T.  442;  17  T.  L.  R.  30-P.  C. 

53.  Rates— Gas  Mains—Sewered  or  Un- 
sewered  Property— Melbourne  and  Metro- 
politan Board  of  Works  Acts,  1890  {No.  1, 
197),  ss.  122,  123;  and  1897  {No.  1,  491),  ss.  5, 
8,  10.]— A  gas  company  owned  gas  mains, 
which  were  connected  with  gas  works,  some  of 
which  were  sewered,  and  the  gas  mains 
spread  over  various  municipalities  within 
the  metropolis  as  defined  by  the  Melbourne 
and  Metropolitan  Board  of  Works  Act.  1890. 

Held— that  as  the  gas  mains  did  not  abut 
on  a  street  or  part  of  a  street  in  which  the 
sewers  were  laid,  they  were,  therefore,  not 
"  sewered  property  "  within  the  definition  in 
sect.  5,  sub-sect.  1,  of  the  Melbourne  and 
Metropolitan  Board  of  Works  Act,  1897,  and 
were  not  rateable  as  such  under  sect.  8  of 
the  Act;  but  that  they  were  rateable  as 
"  unsewered  property,"  notwithstanding  that 
they  were  not  capable  of  being  sewered. 

Decision  of  the  Supreme  Court  of  Victoria 
(29  V.  L.  R.  340)  varied. 

The  Melbourne  and    Metropolitan    Board  of 

[Works    v.    Metropolitan    Gas   Co.,    [1905] 

A.  C.  595;  74  L.  J.  P.  C.  120;  93  L.  T.  114; 

21  T.  L.  R.  648— P.  C. 

54.  Revenue— Duty  on  "Molasses  Refined 
in  Bond  " — Customs  Act,  1890  (54  Vict.  No. 
1081),  s.  12.]— Molasses  were  imported  by  the 
appellants  into  Victoria  and  cleared  there 
for  home  consumption  after  undergoing  a 
treatment  of  straining  and  filtering  at  their 
works  in  a  bonded  warehDuse  approved  under 
sect.  12  of  the  Customs  Act,  1890. 

Held— that  the  molasses  strained  and  fil- 
tered at  the  appellants'  works  could  not  pro- 
perly be  described  as  "  refined  molasses," 
and  were  not,  in  fact,  "  molasses  refined  in 
bond  "  within  the  meaning  of  that  expression 
as  used  in  the  Customs  Act,  1890. 
Colonial  Sugar  Refining  Co.  v.  Att.-Gen.  fob 

[Victoria,  [1901]  A.  C.  544;  70  L.  J.  P.  C. 
75;  8t  L.  T.  787;  17  T.  L.  R.  582-P.  C. 

55.  Revenue  —  Income  Tax  —  Company 
"Trading"  tcithin  the  Colony— Investments 
—Mortgages— Victorian  Income  Tax  Act, 
1895  {No.  1374),  ss.  2,  5,  10.]— Sect.  10  of  the 
Income  Tax  Act,  1895  (Victoria),  applies  only 
to  companies  carrying  on  trade  in  Victoria, 
though  not  having  their  principal  office  or 
place  of  business  there. 

An  insurance  company  had  invested  some 
of  their  money  on  mortgage  and  on  lands 
acquired  through  foreijosuro  of  mortgages 
in  Victoria,  but  otherwise  they  did  not 
I'ffect  insurances  or  carry  on  business 
(here,  nor  have  any  part  of  their 
"receipts  or  assets  and  Jiabilifies"  within 
Victoria. 

Held— that  the  company  did  not  "trade" 
there  so  as  to  come  within  sect.  10  of  the 
Victorian  Income  Tax  Act,  1895. 
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England   v.    Wehh     ([1898]     A.    C.    758;    67 

L.  J.  P.  C.   120;   79  L.  T.   131-P.   C.  infra) 

applied. 

Scottish    Provident    Institution    v.   Commis- 

[sioNEE    of    Taxes,    [1901]    A.    C.    340;    70 

L.  J.  P.   C.  50;  84  L.  T.  241;  17  T.   L.  R. 

320-P.  C. 

56.  Revenue— Income  Tax— Income  Tax 
Act,  1895,  ss.  5  and  7— Exemptions- 
Society  not  Engaged  in  any  Trade  for 
the  Purposes  of  Gain  —  Mutual  In- 
surance Company.']— L  mutual  insurance 
companj'  which  grants  assurances  to  persons 
who  are  not  members  of  the  company,  and 
deals  to  some  extent  in  reversions,  is  not 
exempt  from  income  tax  under  sect.  7  (e)  of 
the  Victoria  Income  Tax  Act,  1895,  on  its 
income  from  moneys  lent  on  mortgage  in  the 
Colony  of  Victoria,  as  being  a  society  or 
association  not  "  engaged  in  any  trade  for 
the  purposes  of  gain  to  be  divided  among 
the  members  thereof,"  although  such  trans- 
actions are  small  in  comparison  with  the 
strictly  mutual  business,  and  are  not  carried 
on  in  the  colony. 

iSembZe— that  the  exceptions  in  sect.  7  only 
refer  to  bodies  acting  in  or  for  the  colony. 

England     v.    Webb,     [1898]     A.     C.     758;     67 

[L.  J.  P.  C.  120;  79  L.  T.  131;  14  T.  L.  E. 

558-P.  C. 

57.  Revenue— Probate  Duty-Transfer  of 
Property  "  with  intent  to  evade  the  Payment 
of  Duty  "—Colourable  Transaction—Specialty 
Debt  in  Neiv  South  Wales  liable  to  Duty  in 
Victoria— Victorian  Administration  and  Pro- 
bate Act,  1890  (54  Vict.  No.  1060),  s.  115.]  — 
Sect.  115  of  the  Administration  and  Probate 
Act  of  Victoria,  1890,  by  which,  if  any  con- 
veyance or  assignment,  gift,  delivery,  or 
transfer  of  property  is  made  "  with  intent  to 
evade  the  payment  of  duty  "  under  the  Act, 
the  property  comprised  therein  shall  be 
deemed  to  form  part  of  the  transferor's 
estate  for  the  purposes  of  the  Act,  extends  to 
and  strikes  at  colourable  transactions  only. 

Simms  v.  Registrar  of  Probates  ([1900] 
A.  C.  323;  69  L.  J.  P.  C.  51;  82  L.  T.  433;  16 
T.  L.  R.  331-P.  C.)  followed. 

Though  the  gift  may  be  perfected  and  the 
conveyance  may  fulfil  all  legal  requisites,  a 
manifest  desire  on  the  part  of  the  donor  to 
avoid  payment  of  duty  is  enough  to  prove  an 
in:tent  to  evade  payment  of  duty  within  the  j 
meaning  of  the  enactment. 

The  mortgage  debtor  as  well  as  the  testator 
resided  in  Victoria  and  were  domiciled  there, 
and  the  debt,  though  a  specialty  debt  in  New 
South  Wales,  was  a  simple  contract  debt  in 
Victoria. 

Held— that  that  being  so,  the  debt  was  an 
asset  in  Victoria,  and  recoverable  under  a 
Victorian  probate,  although  it  might  well 
be  that  in  order  to  discharge  the  mortgage, 
probate  duty  would  also  have  to  be  paid 
in  New  South  Wales,  and  the  debt,  if  re- 
ppvered    in   Victoria,    might   be    retained   in 


Court  until  the  mortgagees  were  in  a  posi- 
tion to  discharge  the  mortgage. 
Payne  v.  Rex,  [1902]  A.  C.  552;  71  L.  J.  P   C 
[128;  87  L.  T.  84;  18  T.  L.  R.  725;  51  W.  R. 
351-P.  C. 

58.  Trust— Authorised  Investment— Moneu 
on  Deposit— Trustee  Act,  1890,  ss.  383,  384.]  — 
j  Sect.  384  of  the  Trustee  Act,  1890,  of  Victoria 
enacts  that  any  director,  member,  or  officer 
of  a  trustee  company  who  deals  with  any 
trust  property  otherwise  than  in  accordance 
with  the  Act,  and  the  law  for  the  time  being 
in  force,  shall  be  guilty  of  a  misdemeanour. 
The  section  continues,  "  notwithstanding 
anything  in  this  section  contained,"  any 
trustee  company  may  deposit  money  under 
its  control  with  any  banking  company  under 
certain  conditions. 

The  only  authorised  investments  for  trust 
funds  in  the  hands  of  ordinary  trustees  were 
real  or  Government  securities,  and  sect.  383 
of  the  Act  put  companies  in  the  same 
position. 

Held— (affirming  the  judgment  of  the  Court 
below),  that  the  section  (384)  did  not 
authorise  the  placing  of  trust  funds  on  de- 
posit at  interest  with  a  bank  fulfilling  the 
conditions. 

Perpetual  Executors  and  Trustees  Association 

[of  Australia,  Ld.   v.   Swan,   [1898]  A.  C. 

763;   67  L.   J.   P.   C.   141;   79  L.   T.   148;  14 

T.   L.   R.   557-P.   C. 

59.  Trust— Breach  of  Trust— Trustee  acting 
on  Legal  Advice— Acting  "  honestly  and  rea- 
sonably "—Relief— Trustee  Company— Trusts 
J  Act,  1901  (1  Edw.  7,  No.  1769),  s.  3.]-It  is  no 
answer  to  an  action  against  a  trustee  for 
I  breach  of  trust  that  the  trustee  acted  upon 
competent  legal  advice. 

Doyle  V.  Blake  ((1804)  2  Sch.  &  Lef.  231;  9 
R.  R.  76)  approved. 

A  trustee  who  has  committed  a  breach  of 
trust,  but  who  acted  both  honestly  and  rea- 
sonably, is  not  entitled  as  of  right  to  relief 
under  sect.  3  of  the  Trusts  Act,  1901.  The 
Court  must  then  consider  whether  the 
trustee  ought  fairly  to  be  excused  for  the 
breach,  looking  at  all  the  circumstances.  In 
such  an  inquiry  it  is  a  very  material  circum- 
stance to  consider  that  the  trustee  is  a 
limited  joint  stock  company,  formed  for  the 
purpose  of  earning  profits  for  its  share- 
holders; and  its  position  is  widely  different 
from  that  of  a  private  person  acting  as 
gratuitous  trustee. 

The  Court  refused  to  give  relief  to  a  trustee 
company  for  having  committed  a  breach  of 
trust  in  paying  over  a  sum  of  money  t^o  tfee 
wrong  person,  as  the  Codrt  would  thereby  be 
relieving  the  company  from  a  loss  incurred 
in  the  course  of  its  business. 

Decision  of  the  Supreme  Court  of  Victoria 
(29  V.  L.  R.  610)  affirmed. 
The  National  Trustees,  Executors  and  Agency 

[Co.    OF   Australasia,    Ld.    v,    The   General 

Finance    Agency    and    Guarantee    Co.    of 

Australia,  Ld.^  [1905]  A.  C.  ^73;  74  L.  J.  P.  C. 
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73;  51  W.  E.  1;  92  L.  T.  736;  21  T.  L.  R.  522 
-P.  C. 

60.  Vermin  Destruction  —  Vermin-proof 
Su-ing  Gates  across  Road  other  than  Main 
Roads— Local  Government  Act,  1890  {No. 
1112),  s.  4:28— Vermin  Destruction  Act,  1890 
{No.  1153),  ss.  57,  58,  59.] -Notwithstanding 
sect.  428  of  tlie  Local  Government  Act,  1890, 
vermin-proof  swing  gates  can  be  lawfully 
put  across  roads  other  than  main  roads 
under  the  provisions  of  the  Vermin  Destruc- 
tion Act,  1890,  by  owners  of  lands,  whether 
adjoining  owners  or  single  owners,  with  the 
consent  of  the  shire  council,  whether  such 
lands  are  in  special  areas  or  not.  The  Act 
does  not  impliedly  or  otherwise  authorise 
adjoining  owners  of  lands  out  of  special 
areas  to  put  vermin  proof  swing  gates  across 
roads  without  the  consent  of  the  shire 
council. 

KiXG  V.  Cheyne,  [1900]  A.  C.  G22;  69  L.  J.  P.  C. 
[136;  16  T.  L.  E.  544— P.  C. 

(f)  Western  Australia. 

61.  Land  Transfer— Liability  of  Registrar 
of  Titles— Wrongful  Issue  of  Certificate  of 
Title— Western  Australia  Land  Transfer 
Act,  1874— Land  Transfer  Act,  1893,  s.  211.]  — 
By  deed  of  1841  certain  land  was  conveyed  to 
trustees  in  trust  for  M.,  her  heirs  and 
assigns,  to  hold  unto  the  trustees,  their  heirs 
and  assigns  for  ever,  upon  certain  special 
trusts  directed  to  secure  M.'s  separate  en- 
joyment during  coverture  and  her  testa- 
mentary power  of  appointment. 

Held— that,  on  the  true  construction  of 
this  deed,  the  trustees  took  a  legal  estate  in 
fee;  that  under  the  general  trust  M.  took  an 
equitable  estate  in  fee,  the  special  trusts  not 
being  in  any  way  inconsistent  Avith,  but 
rather  ancillary  to  it;  and  that  after  her 
coverture  ceased  M.,  being  sui  juris,  was 
competent  to  convey  it. 

In  a  suit  for  damages  against  the  Regis- 
trar of  Titles  by  the  appellant  as  trustee 
and  beneficiary  under  a  deed  of  marriage 
settlement  executed  in  1846  by  M.  in  favour 
of  her  intended  second  husband  for  life,  with 
remainders  which,  on  his  death,  took  efiect, 
it  appeared  that  one  F.  claimed  title  under 
what  purported  to  be  an  absolute  convey- 
ance in  1848  of  the  land  by  the  feoffor  and 
feoffees  of  the  deed  of  1841  and  their  mort- 
gagee, and  by  the  then  trustees  of  the  deed 
of  1840  and  by  the  husband,  who  covenanted 
for  title  as  if  he  were  vendor. 

Held— that  the  appellant  was  entitled  to 
succeed,  for  the  interests  in  remainder  were 
not  affected  by  the  conveyance,  and  there- 
fore F.  had  after  the  husband's  death  no 
beneficial  interest  in  the  fee; 

And    (3)    that   the    trustee's    right    to    sue 
only  accrued  on  the  husband's  death. 
Spencer  v.  Registrar  of  Titles,  [1906]  A.  C. 

[503;  75  L.  J.  P.  C.  100;  95  L.  T.  316— P.  C. 

62,,  Mining  —  Gol^-Mininff  Lease  —  For- 


feiture— Decision  of  Governor — Notification 
of  Decision  to  Lessee — "  Seven  Clear  Work- 
ing Days  after  such  Forfeiture  " — Goldfields 
Act,  1S8G— Regulations  of  1892,  clauses  69, 
70.]— Where  a  forfeiture  of  a  gold-mining 
lease  is  decided  upon  by  the  Governor  in 
Council,  under  sect.  12  of  the  Goldfields  Act, 
1886,  and  clause  70  of  the  Regulations  of 
1892,  theie  must  be  an  unequivocal  expres- 
sion of  the  Governor's  will  to  avoid  or  can- 
cel the  lease  which  has  been  found  to  be 
voidable ;  the  mere  transmitting  his  decision 
to  the  warden  is  not  such  an  act.  It  is 
immaterial  that  there  is  no  provision  in  the 
regulations  in  force  requiring  the  warden 
to  give  notice  to  the  parties.  So  long  as 
this  decision  lies  dormant  in  the  warden's 
office,  and  no  notice  is  given  to  the  lessee, 
and  the  land  is  not  declared  vacant  by  some 
other  overt  act  of  the  Governor,  it  is  not  an 
unequivocal  expression  of  the  Governor's 
will,  and,  therefore,  the  seven  clear  days 
after  the  forfeiture,  Avithin  Avhich  the  miner 
who  applies  for  a  forfeiture  has,  under 
clause  69  of  the  Regulations  of  1892,  a  pre- 
ferent  right  to  take  possession  of  the  land 
so  forfeited,  run  from  the  date  of  such  un- 
eqiii vocal  act.  If  exercised  before  that  date, 
the  application  is  invalid  and  of  no  effect. 
Minister  of  Mines  r.  Harney,  [1901]  A.  C. 
[347;  70  L.  J.  P.  C.  38;  84  L.  T.  369;  17 
T.  L.  R.  374— p.  C. 

63.  Local  Government  —  Municipality  — 
Exercise  of  Statutory  Powers — Street  Im- 
provement— Special  Injury  to  Individual — 
Remedy — Municipal  Institutions  Art,  1895, 
(59  Vict.  No.  10),  5.  109.]— If  persons  acting 
in  the  execution  of  a  public  trust  and  for 
the  public  benefit  do  an  act  which  they  are 
authorised  by  law  to  do,  and  do  it  in  a  pro- 
per manner,  though  the  act  so  done  Avorks 
a  special  injury  to  a  particular  individual, 
the  individual  injured  cannot  maintain  an 
action.  He  is  Avithout  remedy  unless  a 
remedy  is  provided  by  the  statute. 

The  appellant  municipality,  acting  under 
the  provisions  of  the  Municipal  Institutions 
Act,  1895,  s.  109,  improved  a  street  and 
altered  the  gradient  opposite  the  plaintifi's 
house,  though  not  more  than  Avas  necessary. 
The  result  Avas  that  her  house  Avas  left  on 
the  edge  of  a  cutting  Avitli  a  drop  of  about 
six  or  eight  feet  to  the  road.  This  was  a 
serious  inconvenience  to  her.  She  brought 
her  action  against  the  appellants,  claiming 
damages. 

Held— that  the  corporation  Avas  not  liable 
for  damages  because  the  Act  of  Parliament 
made  no  provision  for  it. 

East     Freemantle     Corporation     v.     .Vnnois, 

[1902]  A.  C.  213;  71  L.  J.  P.  C.  39;  85  L.  T. 

732;  18  R.  P.  C.  199;  67  J.  P.  103— P.  C. 

64.  Patent— Lcttcrx  of  Registration— Com- 
mo)i  Knoirlcdge— Prior  User,  or  Prior  Puhli- 
cdtion  in  Colony— Urnewal  Fees-Amendment 
of  Specificnfion  —  M'est  Australian  Patent 
Act,  1888  (52  Vict.  No.  5).  s.i.  23,  «».]-By 
sect.  49  of  the  We^t  Austr?il^a;;i  Patept  Ac(t, 
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1888,  holders  of  patents  in  Great  Britain  or 
any  other  country  are  enabled  to  obtain 
letters  of  registration  in  the  Colony,  and 
such  letters  of  registration  shall  be  deemed 
to  be  letters  patent  issued  under  the  Act. 

Held — that  common  knowledge,  prior  user, 
or  prior  publication  in  Western  Australia, 
subsequent  to  the  date  of  British  letters 
patent  the  holders  of  which  had  obtained 
letters  of  registration  in  respect  thereof, 
affects  such  letters  of  registration,  and  that 
sect.  49  merely  affords  a  machinery  by  which 
the  holder  of  a  foreign  patent  may  obtain  ' 
protection  for  his  invention  within  the 
Colony  without  the  formalities  and  delay 
necessary  on  an  application  for  a  patent,  but 
subject  to  all  the  incidents  and  conditions  to 
which  letters  patent  would  be  subject. 

Held  also— that  renewal  fees  charged  by  i 
the  2nd  schedule  of  the  Act  on  letters  patent 
are  not  payable  in  respect  of  letters  of  regis- 
tration. 

Held  also— that  the  specification  deposited 
with  the  application  for,  and  referred  to  in 
the  letters  of  registration  is  the  "  specifica- 
tion "  within  the  meaning  of  sect.  23  of  the 
Act,  therefore  after  an  amendment  of  a 
specification  in  London  there  ought  to  be  an 
application  to  the  registrar  in  the  Colony  for 
leave  to  amend  the  specification. 
Australian  Gold  Recoteey  Co.  v.  Lake  View 

[Consols,  [1901]  A.  C.  142;  70  L.  J.  P.  C. 

14;  83  L.  T.  541;  17  T.  L.  E.  124;  18  R.  P.  C. 
105-P.  C. 

III.  BRITISH  SOUTH  AFRICA. 
(a)  Bechuaualand. 

65.  Concession  by  Native  Chief  before  1891 
—Proclamations  of  1889  and  1893— Power  of 
Concessions  Court  to  modify  Concession.] — 
Prior  to  1891  a  Bechuanaland  native  chief 
granted  a  mining  concession  applicable  to 
all  minerals.  The  Concession  Court,  estab- 
lished under  a  proclamation  of  February  1st, 
1893,  purported  to  approve  the  concession 
subject  to  a  restriction  imposed  by  a  procla- 
mation of  April  25th,  1889.  This  restriction 
applied  to  precious  metals,  and,  so  far  as 
such  metals  were  concerned,  practically 
destroyed  the  concession. 

Held— that  the  Court  had  power  to  thus 
modify  the  concession  without  entirely  setting 
it  aside. 
Vilander   Concessions   Syndicate   v.   Cape   of 

[Good  Hope  Government,  [1907]  A.  C.  186; 

76  L.  J.  P.  C.  47;  96  L.  T.  275;  23  T.  L.  E. 
298-P.  C. 

66.  Mining  Claim— Forfeiture  for  Non-pay- 
ment of  Rent— Prospecting  Licence— Certifi- 
cate of  Registration — Rules  of  Mining  Com- 
pany.]—The  mining  rights  and  privileges 
conferred  by  a  certificate  of  registration 
under  the  rules  of  the  appellant  company 
depend  upon  contract  only,  and  are  not 
equivalent   to   a   lease   under    Roman-Dutch 


Under  the  rules  and  regulations  of  the 
appellant  company  the  certificate  of  registra- 
tion of  a  mining  claim  is  liable  to  forfeiture 
upon  non-payment  of  the  rent  payable  in 
respect  thereof;  although  the  rules  may  not 
in  express  terms  provide  for  forfeiture,  yet 
in  the  case  of  such  mining  concessions,  lia- 
bility to  forfeiture  is  the  only  practical  sanc- 
tion of  all  reservations  and  covenants,  and 
may  be  implied  from  the  general  purport  of 
the  rules. 
The  Tati  Concessions,   Ld.  v.  Hipple,  [1905] 

[A.  C.  139;  74  L.  J.  P.  C.  92;  92  L.  T.  245; 
21  T.  L.  R.  260-P.  C. 

(b)  Cape  Colony. 

67.  Act  of  State — Concessions  made  before 
Annexation— Declaration  of  Right— Jurisdic- 
tion of  Municipal  Courts — Crown  Liabilities 
Act,  1888  (51  &  52  Vict.  No.  xxxvii.).]~Cer- 
tain  agreements  or  concessions  were  made  by 
a  native  chief  described  as  "  paramount  chief 
of  Pondoland,"  granting  certain  privileges 
and  rights  to  the  appellants.  The  appellants 
never  in  fact  obtained  possession  of  the 
lands  or  exercised  the  rights  which  these 
documents  purported  to  convey.  Pondoland 
was  in  1894  annexed  to  and  became  part  of 
the   British  dominions. 

Held— that  the  statute  (the  Crown  Liabili- 
ties Act,  1888)  which  gives  a  power  to  sue 
the  prime  minister  does  not  involve  the 
power  of  making  any  declaration  of  right 
against  the  Crown  in  such  a  case.  It  is  a 
well-established  principle  of  law  that  the 
transactions  of  independent  States  between 
each  other  are  governed  by  other  laws  tliaa 
those  which  municipal  Courts  administer. 

Secretary  of  State  for  India  in  Council  v. 
Kamachee  Boye  Sahaba  ((1859)  13  Moo.  P.  C. 
22)  followed. 
Cook  v.  Sprigg,  [1899]  A.  C.  572;  68  L.  J.  P.  C. 

[144;  81  L.  T.  281;  15  T.   L.  R.  515-P.  C. 

68.  Construction  of  Document— Restraint 
on  Alienation — Fidei  commissum  conditionale 

'  —Mortgage  not  a  Breach  of  the  Prohibition— 
Roman-Dutch  Law.]— A  husband  and  wife, 
married  in  community,  executed  the  follow- 
ing   document :—"  On    the    24th    September, 

1881,  we  declare  to  have  bequeathed  to  our 
son  W.  G.  M.  one-sixth  share  in  lot  No.  53  of 
the  farm  A.  .  .  .  We  bequeath  the  said  share 
for  the  sum  of  .£300  sterling  with  interest 
at  6  per  cent,  per  annum,  but  after  the  death 
of  the  first  dying  the  interest  shall  be  de- 
creased to  3  per  cent.  The  said  ground  shall 
never  be  sold  or  parted  with  in  favour  of  a 
stranger,  but  shall  permanently  remain 
among  legal  heirs.  This  bequest  shall  be 
attached  to  the  deed  of  transfer."    In  March, 

1882,  the  declaration  required  to  be  made 
by  vendors  and  purchasers  was  made,  the 
land  was  marked  out,  and  W.  G.  M.  took 
possession  of  a  divided  sixth  share  of  the 
farm.  On  the  father's  death  in  1890  his  exe- 
cutors executed  a  formal  transfer,  reciting 
that  he  had  sold  the  land  in  his  lifetime, 
and  that  the  price  had  been  paid.     In  1899 
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British  South  Africa — Continued. 
W.  G.  M.  died,  leaving  the  land  to  his  wife 
and  children,  and  the  present  action  was 
brought  to  determine  their  rights  as  against 
persons  to  whom  W.  G.  I\I.  had  mortgaged 
the  land  after  his  father's  death. 

Held— that  the  effect  of  the  document  of 
September  24th,  1881,  followed  by  the  deed 
of  transfer,  was  to  vest  the  property  in 
W.  G.  M.  subject  to  a  prohibition  against 
its  alienation  to  any  person  not  a  member 
of  his  family;  but  that,  no  attempt  having 
yet  been  made  to  enforce  the  mortgages 
against  the  property,  there  had  been  no 
breach  of  the  condition. 

Decision  of  the  Supreme  Court  of  the  Cape 
of  Good  Hope  affirmed. 
Josef    and    Others    v.    Mulder    and    Others, 

[1903]  A.  C.  19n;  72  L.  J.  P.  C.  50;  88  L.  T. 
72-P.   C. 

69.  "Flotation"  of  Block—Sale  to  Com- \ 
pany  of  Blocks— British  South  Africa  Com- 
pany's Mining  Ordinance,  1890,  ss.  26,  27,  28.]  j 
—The  respondent  was  to  receive  from  the  : 
appellant  syndicate  the  sum  of  ,£250  "  on 
flotation"  by  the  syndicate  of  every  block] 
of  ten  claims  pegged  by  him.  In  the  course  j 
of  his  service  he  pegged  off  330  claims  under  | 
licences  procured  by  the  syndicate  and  sold  j 
to  the  Chartered  Goldfields,  Limited. 

Held— that  it  was  clear  from  sect.  28  of  the  ! 
Mining  Regulation  of  1890,  that  "the  flota- 
tion of  a  block  "  may  be  "  into  either  a  joint - 
stock  company  or  into  a  syndicate  to  further  i 
test  the  mine,"  and  that  there  had  been  a 
flotation  of  claims,  and  that  the  fultilment  of 
the  requirements  of  sects.  2G,  27,  and  28  of 
the  British  South  Africa  Company's  Mining 
Ordininces,  1890,  did  not  enter  into  the  defi- 
nition of  flotation  and  was  not  a  condition 
precedent   to   the   flotation   contemplated   by 
the  agreement. 
ToRVA  Exploring   Syndicate   v.  Kelly,   [1900] 

[A.  C.  612;  69  L.  J.  P.  C.  115;  83  L.  T.  34; 
16  T.  L.  E.  495-P.  C. 

70.  Land  held  on  Perpetual  Quit  Bent- 
Land  taken  by  Government  for  Bailway  Pur- 
poses—Holder's Right  to  he  Compensated— 
Proclamation  of  August  Gth,  1813— 4ct  No.  ix. 
of  1858,  ss.  10,  11,  12— Act  No.  xix.  of  1874, 
s.  3.] — It  is  a  recognised  canon  of  construc- 
tion that  an  intention  to  take  away  a  per- 
son's property  without  compensation,  unlesi? 
expressed  in  unequivocal  terms,  is  not  to  bt 
imputed  to  the  Legislature. 

Western  Counties  By.  Co.  v.  Windsor  and 
Annapolis  By.  Co.  ((1882)  7  App.  Cas.  178; 
51  L.  J.  P.  C.  43;  46  L.  T.  351),  dictum  of 
Lord  Watson,  approved. 

The  true  construction  of  sect.  11  of  Act 
No.  ix.  of  1858  is  not  to  enlarge  and  apply 
to  the  other  purposes  mentioned  in  that  sec- 
tion the  right  of  taking  land  and  materials 
for  the  purpose  of  making  and  maintaining 
roads,  which  had,  so  far  as  quit-rent  lands 
are  concerned,  ])een  reserved  to  the  Govern- 
ment  by   the  proclamation   of   August   Gth, 


1813.  It  is  merely  a  transfer  section,  trans- 
ferring the  existing  powers  of  the  Govern- 
ment to  the  newly-constituted  commissioners. 
Therefore,  sect.  3  of  Act  xix.  of  1874,  which 
provided  for  the  construction  of  a  railway 
from  Worcester  to  Beaufort  West,  and  gave 
to  the  Government  the  same  right  of  taking 
land  and  materials  therefor  as  they  had 
under  the  Act  of  1858  for  the  making  and 
repairing  of  roads  and  purposes  connected 
therewith,  only  conferred  the  powers  origin- 
ally reserved  by  the  proclamation  of  1813; 
and  the  holder  of  a  quit-rent  fa^-m  is  entitled 
to  compensation  in  respect  of  land  taken  for 
purposes  connected  with  the  railway,  other 
than  the  construction  and  maintenance 
thereof. 

Colonial    Government   of  the   Cape   of  Good 
[Hope  {or  Smart)  v.  Logan,  [1903]  A.  C.  355; 

72  L.  J.  P.  C.  91;  88  L.  T.  779;  19  T.  L.  R. 

545-P.    C. 

71.  Martial  Law— Jurisdiction  to  Beview 
Martial  Law  Sentences  —  Memorandum 
recording  such  Sentences.^ — Martial  law  sen- 
tences passed  in  Cape  Colony  cannot  be 
reviewed  by  the  Supreme  Court  of  the 
Colony. 

A  deputy  administrator  of  martial  law, 
who  was  also  a  resident  magistrate,  by  mis- 
take recorded  martial  law  proceedings  and 
sentences  upon  forms  Mith  captions  appro- 
priate only  to  his  magisterial  jurisdiction. 

Held— that  as  the  convictions  were  in  fact 
iiade  under  martial  law,  and  no  "  record  " 
was  really  necessary,  the  erroneous  memo- 
randa did  not  invalidate  the  sentences  or 
furnish  any  ground  for  quashing  them. 
Attorney-General  for  the  Cape  of  Good  Hope 

[v.  Van  Eeenen  and  Smit,   [1904]  A.  C.  114; 

73  L.  J.  P.  C.  13;  89  L.  T.  591;  20  T.  L.  E.  90 

P.  C. 

72.  Tramways— Electric  Traction— Storage 
of  Electricity— Escape  of  Electricity— Leak- 
Disturbance  to  Submarine  Cable— Cape  of 
Good  Hope  Stattites,  1895,  1896  (58  &  59  Vict. 
c.  22),  s.  4;  (59  &  GO  Vict.  c.  29),  s.  4.]— 
The  principle  of  Bylands  v.  Fletcher 
((1868),  L.  E.  3  H.  L.  330;  37  L.  J.  Ex. 
161;  19  L.  T.  (n.s.)  220),  which  subjects  to  a 
high  liability  the  owner  who  uses  his  pro- 
perty for  purposes  other  than  those  which 
are  natural,  would  become  doubly  penal  if 
it  implied  a  liability  created  and  measured 
by  the  non-natural  uses  of  his  neighbour's 
property.  Nor  need  the  law  be  regarded  as 
showing  any  want  of  adaptability  to  modern 
circumstances  if  this  be  the  true  view,  for 
the  liability  thus  limited  is  of  insurance  and 
not  for  negligence,  and  all  the  remedies  for 
negligence  remain. 

The  doctrine  of  Bylands  v.  Fletcher  (supra) 
is  not  inconsistent  with  the  principles  of  the 
Roman  Law,  upon  which  the  law  of  Cape 
Colony  is  based. 

The  respondents  carried  on  the  business  of 
the  construction,  equipment,  and  working 
of  tramways  in  Cape  Town  and  its  suburbs. 
A    short    piece    of    tramway    line    was    con- 
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structed    aud    maintained   by   them    without 
express    statutory    authority,    but    with    the 
consent  of  the  authority  in  whom  the  roads 
were    vested.     Disturbances    in    the    working 
of     the     appellants'     submarine     telegraph 
cable    at    Cape    Town    took    place.        Such 
disturbances     were     caused     by     electricity 
which      had      been      stored      by      the 
spondents    and 
tramcars— run 


married  in  1875  at  Lydenburg,  in  the  South 
African  Republic.  The  law  attaching  to 
them  at  the  time  of  their  marriage  was  the 
ordinary  Roman-Dutch  law  of  community  of 
goods. 

By    Natal   Law   No.   22  of  18G3,   s.   7,  com- 
munity of  goods,  or  any  of  the  liabilities  or 
privileges     resulting    therefrom     shall    not 
attach     or     exist     or     be     deemed    to    have 
used     in     propelling''^  thefr  I  attached  or  existed  if  the  spouses  shall  by 
by      the      overhead      trolly    f ''  instrumejit  m  writing  express  and  signify 


their  wish,  desire,  or  intention  to  be  brought 
within  the  provision  of  this  law,  and  such 
instrument  shall  be  capable  of  being  regis- 
tered by  the  registrar  of  deeds. 

In  1892  Mr.  and  Mrs.  Sturrock  executed  a 
post-nuptial  contract,  by  which  they  each 
expressed   and   signified   a  desire   and   inten- 


system— in  Cape  Town  and  its  suburbs, 
but  from  time  to  time  had  le'ft  the  tramway 
system  and  found  its  way  to  the  appellants' 
cable  in  the  sea  near  Cape  Town,  and  pecu- 
niary losses  resulted  to  the  appellants. 
None  of  the  apparatus  of  the  appellants  was 

damaged.    The  difficulty  was  completely  got    ,..       ^     ,      ,  v,      .,,.      ,, 

over  by  laying  a  twin-core  cable  for  several  ^1'"''^  t  "'no^^l^nl',*^'"  ,*^'®  provisions  of 
miles  out,  the  two  wires  rectifving  one  ^he  Law  No.  22  of  1863,  and  made  other  dis- 
another's  action.  "  :  Positions  of  their  properties, 

-rr  J.U   J-         £  i^i  1      ,   ,  ..      I      '-^'^  *"®  ^*^™®  ^^y  ^^^  husband  executed  a 

HELD-that  so  far  as  the  respondents    lia-    bond   by   which  he  declared   himself  debtor 
bility  was  governed  by  the  Common  Law,  the    to  the  trustees  of  the  post-nuptial   contract 

for  ,£6,223  Klg.— a  moiety  of  the  estate  of  the 


appellants'  claim  was  not  maintainable ;  that 
the  language  of  both  the  statutory  under- 
taking and  of  the  condition  seemed  to  point 
to  some  defect  in  apparatus  not  contem- 
phited  as  a  condition  of  the  working  of  the 
system,  but  the  departure  of  the  electricity 
from  the  rails  arose  from  no  defect,  but  from 
the  necessary  condition  of  things,  if  the 
tramcars  were  to  run  and  the  rails  to  be 
used  as  a  return;  that  the  event  which  had 
occurred  was  not  a  "  leak  "  within  the  under- 
taking and  condition,  but  was  a  natural 
incident  of  the  operations  legalised  under 
the  statutes,  and  did  not  impose  any  liability 
on  the  respondents. 

Eastern  and  South  African  Telegraph  Co.  v. 

[Cape     Town     Tramways     Companies,     Ld., 

[1902]  A.  C.  381 ;  71  L.  J.  P.  C.  122;  50  W.  R. 

657;  86  L.  T.  457;  18  T.  L.  R.  523-P.  C. 

(c)  Natal. 

73.  froi/fZ— Actio  Doli— Of/icr  Remedies- 
Fraud  not  Discovered  Within  Prescribed 
Time—Boman-Dutch  Law.]— Even  assuming 
that  an  action  of  deceit  in  Natal  will  only 
lie  under  the  conditions  stated  in  the  texts 
of  the  Roman  law,  nevertheless,  if  the  same 
fraud  which  induced  the  contract  also 
operated  to  deprive  the  plaintiff  of  his  other 
■remedies,  he  will  have  his  actio  doli;  i.e., 
if  the  plaintiff  discover  the  fraud  more  than 
a  year  after  the  bargain,  the  actio  doli  is 
open  to  him;  and  in  Roman-Dutch  law  the 
Roman  rule  that  the  actio  doli  is  itself 
limited  to  two  years  has  been  departed  from 
in  favour  of  the  general  prescription  of 
thirty  years,  and  there  is  no  reason  to  ques- 
tion  this  conclusion. 

Douglas  v.  Sander  &  Co.,  [1902]  A.  C.  437;  71 

[L.  J.  P.  C.  91;  50  W.  R.  676;  86  L.  T.633; 

18  T.  L.  R.  630— P.  C. 

74.  Husband  and  Wife—Community  of 
Coods— Post-nuptial  Contract— Registration 
—Natal  Law  No.  22  of  1863  (26  &  27"Vict.  No 

52),  -^     -'  -    -- 


debtor  and  his  wife— payable  five  years 
after  date,  as  trustees  of  his  wife.  The  post- 
nuptial contract  was  never  registered. 

Held — that  the  post-nuptial  settlement, 
not  having  been  registered,  was  not  binding 
on  anybody;  that  no  trust  was  created  for 
the  wife,  and  that  the  trustees  never  ac- 
quired the  characters  in  which  alone  the 
bond  was  given  to  them. 
Taylor  v.  B.  Sturrock,  W.  Sturrock  v.  B. 

[Sturrock,  [1900]  A.  C.  225;  69  L.  J.  P.  C. 
29;  82  L.  T.  97— P.  C. 

75.  Land— Unregistered  Transfer— Regis- 
tered Transfer  set  aside  on  the  Ground  of 
dolus  mains.]— There  is  not  much  difference 
between  the  Roman-Dutch  law,  which  re- 
quires proof  of  dolus  jnalus  to  set  aside  a 
later  completed  purchase  in  favour  of  an 
earlier  contract,  and  the  English  law  re- 
lating to  similar  questions  in  a  locality 
where  the  system  of  registration  prevails. 
Five  lots  of  land  were  purchased  and  regis- 
tered in  the  name  of  E.  S.,  who  sold  them 
to  the  plaintiff,  who  paid  the  price  and  re- 
ceived the  title-deeds.  E.  S.  executed  a 
power  of  attorney  authorising  the  plaintiff, 
or  his  substitute,  to  make  the  proper  trans- 
fer in  the  register.  Plaintiff  appointed  B.  to 
be  his  substitute,  and  transmitted  all  the 
documents  to  him.  B.  omitted  to  register 
the  plaintiff's  title,  and  he  handed  all  the 
documents  over  to  H.  B.  paid  the  transfer 
duty  and  lodged  the  declarations  necessary 
for  the  transfer.  No  notice  of  these  impor- 
tant matters  appeared  on  the  register  of 
title.  H.  made  no  use  of  the  land.  He  put 
it  into  the  hands  of  a  caretaker,  and  awaited 
his  opportunity  of  selling.  E.  S.  died.  One 
Blackburrow  employed  G.  to  discover  the 
owner  and  buy  the  land.  G.  communicated 
with  the  S.  family  and  procured  the  appoint- 
ment of  tlie  defendant  as  executor  dative 
and  an  order  of  Court  for  sale  by  private 


7.]— Mr.    9,n4    Mf s.    Sturrock    were  I  contract.    The  land  was  spld  tp  Blackburrpw, 
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aud  the  sale  duly  registered.    The  plaintiff 

brought  an  action  to  reclaim  the  land. 

Held— that  a  private  sale  by  an  executor 
is  only  authorised  in  exceptional  cases,  and 
it  is  the  executor's  duty  to  give  the   Court 
the  fullest  information  of  everything  bearing 
on  the  question,  and  that  Blackburrow  and 
G.  having  tried  to  circumvent  the  substantial  i 
obstacle  of  the  interest  represented  by  H.  :  . 
namely,  the  plaintiff's  claim  to  have  the  land 
against  the  heirs  of  E.  S.,  the  case  fell  within 
the  narrowest  definition  of  dolus  mains. 
Crowly    v.    Bergtheil,    [1899]   A.   C.   374;   68 
[L.   J.   P.   C.  81;  80  L.  T.  428-P.   C. 

76.  Licensing  Officer— Appeal  to  and  from 
Town  Council— Academical  Questions— Law 
18  of  1897,  ss.  5  and  6.]— No  appeal  lies  from 
the  decision  of  the  town  council,  to  whom 
alone,  by  sects.  5  and  6  of  Natal  Law  18  of 
1897,  an  appeal  is  given  from  the  decision 
of  the  licensing  officer  appointed  under  that 
law.  A  summons  for  a  writ  of  review  under 
sect.  8  of  Law  39  of  1896  is  an  appeal  properly 
speaking  and  cannot  be  treated  as  a  pro- 
ceeding in  the  nature  of  a  writ  of  certiorari. 

It  is  not  the  province  of  the  judicial  com- 
mittee to  debate  or  resolve  academical  ques- 
tions. 
Vauda   I'.   Mayor  and    Councillors    of    New- 

[CASTLE,  [1899]  A.  C.  246;  68  L.  J.  P.  C.  39; 
79  L.  T.  600— P.  C. 

77.  Lunatic  —  Mortgage  Bond— Act  done 
before  Curator  Appointed— Person  dealing 
with  Lunatic  in  Ignorance  of  Lunacy.l— By 
the  law  of  Natal,  where  the  Eoman-Dutch 
law  prevails,  a  contract  by  an  insane  person 
is  void,  even  though  made  before  he  is  judi- 
cially declared  to  be  insane  and  a  curator 
appointed  over  him;  and  the  fact  that  the 
other  party  to  the  contract  was  not  at  the 
time  aware  of  the  insanity  is  immaterial. 

The  Eoman-Dutch  law,  however,  recog- 
nises the  equity  of  allowing  a  person  who 
has  in  good  faith  expended  money  on  behalf 
of  a  lunatic  to  have  hii  legitimate  expenses 
recouped  to  him. 
MoLYNECx  V.  The  Natal  Land  and  Colonisa- 

[tion  Co.,  Ld.,  [1905]  A.  C.  555;  74  L.  J.  P.  C. 
108;  93  L.  T.  59;  21  T.  L.  K.  645-P.  C. 

78.  Mines— Crown  Land—Coal  Mine— Royal- 
ties—Coal  Mine  worked  before  1899— Natal 
Mines  Act,  1899  (No.  43),  ss.  25,  41,  42.]-The 
owners  of  a  coal  mine,  owned  and  worked  by 
them  before  the  passing  of  the  Natal  Mines 
Act,  1899,  are  not  liable  under  that  Act  to 
pay  royalties  to  the  Crown  in  respect  of  coal 
raised  by  them  since  that  date. 

Dundee  Coal  Co.,  Ld.  v.  Minister  of  Agri- 

[cuLTURE  FOR   Natal,    [1906]    A.    C.   .')71 ;    75 

L.  J.  P.  C.  90;  95  L.  T.  316;  22  T.   L.  R. 

745-P.  C. 

79.  W ill— Interpretation— Bequest  to  Chil- 
dren  as   Heirs— Fidei-commissary   SubstHu- 


tion— Direct  Substitution.']— 'ihe  law  of 
Natal  (differing  in  this  respect  from  English 
law,  but  following  Eoman  law)  that  where 
a  parent  has  appointed  children  (or  remoter 
descendants)  as  heirs,  and  directed  that 
upon  their  death  their  share  should  go  oy<  r 
either  to  a  stranger  or  to  another  chiW, 
then  the  going  over  or  substitution  is  sub-  ' 
ject  to  the  tacit  condition  implied  by  law 
that  the  deceased  child  left  no  issue,  is  con- 
fined to  the  case  of  fidei-commissary  substi- 
tutions, and  is  inapplicable  to  direct  substi- 
tution. 

By  his  will  a  testator,  after  giving  a  life 
interest  in  his  estate  to  his  wife  for  the 
benefit  of  herself  and  his  children,  directed 
that  after  her  decease  the  estate  should  be 
equally  divided  among  his  children,  or  such 
of  them  as  might  then  be  alive. 

Held— that  the  effect  of  the  direction  was 
virtually  to  institute  the  children  as  heirs 
on  the  death  of  their  mother,  and  to  substi- 
tute the  survivors  for  such  children  as 
might  die  before  their  mother;  it  was  a 
case,  therefore,  of  direct  and  not  fidei-com- 
missary substitution.  The  children  were 
not  requested  to  part  with  their  inheritance 
after  they  had  once  entered  on  it,  and  conse- 
quently those  who  survived  their  mother 
took  their  inheritance  free  from  any 
burthen ;  those  who  died  before  their  mother 
entered  upon  no  inheritance  and  possessed 
nothing  to  restore. 
Galliers    v.    Eycroft,    [1901]    A.    C.    130;    69 

[L.  J.  P.  C.  124;  83  L.  T.  179;  16  T.  L.  R. 
482-P.  C. 

(d)  Transvaal  Colony. 

80.  Appeal  from  Decision  of  High  Court  of 
the  South  African  Republic— Proclamation 
(Transvaal)  No.  14  of  1902.]— No  appeal  lies 
to  the  Supreme  Court  of  the  Transvaal  from 
a  decision  of  the  High  Court  of  the  late 
South  African  Eepublic  from  which  there 
was  no  appeal  before  the  war. 

African  Gold  Recovery  Co.,  Ld.  v.  Hay,  [1904] 

[A.  C.  438;  73  L.  J.  P.  C.  108;  91  L.  T.  214; 

20  T.  L.  E.  598-P.  C. 

81.  Patent  —  Cancellation  of  —  Parties  — 
Transvaal  Patent  Act  (No.  6),  1887,  ss.  29.  31.] 
—The  High  Court  of  the  Transvaal  has 
power  to  cancel  a  patent  although  the  At- 
torney-General is  not  a  party  to  the  action. 
African  Gold  Eecovery  Co.,  Ld.  v.  Hay,  [1904] 

[A.  C.  438;  73  L.  J.  P.  C.  108;  91  L.  T.  214; 
20  T.  L.  E.  598;  21  E.  P.  C.  729-P.  C, 


IV.  CANADA 

(a)  Dominion  generally. 

82.  Alien  Labour— Prohibition  against  Im- 
portation—Immigrant Unlawfully  Landed— 
Taking  into  Custody  and  llrturning  to 
Country  of  Origin —  \J\irn  \ires  —  Briiish 
North  America  Act,  1807  (30  &  31  Vict.  c.  3). 
s  dl— Alien  Labour  Acts  of  Cnnndn.  1897 
(60  &  61  Vict.  c.  11),  s.  6;  and  19(il  (1  Edw.  7. 
c.  13),  s.  31.]— The   Alien    Labour    Act,  1867, 
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passed  by  the  Dominion  Parliament  of 
Canada,  empowers  the  Attorney-General  for 
Canada,  if  an  immigrant  has  been  allowed 
to  enter  Canada  contrary  to  the  provisions 
of  the  Act,  to  cause  him  to  be  taken  into 
custody  and  returned  to  the  country  whence 
he  came. 

Held— that  this  statute  was  intra  vires  of 
the  Dominion  Parliament,  that  it  necessarily 
gave  power  to  impose  that  extra  territorial 
constraint  on  the  immigrant  which  was 
necessary  to  enable  the  Government  to  expel 
him  from  the  country. 
Attorney-General    for    Canada    v.    Cain    and 

[GiLHDLA,  [190G]  A.  C.  542;  75  L.  J.  P.  C.  81; 
95  L.  T.  314;  22  T.  L.  K.  757— P.  C. 

83.  Appeal  io  Privy  Council— Admiralty 
Jurisdiction  —  Supreme  Court  of  Canada  — 
Supreme  and  Exchequer  Court  Act,  1875 
(Canada)  (33  Vict.  c.  11),  s.  47— Admiralty  Act, 
1891  (Canada)  (54  &  55  Vict.  c.  29),  ss.  3, 14  (2) 
—Colonial  Courts  of  Admiralty  Act,  1890 
(53  &  54  Vict.  c.  27),  ss.  5,  (J.]— Sect.  C  of  the 
Colonial  Courts  of  Admiralty  Act,  1890,  gives 
a  right  of  appeal  to  his  Majesty  in  Council 
from  a  judgment  or  decree  of  the  Supreme 
Court  of  Canada,  pronounced  in  an  appeal  to 
that  Court  from  a  judgment  or  decree  of 
the  Colonial  Court  of  Admiralty  for  Canada 
constituted  under  that  Act  and  the  Admir- 
alty Act,  1891    (Canada). 

Decision  of  the  Supreme  Court  of  Canada 
(36  Can.  S.  C.  E.  5G4)  affirmed  on  the  facts. 
Richelieu    and    Ontario    Navigation    Co.    v. 

[Owners    of    the    Steamship    Cape    Breton, 

[1907]  A.  C.  112;  76  L.  J.  P.  C.  It;  95  L.  T. 
896;  23  T.  L.  E.  185— P.  C. 

8i.  Arbitration —Extent  of  Submission- 
Limit  of  Arbitrator's  Jurisdiction— Con- 
struction.^—Vnder  a  Canadian  Act  of  1850 
(12  Vict.  c.  200)  relating  to  what  is  know-n  as 
"  the  Common  School  Fund,"  the  Govern- 
ment of  Ontario  are  in  the  position  of  trus- 
tees of  the  proceeds  of  certain  public  lauds 
situatid  in  that  province.  By  a  deed  of  sub- 
mission the  provinces  of  Ontario  and  Quebec 
referred  to  arbitration  certain  questions  as 
to  the  ascertainment  of  the  amount  of  prin- 
cipal in  the  Common  School  Fund,  and  the 
method  of  calculating  interest  in  the  ac- 
counts between  th^  two  provinces.  Before 
the  arbitrators  Quebec  claimed  that  Ontario 
should  be  charged  with  certain  uncollected 
purchase-moneys  due  in  respect  of  some  of 
the  land,  which  had  been  sold. 

Held— that  such  a  question  was  not  within 
the  scope  of  the  reference;  the  claim  was 
really  one  for  wilful  neglect  and  default  as 
a  trustee  in  realising  moneys  due  to  the 
trust,  and  was  clearly  not  included  in  the 
terms  of  the  submission. 

Judgment    of    Supreme    Court    of    Canada 
reversed. 
Attorney-General  for   Ontario   v.   Attorney- 

[Geneeal  foe  Quebec,   [1903]  A.   C.  39;   72 


L.  J.  P.  C.  9;  87  L.  T.  453;  19  T.  L.  E.  46- 

P.  C. 

85.  Company  in  Liquidation — Power  of 
Liquidator  to  Sue  in  Own  Name—Winding- 
Up  Act,  1886  (E.  S.  Canada,  c.  129),  ss.  15, 
31.]— When  an  action  is  brought  to  recover 
a  debt  due  to  a  company  which  is  being 
wound  up,  or  to  protect  property  the  title  to 
which  is  in  the  company,  the  action  should 
be  brought  by  the  liquidator  in  the  name  of 
tlie  company.  In  some  cases,  however,  a 
liquidator  represents  not  the  company,  but 
ci-editors  or  contributories,  e.g.,  when  he 
impeaches  in  their  interest  some  previous 
deed  of  the  company,  and  in  such  cases  he 
may  sue  in  his  own  name. 

Kent   and  Others  t.  La  Communaute  des 

[SCEORS  DE  Charite,  Etc,  [1903]  A.  C.  220  ; 

72    L.  J.  P.  C.  60;  88  L.  T,  275;  19  T.  L.  E. 

345— P.  C, 

86.  Constitution— House  of  Commons— Re- 
presentation of  Prince  Edward  Island- 
Terms  of  Union  (Order  in  Council,  June  26, 
1S73)— Representation  of  New  Brunswick— 
"  Aggregate  population  of  Canada  "—British 
North  America  Act,  1867  (30  &  31  Vict.  c.  3), 
ss.  3,  4,  40,  51,  146,  147.]— The  representation 
of  tlie  province  of  Prince  Edward  Island  in 
the  House  of  Commons  of  Canada  is  liable 
to  be  reduced  under  sect.  51,  sub-sect.  4  of 
the  British  North  America  Act,  1867,  below 
six  members,  the  number  granted  by  the 
Terms  of  Union  of  1873,  under  which  Prince 
Edward  Island  was  admitted  into  the 
Union,  according  to  each  decennial  census. 

Decision  of  the  Supreme  Court  of  Canada 
(33  Can,  S.  C.  R.  594)  affirmed. 

In  determining  the  number  of  representa- 
tives in  the  House  of  Commons  of  Canada, 
to  which  Nova  Scotia  and  New  Brunswick 
are  respectively  entitled  after  each  decennial 
census,  the  words  "  aggregate  population  of 
Canada"  in  sect.  51,  sub-sect.  4,  of  the 
British  North  America  Act,  1867,  mean  the 
whole  population  of  Canada  including  that 
of  provinces  admitted  to  the  Union  subse- 
quent to  the  passing  of  the  British  North 
America  Act,  1867,  and  are  not  confined  to 
the  population  of  the  four  original  provinces 
of  Canada,  which  then  formed  the  Union. 

Decision  of  the  Supreme  Court  of  Canada 
(33  Can.  S.  C.  R.  475)  affirmed. 
The  Attorney-General  fob  the  Province  of 
[Prince  Edward  Island  v.  The  Attorney- 
General  FOR  the  Dominion  of  Canada— The 
Attorney-General  for  the  Province  of 
New  Brunswick  v.  The  Attorney-General 
for  the  Dominion  of  Canada,  (1905)  74 
L.  J.  P.  C.  9;  91  L.  T.  636;  21  T.  L.  E.  25- 

P.    0. 

87.  Copyright  —  Foreign  reprints  —  Copy- 
right in  English  book— Notice  to  Customs 
Commissioners — Imperial  Act  in  force  in 
Canada— Copyright  Act,  1842  (5  &  6  Vict.  c. 
45),  s.  11— Customs  Consolidation  Act,  1876 
(39  &  40  Vict.  c.  3G),  ss.  151,  \b2— Canadian 
Customs  Tariff  Act,  1897  (60  &  61  Vict.  c.  16), 
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ss.  i.  G;  Sch.  A.,  item  125.]— It  having  been 
held  by  the  High  Court  of  Justice  for  On- 
tario (5  Ont.  L.  R.  184)  that  sect.  152  of  the 
Imperial  Customs  Consolidation  Act,  1876, 
requiring  notice  to  be  given  to  the  Commis- 
sioners of  Customs  of  Copyright  in  a  book, 
was  not  (having  regard  to  sect.  151  of  the 
.Vet)  in  force  in  Canada,  and  that  sect.  17  of 
the  Imperial  Copyright  Act,  1842,  was 
applicable,  and  an  injunction  having  been 
granted,  restraining  the  Imperial  Book  Com- 
pany from  importing  into  Canada  any  copies 
of  the  ninth  edition  of  the  "  Encyclopaedia 
Britannica,"  and  ordering  the  delivery  up 
of  unsold  copies  thereof,  and  this  judgment 
having  been  affirmed  by  the  Court  of  Appeal 
for  Ontario,  and  by  the  Supreme  Court  of  | 
Canada, 

Held— that  the  Privy  Council  ought  to  re- 
fuse  leave  to  appeal  further. 
The    Imperial    Book    Co.,    Ld.  v.   Adam  and 

[Charles  Black  and  The  Claekb  Co.,  Ld.,  ■ 
(1905)  21  T.  L.  E.  640-P.  C.  | 

88.  Copyright— Works  of  Art— Imperial 
Act  not  Extending  to  Colonies— Fine  Arts 
Cupijright  Act,  1862  (25  &  26  Vict.  c.  68).]— 
The  Imperial  Act  (25  &  26  Vict.  c.  68)  con- 
ferring copyright  in  works  of  fine  art  does 
not  extend  beyond  the  United  Kingdom. 

Tuck  and  Sons  v.  Priester  ( (1887)  19  i 
Q.  B.  D.  629;  56  L.  J.  Q.  B.  553;  52  J.  P.  213; 
36  W.  E.  93-C.  A.)  approved. 

Therefore  persons  who  want  copyright  in 
Canada  for  paintings,  prints,  &c.,  must  ob- ' 
tain  such  copyright  by  complying  with  the  | 
Copyright  Acts  of  the  Colony.  Their  Eng-  ] 
lish  copyright  is  of  no  avail  to  them  there. 

Decision  of  the  C.  A.  for  Ontario  (3  Ont. 
L.  E.  697)  affirmed. 

Henry  Graves  &  Co.,  Ld.   v.  Gobrie,   [1903] 

[A.  C.  496;  72  L.  J.  P.  C.  95;  89  L.  T.  Ill; 

19  T.  L.  E.  652;  52  W.  E.  113— P.  C. 

89.  Deadman's   Island— Property   in— Mili- 
tary Reserve— Transfer  to  Dominion— British 
North  America  Act.  1867  (30  &  31  Vict.  c.  3). 
ss.  108,  117;  Sch.    ///.]— Deadman's    Island,' 
lying  near  the  entrance  to  Burrard  Inlet,  in 
the  harbour  of  Vancouver,  was  originally  a  : 
military  reserve,  and  consequently  remained 
the  property  of  the  Imperial  Government  at 
the  time  of  the  passing  of  the  British  North! 
America  Act,  1867,  and  did  not  belong  either 
to  the  Dominion  under  sect.  108  of  the  Act 
or  to  the  Province  under  sect.  117,  and  was 
transferred  to  the  Dominion  by  the  Imperial  t 
Government    by    virtue    of    a    dispatch    of  - 
March  27th,  1884.  I 

Attorney-General    for    British    Columbia    v.  ! 
[Attorney-General  eor  Canada,  [1906]  A.  C. 
552;   75   L.-J.   P.   C.   114;  95  L.   T.  571;  22  1 
T.  L.  E.  764-P.  C.  j 

90.  "  Final    Jtidgmrnt"—What    is—Yukon\ 
Territorial   Act,    18!)9,    s.    8.]— The   plaintiffs 
brought  an  action  in  respect  of  several  dis- 


tinct sums  of  money  alleged  to  be  due  to 
them  from  the  defendant.  The  Judge  dis- 
missed the  action  as  to  one  particular  item, 
referred  the  other  items  to  a  referee  and 
reserved  all  questions  of  costs. 

Held— that  the  dismissal  of  the  action  as 
to  the  one  item  was  a  "final  judgment" 
within  the  meaning  of  sect.  8  of  the  Yukon 
Territorial  Act,  1899;  and  that  no  appeal 
against  it  could  be  commenced  after  the  ex- 
piration of  the  twenty  days  limited  by  the 
section. 

M' Donald   v.   Belcher,    [1904]   A.    C.   429;   90 
[L.  T.  735-P.  C. 

91.  Fishing  —  Territorial    Waters  —  Illegal 

Fishing  —  Seizure  of  Vessel  —  Evidence  of 
Vessel's  Position.^ — An  American  vessel  was 

{  seized  by  a  Canadian  cruiser  for  fishing  on 
the  Canadian  side  of  Lake  Erie.  The  Crown 
brought  an  action  to  have  her  declared  for- 
feited.   The  local  Judge  in  Admiralty  came 

:  to  the  conclusion  upon  the  evidence  that  the 
vessel    was    not    in    Canadian    waters    and 

j  ordered  her  to  be  restored  to  her  owners. 
The  Supreme  Court  of  Canada  (Taschereau, 
C.J.,  dissenting)  reversed  this  judgment  and 
condemned  the  vessel. 

Held  (upon  consideration  of  the  evidence) 
— that  the  judgment  of  the  Supreme  Court 
must  be  reversed  and  the  judgment  of  the 
local  Judge  in  Admiralty  restored. 

Decision  of  Supreme  Court  (34  Can.  S.  C.  E. 
673)  reversed. 

The  Ship  Kitty  D.  v.  Eex,  (1906)  22  T.  L.  E. 
[191— P.  C. 

92.  Gas — Two  Houses  supplied  with  Gas — 
Neglect  to  pay  for  Gas  supplied  to  One 
House — Gas  Company  not  bound  to  supply 
Gas  to  the  other  House — Canada  Act  (12  Vict, 
c.  183),  s.  20 — Gasworks  Clauses,  Imperial 
Act,  1847  (10  &  11  Vict.  c.  15),  s.  29.]-The 
respondent  Avas  a  customer  of  the  Montreal 
Gas  Company.  He  had  two  sets  of  premises 
in  Montreal.  He  took  gas  from  the  company 
for  both. 

Held— that  he  was  not  entitled  to  require 
the  company  to  supply  gas  for  the  one  set  of 
premises  while  he  neglected  to  paj'  his  gas 
bill  for  the  other,  and  that  there  was  nothing 
in  the  Canada  Act  (12  Vict.  c.  183)  to  throw 
the  rate,  rent,  or  charge  for  gas  upon  the 
premises  for  which  the  supply  was  furnished 
or  to  make  it  paj'able  out  of  the  premises 
of  the  defaulter. 

Montreal    Gas    Company    v.    Cadieux,    [1899] 
[A.  C.  589;  68  L.  J.  P.  C.  126;  81  L.  T.  274- 

P.   C. 

93.  Land  —  Crown  Land  — Adverse  Posses- 
sion—Lease by  Crown— Information  for  In- 
trusion—Statute of  Limitations  (21  Jac.  1, 
r.  14).]— The  Imperial  statute  21  Jac.  1,  c.  14, 
is  an  Act  regulating  procedure  merely,  and 
its  effect  is  to  jiut  a  person  against  whom 
the  Crown  might  file  an  iiiformaUon  of  in- 
trusion on  the  same  footing  as  a  defendant 
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in  an  ordinary  action  of  ejectment,  if  tlie 
Crown  lias  been  out  of  occupation  for  20 
years,  and  to  allow  him  to  retain  such  pos- 
session as  he  had  at  the  date  of  the  filing  of 
the  information  until  the  title  has  been  ad- 
judged in  favour  of  the  Crown. 

The  plaintiff  and  his  predecessors  had  un- 
interrupted occupation  for  5C  years  down  to 
1895  of  a  piece  of  land  in  New  Brunswick, 
which  had  belonged  to  the  Crown.  No  rent 
had  been  paid,  and  the  occupation  was  open 
and  unchallenged.  In  1895  the  defendant 
obtained  a  grant  of  the  land  from  the 
Crown,  and  during  the  teniporary  absence 
of  the  plaintiff  he  entered  peaceably  and 
continued  in  occupation.  The  plaintiff 
having  brought  an  action  of  ejectment : 

Held— that  there  was  nothing  in  the  sta- 
tute 21  Jac.  1,  c.  14,  to  prevent  the  Crown 
or  its  grantee  from  entering  peaceably,  the 
period  of  60  years  necessary  to  give  a  right 
as  against  the  Crown  not  having  expired, 
and  that  the  defendant  was  entitled  to  suc- 
ceed. 

Decision  of  the  Supreme  Court  of  Canada 
(34  Can.  S.  C.  E.  533)  affirmed. 
Emmerson  v.   Maddison,   [1906]   A.   C.  569;  75 

[L.  J.  P.  C.  109;  95  L.  T.  508;  22  T.  L.  E. 
748-P.   C. 

94.  Land— Crown  Land—LcyislativePoicer 
of  Dominion  over  Provincial  Crown  Pro- 
perty— Railway  obstructing  Rights  of  Way 
— Foreshore  of  Harbour — Crown  Property — 
British  North  America  Act,  1867  (30  &  31 
Vict.  c.  3),  ss.  91,  92,  108— Canadian  Pacific 
Railway  Act  (Dominion),  1881  (44  Vict.  c.  1), 
Schd.  A,  s.  18  (a)  —  Consolidated  Railway 
Act  (Dominion),  1879  (42  Vict.  c.  9),  s.  15.]  — 
The  Dominion  Parliament  of  Canada  has 
power  under  sects.  91,  92,  108  of  the  British 
North  America  Act,  1867,  to  dispose  of  Pro- 
vincial Crown  lands  for  the  purposes  of  a 
railway  connecting  one  province  with  one 
or    more    other    provinces. 

Held — that,  notwithstanding  the  Consoli- 
dated Eailway  Act,  1879,  the  Canadian 
Pacific  Eailway  Company  were  aiithorised 
by  the  Canadian  Pacific  Eailway  Act  (Domi- 
nion), 1881,  to  use  the  foreshore  of  the  sea 
at  the  city  of  Vancouver,  which  foreshore 
was  in  fact  Crown  property  and  formed  part 
of  the  harbour,  for  the  pvxrposes  of  their 
railway,  and  for  such  purposes  to  obstruct 
and  close  certain  public  rights  of  way  over 
the  foreshore. 

The   Attorney-General   for   the   Province    of 
[British  Columbia   v.  The   Canadian  Pacific 
Ey.  Co.,  [1906]  A.  C.  204;  75  L.  J.  P.  C.  38;  ' 
94  L.  T.  295;  22  T.  L.  E.  330— P.  C. 

95.  I^nd— Jurisdiction  over  Provincial 
Court.] — Where  land  is  in  Manitoba,  neither 
the  sale  of  it  can  be  conducted  nor  posses- 
sion given  by  an  Ontario  Court,  nor  has 
either  the  Supreme  Court  of  Canada,  or  her 
Majesty  in  Council  sitting  in  appeal  from  an 
Ontario  Court,  any  wider  jurisdiction. 


Great      Nobth-West      Central      Eailway    '-. 

[Charlebois,  [1899]  A.  C.  114;  68  L.  J.  P.  C. 

25;  79  L.  T.  35-P.  C. 

96.  Land— Lands  in  Ontario  surrendered 
by  the  Indians— Proprietary  Right  Therein 
—Power  of  Disposition— Purported  Sale  by 
Dominion  Government  without  Assent  of  the 
Province— Validity— British  North  America 
Act,  1867,  s.  91.]— The  Dominion  Govern- 
ment, without  obtaining  the  consent  of  the 
province  of  Ontario,  purported  to  sell  and 
convey  to  the  appellants  certain  lands  in 
Ontario,  which  had  been  surrendered  (sub- 
ject to  certain  hunting  rights)  by  the  In- 
dians under  the  North-West  Angle  Treaty 
of  1873. 

Held— that  under  sects.  91,  109,  of  the 
British  North  America  Act,  1867,  the  pro- 
prietary rights  in  such  lands  (subject  to  the 
reservation)  are  vested  in  the  Province  of 
Ontario,  and  that  the  Dominion  Govern- 
ment have  no  power  to  alienate  such  lands 
m  violation  of  the  proprietary  rights  of  the 
province;  and  that  their  act  in  purporting 
to  do  so  was  ultra  vires. 


St.  Catherine's  Milling  Co.  v.  Reg.  (( 
14  App.  Cas.  46;  58  L.  J.  P.  C.  54;  60  L.  T. 
197)  followed. 

Ontario   Mining    Co.   and    Attorney-General 

[for  Canada  v.  Seybold  and  Others,   [1903] 

A.  C.  73;  72  L.  J.  P.  C.  5;  87  L.  T.  449;  19 

T.  L.  E.  48-P.  C. 

97.  Legislative  Power  —  Chinamen— Legis- 
lature of  the  Dominion— Provincial  Legisla- 
titre— Aliens  or  Naturalised  Subjects- 
British  North  America  Act,  1867  (30  &  31 
Vict.  c.  3),  s.  91,  sub-s.  25— British  Columbia 
Coal  Mines  Regulation  Act,  1890  (Revised 
Statutes  of  British  Columbia,  1897,  c.  138), 
s.  4.]— By  virtue  of  sect.  91,  sub-sect.  25, 
of  the  British  North  America  Act,  1867  (53 
Vict.  c.  33),  the  legislature  of  the  Dominion 
is  invested  with  exclusive  authority  in  all 
matters  which  directly  concern  the  rights, 
privileges,  and  disabilities  of  the  class  of 
Chinamen  who  are  resident  in  the  province 
of  Canada.  As  the  whole  pith  and  substance 
of  the  enactments  of  sect.  4  of  the  British 
Columbia  Coal  Mines  Eegulation  Act,  1890, 
consists  in  establishing  a  statutory  prohibi- 
tion which  affects  aliens  or  naturalised  sub- 
jects, it  trenches  upon  the  exclusive  autho- 
rity of  the  Parliament  of  Canada,  and  is  in 
that  respect  ultra  vires  of  the  provincial 
legislature. 

Union  Colliery  Company  of  British  Columbia 

[v.  Bbyden,  [1899]  A.  C.  580;  68  L.  J.  P.  C. 

118;  15  T.  L.  E.  508-P.  C. 

98.  Legislative  Power  —  Liquor  Laws  — 
Power  of  Suppression — Provincial  Legisla- 
tion—British North  America  Act,  1867  (30  & 
31  Vict.  c.  3),  s.  92,  sub-s.  16— Manitoba  Act, 
1900  (63  and  64  Vict.  c.  22.]-The  British 
North  America  Act,  1867,  s.  92,  sub-ss.  13 
and  16,  assigned  to  the  exclusive  jurisdic- 
tion of  provincial  legislatures  (1)  "property 
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and  civil  rights  in  the  province,"  and  (2) 
"  generally  all  matters  of  a  mere  local  or 
private  nature  in  the  province." 

The  question  of  the  suppression  of  the 
liquor  traffic  by  provincial  legislation  falls 
under  No.  16  rather  than  No.  13.  In  legis- 
lating for  the  suppression  of  the  liquor 
traffic  the  object  in  view  is  the  abatement 
or  prevention  of  a  local  evil,  rather  than  the 
regulation  of  property  or  civil  rights. 

A  provincial  legislature  has  jurisdiction 
to  restrict  the  sale  within  the  province  of 
intoxicating  liquors  so  long  as  its  legisla- 
tion does  not  conflict  with  any  legislative 
provision  which  may  be  competently  made 
by  the  Parliament  of  Canada,  and  which 
may  be  in  force  within  the  province  or  any 
district  thereof. 

Matters  which  are  "  substantially  of  local 
or    of    private    interest "   in   a    province- 
matters   which   are    of   a   local    or   private  ; 
nature  "from  a  provincial  point  of  view" 
are     not     excluded     from    the     category    of 
"  matters    of    a    merely    local    or    private  | 
nature "    within   sect.    92,    snb-s.    16,    of   the  j 
British    North   America   Act,   1867,   because 
legislation  dealing  with  them,  however  care- ! 
fully  it  may  be  framed,  may  or  must  have  \ 
an  effect  outside  the  limits  of  the  province, 
and  may  or  must  interfere  with  the  sources  ■ 
of  Dominion  revenue  and  the  industrial  pur-  j 
suits    of   persons   licensed   under   Dominion  i 
statutes   to   carry   on   particular  trades. 

The  legislature  of  Manitoba  did  not  trans- 1 
gress  the  limits  of  its  jurisdiction  when  it  1 
passed  the  Act  known  as  "The  Liquor  Act"  j 
of  1900,  in  order  to  suppress  the  liquor 
traffic  in  Manitoba  by  prohibiting  provin- 
cial transaction  in  liquor  and  purporting  to 
prohibit  all  use  in  Manitoba  of  spirituous 
fermented  malt  and  all  intoxicating  liquors 
as  beverages  or  otherwise  than  for  sacra- 
mental, medicinal,  mechanical,  or  scientific 
purposes,  and  which  Act  included  divers 
prohibitions  and  restrictions  affecting  the 
importation,  exportation,  manufacture,  keep- 
ing, sale,  purchase,  and  use  of  such  liquors. 
Attorney-General  for  Ontario  v.  Attorney- 
Gpncral  for  the  Dnmhiinn  ^[1896]  A.  C.  348; 
65  L.  J.  P.  C.  26;  74  L.  T.  533-P.  C.)  fol- 
lowed. 
Attorxey-General   of   Manitoba    v.    Manitoba 

rLlCENrE-TToLDERS'   ASSOCIATION,    [1902]    A.   C. 

73;  71  L.  J.  P.  C.  28;  50  W.  P.  431;  85  L.  T. 

591;  18  T.  L.  R.  94-P.  C. 

99.  Legislative  Poicer  —  Naturalisation  — 
Franchise—British  Colu  mhia— Necessary  Con- 
sequences of  Nntnrnlhation  to  nil  Nnturnl- 
i^ed  Aliens— VrivUrqcs  nrmrrled  to  Particu- 
lar Classes  onlti— British  North  America 
Acl,  1867,  s.  91  (2:-,).  s.  92  a)-British  Colum- 
bia Provincial  Elections  Act,  1897,  s.  8.]— 
The  British  Columbia  Provincial  Elections 
Act,  1897.  after  defining  (sect.  3)  a  "Japa- 
nese" as  "any  native  of  the  .Japanese 
empire  or  its  dependencies,  not  born  of 
British  parents,  and  including  any  person 
of   the   Japanese   race   naturalised   or   not," 

B.D.— VOL.  I. 


goes  on  ta  provide  that  (sect.  8)  "No  .  .  . 
Japanese  .  .  .  shall  have  his  name  placed 
on  the  register  of  voters  for  any  electoral 
district.  .  .  ."  Notwithstanding  these  pin- 
visions  the  respond  3nt  had  been  registered 
by  order  of  the  Supreme  Court,  who,  on  the 
authority  of  Union  Colliery  Co.  v.  Brydca 
held  that  such  provisions  were  ultra  vires 
the  Provincial  Legislature,  on  the  ground 
that  by  reason  of  sect.  91  (25)  of  the  British 
North"  America  Act,  1867,  the  whole  subject 
of  naturalisation  is  reserved  to  the  exclusive 
jurisdiction  of  the  Dominion  Parliament. 

Held— that  the  respondent  was  not  entitled 
to  be  registered.  The  Dominion  Parliament 
has  the  exclusive  right  to  determine  what 
shall  consti'ute  nataralisation ;  and  in  all 
cases  certain  consequences  must  follow  from 
naturalisation,  e.g.,  the  duty  of  allegiance 
and  the  right  to  protection-,  on  the  other 
hand,  such  privileges  as  the  franchise  may 
be  granted,  or  refused,  at  the  option  of  the 
Provincial  Legislature,  apart  from  any  ques- 
tion of  alienage  or  naturalisation. 

Union  Colliery  Co.  v.  Bryden  ([1899]  A.  C. 

,587;  68  L.  J.  P.   C.  118;  81   L.   T.  227-P.   C. 

No.  97,  supra)  distinguished. 

Cunningham       and       Attorney-General      for 

[British    Columbia    v.    Tomey    Homma    and 

Attorney-General    for    the     Dominion     of 

Canada,  [1903]  A.  C.  151  ;  72  L.  J.  P.  C.  23; 

87  L.  T.  572;  19  T.  L.  R.  126-P.  C. 

100.  Legislative  Power— Powers  of  pro- 
vincial Legislature— Appointment  of  Queen's 
Counsel— Poivers  of  Lieutenant-Governor  of 
province— Prerogative  of  Crown.']— Kvl  Act 
of  a  provincial  Legislature  empowering  the 
Lieutenant-Governor  to  appoint  by  letters 
patent  Queen's  Counsel  within  the  province, 
is  within  the  limit  of  their  legislative 
authority,  and  such  appointments  _  by  the 
Lieutenant-Governor  do  not  constitute  an 
encroachment  upon  the  prerogative  of  the 
Crown. 

Attorney-General    for    Canada    v.    Attorney- 

[General  for  Ontario,  [1898]  A.  C.  247;  67 

L.   J.   P.   C.  17;  77  L.  T.  539;  14  T.   L.   E. 

106-P.   C. 

101.  Legislative  Poiver  —  Ultra  vires  — 
I  British    Columbia    Cattle    Protection    Acts, 

1891,  1895  (54  Vict.  c.  1,  and  58  Vict.  c.  7.]- 
Action  brought  to  recover  the  value  of  two 
horses  which  had  got  on  the  railway  of  the 
respondent  company  by  reason  of  there  not 
being  any  fence  on  each  side  of  the  railway 
pursuant  to  the  British  Columbia  Cattle 
Protection  Acts,  1891,  1S95. 

Held— that  the  British  Columbia  Cattle 
Protection  Acts,  18')1,  1895,  were  ultra  vires 
of  the  provincial  legislature  so  far  as  the  re- 
spondent coaapany  was  concerned. 

Madden  r.  rsEt.f!o.>j  and  Fort   Sheppard  Pail- 

[WAT.  [l^r-  P.  C.  626;  68  L.  J.  P.  C.  148: 

15  T.   L.   P.   484-P.   C. 

102.  Tjcgislative  Poircr  —  Provincial  Legis- 
lature—"  Criminal    Law"  —  British    North 

31 


968 


DEPENDENCIES,    COLONIES    AND    INDIA. 


964 


Canada — Guntinued. 

America  Act,  1867  (30  &  31  Vict.  c.  3),  ss.  91,  92 
—Lord's  Day  Profanation  Act  (Revised 
Statutes  of  Ontario,  1897)  c.  246.]-By  sect. 
91,  sub-s.  27  of  the  British  North  America 
Act,  1897,  there  is  reserved  to  the  Dominion 
Legislature  "  the  criminal  law,  except  the 
constitution  of  courts  of  criminal  jurisdic- 
tion, but  including  the  procedure  in  crimi- 
nal matters." 

Held— that,  in    conseqiience    of  the  above 
section,  the  Lord's  Day  Profanation  Act  of 
Ontario  was  ultra  vires  the  Provincial  Legis- 
lature. 
Attorney-General    fob    Ontario  v.  Hamilton 

[Street  Ey.   Co.  and  Others,   [1903]   A.  C. 

524;  72    L.    J.    P.    C.    105;  89  L.  T.  107;  19 
T.  L.  E.  612— P.  C. 

103.  Legislative  Poiver— Provincial  Legisla- 
ture— Municipal  Legislation  affecting  Rail- 
waijs— British  North  America  Act,  1867  (30 
&  31  Vict.  c.  3),  s.  92,  suh-s.  10.]— A  British 
North  America  Act,  whilst  it  gave  the 
Legislature  control  of  a  railway  qua  rail- 
way to  the  Parliament  of  the  Dominion,  did 
not  declare  that  the  railway  should  cease  to 
be  part  of  the  provinces  in  which  it  was 
situated,  nor  that  it  should,  in  other  res- 
pects, be  exempted  from  the  jurisdiction  of 
the  provincial  Legislatures.  Accordingly, 
the  Parliament  of  Canada  has  exclusive 
right  to  prescribe  regulations  for  the  con- 
struction, repair,  and  alteration  of  the  rail- 
way, and  for  its  management,  and  to  dictate 
the  construction  and  powers  of  the  com- 
pany; but  it  is,  inter  alia,  reserved  to  the 
provincial  Parliament  to  impose  direct  tax- 
ation upon  those  portions  of  it  which  are 
within  the  province,  in  order  to  the  raising 
of  a  revenue  for  provincial  purposes. 
Canadian  Pacific  Eailway  v.  Corporation  of 
[the  Parish  of  Notre  Dame  de  Bonsecours, 
[1899]  A.  C.  367;  68  L,  J.  P.  C.  54;  80  L.  T. 
434— P.  C. 

104.  Legislative  Power  —  Railways  —  "  Civil 
Rights" — British  North  America  Act,  1867 
(30  &  31  Vict.  c.  3),  s.  92  (10),  (13.)]— The  Act 
of  Parliament  of  Canada,  4  Edw.  7,  c.  31 — 
which  prohibits  through  railway  companies 
which  are  within  the  jurisdiction  of  the 
Dominion  Parliament  from  contracting  out 
of  their  liability  to  pay  damages  for  per- 
sonal injuries  to  their  servants— is  an  Act 
ancillary  to  railway  legislation,  and  as 
such  within  the  competency  of  the  Dominion 
Parliament,  though  it  may  affect  'Vivil 
rights  in  the  province,"  which  by  sect.  92 
(13)  of  the  Act  of  1867,  are  left  to  the  exclu- 
sive jurisdiction  of  the  Provincial  Legisla- 
ture. 

The  Grand  Trunk  Ey.  Co.  of  Canada  v.  The 

[Attorney-General    for    the    Dominion     of 

Canada,  [1907]  A.  C.  65;  76  L.  J.  P.  C.  23; 

95  L.  T.  631;  23  T.  L.  E.  40— P.  C. 

105.  Legislative  Powei —  Railways  —  Level 
•-t>^5sin2    in    Town — Protection    of    Street — 


j  Apportionynent  of  Expenses—"  Person  lute- 
rested  "—Railway  Act,  1888  (Canada)  (51 
Vict.  c.  29),  ss.  187,  18»— British  North  Ame- 
rica Act,  1867  (30  &  31  Vict.  c.  3),  ss.  91  (29), 
92  (8),  (10)  (a),  13.]— A  railway  connecting 
one  province  with  another  crossed  the  street 
of  a  town  by  a  level  crossing.  The  Eailway 
Committee,  acting  under  sects.  187  and  188 
of  the  Dominion  Eailway  Act,  1888,  directed 
that  the  railway  company  should  maintain 
gates  and  watchmen  at  the  level  crossing, 
and  that  the  cost  thereof  should  be  borne  in 
equal  proportions  by  the  railway  company 
and  the  corporation  of  the  town.  The  cor- 
poration having  objected  to  pay  their  pro- 
portion : 

Held— that  sects.  187  and  188  of  the  Eail- 
way Act,  1888,  were  not  ultra  vires  the 
Dominion  Parliament;  that  the  corporation 
of  the  town  were  "persons  interested" 
within  the  meaning  of  sect.  188  of  that  Act; 
and  that  therefore  the  order  of  the  Eailway 
Committee  was  within  their  jurisdiction. 

The  Corporation  of  the  City  of  Toronto  v. 

[The    Canadian    Pacific    Ey.    Co.,   (1907)  24 

T.  L.  E.  103-P.  C. 

106.  Mines  and  Minerals— Railway— Land 
Subsidy— Reservation  of  Mines  and  Minerals 
—Dominion  Lands  Act  (Revised  Statute  of 
Canada,  1886  c.  54),  ss.  29,  32,  47,  48,  90-Rail- 
icay  Land  Subsidies  Act,  1890  (53  Vict.  c.  4), 
s.  2.]— Lands  granted  by  the  Crown  as  a  sub- 
sidy towards  the  construction  of  a  railway 
under  53  Vict.  c.  4,  are  not  subject  to  the 
Dominion  Lands  Act,  and  the  regulations 
of  1889,  and  where  there  is  no  express  reser- 
vation of  mines  and  minerals  in  the  grant, 
the  mines  and  minerals,  except  gold  and 
silver,  pass  under  the  grant. 

Decision  of  the  Supreme  Court  of  Canada 
(33  Can.  S.  C.  E.  673)  reversed. 

Calgary    and    Edmonton     Eailway    Co.    and 

[Another  v.  The  King,  [1904]  A.  C.  765;  73 

L.  J.  P.  C.  110;  91  L.  T.  301;  20  T.  L.  E. 

770-P.   C. 

107.  Mining  Law  and  Regulations  — 
"Placer"  Miner— Renewal  of  Grant— Right 
to— Effect  of— Right  of  Government  to  im- 
pose a  Royalty— Dominion  Lands  Act,  1886 
(if.  S.,  c.  54),  s.  il— Mining  Regulations,  1889, 
s.  17.]— A  person  holding  a  grant  for  placer 
mining  is  not  in  the  same  position  as  the 
holder  of  a  quartz  mining  grant,  and  is  not 
entitled,  as  of  right,  to  a  renewal  of  his 
grant. 

If  a  placer  miner  obtains  a  renewal  of  his 
grant  before  the  expiration  of  its  currency, 
he  holds  under  his  new  grant,  not  in  con- 
tinuation of,  but  in  substitution  for,  his 
original  grant;  and,  therefore,  his  new  grant 
is  subject  to  all  regulations  in  force  at  the 
date  when  it  came  into  operation. 

The  Governor  in  Council  has  power  to 
make  a  regulation  requiring  placer  mint  rs 
to  pay  a  percentage  on  their  output.  Such 
a  royalty  is  not  a  tax,  but  a  reservation  by 
the  owner  out  of  his  grant. 


965 


DEPENDENCIES,    COLONIES    AND    INDIA. 


966 


Canada — Cvntinucd. 

Decision     of     Supreme     Court      (32     Can. 

S.  C.  R    580  affirmed. 

Chappelle     v.     Regem;     Carmack     v.     Regem; 

[Tweed    t'.    Regem,    [1904]    A.    C.    127;    73 

L.  J.  P.  C.  18;  89  L.  T.  513;  20  T.  L.  R.  71 

-P.    O. 

108.  Patent— Canadian  Patent  and  Brilish 
Patent  for  same  Inventio7i— Expiry  of 
British  Patent— Expiry  of  Canadian  Patent 
—"If  a  Foreign  Patent  exists  "—Canadian 
Patent  Act— Revised  Statutes  of  Canada, 
c.  &1— Canadian  Patent  Act  (55  &  56  Vict, 
c.  24),  s.  1.]— On  the  1st  of  March,  1892,  an 
American  obtained  a  patent  in  the  United 
States  for  "  improvements  in  boiler  and 
other  furnaces."  On  the  same  day  he  ap- 
plied in  Canada  for  a  Canadian  patent  and 
iu  England  for  a  British  patent  for  the 
same  invention. 

On  the  12th  of  July,  1892,  the  British 
patent  was  granted  for  fourteen  years  from 
the   1st   of   March,   1892. 

On  the  15th  of  October,  1892,  the  Canadian 
patent  was  granted  for  eighteen  years  from 
the  15th  of  October,  1892. 

On  the  1st  of  March,  1897,  the  British 
patent  expired,  the  fees  necessary  for  keep- 
ing it  subsisting  not  having  been  paid. 

Held— that  a  British  patent  was  a  foreign 
patent  within  the  meaning  of  sect.  8  of  the 
Canadian  Patent  Act;  that  as  soon  as  the 
British  patent  expired,  the  Canadian  patent, 
if  then  existing,  expired  also,  as  the  mean- 
ing of  the  section  was  that  there  was  no  ; 
limit  as  to  time,  except  that  the  foreign 
patent  must  exist  and  expire  after  tlie 
Canadian  patent  had  been  granted  and  be- 
fore it  had  ceased  from  any  other  cause. 
Dominion  Cotton  Mills  Co.,  Ld.  v.  General 

[Engineering    Co.    of    Ontario,    Ld.    [1902] 

A.  C.  570;  71  L.  J.  P.  C.  119;  87  L.  T.  18G; 
18  T.  L.  R.  766;  19  R.  P.  C.  521— P.  C.  j 

109.  Patent — Combination — Material  Part ! 
— Infringement  —  Hose  Counlers— Canadian 
Patent  Act  (R.  S.  Can.  c.  61),  s.  13.]— There 
are  three  ways  in  which  a  patent  for  an 
apparatus  may  be  infringed  :  (1)  by  taking 
the  whole  instrument  from  beginning  to 
end;  (2)  by  taking  a  certain  number  of  its 
parts,  in  which  case  it  is  a  question  of  fact 
whether  the  substance  has  been  taken  with 
only  a  colourable  alteration;  (3)  by  taking  a 
part,  or  parts,  which  have  been  claimed  by 
the  patentee  as  a  separate  head  of  inven- 
tion. 

In  considering  whether  the  substance  of 
an  invention  has  been  taken  the  state  of 
previous  knowledge  is  important,  for,  if  the 
merit  of  the  invention  consisted  in  the  idea 
or  principle,  a  machine  based  on  the  same 
idea  or  principle  might  well  be  an  infringe- 
ment, although  the  detailed  means  of  carry- 
ing it  into  effect  be  different :  secus,  if  the 
idea  be  old,  and  the  merit  of  the  invention 
be  the  paiticular  means  employed. 

Decision  of  Court  of  King's  Bench  (:? 
Quebec  L.  R.  103)  affirmed.  i 


Consolidated     Car     Heating     Co.     v.     Came, 

[1903]    A.    C.    509;  72    L.    J.    P.    C.    110;  89 

L.  T.  224;  19  T.  L.  R.  692— P.  C. 

!  110.  Practice  —  New  Trial  — Negligence — 
Injury  caused  by  Explosion — Suitability  of 
Machinery  —  Evidence  for  Jury  —  New 
Trial— Functions  of  Court  of  Appeal.} 
— A  workman  in  a  cartridge  factory 
was  injured  by  an  explosion.  A  jury 
awarded  him  damages,  finding  "  neg- 
lect "  on  the  part  of  the  employers  "  to 
supply  suitable  machinery,"  and  "  to  take 
proper  precautions  to  prevent  an  explo- 
sion"; they  also  found  that  the  plaintiff's 
injury  was  "not  in  any  way  caused  by  his 
own  fault,  neglect,  or  negligence."  The 
Court  of  Review  and  Court  of  King's  Bench 
refused  to  interfere  with  the  verdict,  but 
the  Supreme  Court  of  Canada  set  it  aside. 

Held— that  on  such  an  appeal  to  the 
Supreme  Court  the  duty  of  that  Court  is  not 
to  re-try  the  question,  but  is  similar  to  that 
of  the  English  Court  of  Appeal;  that  a  ver- 
dict must  be  allowed  to  stand,  if  it  be  such 
as  a  jury  of  reasonable  men  might  find  on 
the  evidence  before  them ;  and  that,  in  the 
present  case,  there  was  ample,  if  not  conclu- 
sive, evidence  to  support  the  verdict. 

McArthub  v.  Dominion  Cartridge  Co.,  [1905] 

[A.  C.  72;  74  L.  J.  P.  C.  30;  53  W.  R.  305; 

91  L.  T.  698;  21  T.  L.  R.  47— P.  C. 

111.  Practice— Rule  of  Judicial  Committee 
of  Privy  Council — Concurred  Judgments  in 
Courts  Below — New  Point — Avoidance  of 
Gift  made  by  Testator  in  his  Lifetime — 
Civil  Code  {art.  762).] — It  is  not  the  practice 
of  the  Privy  Council  to  disturb  a  judgment 
on  a  question  of  fact  where  the  Courts  below 
have  unanimously  agreed  in  their  conclu- 
sion on  the  evidence,  except  where  it  is 
plain  that  there  has  been  a  miscarriage  of 
justice,  or  at  least  that  the  evidence  has  not 
been  adequately  weighed  or  considered.  It 
is  a  rule  of  practice  at  the  Board  that  a  new 
point  will  not  be  entertained  by  their  Lord- 
ships which  might  have  been  met  by  evi- 
dence in  the  Courts  below. 

By  art.  762  of  the  Civil  Code,  gifts  pur- 
porting to  be  inter  vivis  are  void  as  pre- 
sumed to  be  made  in  contemplation  of  death 
when  they  are  made  during  the  supposed 
mortal  illness  of  the  donor,  whether  it  be 
followed  or  not  by  his  death,  unless  circum- 
stances tend  to  render  them  valid.  There 
was  no  allegation  in  the  pleadings  nor  evi- 
dence that  the  gifts  made  during  the  sup- 
posed moital  illness  of  the  donor— which  of 
course  moans  during  an  ^'llness  of  the 
donor  which  was  supposed  by  those  about 
him,  and  believed  by  himself,  to  be  mortal 
in  its  character— that  was  likely  to  result  in 
his  death.  It  was  contended  that  art.  762 
applied  to  thf  wiMi  ".hicli  wore  made  by  the 
testator  to  the  respondent  during  his  life- 
time. 

Held— that  the  point  could  not  be  enter- 
tained   by    tr>mi'    Lordships,  as    there  were 
31—2 
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neither  the  pleadings  nor  facts  before  them 
which  would  entitle  them  to  do  so. 
Archambadlt  v.  Archambault,  [1902]  A.  C.  575; 
[71  L.  J.  P.  C.  131;  87  L.  T.  404-P.  C. 

112.  Railway  —  Canada  Railway  Act  (51 
Vict.  c.  29),  s.  262,  sub-ss.  3,  i— Construction— 
Railumy  Conunittee  of  Privy  Council  of 
Canada.^— The  Dominion  Eailway  Act  (51 
Vict.  c.  29),  s.  262,  sub-ss.  3,  4,  imposed  upon 
the  Grand  Trunk  Eailway  Company  the 
duty  of  filling  or  packing  frogs  and  other 
spaces.  The  Railway  Committee  of  the 
Privy  Council  of  Canada  had  ordered,  under 
statutory  authority,  that  the  company 
should  be  at  liberty  to  leave  out  the  packing 
or  filling  of  frogs  and  other  spaces  from 
December  to  April  in  each  year. 

Held— that  the  committee  had  no  power 
to  make  the  order,  as  the  power  of  the 
committee  to  dispense  with  filling  had  refer- 
ence only  to  the  filling  specifically  mentioned 
in  the  Act,  and  did  not  apply  to  the  case 
in  question,  and  that  such  an  extension  was 
not  authorised  by  the  ordinary  grammatical 
construction  of  the  sub-sections,  nor  made 
imperative  by  any  context  or  provision  to 
enlarge  the  scope  of  the  proviso. 
Grand  Trunk  Railway  Company  of  Canada  v. 

[Washington,  [1899]  A.  C.  275;  68  L.  J.  P.  C. 
37;  80  L.  T.  301— P.  C. 

113.  Raihcay—Mortgage— Charge  on  Land 
and  Railway— Power  of  Sale— 4:6  Vict.  c.  24, 
ss.  14,  15,  16;  47  Vict.  c.  60;  51  Vict.  c.  29.]— 
A  railway  which  is  subject  to  the  legislation 
of  the  Dominion  of  Canada  can  be  sold  in  a 
suit  by  trustees  for  bondholders  to  enforce 
a  mortgage  on  the  railway  company's  rail- 
way,  lands,   and  franchises. 

Semhle,  a  railway  which  is  subject  exclu- 
sively to  the  law  of  the  Province  of  Ontario 
cannot  be  sold  in  a  suit  to  enforce  such  a  j 
mortgage. 

Decision  of  the  Court  of  Appeal  for  On- 
tario (8  Ont.  L.  E.  342)  affirmed. 
The  Central  Ontario  Ry.  v.  The  Trusts  and  \ 

[Guarantee  Co.,  Ltd.,  [1905]  A.  C.  576;  74 

L.  J.  P.  C.  116;  93  L.  T.  317;  21  T.  L.  R. 
732— P.  C. 

114.  Revenue— Customs  Act,  1886  (49  Vict, 
c.  32),  ss.  25,  31,  34,  150— Customs  Tariff  Act, 
1894  (57  &  58  Vict.  c.  23),  s.  4,— Goods  im- 
ported.^ —  Goods  are  "  imported  into 
Canada"  within  the  meaning  of  sect.  4  of 
the  Customs  Tariff  Act,  1894,  when  they  are 
landed  and  delivered  to  the  importer  or  to 
his  order,  or  when  they  are  taken  out  of 
the  warehouse,  if  they  are  placed  in  bond, 
not  when  the  vessel  enters  a  port  of  call  on 
her  way  to  hru   tririmate  destination. 

Judgment  oi'  tire  Court  below  affirmed. 
Canada    Sugar    Eefining    Co.,    Ltd.    v.    The 
[Queen,  [1898]  A.  C.  735;  67  L.  J.  P.  C.  126; 
79  L.  T.  146;  14  T.  L.  R.  545-P.  C. 

115.  Revenue  —  Customs    Duty  —  Foreign 


Ship  Imported  into  Canada— Duty  on  when 
Registered  —  Ultra  vires  —  Customs  Tariff 
Act,  1897  (60  &  61  Vict.  c.  16),  ss.  3,  4,  Sched. 
.4..,  item  409.]— A  foreign  built  ship  is  sub- 
ject to  customs  duty  if  imported  into  Canada 
upon  "  application  for  Canadian  Eegister," 
i.e.,  upon  "  application  for  British  Register 
in  Canada." 

The  terms  of  the  Customs  Tariff  Act,  1897, 
which  impose  such  duty,  are  not  ultra  vires 
as  conflicting  with  the  provisions  of  the 
Merchant    Shipping    Act,    1894. 

Decision  of  the  Supreme  Court  of  Canada 
(32  Can.  S.  C.  R.  277)  affirmed. 

Algoma  Central  Ry.  Co.  v.  The  King,  [1903] 

[A.  C.  478;  72  L.  J.  P.  C.  108;  89  L.  T.  109; 

19  T.  L.  R.  623;  9  Asp.  M.  C.  431-P.  C. 

116.  Rights  of  Dominion  and  Provinces- 
British  North  America  Act,  1867  (30  Vict, 
c.  3),  ss.  91,  92,  108,  Sched.  d— Rivers  and 
Lakes — Public  Harbours— Fisheries.]— There 
is  no  presumption  that  because  legislative 
jurisdiction  in  respect  of  particular  subject- 
matters  was  vested  in  the  Dominion  Parlia- 
ment by  the  British  North  Ameiica  Act, 
18G7,  proprietary  rights  were  thereby  trans- 
ferred to  it. 

Rivers  remain  vested  in  the  Provinces,  and 
only  improvements  in  rivers  and  lakes  are 
transferred  to  the  Dominion  of  Canada. 

Public  harbours  are  vested  in  the 
Dominion,  but  it  does  not  follow  that,  be- 
cause a  foreshore  on  the  margin  of  a  harbour 
is  Crown  Property  it  necessarily  forms  part 
of  the  harbour. 

Sect.  91  of  the  British  North  America  Act, 
18G7,  does  not  convey  to  the  Dominion  of 
Canada  any  proprietary  rights  in  relation  to 
fisheries,  but  the  enactment  of  fishery  regu- 
lations and  restrictions  is  within  the  exclu- 
sive competence  of  the  Dominion  Legislature, 
though  proprietary  rights  may  be  thereby 
affected ;  but  it  doos  not  follow  that  the 
legislation  of  a  provincial  legislature  is  in- 
competent merely  because  it  may  have  rela- 
tion to  fisheries. 
I  The  Dominion  Parliament  has  jurisdiction 
to  pass  an  Act  dealing  with  "  works  con- 
structed in  or  over  navigable  waters." 

In  matters  as  to  which  the  Dominion  Par- 
liament has  exclusive  power  to  legislate, 
provincial  legislation  cannot  be  held  valid 
till  overridden  by  Dominion  legislation. 

The  Judicial  Committee  will  not  deal  with 
questions  affecting  the  rights  of  persons  not 
parties  to  the  litigation. 
Attorney-General  for   Canada   v.   Attorneys- 

[General   for   Ontario,    Quebec,   and   Nova 

Scotia,  [1898]  A.  C.  700;  67  L.  J.  P.  C. 
j  90;  78  L.  T.  697— P.  C. 

!  117.  Revenue— Succession  Duties— Death  of 
Person  in  Ontario— Certain  Movable  Pro- 
perty in  Quebec— Quebec  Succession  Dhity 
Act,  1892.]— A  person,  who  was  domiciled  in 
Ontario,  and  who  died  there,  had  at  the 
time  of  his  death  {inter  alia)  the  following 
property :— (a)  a  mortgage  debt  secured  on 
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land  in  Moatreal ;  (b)  shares  in  a  bank, 
whose  head  office  is  in  Montreal ;  (c)  shares 
in  the  Montreal  register  of  a  bank,  whose 
head  office  is  at  Toronto,  but  which  has 
separate  registers  at  Toronto  and  Montreal 
for  different  portions  of  its  capital.  Quebec 
claimed  succession  duty  on  this  property 
under  the  following  words  in  the  Quebec 
Succession  Duty  Acts  :  1191  B.,  "  AH  trans- 
missions owing  to  death  of  the  property  in 
.  .  .  movable  and  immovable  property  in  the 
province.  .  .  ." 

Held— that  the  property  was  not  liable  to 
duty.  The  taxes  imposed  by  the  Acts  on 
movable  property  are  imposed  only  on  pro- 
perty which  the  successor  claims  under  or  by 
virtue  of  Quebec  law;  whereas  the  property 
now  in  question  had  devolved  under  the  law 
of   Ontario. 

Wallace  v.  A.-G.  ((18G5)  L.  E.  1  Ch.  1;  35 
L.  J.  Ch.  124;  13  L.  T.  480)  approved. 

Decision  of  Court  of  King's  Bench  for 
Lower  Canada  affirmed. 

Lambe  v.  Manuel,   [1903]   A.   C.   G8;   72  L.  J. 
[P.  C.  17;  87  L.  T.  460;  19  T.  L.  E.  68— P.  C. 

118.  Telephone  Company— Rights  of— In- 
corporated by  Dominion  Act— Undertaking 
extending  to  more  than  one  Province— Act 
of  Provincial  Legislature— Effect  of— British 
North  America  Act,  1867  (30  &  31  Vict,  c.  3), 
ss.  91,  92— Dominion  Act,  1880  (43  Vict.  c.  67) 

-Ontario   Act,    1882    (45   Vict.    c.    71).]— The 


Held  also— (6)  that  the  company's  under- 
taking could  not  be  regarded  as  divided  into 
a  local  business  within  the  control  of  the 
provincial  legislature,  and  a  national  busi- 
ness under  the  control  of  the  Dominion  Par- 
liament. 

Toronto  Corporation  v.  Bell  Telephone  Co., 

[of  Canada,  [1905]  A.  C.  52;  74  L.  J.  P.  0. 

22;  91  L.  T.  700;  21  T.  L.  E.  45— P.  C. 

119.  Temperance  Act  —  Search  Warrant 
before  Prosecution— CertiorsiTi-Special  leave 
to  Appeal— Canada  Temperance  Act,  1888 
(51  Vict.  c.  34),  5.  10.]— A  search  warrant 
was  issued  and  executed  under  the  Canada 
Temperance  Act,  1888;  and  a  quantity  of 
intoxicating  liquor  was  found  upon  the  hotel 
premises  searched.  The  appellant  was  con- 
victed in  respect  thereof  and  an  order  made 
for  the  destruction  of  the  liquor.  The 
Supreme  Court  refused  a  certiorari  to  bring 
up  and  quash  the  record  of  the  search  and 
the  destruction  order. 

Held — that  the  decision  was  plainly  cor- 
rect, and  that  special  leave  to  appeal  should 
be  refused. 

TowNSEND    V.    Cox,     [1907]     A.    C.    614;    76 
[L.  J.  P.  C.  98-P.  C. 


to  carry  its  wires  "  along, 
any   public   highways,    stre 


across  or  under 
&c. 


120.    Temperance  Act — Variance  in  the  Com- 
plaint—Numerous   Convictions— Offences  in- 
cluded   in     One     Complaint— Maximum     of 
Penalty— Canada    Temperance   Act,   1864    (27 
_  &  28  Vict.  c.  18),  ss.  15,  17.]-Sect.  17  of  the 

defendant  company  was  incorporated ' by  "the  j  ^t"'^^^^^  Temperance  Act    1864,  provides  that 
Dominion  Act  of  1880,  which  gave  it  power  i  ^''''^."^"^rf  ""^^  ^^  the  same  party  may 

be  included  m  one  complaint  provided  the 
time  and  place  of  each  offence  are  stated ;  but 
whatever  may  be  the  number  of  the  offences 
Held— (1)  that  the  undertaking  of  the  com-  included  in  one  complaint  the  maximum  of 
pany  was  one  of  those  expressly  excepted  by  penalty  imposable  for  them  all  shall  in  no 
sect.  92  (10)  of  the  British  North  America  ''  case  exceed  $100.  The  Superior  Court  was 
Act,  1867,  from  the  "  local  works  and  under-  ]  of  opinion  that  the  legislature  thought  a 
takings"  assigned  to  provincial  legislatures,  ;  penalty  of  $100  was  sufficient  punishment 
such  exception  including  "lines  of  .  .  .  i  for  all  offences  committed  by  the  respondent 
telegraphs  and  other  works  and  undertak-  within  the  three  months  previous  to  the 
ings  connecting  the  province  with  any  other  prosecution  prescribed  by  sect.  15. 
or  others  of  the  provinces  or  extending  be- 
yond the  limits  of  the  province";    (2)  tliat, 


Held— that    the    purpose    of    sect.    17    ap- 
peared to  be  to  prevent  a  prosecution  under 
therefore,     no   provincial    legislature    could    the  Act,  where  only  one  offence  is  charged, 
'nterfere   with   its  operations,    and    it   oouhl     failing  by  reason  of  the  evidence  not  being 


open  the  streets  of  Toronto  without  leave 
from  the  corporation. 

I{.  V.  Mohr  ((1881)  7  Quebec  L.  E.  183)  over- 
ruled. 

In  consequence  of  the  last  mentioned  deci- 
sion the  company  had  assented  to  the  pass- 
ing of  the  Provincial  Act  of  1882,  empower- 
ing them  to  open  such  streets  on  obtaining 
leave  from   the  corporation. 

Held— (3)  that  such  Act  was  ultra  vires  the 
Provincial  Legislators,  and  could  not  be 
validated  or  made  operative  by  the  com- 
pany's assent;  (4)  that  an  amending 
Dominion  Act  of  1882  (45  Vict.  c.  95)  did  not 
render  the  consent  of  the  corporation  neces- 
sary to  opening  up  streets;  and  (5)  that, 
therefore,  the  company  might  still  open  the 
streets  without  leave. 


ufficient  to  prove  it,  or  in  consequence  of 
variance  in  the  complaint  from  the  evidence 
of  the  time  when,  or  the  person  to  whom, 
the   intoxicating    liquor    was   sold,    if    more 
than  one  offence   had  been  committed,   and 
the   limit  of  the   penalty   to  $100  indirectly 
restrained  the  use  of  that  power.    There  was 
no  reason  for  thinking  that  "  may  "  was  to 
be  imperative,  and  the  same  as  "  shall." 
Wentwouth  v.  Mathie0,  [1900]  A.  C.  212;  69 
[L.  J.  P.  C.  11;  82  L.  T.  161;  16  T.  L.  E. 
223-P.  C. 
(b)  British  Columbia. 

121.  Local  dovcrnmcnt  —  Corporation— 
Bridges  —  Adoption  \>y  inking  over  and 
managing— Byclaw— Liability  of  Corporation 
for    Accident    to    Bridge— British    Columbia 
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Municipal  Act,  1892  (55  Vict.  c.  33).]— The 
corporation  of  the  citj'  of  Victoria  under  the 
British  Columbia  Municipal  Act,  55  Vict.  c. 
33,  which  prescribed  no  particular  form  of 
adoption,  took  into  its  hands  and  managed  a 
bridge  since  1892. 

Held — that  the  statute  was  satisfied,  and 
that  it  was  to  be  assumed  from  that  condi- 
tion of  things  that  all  those  things  were 
legally  done.  If  illegality  be  raised,  the 
burden  of  proof  is  upon  those  persons  who 
seek  to  show  that  these  acts  were  illegal  and 
not  justified  by  the  course  of  law  and  ad- 
ministration in  which  they  were  engaged. 
It  would  be  for  the  corporation  itself  to 
show  that  that,  which  was  prima  facie  their 
act,  was  not  their  act,  by  every  species  of 
evidence  by  Avhich  their  authority  could  be 
negatived. 

In  an  action  to  recover  damages  from  the 
corporation  by  reason  of  an  accident,  the 
nature  of  which  was  that,  while  a  tramcar 
was  passing  over  a  bridge  under  the  care 
and  control  of  the  corporation,  the  bridge 
broke  down  and  the  husband  of  the  plaintiff 
was  drowned,  the  proximate  cause  of  the 
accident  was  found  by  the  jury  to  be  the 
decay  and  an  injury  to  a  particular  beam  by 
an  act  of  an  officer  of  the  corporation.  The 
question  whether,  if  the  original  construction 
of  the  bridge  was  such,  and  the  pressure 
placed  upon  it  by  the  tramway  company 
was  so  great,  that,  under  any  circumstances, 
independently  of  decay  or  misuse  of  the 
beam,  the  weight  placed  upon  it  would  have  ■ 
caused  the  destruction  of  the  bridge,  not  i 
having  been  presented  to  the  jury,  could 
not  be  raised  after  the  trial.  ' 

Victoria    Corpoeation    v.    Patterson,    [1899]  i 

[A.  C.  615;  68  L.  J.  P.  C.  128;  81  L.  T.  270— 

P.  C.  I 

122.  Mineral  Bights— Power  of  Provincial  I 
Legislature  —  Vancouver  Island  Settlers' 
Rights  Act,  1904,  s.  3.]— The  Vancouver 
Island  Settlers'  Eights  Act,  1904,  was  not 
ultra  vires  the  Legislature  of  British 
Columbia.  The  effect  of  sect.  3  of  that  Act  i 
in  granting  the  fee  simple  of  land  to  any 
settler  within  the  railway  belt  on  certain  ' 
conditions  is  to  pass  the  mines  and  mine- 
rals as  well  as  surface  rights. 

McGregor  v.  Esquimalt  and  Nanaimo  Ey.  Co.,  ■ 
[1907]  A.  C.  462;  76  L.  J.  P.  C.  85;  97  L.  T.  ' 
223-P.  C. 

123.  Revenue— hicome  Tax—Meining  of 
word  "Income" — Assessment  Act,  1901  (1 
Edw.  7,  c.  56),  s.  3.] — The  word  income  in  sect. 
3  of  the  British  Columbia  Assessment  Act, 
1901,  includes  all  gains  and  profits  derived 
from  personal  exertions,  whether  such 
gains  and  profits  are  fixed  or  fluctuating, 
certain  or   precarious. 

Therefore,  engineers  paid  not  by  wages  or 
by  salary,  but  according  to  a  mileage  rate  j 
calculated  on  the  miles  run  by  their  engines,  : 
are  liable  to  pay  income  tax  on  the  excess 
of  their  earnings  above  the  statutory  limit 
of  $1,000. 


I  Attorney-General    for    British    Columbia    v. 

[OsTRUM,  [1904]  A.  C.  144;  73  L.  J.  P.  C.  11; 

I  89  L.  T.  509;  20  T.  L.  E.  64— P.  C. 

'  124.  Waterworks  —  "  Unrecorded  Water  " 
\  —Esquimalt  Waterworks  Acts,  1885  (48  Vict., 
j  c.  30),  s.  10,  and  1892   (55  Vict.  c.  51),  ss.  3, 

10 — Water   Clauses    Consolidation   Act,   1897 

(60  Vict.,  c.  45),  ss.    2,    40.]— Certain    water 

from  Goldstein  Eiver  and  Niagara  Creek 
,  held  not  to  be  "  unrecorded  water  "  within 
[  the  meaning  of  sect.  40  of  the  Water 
j  Clauses     Consolidation     Act,    1897,  so    as   to 

authorise  the  respondent  municipality  to 
!  appropriate  it  as  a  source  of  water  supply 
t  for  the  city,  the  same  having  been  already 

"  ascertained,  set  out,  or  appropriated  "  by 
I  the  appellants  under  sect.  10  of  the  Esqui- 
[  malt   Waterworks  Act,  1885,  and  sect.  3  of 

the  Esquimalt  Waterworks  Act,  1892,  for 
!  the  purpose  of  fulfilling  the  obligation  im- 
I  posed    upon    them    by    sect.  10  of  the  latter 

Act  of  supplying  water,  if  required  to  do  so, 

to  the  respondents. 

i  The  Esquimalt  Waterworks  Co.  v.  The  Cor- 

[PORATION    of     the     CiTY     OF    VICTORIA,    [1907] 

A.  C.  499;  76  L.  J.  P.  C.  75;  97  L.  T.  492; 
23  T.  L.  E.  762-P.  C. 

(c)  Lower  Canada. 

125.  Appeal  from  Judgment  on  Petition  of 
Right  —  Contract — Interpretation.^ — An  ap- 
peal lies  to  Her  Majesty  from  the  decision  of 
the  Court  of  Queen's  Bench  on  a  petition  of 
right. 

A  contract  purported  to  be  made  between 
Her  Majesty  the  Queen,  represented  by  the 
provincial  secretary,  and  ihe  respondent 
Demers.  It  did  not  purport  to  contain  any 
covenant  or  obligation  of  any  sort  on  the 
part  of  the  Crown.  By  the  contract  the  re- 
spondent undertook  to  print  certain  public 
documents  at  certain  specified  rates. 

Held — that  for  all  work  given  to  the  re- 
spondent on  the  footing  of  the  contract,  the 
Government  was  undoubtedly  bound  to  pay 
according  to  the  agreed  tariff.  But  that  the 
contract  imposed  no  obligation  on  the  Crown 
to  pay  the  respondent  for  work  not  given  to 
him  for  execution. 

Eeg.   v.   Demers,   [1900]   A.    C.   103;  81  L.  T. 
[795;  69  L.  J.  P.  C.  5— P.  C. 

126.  Builder's  Privilege  —  Hypothecary 
Privilege— Civil  Code  of  Lower  Canada,  arts. 
2013  G.  and  2103  L-Act  to  amend  the  Civil 
Code,  dc.  (59  Vict.  c.  42).]— In  the  distribu- 
tion of  the  estate  of  one  L.,  an  insolvent  pro- 
prietor, the  appellants,  the  Bank  of  Hoche- 
laga,  in  right  of  a  firm  of  builders  and  sup- 
pliers of  materials,  claimed  priority  over 
the  insolvent's  general  creditors.  The  bank 
did  not  comply  with  the  formalities  required 
by  the  articles  of  the  Civil  Code  as  amended 
by  the  Act  of  59  Vict. 

Held — that  whatever  the  reason  for  non- 
compliance may  have  been,  art.  2103  L.,  in- 
troduced by  the  Act  59  Vict.,  made  it  per- 
fectly clear   that   the    hypothecary  privilege 
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conferred  on  suppliers  of  materials,  only 
arises  on  notice  being  given  to  the  proprie- 
tor in  virtue  of  Art.  2013  G.  and  registered 
according  to  Art  2103.  It  lapses  unless  the 
prescribed  legal  proceedings  are  taken  with- 
in three  months  from  the  date  of  the  notice. 
The  claim  of  the  Bank  therefore  failed. 
La  Banqde  D'Hochelaga  v.  Stevenson,  [1900] 
[A.  C.  600;  G9  L.  J.  P.  C.  139;  83  L.  T.  235 
-P.   C. 

127.  Company— Rjsolution  of  Directors- 
No  Quorum— Validity— Powers  of  Company- 
Construction  of  Statute— 1  Edw.  7,  c.  67.]— A 
compmy  acting  under  their  statute  (1  Edw. 
7,  c.  67)  purchasad  land.  A  resolution  of 
the  Board  had  authorised  the  completion  of 
the  purchase  subject  to  an  option  of  recon- 
veying  within  a  specified  time. 

Held— (1)  upon  the  construction  of  the 
statute  that  the  purchase  wa^?  intra  vires, 
the  company  having  power  to  acquire  for 
the  purpose  of  its  business  real  or  immov- 
able estate  up  to  a  certain  value,  except  in 
the  judicial  distrijt  of  Quebec,  and  being 
the  sole  judge  (so  long  as  it  acted  bond  fide) 
of  what  land  it   required; 

(2)  that  the  company,   having  supplied  to 
the  vendor  a  copy  of  the  resolution  as  being 
a  valid  one,  could  not  now  say  that  it  was  i 
not  passed  by  a  proper  quorum ;  and  ' 

(3)  that,  the  specified  time  having  elapsed, 
the  purchase  became  absolute. 
Montreal  and  St.  Lawrence  Light  Ey.  Co.  v.  | 

[Egbert,  [1906]  A.  C.  196;  75  L.  J.  P.  C.  33;  t 
94  L.  T.  229;  13  Manson,  184-P.  C. 

i 

128.    Contract— Gifts— Land    purchased    by 
Husband  in  Names  of  his  Wife  and  Daughter  '' 
— Payment  by  Husband  consistent  with  Hus-  \ 
band's    Ownership   or   0 the rw is e.'\— The   law 
of  Quebec  leaves  parties  contemplating  mar-  | 
riage  free  to  make  what  contracts  they  think  i 
fit,    and     as    they    may    make    contracts     in  | 
Quebec  they  may  equally  bring  into  Quebec 
ready-made    contracts    and    leave    Ihem    un- 
touched.    As  regards  gifts  between  husband 
and  wife,  the  parties  are  not  left  to  freedom 
of  contract.     They  are  positively  prohibited 
from  making  such  gifts.     The  appellant  sued 
his  daughter  for  estate  moneys,  alleging  that 
lands  were   purchased  and   paid   for   by   his 
wife  and  daughter,  that  on  the  death  of  his  ' 
wife  his  daughter  succeeded  to  the  purchases  } 
by  the  Avife,  and  that,  having  regard  to  the 
circumstances  of  the  family,  the  enjoyment 
of  the   properties   had   been   consistent  with 
the  ownership  of  the  ostensible  purchasers.  , 
He  showed  that  in  point  of  fact  all  payments  i 
for  those  properties  were  made  by  means  of 
his   cheques,   given   either   as   an    individual  I 
or    described     as   manager    of    the   business 
which  he  and  his  wife  created.  i 

Held— that  the  appellant  had   not  proved 
that  he  was  the  sole  owner  of  the  money  so  ] 
spent,  for  though  consistent  with  his  being 
the  owner,   it  was  also  consistent  with   tlie  . 
money   belonging   to   his   wife,   or   that   the  , 


money  was  earned  by  the  two,  that  the  pay- 
ments made  were  a  mode  of  securing  to  her 
a  share  in  the  joint  earnings,  as  their  busi- 

I  ness   or    branches   of    business   were    jointly 
worked,   and   that   the  appellant   had   failed 

I  to  establish  his  claim. 
Eddy  v.  Eddy.  [1900]  A.  C.  299— P.  C. 

429.  Credit— Terminated  by  Insolvency  of 
Debtor— Rule  Applies  to  Purchase  of  Land- 
Civil  Code  of  Lower  Canada,  Art.  1092.]— 
The  respondents  sold  lands  to  the  appellants, 
on  terms  that  the  balance  of  the  purchase- 
money  together  with  interest  thereon  should 
be  paid  in  ten  years.  It  was  found  as  a  fact 
that  the  appellant  company  had  become  in- 
solvent, and  had  diminished  the  value  of  the 
seciirity. 

Held— that  Art.  1092  of  the  Civil  Code 
applied,  and  that  the  respondents  were  en- 
titled to  a  declaration  that  their  claim  was 
a  charge  upon  the  land,  and  to  have  the 
land  sold  by  auction  in  default  of  their  claim 
being   satisfied. 

Judgment  of  the  Court  of  King's  Bench  for 
the  Province  of  Quebec  (appeal  side) 
aSirmed. 

Kensington   Land   Co.   and   Others   v.   Canada 

[Industrial     Co.,     [1903]     A.     C.     213;     72 

L.  J.  P.  C.  66;  88  L.  T.  711-P.  C. 

130.  Debt-Sale  of  a  Debt-Civil  Code  cf 
Lower  Canada,  Arts.  1570,  1571— Signification 
thereof  to  Debtor— What  a  Sufficient  Signifi- 
caftoji.]— Art.  1571  of  the  Civil  Code  of  Lower 
Canada,  which  together  with  Art.  1570  deals 
with  the  sale  of  debts,  declares  that  "  the 
buyer  has  no  possession  available  against 
third  persons  until  signification  of  the  act  of 
sale  has  been  made,  a::id  a  copy  of  it 
delivered  to  the  debtor " 

The  notification  referred  to  need  not  be  by 
a  notarial  act,  and  the  institution  of  an 
action  against  the  debtor  to  enforce  the 
claim  is  of  itself  a  sufficient  signification  of 
the  act  of  sale;  further,  there  is  nothing  in 
the  Code  requiring  the  signification  and  the 
delivery  of  a  copy  to  be  made  at  the  same 
time. 

Moreover,  qucere,  whether  the  debtor  is  a 
'■'third  person"  within  the  meaning  of  the 
Article  in  question. 

Murphy  v.  Bury  (  (1895)  24  Can.  S.  C.  668) 
disapproved. 

Decision  of  the  majority  of  the  Court  of 
King's  Bench  for  the  Province  of  Quebec 
reversed. 

Bank    of    Toronto    v.     St.     Lawrence     Fire 

[Insurance     Co.,      [1903]      A.     C.     59;     72 

L.  J.   P.  C.  14;  87  L.   T.  462;   19  T.   L.   R. 

69-P.  C. 

131.  Fishcnj  nighis-Culf  of  St.  Law- 
rencc  —  Whether  included  in  a  Deed  of 
Grant.] 

Held— that  upon  its  true  construction  an 
old  grant  by  (ht>  King  of  Franco  of  a 
seigniory  and  fief  on  Uio  (iiilf  of  St.  Law- 
rence was  not  sufficiently  definite  to  give  to 
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the  grantee  exclusive  right  to  fish  for 
salmon  on  the  shore  of  the  land  included  in 
the  grant. 

Cabot  v.  Attoeney-General  foe  Quebec,  [1907] 
[A.  C.  511;  23  T.  L.  E.  762— P.  C. 

132.  Husband  and  Wife  —  Wife  Raising 
Money  for  Husband  by  Mortgage  of  her 
Separate  Property— Mortgage  Invalidated  by 
Art.  1301  of  the  Lower  Canada  Civil  Code- 
Burden  of  Proof  as  to  the  Purpose  for  which 
Money  Required.]— By  Art.  1301  of  the  Civil 
Code  of  Lower  Canada  "  a  wife  cannot  bind 
herself  either  with  or  for  her  husband  other- 
wise than  as  en  qualite  de  commune;  any 
such  obligation  contracted  by  her  in  any 
other  quality  is  void  and  of  no  effect. "" 

Upon  the  true  construction  of  this  article, 
if  a  wife  mortgages  her  separate  property  to 
secure  a  loan,  the  creditor  must  at  his  peril 
see  that  the  money  is  in  fact  used  for  her 
purposes  only;  the  burden  of  proof  is  on 
him;  and,  if  he  fails  to  discharge  such  bur- 
den, he  cannot  recover  the  money  lent  from 
the  wife,  and  the  mortgage  itself  is  also 
invalidated. 
Teust  and  Loan  Co.  of  Canada  v.  Gauthier 

[and  Others,  [1904]  A.  C.  94;  73  L.  J.  P.  C. 
5;  89  L.  T.  453;  20  T.  L.  E.  15— P.  C. 

133.  Insolvent  Trader  —  Abandonment  in 
favour  of  Creditors— Preferential  Right  of 
Landlord— Retrospective  Effect  of  Legisla- 
tion —  Civil  Code,  Art.  2005  —  61  Vict. 
(Quebec),  c.  4G.]— A  lease  of  certain  property 
was  granted  to  a  trader  who  afterwards  be- 
came insolvent,  and  who  made  a  judicial 
abandonment  of  his  property  for  the  benefit 
of  his  creditors  under  Art.  853  of  the  Code 
of  Civil  Procedure  of  Quebec.  After  the 
date  of  the  lease  and  before  the  abandon- 
ment for  the  benefit  of  the.  creditors.  Art. 
2005  of  the  Civil  Code  was  amended  by  61 
Vict.  (Quebec),  c.  46,  giving  the  landlord  a 
preference  over  the  other  creditors  for  two 
years'  rent  only. 

Held— that  the  amended  Article  applied  to 
judicial  abandonments  occurring  after  it 
came  into  force,  though  the  lease  to  the  in- 
solvent trader  was  before  that  date. 

Decision  of  the  Court  of  King's  Bench  for 
Quebec  (12  Quebec  L.  E.  K.  B.  334)  reversed. 
Eoss  v.  Beacdey  and  Othees,  [1905]  A.  C.  570; 

[74  L.  J.  P.  C.  106;  93  L.  T.  315;  21  T.  L.  E. 
735-P.  C. 

134.  Insurance  —  Life  Policy  —  Insurable 
Interest  —  Protector  of  Deceased  —  Incontest- 
ability on  the  Lapse  of  a  certain  Period — 
Public  Policy  or  Expediency — Civil  Code  of 
Lower  Canada,  Art.  2590.]— By  Art.  2590  of 
the  Civil  Code  of  Lower  Canada  it  is  enacted 
in  regard  to  life  assurance  :  "  The  insured 
must  have  an  insurable  interest  in  the  life 
upon  which  the  assurance  is  effected." 

Held — that  the  only  insurable  interest 
which  the  appellant  had  in  the  life  of  A.  P. 
as  stated  in  the  proposal  for  insurance,  was 


that  the  appellant  was  the  protector  of  A.  P. 
whenever  he  stood  in  need  of  protection, 
which,  if  true,  was  an  interest  the  very  re- 
verse of  what  is  required  by  Art.  2590  of  the 
Code. 

Held  also— that  the  clause  of  the  policy 
which  provided  that  the  instrument  should 
become  "  incontestable "  on  the  lapse  of  a 
period  of  a  year  or  upwards,  during  which 
premiums  are  regularly  paid,  furnished  no 
good  answer  to  the  objection  founded  on  the 
terms  of  the  Code,  as  the  rule  of  the  Code 
was  one  which  rested  upon  general  prin- 
ciples of  public  policy  or  expediency,  and 
could  not  be  defeated  by  the  private  conven- 
tion of  the  parties. 
Anctil  v.  Manufactueers'  Life   Insueance  Co. 

[1899]    A.    C.   604;   68   L.    J.    P.    C.   123;  81 
L.   T.  279— P.  C. 

135.  Local  Government — Electric  Lighting 
— Licence  by  Resolution  of  City  Council- 
Exclusive  Privilege  by  Bye-law  of  City 
Council  —  Provincial  Legislature  —  Quebec 
Act  (58  Vict.  c.  69).] — The  respondent  com- 
pany in  1887,  under  a  resolution  of  the  City 
Council  of  Hull,  had  established  their  sys- 
tem of  electric  lighting  under  such  restric- 
tions and  regulations  as  were  observed  in 
Ottawa,  and  subject  to  the  instructions  of 
the  Committee  on  streets  and  improvements 
as  to  the  places  where  the  poles  should  be 
erected. 

In  18S5  the  appellant  company  was  incor- 
porated by  an  Act  of  the  Legislature  of 
Quebec  (58  Vict.  c.  69)  for  the  purpose  of 
working  under  a  bye-law  of  the  Hull  City 
Council,  an  exclusive  privilege  during 
thirty-five  years  to  establish  in  the  city  of 
Hull  V.'s  system  of  lighting  and  heating  by 
electricity,  or  by  natural  gas,  or  otherwise. 

The  appellant  company,  finding  that  the 
operations  of  the  respondent  company  inter- 
fered with  their  profits,  required  them  to 
remove  their  appliances,  and  to  desist  from 
supplying  electric  light  by  means  of  their 
system,  and  commenced  an  action  against 
them  to  obtain  a  revocation  of  the  licence 
granted  to  them. 

Held— that  the  scheme  in  favour  of  which 
the  bye-law  was  passed  was  a  purely  local 
iindertaking,  and  as  such  it  came  within 
the  exclusive  jurisdiction  of  the  provincial 
legislature,  and  not  less  so  because  in  such 
cases  it  was  usual,  and  probably  essential 
for  the  success  of  the  undertaking,  to  ex- 
clude for  a  limited  time  the  competition  of 
rival  traders;  that  nothing  more  was  given 
by  the  resolution  of  1887  than  a  permission 
in  its  nature  revocable;  and  that  it  was  not 
intended  that  the  licence  granted  by  the  re- 
solution of  1887  should  be  revoked  by  the 
bye-law  itself;  and  that  the  appellant  com- 
pany could  not  prevent  the  respondent  com- 
pany from  supplying  light  under  the  per- 
mission accorded  them  in  1887. 
Hull  Electeic  Co.  v.  Ottawa    Electeic  Co., 

[1902]  A.  C.  237;  71  L.  J.  P.  C.  58;  86  L.  T. 
208;  18  T.  L.  E.  314-P.  C. 
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136.  Local  Government — Municipal  Code 
of  Quebec,  Art.  712,  suh-s.  d— Construction- 
Property  of  a  Seminary — Taxation — Hxemp- 
f /on.]— Where  the  working  of  a  farm  belong- 
ing to  a  seminary  was  not  for  any  other 
purpose  than  that  of  acquiring  a  revenue 
therefrom,  and  it  was  shovn  that  in  fact 
a  clear  profit  was  derived  from  its  cultiva- 
tion, it  was  none  the  less  so  because  the 
ecclesiastics  and  pupils  of  the  seminary  were 
in  the  habit,  after  the  crops  had  been  har- 
vested, of  walking  for  purposes  of  exercise 
over  the  fields  composing  the  farm. 

Held— not  to  fall  within  sub-s.  3  of  Art.  712 
of  the  Municipal  Code  of  Quebec,  by  which 
property  belonging  to  a  corporation  "for 
the  ends  for  which  they  are  established,  and  | 
not    possessed    solely    by    them    to    derive    a  j 


revenue  therefrom,"  was  exempt  from  taxa- 
tion, and  that  the  farm  was  taxable. 
Le  Semi\aire  de  Quebec  v.  La  Corporation  de 
[LiMOiLOD,  [1889]  A.  C.  288;  68  L.  J.  P.  C. 
34;  80  L.  T.  331— P.  C. 

137.  Local  Government—Municipal  Cor- 
poration— By-law — Guarantee  of  Debenture 
of  Company— Approval  by  Ratepayers  and 
Lieutenant  -  Governor  —  Town  Corporations 
Act  (Bevised  Statutes  of  Quebec,  1888,  Tit. 
XL,  c.  1  {Arts.  4,  404;  4,  406;  4,  531))— 
Stradacona  Water,  Light,  Powers  Companies 
Act,  1897  (60  Vict.  c.  78,  Quebec),  ss.  7  (c), 
27.]— A  by-law  of  a  municipal  corporation  j 
Tinder  the  Town  Corporations  Act  and  the 
Stradacona,  etc..  Companies  Act,  1897,  agree- 
ing to  guarantee  the  debentures  of  the  com- 
pany, is  not  valid  until  it  has  been  approved 
by  the  ratepayers  and  by  the  Lieutenant- 
Governor  in  Council. 

Decision  of  the  Supreme  Court  of  Canada 
(33  Can.  S.  C.  R.  50)  affirmed. 
Hanson  and  Another  v.  The  Corporation  of 

[the   Village   of    Grandjieue,    [1904]    A.    C. 

789;   73  L.   J.   P.    C.   105;   91   L.   T.   302;   20 
T.  L.  R.  772-P.  C. 

138.  Tjocal  Government— Municipal  Cor- 
poration—Street Widening— Expenses— One- 
half  to  be  Assessed  upon  the  Frontagers- 
lioll  of  Assessment — Time  from  which  Pre- 
scription Runs— Petition  for  Annulment  of 
Assessment — Interruption  of  Prescription- 
Quebec  Act  (52  Vict.  c.  79),  ss.  120,  144,  231, 
241;  Civil  Code,  Articles  2227,  2232,  2236.]- 
The  City  of  Montreal  were  desirous  of  ' 
widening  a  street,  and  thereupon  Com- 
missioners, appointed  in  accordance  with 
the  City  Charter  Act  (52  Vict.  c.  79),  in  Feb- 
ruary, 1895,  deposited  in  the  office  of  the  I 
citj'  treasurer  a  special  roll  of  assessment,  I 
whereby  one-half  of  the  cost  of  the  im- 
provement was  assessed  on  the  owners  of  the 
land  and  buildings  situated  on  each  side  of 
the  street.  In  August,  1895,  a  number  of  the 
owners  filed,  in  accordance  with  the  Act.  a 
l)etitiim  praying  that  the  roll  of  assessmenl 
should  be  annulled  as  being  void  and  of  no 
effect.     In   June,    1901,    judgment   was   given 


for  the  city  upon  the  petition.  In  Septem- 
ber, 1902,  some  of  the  lands  charged  with  the 
payment  of  the  assessment  were  seized  by  the 
sheriff  for  the  purpose  of  levying  the 
amount  due. 

Held— (1)  that  by  sect.  231  of  the  Act,  the 
assessment  became  due  and  recoverable  when 
the  roll  of  assessment  was  filed,  and  that 
therefore  the  period  of  prescription  under 
sect.  120  of  the  Act,  namely,  three  years, 
ran  from  that  date;  (2)  that  the  right  to 
recover  the  amount  of  the  assessment  was 
not  interrupted  or  suspended  by  the 
pendency  of  the  proceedings  for  annulment, 
a  ad  therefore  the  claim  to  recover  the 
amount  of  the  assessment  was  barred ;  (3) 
that  there  had  been  no  acknowledgment  of 
liability ;  and  (4)  that  the  only  effect  of  sect. 
144  of  the  Act  is  to  fix  a  time  within  which 
an  assessment  may  be  attacked,  and  to  make 
it  unassailable  after  the  expiration  of  that 
time,  and  does  not  affect  the  date  on  which 
the  assessment  comes  into  force,  or  render 
the  debt  conditional. 

Decision  of  the  Supreme  Court  of  Canada 
(35  Can.  S.  C.  R.  223)  affirmed. 
The  City  of  Montreal  v.  Cantin  and  Others, 

[1906]  A.  C.  241 ;  75  L.  J.  P.  C.  41 ;  94  L.  T. 
357;  22  T.  L.  K.  364— P.  C. 

139.  Practice— Leave  to  Amend— Interfer- 
ing with  Discretion  of  Judge.']— A  liquidator 
had  brought  an  action  in  his  own  name, 
instead  of  in  that  of  the  company  (as  he 
ought  to  have  done),  and  judgment  had  on 
that  ground  been  given  for  the  defendants. 
Leave  to  amend  had  been  asked  and  refused. 

Held— that  leave  to  amend  should  have 
been  given;  and  that  the  Court  did  not  con- 
sider that  they  were  interfering  with  the 
j  udge's  discretion,  for  he  had  been  guided 
by  an  erroneous  interpretation  of  the  code. 

Decision    of    Court    of    King's    Bench    for 
Quebec   (appeal  side)   reversed. 
Kent    and    Others    r.    La    Communautk    des 

[ScEURS  DE  Chariteetc,    [1903]   A.   C.  220; 

72  L.  J.  P.  C.  60;  88  L-  T.  275;  19  T.  L.  E. 
345-P.  C. 

140.  Railu-ay  —  Negligence  —  Deatli  of 
Employe  of  Railicay  Company — Member  of 
Railway  Provident  Society — "Indemnity  or 
Sniisfaciion" — Right  of  Widow  to  Sue- 
Civil  Code  of  Lower  Canada,  Art.  1056— 
Dominion  Railway  Act  (51  Vict.  c.  29),  s. 
243.]— The  right  of  action  of  tiie  widow  and 
i-elatives  of  a  deceased  under  Art.  1056  of  tlie 
Civil  Code  of  Lower  Canada  is  an  indepen- 
(lent  and  personal  right  of  action,  and  not. 
as  in  the  Fatal  .\ccidents  Act,  1846,  one  con- 
ferred on  the  i-ep resell tatives  of  the  deceased. 
A  deceased  workman,  who  was  killed  by  the 
negligence  of  a  railway  company  in  whose 
cinploynient  he  was,  was  a  member  of  the 
company's  insurance  and  provident  society 
—  whicli  was  formed  to  provide  sick  benefits 
to  members  and  insurance  on  death,  and 
one  of  whose  bye-laws  provided  that,  in  con- 
sideration   of   the   subscription   of    the   com- 
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pany  to  the  society  no  member  or  his  repre- 
sentatives should  have  any  claim  against 
the  company  for  compensation  on  account 
of  inj  ury  or  death  from  accident. 

Held — that  there  had  been  received  no 
"indemnity  or  satisfaction"  within  Art. 
1056  of  the  Civil  Code,  first,  because  the  com- 
pany did  not  contribute  to  the  insurance 
fund,  but  only  to  the  sick  fund;  and 
secondly,  because  the  payment  received  from 
the  insurance  fund  was  independent  of  the 
negligence  of  the  company,  and  would 
equally  have  been  made  if  the  deceased  had 
died  a  natural  death. 

Robinson  v.  Canadian  Pacific  Bail  may 
Company,  ([1892]  A.  C.  481;  61  L.  J.  P.  C.  79; 
67  L.  T.  50.5— P.  C.)  followed.  R.  v.  Gronier 
([1899]  30  Can.  Supreme  Court,  42)  overruled. 

Decision  of  the  Supreme  Court  of  Canada 
,84  Can.  S.  C.  R.  45)  reversed. 
Miller  v.  The  Grand  Trunk  Railway  Company 

[of  Canada,  [1906]  A.  C.  187;  75  L.  J.  P.  C. 
45;  94  L.  T.  231;  22  T.  L.  R.  297— P.  C. 

141.  Railway  —  Statutory  Powers  —  Injury 
caused  by  Ordinary  and  Normal  Use  of 
Railway—Sparks  from  Engine— Negligence- 
Responsibility  in  Damages— Civil  Code  of 
Lower  Canada,  Art.  356 — Dominion  Railivay 
Act,  1888  (51  Vict.  c.  29),  ss.  92,  288.]— The 
ground  upon  which  the  immunity  of  a  rail- 
way company  for  injury  caused  by  the  nor- 
mal use  of  their  line  is  based  is  that  the 
legislature,  which  is  supreme,  has  authorised 
the  particular  thing  so  done  in  the  place,  and 
by  the  means  contemplated  by  the  legisla- 
ture, and  that  cannot  constitute  an  action- 
able wrong  in  England  any  more  than  it  can 
constitute  a  fault  by  the  Quebec  Code.  This 
permission,  of  course,  does  not  authorise  the 
thing  to  be  done  negligently  or  even  un- 
necessarily to  cause  damage  to  others. 

A  railway  company  was  held  to  be  liable 
to  damages  to  the  extent  of  $300  for  injuries 
to  the  plaintiff's  property  alleged  to  be 
caused,  and  admitted  to  have  been  caused, 
by  sparks  from  one  of  their  locomotive 
engines  while  employed  in  the  ordinary  use 
of  its  railway.    On  appeal : 

ICeld— that  as  the  railway  company  was 
authorised  by  statute  to  carry  on  their  rail- 
way undertaking  in  the  place,  and  by  the 
means  that  they  did  carry  it  on,  it  was  not 
responsible  in  damages  for  injury  not  caused 
by  negligence,  but  by  the  ordinary  and 
normal  use  of  the  railway. 

Geddis  v.  Proprietors  of  Bonn  Reservoir 
((1878),  3  App.  Cas.  430,  438);  and  Hammer- 
smith Rniliimy  Co.  v.  Brand  ((1869)  L.  R. 
4  II.  L.  171,  215;  38  L.  J.  Q.  B.  265;  18  W.  R. 
12;  21  L.  T.  (n.s.)  238)  H.  L.  (E.)  followed. 
Canadian  Pacific  Railway  Co.  v.  Roy,  [1902] 

[A.  C.  220;  71  L.  J.  P.  C.  51;  50  W.  R.  415; 
86  L.  T.  127;  18  T.  L.  R.  200-P.  C. 

142.  Stockbrokers  —  Authority  —  Stock 
Transactions— Onus  of  Proof— Admission  by 


Defendant  —  "  Commercial  Matters  "  —  Art. 
1233  (6),  (7),  of  the  Civil  Code  of  Quebec.]— 
The  plaintiffs,  stockbrokers,  entered  into 
various  stock  transactions  for  the  defendant, 
of  which  some  disclosed  profits  in  the  de- 
fendant's favour,  and  others,  namely,  those 
in  Achison's  Railway  Shares  and  Canada 
Cotton  Shares,  showed  a  loss;  and  the  plain- 
tiffs sued  to  recover  the  balance  of  their 
account. 

Held— (1)  that  the  onus  Avas  upon  the 
plaintiffs  to  prove,  first,  a  mandate  from  the 
defendant  to  act  for  him  in  the  several 
transactions  which  they  claimed  to  have  car- 
ried out  on  his  behalf;  and  secondly,  the 
due  execution  of  that  mandate.  (2)  That  if 
it  Avas  necessary  to  show  commencement  of 
proof  in  writing  so  as  to  satisfy  par.  (7)  of 
Art.  1233  of  the  Civil  Code  of  the  Province 
of  Quebec,  which  is  as  follows  :— "  Proof  may 
be  made  by  testimony  of  all  facts  concerning 
commercial  matters.  ...  (7)  In  cases  in 
which  there  is  a  commencement  of  proof  in 
writing.  In  all  other  matters  proof  must  be 
made  by  writing  or  by  the  oath  of  the  ad- 
verse party."  That  was  to  be  found  in  the 
deposition  of  the  respondent,  in  which,  when 
called  on  behalf  of  the  appellants,  he  ad- 
mitted that  the  appellants  were  stockbrokers, 
and  that  he  employed  them  as  his  agents  to 
transact  his  business;  that  they  bought  and 
sold  "  something  "  for  him,  and  that  he  gave 
them  instructions  to  do  "  something "  for 
him  on  the  markets  in  New  York,  Montreal 
and  other  places.  -(3)  That  the  transactions 
in  question  were  "  commercial  matters " 
within  the  provision  contained  in  par.  (1) 
of  Art.  1233.  (4)  That  because  of  the  com- 
mercial character  of  the  transactions  one  of 
the  plaintiffs  was  a  competent  witness  for 
them  under  sect.  2  of  the  Provincial  Act 
(54  Vict.  c.  45  (5)),  that  when  a  person  em- 
ploys a  broker  to  do  business  on  a  Stock 
Exchange  he  should,  in  the  absence  of  any- 
thing to  show  the  contrary,  be  taken  to  have 
employed  the  broker  on  the  terms  of  the 
Stock  Exchange. 

Forget  v.  Baxter,  [1900]  A.  C.  467;  69  L.  J. 
[P.  C.  101;  82  L.  T.  510-P.  C. 

143.  Tramways  —  Clearing  Snow  from 
Streets— Duty  of  Company  to  Cart  aivay  Snow 
cleared  off  the  Track.']— A  tramway  company 
were  by  their  agreement  bound  to  "  keep 
their  track  free  from  ice  and  snow  under 
instructions  from  the  city."  This  they  had 
recently  done  by  electric  sweepers — a  modern 
invention  which  enabled  them  by  working 
continuously  during  snowstorms  to  keep  open 
the  whole  track.  The  result  was  that  a  dan- 
gerous trench  was  left  down  the  middle  of 
the  street. 

Held— (1)  that,  in  view  of  the  fact  that 
anyone  might  throw  snow  from  his  roof  or 
from  the  pavement  into  the  street,  it  could 
not  be  suggested  that  the  company  must 
clear  away  the  snow  from  the  street  along- 
side their  track ;  and  (2)  that  the  city  could 
not  forbid  the  use  of  the  sweepers,  and  so 
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compel  the  company  to  adopt  some  other 
method,  for  the  agreement  authorised  the 
company  to  work  "in  the  manner  success- 
fully in  use  elsewhere." 

Decision  of  the  Court  of  King's  Bench  (11 
Quebec  I,.  E.  (K.  B.)  458)  affirmed. 
City  of  Montreal  r.  Montreal  Street  Ey.  Co., 

[1903]    A.    C.   482;    72   L.    J.   P.    C.    119;   89 
L.  T.  30;  19  T.  L.  E.  568— P.  C. 

144.  Tranucays— Construction  of  Contract 
—Montreal  Street  Tramways.']— Upon  the 
true  construction  of  the  contract  between  the 
Montreal  Street  Eailway  Co.  and  the  Mon- 
treal Corporation,  the  company  are  bound  to 
pay  to  the  corporation  a  percentage  upon 
earnings  from  traffic  within  the  city,  and 
not  upon  earnings  from  traffic  outside  the 
limits  of  the  city. 

Decision  of  Supreme  Court  of  Canada  (34 
Can.  S.  C.  E.  459)  reversed. 
Montreal  Street  Ey.   Co.   v.   Montreal  Cor- 

[PORATION,  [1906]  A.  C.  100;  75  L.  J.  P.  C. 
9;  93  L.  T.  678;  22  T.  L.  E.  60— P.  C. 

(d)  Manitoba. 

145.  Swamp  Lands  in  Manitoba— Transfer 
thereof  to  the  Province  of  Manitoba— Date 
of  Actual  Transfer — Profits  of  Lands  between 
Dates  of  Act  and  of  Transfer— 48  &  49  Vict, 
c.  50  (Canada)— Canadian  Revised  Statutes, 
1886,  c.  47,  s.  4.]-By  sect.  1  of  the  Canadian 
Act  (48  &  49  Vict.  c.  50),  "  All  Crown  lands 
in  Manitoba  which  may  be  shown  to  the 
satisfaction  of  the  Dominion  Government  to 
be  swamp  lands,  shall  be  transferred  to  the 
Province." 

After  an  elaborate  survey  and  report,  an 
Order  in  Council  of  1888  declared  the  lands 
in  a  scheduled  list  to  be  "vested  in  Her 
Majesty  for  the  purposes  of  the  Province  of 
Manitoba." 

Held— that  the  lands  vested  only  as  from 
the  date  of  the  Order  and  not  of  the  Act, 
and  that  the  profits  derived  from  them  in 
the  interval  were  rightly  applied  to 
Canadian  purposes. 

Attorney-General  for  Manitoba  v.  Attorney- 

[General   for    Canada,  [1904]  A.  C.  799;  73 

L.  J.  P.  C.  100;  91  L.  T.  300;  20  T.  L.  E.  769 

-P.  C. 

(e)  Ontario. 

146.  Appeal  to  Privy  Council— Appcllable 
Value— Action  for  Infringement  of  Trade- 
Mark— Passing  off  Goods— lievised  Statutes 
of  Ontario,  1897,  c.  48,  s.  1.]— In  an  action 
for  infringement  of  a  trade-mark  and  for 
passing  off  goods  as  those  of  the  plaintiffs, 
the  defendant  appealed  to  the  Privy  Council 
from  the  judgment  of  the  Court  of  Appeal 
for  Ontario.  That  Court  had  not  allowed  the 
'oringing  of  the  appeal  to  the  Privy  Council 
as  involving  a  matter  exceeding  the  value  of 
$4,000  within  sect.  1  of  the  l?evisod  Statutes 
of  Ontario,  1897,  c.  48,  but  had  loft  the  ques- 
tion of  the  competency  of  the  appeal  open. 


Held — that  the  question  was  one  for  the 
Court  of  Appeal  ;  and  that,  as  that  Court 
had  expressed  no  opinion,  the  appeal  was  not 
competent,  and  must  be  dismissed. 

I  G.  W.  Gillett  &  Co.,  Ld.  v.  Lcmsden,  [1905] 

1      [A.  C.  601;  74  L.  J.  P.  C.  155;  93  L.  T.  314; 

21  T.  L.  E.  698-P.  C. 

147.  Charity— Land  for  Ecclesiastical  Pur- 
poses —  "  Greek  Catholic  Church  "  —  Evid- 
j  ence.'] 

Held— upon  the  evidence,  that  the 
purpose  for  which  land  was  vested  in 
trustees  for  building  a  church  was  that  the 
church  should  be  a  Greek  Orthodox  Church 
and  not  a  Greek  Church  in  communion  with 
'  the  Church  of  Eome. 

Decision  of  the  Supreme  Court  of  Canada 
(37  Can.  S.  C.  E.  177)  affirmed. 

Zacklynski     and     Others     v.     Polushie     and 
[Others,   (1907)  24  T.  L.  E.  152-P.  C. 

I  148.  Ealse  Representation — Evidence  of.] — 
The  judicial  committee  held  that  on  the  evi- 
dence allegations  of  fraudulent  misrepresen- 
tation as  to  the  sale  of  certain  mining  claims 
had  not  been  established. 

i  Decision  of  Canadian  Supreme  Court  (36 
Can.  S.  C.  E.  279)  reversed. 

Barrette  v.  Le  Syndicat  Lyonnais  du  Klon- 
[dyre,   (1907)  23  T.  L.  E.  532— P.  C. 

149.  Interest — Sum  Due—"  Usual  for  a  Jury 
to  Allow  It"  —  Judicature  Act,  Revised 
Statutes  of  Ontario,  1897,  c.  51,  s.  113.]— By 
Ontario  law,  in  cases  where,  in  the  opinion 
of  the  Court,  the  payment  of  a  just  debt  has 
been  improperly  withheld,  and  it  seems  fair 
and  equitable  that  the  party  in  default 
should  make  compensation  by  payment  of 
interest,  it  is  incumbent  on  the  Court,  under 
sect.  113  of  the  Judicature  Act,  Eevised 
Statutes  of  Ontario,  1897,  c.  51,  to  allow 
interest  for  such  time  and  at  such  rate  as 
the  Court  thinks  right. 

The   Toronto   Ey.   Co.   v.   Toronto   Corpora- 

[tion.  [1906]  A.  C.  117;  75  L.  J.  P.  C.  36;  93 

L.  T.  646;  22  T.  L.  E.  32-P.  C. 

150.  Limitation  of  Actions  —  Unregistered 
Conveyance  — Subsequent  Registered  Mort- 
gage—Right of  Entry— Registry  Act  (Revised 
Statutes  of  Ontario,  c.  136),  s.  87.]— A  lady 
upon  her  marriage  in  1891  conveyed  land 
to  a  solicitor  to  the  intent  that  it  might 
be  reconveyed  to  herself  and  lier  husband. 
The  solicitor  registered  the  conveyance  to 
himself,  and  executed  the  reconveyance,  but 
did  not  register  it,  producing  to  his  clien.s  a 
forged  certificate  of  registration.  Subse- 
quently in  1895  the  solicitor  mortgaged  >he 
land,  and  the  mortgage  was  registered.  In 
1903  the  mortgagee  brought  an  action  to  en- 
force his  mortgage  : — 

Held— that,  as  under  sect.  87  of  the  Eegis- 
try  Act  (Ontario)  tlie  unregistered  convey- 
ance to  liusl)anil  and  wife  was  only  void  as 
against  the  subsetiueut  mortgagee   who   had 
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registered  his  mortgage,  and  not  as  against 
the  solicitor,  the  right  of  entry  did  not 
accrue  vmtii  the  mortgage  was  registered, 
and  the  Statute  of  Limitations  did  not 
begin  to  run  until  1895,  and  the  action  was 
not  barred. 

Decision  of  the  Supreme  Court  of  Canada 
(36  Can.  S.  C.  R.  455)  reversed. 
McViTY   AND   Another   v.    Tranodth   and   An- 
[OTHER,  (1907)  24  T.  L.  E.  165-P.  C. 

151.  Schools— Qualified  Teachers—Separate 
Schools  Act  {Revised  Statutes  of  Ontario, 
1897,  c.  294),  s.  36.]— The  members  of  the 
religious  communities  known  as  the  "Bro- 
thers of  the  Christian  Schools"  and  "the 
Grey  Nuns,"  who  became  members  after 
the  passing  of  the  British  North  America 
Act,  1867,  and  who  have  not  received  certi- 
ficates of  qualification  to  teach  in  the  public 
elementary  schools  of  Ontario,  are  not  to 
be  considered  as  qualified  teachers  for  the 
purposes  of  the  Separate  Schools  Act  of 
Ontario. 

Brothers     of    the     Christian     Schools     and 

[Others  v.   The  Minister  of  Education  of 

Ontario   and    Others,    [1907]    A.    C.    69;    76 

L.  J.  P.   C.  22;  95  L.   T.  630;  23  T.   L.  E. 

29-P.  C. 

152.  Street  Railway— Agreement  with  Pur- 
chaser—Street Railway  Powers  within  Addi- 
tions to  City— Requirements  to  lay  down 
Lines  in  Streets  —  Failure  to  Comply  — 
Remedy  of  Corporation— Routes  and  Stop- 
page of  Cors.]— Neither  the  City  of  Toronto 
Corporation  nor  the  Toronto  Eailway  Com- 
pany have  any  street  railway  powers,  under 
55  Vict.  c.  99  (Ontario)  and  the  agreement 
scheduled  thereto,  over  streets  within  new 
territorial  districts  added  to  the  city  during 
the  term  covered  by  the  agreement. 

Under  conditions  14  and  17  of  the  agree- 
ment, upon  failure  of  the  company  to  estab- 
lish and  lay  down  new  lines  and  to  open  the 
same  for  trafiic,  or  to  extend  the  tracks  and  ! 
services  upon  any  street  or  streets  as  pro-  j 
vided  in  the  agreement,   the  right  to  grant  i 
the  privilege  to  another  person  or  company 
is    the    only    remedy    open    to    the   city :    an 
action  for  damages  will  not  lie.  ' 

Having  regard   to   the  company's   "  exclu-  j 
sive  right  to  operate "   the  tramways,  it  is  ' 
for   the  company   and   not   for   the  city   en- 
gineer,  with   the   approval   of   the  city   cor- 
poration, to  determine  what  routes  shall  be  \ 
adopted    by    the   company;    and,    subject    to 
condition  39,  it  is  for  the  company,  and  not 
for   the   city   engineer,    to   determine   where 
cars  should   be  stopped  for   the  purpose  of 
taking  up  or  setting  down  passengers.  ; 

Decision  of  the  Supreme  Court  of  Canada  I 
(37  Can.  S.  C.  E.  430)  varied.  ' 

The  Corporation  of  the  City  of  Toronto  v.  \ 
[The  Toronto  Ey.   Co.  ;  The  Toronto  Ey. 
Co.  V.  The  Corporation  of  the  City  of  To- 
ronto.  [1907]   A.  C.  315;  76  L.  J.  P.   C.  57;  i 
96  L.  T.  794;  23  T.  L.  E.  480— P.  C.  ! 


i  153.  Taxes  —  Assessment  — Electric  Street 
Railway  — Rolling  Stock— Real  Estate— Res 
iudicata— Assessment  Act  {Revised  Statutes 
of  Ontario,  c.  224),  ss.  2  (9),  39  (2),  62,  68,  75, 
84.]— The  cars  used  by  the  appellants  on 
their  electric  street  railway  are  personal 
and  not  real  estate,  and  therefore  are  exempt 

;  from  assessment  under  the  Assessment  Act. 

j  The  jurisdiction  of  the  Court  of  Eevision 
and  of  the  Courts  exercising  the  statutory 
jurisdiction  of   Appeal   from   that  Court  is 

j  confined  to  the  question  whether  the  assess- 
ment is  too  high  or  too  low;  and  therefore 
a  decision  of  the  Court  that  electric  cars 
are  assessable  as  real  estate,  the  assessment 
being  a  nullity  ab  initio,  cannot  be  pleaded 
as  an  estoppel. 

Bank  of  Montreal  v.  Kirkpatrick   (2  Ont. 

L.  E.  113)  commented  on. 

The  Toronto  Ey.  Co.  v.  The  Corporation  of 

[the  City  of  Toronto,  [1904]  A.  C.  809;  73 

L.  J.  P.  C.  120;  20  T.  L.  E.  774;  91  L.  T. 

541-P.  C. 

154.  Taxes— Landlord   and    Tenant— Lessee 

from  Municipality  —  Taxes  —  Liability  of 
Lessee  to  pay — No  Provision  in  Lease  as  to 
Payment  of  Taxes— Insertion  of  Covenant 
in  Lease— Assessment  Act  {Ontario),  1892  (55 
Vict.  c.  48),  s.  7,  exemption  7 ;  ss.  20  and  24.]— 
A  lease  of  land  by  the  Corporation  of  the 
City  of  Toronto  to  a  railway  company,  made 
in  pursuance  of  an  agreement  which  con- 
tained no  provision  as  to  the  payment  of 
taxes,  ought  to  contain  a  covenant  by  the 
lessee  to  pay  the  taxes,  that  obligation  being 
imposed  upon  them,  as  lessees  of  a  munici- 
pality, by  sects.  7  (7),  20  and  24  of  the  Assess- 
ment Act  (Ontario),  1892. 

Decision  of  the  Court  of  Appeal  for  On- 
tario (5  Ont.  L.  E.  717)  affirmed. 
The  Canadian  Pacific  Ey.  Co.  v.  The  Corpora- 
[tion   of   the    City   of   Toronto,    (1905)    74 
L.  J.  P.  C.  15;  91  L.  T.  703;  21  T.  L.  E.  44- 

P.   C. 

155.  Waterworks— Appropriation  of  Water 
—Act  of  Incorporation  of  Water  Commission 
-36  Vict.  c.  102,  s.  15.]-Sect.  15  of  36  Vict.  c. 
102  (Ontario),  which  incorporated  Water 
Commissioners,  authorised  them  to  enter 
upon  any  land  of  any  person  within  a  certain 
area,  and  to  survej',  set  out,  and  ascertain 
such  parts  thereof  as  they  might  require  for 
the  purposes  of  the  waterworks,  and  also 
to  divert  and  appropriate  any  river,  pond, 
spring,  or  stream  or  water  therein  as  they 
should  judge  suitable  and  proper,  and  to 
contract  with  the  owner  or  occupier  of  the 
lands  for  the  purchase  thereof,  or  of  any 
part  thereof,  or  of  any  privilege  that  might 
be  required  for  the  purposes  of  the  Water 
Commissioners;  and  in  case  of  disagreement 
respecting  the  amount  of  purchase  or  value 
thereof,  or  as  to  any  damage  therefrom,  the 
same  should  be  decided  by  arbitration.  The 
Water  Commissioners  erected  a  dam  with 
flash  boards  across  a  river  some  miles  below 
the  appellant's  mill,  with  the  result  that  at 
certain  seasons  his  lands  were  flooded,  and 
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the    water-power    of   his    mill    was    affected.    .^  ^  defendant,    against    whom    a    decree 


The  Commissioners  had  not  taken  any  steps 
to  purchase  his  rights  before  erecting  the 


any    deiendant,    agaii 
absolute  for  default  shall  have  been  passed, 
shall    within    a    reasonable    time    after    such 


dam    and   boards.  ^^^j.^^   appear   and   satisfy   the   Court,   upon 

Held— that  where  the  Commissioners  de-  notice  to  the  plaintiff,  by  good  and  sufficient 
sired  to  appropriate  a  person's  water  rights,  evidence  that  he  was  prevented  from  ap- 
or  to  acquire  an  easement  over  his  property,  pearing  to  show  cause  against  the  notice  for 
as  well  as  where  they  desired  to  appropriate  making  the  decree  absolute  by  reason  of 
his  land,  they  must  first  take  the  proper  accident  or  misfortune,  or  by  not  having 
steps,  e.g.,  by  serving  notice  to  treat,  to  have  due  information  of  the  proceedings,"  the 
the  compensation  assessed;  and  that  in  de-  Court  may  set  aside  the  order, 
fault  of  so  doing,  they  were  liable  to  an  -  A  Master  in  Lunacy  in  England  made  an 
action  and  an  injunction.  :  order  under  sect.  116  of  the  Lunacy  Act,  1900, 

Decision,  of  Supreme  Court  of  Canada  (34  appointing  a  receiver  of  a  defendant,  a 
Can.  S.  C.  R.  650)  reversed.  '■  person   of   unsound   mind,   not   so   found   by 

Saunby  v.  London  Waterworks  Commissioners  i  inquisition. 

[and  Otuers,  [1906J  A.  C.  110;  75  L.  J.  P.  C.  \      Held— that  such  order   in  lunacv   was  not 
25;  93  L.  T.  648;  22  T.  L.  R.  37— P.  C.    conclusive    evidence    of    anything   except    its 

own   existence,    but   being   made   by    a    com- 

V.  CEYLON.  petent  tribunal  in  a  matter  within  its  juris- 

diction it  could  not  be  rejected  as  inadmis- 

156.  Arbitration— Befercnce  by  Court  of  all  sible;  that  the  order  was  admissible  as 
Matters  in  Dispute  in  a  Pending  Action—  py-imd  facie  evidence,  and  if  uncontradicted 
Party  Purporting  to  Revoke  Submission—  ought  to  be  regarded  as  good  and  sufficient 
Arbitrator  Proceeding  ex  parte— FaZ(V//t7/  evidence  of  the  facts  recited  in  it  which  were 
of  Award— Ceylon  Civil  Procedure  Code,  1889,  essential  to  its  validity  not  only  in  this 
ss.  676-697.]— In  an  action,  in  which  there  country,  but  in  all  his  Majesty's  dominions; 
uere  claims  and  counterclaims  arising  out  and  that  the  defendant  was  prevented  by 
of  commercial  transactions  between  them,  accident  or  misfortune  from  appearing 
the  parties  instead  of  proceeding  to  trial  in  j  within  the  meaning  of  Art.  87. 
the   ordinary   course,    applied    to   the   Court  :„  ^        ^  ^.„„.^     . 

for  an  order  "that  all  matters  in  dispute  Harvey  ^.  The  King,  [1901]  A.  C.  601 ;  70 
between  us  in  this  action"  should  be  |  [L.  J.  P.  C.  107;  84  L.  T.  849;  17  T.  L.  R. 
referred     to     W.      The     Court     accordingly  ;  601— P.  C. 

made      the      order,      providing      that      the        ^^o    a    -j^     j  •«       •  •  ,      r 

arbitrator  "  shall  have  all  such  powers  and  i  lb8.  Suit  for  Partition  of  Intestates 
authorities  as  are  vested  in  arbitrators  and  Estate-Administrator  not  a  Party-Lapse 
umpires  under  the  Code  of  Civil  Procedure."    of  Time-Dcalings  with  hstate-Civil  Proce- 

On  the  first  day  of  the  hearing  the  respon-  ^"'■e  Code,  s.  547.]-A  man  died  intestate  in 
dent  purported  to  revoke  the  submission,  1884 :  his  widow  and  son,  without  obtaining 
and  withdrew  from  the  proceedings,  where-  letters  of  administration,  divided  his  real 
upon  the  arbitrator  proceeded  ex  parte:  estate  amongst  the  various  heirs  and  exe- 
the  respondent  now  sought  to  set  aside  his  euted  deeds  of  gift  accordingly  :  the  allottees 
j^^^.j^j.j  had  since  dealt  with  their  shares. 

'     '      ",,,.,  .  •     i^     p  i.1  1.-.      i.-  Oiie   of  the  daughters,   an   infant   in   1884, 

HELD-that  the  subject  of  the  arbitration  ^^  brought  a  suit  for  partition  or  alter- 
being  an  action  in  Court  it  was  a  judicial  '  atively  for  sale  of  part  of  the  intestate's 
proceeding  under  the  control   ot   the  Court 


„.id  was  governed  by  sects.  676.  677,  and  691 ;  I  . ,     ,     , 

therefore  the  award  could  only  be  set  aside  HELD-that  the  action  was  in  substance  one 
for  misconduct  or  corruption,  and  none  was  within  sect.  547  of  the  Civil  Procedure  Code, 
shown  which    was    in    force    at    the   date   of   action 

Decision    of   Supreme   Court   of   Ceylon    (4    brought,  and  was  therefore  not  maintainable 
N.  L.  R.  35)  reversed.  "^  the  absence  of  an  administrator  on   the 


record. 

,  .     ^    _^  ,     ^    -r^    ^    „„     „„  r     m    ,.,«         Further,  no  partition  could  be  effected  bv 

[A.  C.  200;  72  L.  J.  PC    63;  88  L    T    179;    ^,^^  Court  without  a  complete  administration 


AiTKEN,  Spente  &  Co.  f.  Fernando,  [1903] 
p.  C.  63;  88  L.  T.  179 
19  T.  L.  R.  295-P.  C 


of  the  estate,  which  was  not  at  present  in  a 
condition  to  be  divided. 


157.  Setting  Aside  Decree  for  Default 
Defendant  Prevented  by  "Accident  or  il/js-  Ponnamma  v.  Arumogam  and  Others.  [1905] 
fortune"  from  Appearing  —  Defendant  of  \  [A.  C.  383;  74  L.  J.  P.  C.  102;  92  L.  T.  740; 
Unsound  Mind  not  so  Found-Admissibility  \  21  T.  L.  R.  524— P.  C. 

in  Evidence  of  Lunacy   Order— Ceylon   Civil  , 

Procedure  Code,  1889,  Chap.  XIL,  Art.  87.]—  159.  TFi7?  —  Execution  —  Atte.'itafion  — 
The  Ceylon  Civil  Procedure  Code,  1889.  Notary  Public  Present  without  .■iftesting- 
Chap.  XII.,  Art.  87,  in  order  to  prevent  any  Capacity  of  Testator— Ordinance  No.  7  of 
injustice  being  done  to  defendants  who  1840.]— By  sect.  3  of  Ordinance  No.  7  of  1840 
through  no  fault  of  their  own  have  decrees  no  will  shall  be  valid  unless  the  signature 
made   against   them    in   their   absence,    pro-  ,  of  the  testator  "  shall  be  made  or  acknow- 
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ledged  by  the  testator  in  the  presence  of  a 
licensed  notary  public  and  two  or  more  wit-  ! 
nesses,  who  shall  be  present  at  the  same 
time  and  duly  attest  such  execution,  or  if  no 
notary  shall  be  present  then  such  signature 
shall  be  made  or  acknowledged  by  the 
testator  in  the  presence  of  five  or  more  wit- 
nesses present  at  the  same  time,  and  such 
witnesses  shall  subscribe  the  will  in  the  pre- 
sence of  the  testator,  but  no  form  of  at- 
testation shall  be  necessary."  j 
A  testator  signed  his  will  in  the  presence 
of  five  witnesses  who  duly  subscribed  the 
Avill  in  his  presence.  There  were  also  other 
persons  present  in  the  room  at  the  time, 
among  them  being  a  licensed  notary  public 
who  did  not  attest  the  will. 

Held— that  the  mere  presence  of  the 
notary  public,  who  did  not  attest  the  will, 
did  not  invalidate  it,  as  the  words  "  if  no 
notary  shall  be  present "  meant  if  no  notary 
shall  be  present  acting  in  his  notarial  , 
capacity. 

Semble—th&t  a  will  is  valid  if  the  testator 
was  of  sound  mind  when  he  gave  instructions 
to  his  solicitor  to  prepare  his  will,  and  the 
will  is  prepared  according  to  these  instruc- 
tions, even  though  the  testator,  when  the 
will  is  subsequently  read  over  to  him,  is  un- 
able to  follow  all  the  provisions  of  the  will, 
but  accepts  it  as  prepared  according  to  those 
instructions. 

Parker  v.  Felgate   ((1883)  8  P.  D.  171;  52 
L.  J.  P.  95;  47  J.  P.  808;  32  W.  E.  186— Div. 
Ct.)   approved. 
Peeera  v.  Perera,  [1901]  A.   C.  354;  70  L.  J. 

[P.  C.  46;  84  L.  T.  371;  17  T.   L.  R.  389— 

P.   C. 

VI.   CHANNEL  ISLANDS. 

160.  Guernsey  —  Easement — Public  Plight 
of  Way — Dedication — Grant — Prescription- 
Delay  in  bringing  Action  for  Declaration  of 
Title.'] — The  appellant  commenced  an  action 
against  the  respondents  for  a  declaration 
that  a  tunnel  was  his  private  property  and 
that  the  public  had  no  right  of  way  through 
it.  It  was  not  contested  that  the  appellant 
was  the  proprietor  of  the  soil  of  the  tunnel ; 
on  the  other  hand,  it  was  not  contested  by 
the  appellant  that  the  tunnel  had  de  factor 
been  used  by  the  public  as  a  road  to  the 
harbour  since  its  construction  in  or  after 
the  year  1866.  In  the  Channel  Islands  the 
doctrine  of  dedication  to  the  public  is  un- 
known, and  the  public,  like  a  private  indi- 
vidual, must  make  out  their  title  to  a  right 
of  way  by  grant  or  prescription.  The  re- 
spondents relied  upon  this  public  user,  and 
also  upon  a  certain  resolution  of  July  11th, 
1866,  a  minute  of  which  was  found  in  the 
public  register  of  the  Island  of  Sark. 

Held — that  there  was  no  conveyance  or 
grant  of  the  right  of  way  claimed,  or  con- 
tract for  the  grant  of  it,  to  which  effect 
could  be  given  in  the  Court  of  the  island; 
that  the  public  had  no  right  of  way  through 


the  tunnel ;  and  that  the  appellant,  who  was 
a  minor  in  18G6  and  attained  the  age  of  20 
years  (which  is  the  age  of  majority  in  the 
Channel  Islands)  in  1876,  was  not  precluded 
by  his  delay  in  bringing  the  present  action. 
GoDFRAY  V.  Constables  of  the  Island  of  Sark, 
[1902]  A.  C.  534;  71  L.  J.  P.  C.  116;  87 
L.  T.  3;  18  T.  L.  E,  671— P.  C. 

161.  Jersexj—Gift  by  Husband  to  Wife- 
Settlement  in  favour  of  Husband  and  Wife 
by  Father-in-Law  —  Right  of  Husband's 
Heir.]— By  the  law  of  Jersey  a  hiisband  can- 
not give  or  convey  his  real  estate  to  his 
wife,  during  the  continuance  of  the  mar- 
riage, to  the  prejudice  of  his  lawful  heir. 
This  rule,  however,  was  held  not  to  apply 
to  a  case  where  a  wife's  father  had,  in  con- 
sideration of  an  annuity  paid  to  himself, 
conveyed  certain  real  estate  to  the  husband 
and  wife  jointly,  during  their  joint  lives, 
the  survivor  to  take  the  whole.  The  deed  in 
such  a  case  being  taken  to  be,  not  a  contract 
of  sale  and  purchase,  but  a  family  arrange- 
ment. 

Broomer  v.   Arthur,   [1898]    A.    C.    777;    67 
[L.  J.  (P.  C.)  148-P.  C. 

162.  Jersey — Resolution  of  Parish  to  apply 
Parish  Funds—Suit  to  Annul  Resolution- 
Contract  entered  into  Pursuant  to  Resolu- 
tion—Laches  of  Plaintiff.]— The  Eoyal  Court 
of  Jersey  has  power  to  interfere  if  the  civil 
assembly  of  a  parish  resolve  to  employ 
parish  funds  improperly,  but  an  objector 
must  apply  to  the  Court  promptly. 

In  February,  1903,  the  ecclesiastical  as- 
sembly of  a  parish  considered  the  desir- 
ability of  repairing  the  church.  From 
February  to  September,  1903,  the  matter  was 
under  consideration  by  the  civil  assembly, 
and  on  September  3rd  they  voted  a  specific 
sum  for  the  purpose;  on  September  17th  a 
contract  Avas  duly  entered  into  for  carry- 
ing out  the  work. 

On  September  20th  the  appellant  applied 
to  the  Court  to  declare  the  resolution  of  Sep- 
tember 3rd  null  and  void. 

HELD-that  as  he  was  a  member  iA  loth 
assemblies,  and  knew  of  all  the  proceedings 
and  the  urgent  need  for  repairs,  his  appli- 
cation was  too  late. 

Roberts    v.    Ereaut,     [1905]    A.    C.    61;    74 
[L.  J.  P.  C.  28;  91  L.  T.  809-P.  C. 

163.  Jersey  —  Will  —  Validity  —  Undue  In- 
fluence —  Inadmissible  Evidence  —  Practice.] 
—In  a  suit  against  executors,  trustees  and 
beneficiaries  impiigning  a  will  on  the  ground 
of  undue  influence,  Jersey  law 

(1)  renders  inadmissible  the  evidence  of 
the  executors,  but 

(2)  does  not  render  inadmissible  the  evi- 
dence of  persons,  not  legatees  or  trustees, 
but  merely  parochial  officials  whose  co-opera- 
tion may  be  necessary  in  administering  the 
charitable  trusts  of  the  will,  and  who  have 
been  wrongly  added  as  parties  to  the  suit. 

In  such  a  suit  the  plaintiff  must  be  held 
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Channel  Islands — Continued. 
strictly  to  the  case  made  on  Ms  pleadings, 
and  cannot  at  the  trial  raise  an  entirely  new 
case  of  fraud. 

Baudains     and     Others     v.     Richardson     and 

[Others,  [1906]  A.  C.  1G9;  75  L.  J.  P.  C.  57; 

9^  L.  T.  290;  22  T.  L.  R.  333— P.  C. 

VIl.  GIBRALTAE. 

164.  Criminal  Jurisdiction  and  Procedure 
—Original  Jurisdiction  with  Morocco— Mode 
of  Trial.]— By  the  11th  subsection  of  Ord.  3 
the  Court  of  Gibraltar  has  in  all  criminal 
matters  in  which  the  defendant  is  a  British 
subject  an  original  jurisdiction  with  the 
jurisdiction  of  the  Court  of  Morocco.  The 
appellant  was  charged  Avilh  having  com- 
mitted an  offence  within  the  territorial 
waters  of  the  Empire  of  Morocco,  and  was 
arrested  in  London.  The  Queen's  Bench 
Division  ordered  him  to  a  trial  before  the 
Supreme  Court  at  Gibraltar. 

Held— that  the  mode  of  trial  prescribed  by 
the    Gibraltar    Order    in    Council    must    be 
pursued. 
Spilsbdry  v.  Reg.,  [1899]  A.  C.  392;  63  J.  P. 

[691;  80  L.  T.  602;  19  Cox  C.  C.  303— P.  C. 

VJIl.  HONG  KONG. 

165.  Companies— Articles  of  Association- 
Irregular  Registration  —  Acceptance  and 
Adoption— Validity  —  Companies  Ordinance 
{Hong  Kong)  No.  1  of  1865,  ss.  6,  11  and  14-18 
—Companies  Act,  1862.]- The  memorandum 
of  association  of  the  respondent  company  was 
duly  signed  by  nine  persons,  and  their  signa- 
ture was  duly  attested.  The  memorandum 
Avas  accompanied  by  a  small  printed  book 
purporting  to  contain  "  Articles  of  Associa- 
tion of  the  Man  On  Insurance  Company, 
Limited,"  but  these  articles  Aveie  not  signed. 
The  registrar,  however,  registered  them  with 
the  memorandum,  and  thereupon  gave  a 
certificate  of  the  incorporation  of  the  com- 
pany. The  articles  so  registered  had  been 
published  and  put  forward  as  the  company's 
only  articles  of  association,  and  had  been 
acted  on,  amended,  and  added  to  by  the 
shareholders  of  the  company,  and  the  com- 
pany's business  had  been  conducted  imder 
the  regulations  contained  therein  for  nine- 
teen years  without  any  objection,  and  the 
company  on  the  record  said  that  these 
articles  were  its  articles  of  association. 

Sections  G,  11,  and  14-18  of  the  Companies' 
ordinance  (Hong  Kong),  18G5,  were  substan- 
tially and  for  all  material  purposes  identical 
with  the  sections  bearing  the  same  numbers 
in  the  Companies  Act,  1802,  and  Table  A  in 
the  schedule  to  the  Ordinance  corresponded 
with  Table  A  in  the  Companies  Act. 

Held— that  in  the  circumstances  the  infer- 
ence was  to  be  drawn  that  all  the  share- 
holders had  accepted  and  adopted  the 
articles  as  the  valid  and  operative 
articles    of    association    of    tbo    company; 


that  there  was  no  reason  why  the 
shareholders  should  not  adopt  the  articles, 
although  irregularly  registered;  that  though 
the  statutory  mode  of  doing  so  was  by  special 
resolution,  yet  that  was  only  machinery  for 
securing  the  assent  of  the  shareholders,  or  a 
sufficient  majority  of  them;  and  that  the 
registered  articles  had  become  and  were  the 
articles  of  the  company  as  surely  as  if  they 
had  been  formally  adopted  by  special 
resolution. 

Ho  Tung  v.  Man  On  Insurance  Co.,   [1902] 

[A.  C.  232;  71  L.  J.  P.  C.  46;  85  L.  T.  617;  18 

T.  L.  R.  118;  9  Manson,  171— P.  C. 

166.  Limitation  of  Actions  —  Intestate's 
Estate— Vesting  in  Registrar  of  Supreme 
Court,  pending  Grant  of  Letters  of  Admin- 
istration—Forged W  ill— Probate— Revocation 
— Date  from  ivhicli  Statute  of  Limitations 
runs— Hong  Kong  Ordinance  No.  13  of  1864, 

\  S.8;  No.S  of  1860,  s.  39;  No.  9  of  1870,  s.  1.]— 
An  intestate  died  in  1880.  In  1886  probate 
of  an  alleged  will  was  granted  to  the  person 
named  therein  as  executor.  In  1896  the  al- 
leged will  was  declared  a  forgery,  and  the 
probate  was  revoked.  In  1897  letters  of  ad- 
ministration were  granted  to  the  respondent. 
In  1899  the  respondent,  as  administrator, 
commenced  an  action  against  the  appellants 
for  an  account  of  certain  alleged  partnership 
transactions  between  the  deceased  and  the 
appellants.  The  appellants  pleaded  the 
Statute  of  Limitations. 

Held— that  by  the  revocation  the  grant  of 
probate  was  void  ab  initio,  and  must  be 
treated  as  a  nullity,  and  as  never  having  had 
any  real  existence;  that  there  A\as  nothing 
in  sect.  39  of  the  Ordinance  No.  8  of  1860  or 
sect.  1  of  the  Ordinance  No.  9  of  1870  to  over- 
rule the  established  rule  of  law  that  no 
action  can  be  maintained  in  respect  of  the 
estate  of  a  deceased  person,  except  by  a 
duly  constituted  administrator  or  executor, 
and  the  sections  referred  to  placed  the  regis- 
trar of  the  Supreme  Court,  pending  the 
grant  of  letters  of  administration,  in  the 
position  of  a  receiver,  and  gave  him  powers 
incident  to  such  an  office,  but  nothing  more; 
and  that  the  Statute  of  Limitations  con- 
tained in  sect.  8  of  Ordinance  No.  13,  1864, 
ran  against  the  intestate's  estate  from  the 
date  of  the  grant  of  letters  of  administration 
in  1897  only,  and  the  action  was  not  barred. 

Chan  Kit  San  v.  Ho  Fung  Hang,  [1902]  A.  C 

[257;  71  L.  J.  P.  C.  49;  51  W.  R.  18;  86  L.  T. 

245;  18  T.  L.  R.  420-P.  C. 

IX.  JAMAICA. 

167.  Easement  —  Nuisance — I'ariation  of 
Servitude— Question  not  submitted  to  Jury 
—Court's  Power  to  draw  Inferences  of  Fact 
—New  Trial— Jamaica  Code  of  Ciril  Proce- 
dure, s.  438.]— The  plaintiffs  (now  respon- 
dents) sued  the  defendants  (now  appellants) 
for  damages  in  respect  of  a  nuisance  com- 
mitted by  the  latter  and  for  an  injunction 
to   restrain   its   continuance.    The   question 
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arose  whether  the  case  had  in  effect  been 
submitted  to  the  jury.  The  plaintiffs  sup- 
ported their  injunction  on  the  ground  that, 
owing  to  the  extensions  of  the  works,  there 
had  been  a  variation  in  the  kind  of  servitude 
which  the  defendants  claimed  to  impose  upon 
them,  substantial  enough  to  constitute  a  new 
wrong  of  appreciable  amount. 

Held— that  the  question  was  clearly  one 
for  the  jury,  that  owing  to  the  way  in  which 
the  works  of  each  party  were  treated  as  a 
whole,  that  question  was  never  put  to  the 
jury;  probably  it  was  never  suggested  at  all 
during  the  trial  in  any  such  way  as  to  bring 
out  the  separate  considerations  relating  to  the 
new  works,  that  the  defendants  were  entitled 
to  have  the  opinion  of  a  jury  upon  their 
liability  and  for  that  purpose  a  new  trial 
was  necessary. 

Held  also— that,  on  the  construction  of 
sect.  438  of  the  Civil  Procedure  Code  of 
Jamaica,  the  Court  is  allowed  to  draw  all 
inferences  of  fact  not  inconsistent  with  the 
findings  of  th^  ;ury,  and  if  satisfied  that  it 
has  before  it  the  materials  necessary  for 
determination  may  give  judgment;  but  the 
Code  does  not  enable  the  Court  to  decide 
questions  of  fact  never  submitted  to  the  jury 
at  all 

EoYAL  Mail  Steam  Packet  Co.  v.  Geoege  and 

[Branday,  [190n]  A.  C.  480;  69  L.  J.  P.  C. 

107;  82  L.  T.  539-P.  C. 

X.  NEWFOUNDLAND. 

168.  Croivn  Licence—Effect  of— Stranger 
Cutting  Timber  on  Licensee's  Ground  before 
Licence — Trespass  —  -Jus  tertii — Damages.  — 
Possession  forms  a  good  title  against  a 
wrongdoer,  who  cannot  set  up  a  jus  tertii 
unless  he  claims  under  it. 

The  Winkfield  ([1902]  P.  42;  71  L.  J.  P.  21; 
52  W.  R.  246 ;  85  L.  T.  668-C.  A.)  applied. 

The  effect  of  a  grant  by  the  Newfoundland 
Government  under  sect.  51  of  c.  13  of  the 
Consolidated  Statutes  is  to  demise  the  land 
included  in  it,  although  subject  to  restric- 
tions as  to  user. 

The  appellant  and  respondent  applied  for 
a  grant  of  a  certain  area  of  land;  the  latter 
was  successful.  Before  the  respondent  re- 
ceived his  licence,  the  appellant  cut  trees  on 
the  land;  at  a  later  date  he  cut  other  trees, 
and  still  later  removed  trees  cut  both  before 
and  after  the  licence  to  the  respondent. 

Held— that  the  respondent  being  in  posses- 
sion of  the  logs,  even  though  cut  before  he 
entered  under  his  licence,  could  maintain 
detinue;  and  was  entitled  to  the  value  of 
the  logs  wrongfully  removed  without  deduct- 
ing the  cost  incurred  by  the  appellant  in 
felling  and   removing  them. 

Senible,  in  such  a  case  the  cost  of  felling. 
&c.,     might     be     considered     in     assessing 
damages  as  distinct  from  the  value. 
Glenwood  Lumber  Co.,  Ld.   v.   Phillips    (or 

[Bishop),  [1904]  A.  C.  405;  73    L.  J.  P.  C. 
62;  90  L.  T.  741;  20  T.  L.  R.  531-P.  C. 


169.  Insolvency— Consolidated  Statutes  of 
Newfoundland,  c.  90,  s.  M— Debts  due  to 
Government— Education  Act,  1892  (55  Vict.  c. 
5)— Higher  Education  Act,  1893  (56  Vict.  c.  7).] 
—Payments  made  by  the  Colonial  Treasury 
to  a  bank  to  the  credit  of  the  several  boards 
of  education  established  under  the  "  Educa- 
tion Act,  1892,"  or  the  "Higher  Education 
Act,  1893"  do  not  constitute  debts  due  to 
the  Government  within  the  meaning  of  the 
Colonial  Insolvency  Act. 

Fox  V.  Government  of  Newfoundland,  [1898] 

[A.  C.  667;  67  L.  J.  P.  C.  77;  78  L.  T.  602; 

5  Manson,  238— P.  C. 

170.  Whaling  Licence— Application  for— 
Grant — Newfoundland  Whaling  Industry 
Act,  1902.]— The  appellants  applied  for  a 
whaling  licence  for  a  certain  area,  and  paid 
and  obtained  receipts  for  their  licence  fees 
in  two  consecutive  years.  The  licence  when 
actually  granted  in  the  course  of  the  second 
year  proved  to  be  for  a  smaller  area  than 
that  specified  in  the  application.  The 
appellants  contended  that  the  receipt 
amounted  to  a  licence,  or  a  contract  to 
grant  one,  for  the  larger  area;  and  that 
under  the  statute  the  area  could  not  be  re- 
duced in  subsequent  years  except  for  special 
reasons,  none  of  which  were  applicable  to 
their    case. 

Held— that  licences  could  only  be  granted 
by  the  Governor  in  Council ;  and  that  a 
mere  receipt  for  fees  by  an  official  was  of  no 
effect,  either  as  a  licence,  or  as  evidence  of  a 
contract  to  grant  one. 

Newfoundland    Steam    Whaling    Co.,    Ld.    v. 

[Government  of  Newfoundland,  [1904]  A.  C. 

399;   73   L.   J.   P.    C.   69;   91    L.    T.    153;   20 

T.  L.  R.  566-P.  C. 

XI.  NEW  ZEALAND. 

171.  Charitable  Devise  or  Bequest  — 
Institution  for  Education— Church  of  Eng- 
land—Beneficiaries to  be  Brought  up  in  a 
Particular  Religion  —  Beneficiaries  from 
Another  Country — Deceased  Persons'  Estates 
Duties— Charitable  Gifts  Duties  Exemption 
Act,  1883  (46  &  47  Vict.  No.  54),  ss.  2,  d—Land 
and  Income  Assessment  Act  Amendment 
Act,  1892  (55  &  .56  Vict.  No.  46),  s.  3,  sub-s.  4.] 
—A  testator,  who  died  in  1894,  bequeathed 
the  residue  of  his  estate,  both  real  and  per- 
sonal, to  trustees  for  the  purpose  of  found- 
ing and  endowing  an  institution  for  the 
maintenance  and  education  of  boys  who  were 
orphans,  or  the  sons  of  persons  ^in 
straitened  circumstances,  resident  in  the 
provincial  district  of  Auckland,  or  in  the 
province  of  Ulster,  Ireland;  and  the  institu- 
tion was  to  be  managed  by  persons  of  a 
particular  religion,  and  the  inmates  were  to 
be  brought  up  and  instructed  in  that 
religion. 

Held— to  be  a  charitable  devise  or  bequest, 
and  a  "  public  "  institution  within  the  New 
Zealand  Estates  Duties  Exemption  Act,  1883, 
s.  2. 
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Held  also— as  to  the  land  devised,  that  the 
institution  was  "  carried  on  tor  charitable 
purposes"  within  the  New  Zealand  Land 
and  Income  Tax  Exemption  Act,  1892,  s.  3, 
sub-s.  4. 
DiLWORTH  I'.  Commissioners  of  Stamps,  [1898] 

[A.  C.  99;  G8  L.  J.  P.  C.  1 ;  47  W.  R.  337;  79 
L.  T.  473;  15  T.  L.  R.  Gl— P.  C. 

172.  Company  — .  Winding-up  —  Effect  in 
Colony — Joint  Stock  Companies  Arrangement 
Act,  1870  (33  &  34  Vict.  c.  104.]— The  Joint 
Stock  Companies  Arrangement  Act,  1870, 
does  not  extend  to  or  bind  the  Courts  of  the 
Colonies,,  and  therefore,  proceedings  under 
that  Act  cannot  be  pleaded  as  a  defence  to 
an  action  by  a  creditor  of  a  company  in  a 
Colony. 

Ellis  V.  McEenry  (L.  R.  6  C.  P.  228)  dis- 
tinguished. 

Gihhs  V.  Societe  des  Metaux  (25  Q.  B.  D. 
399)  approved  and  followed. 
New  Zealand  Loan  and  Mercantile  Agency  Co. 

[v.  Morrison.  ri898]  A.  C.  349;  67L.  J.  P.  C. 

10;  77  L.  T.  003;  5  Manson,  171;  14  T.  L.  R. 
141;  4G    W.  R.  239-P.  C. 

173.  Land— Crown  Lands— Ejectment  from 
Crown  Lands— Lands  Surrendered  to  Crown 
Subject  to  Subsisting  Contracts — Contract  to 
Sell— Subsequent  Squatter— Possession  for 
Less  than  CO  Y ears. l—ln  1845  land  was 
granted  to  a  company  by  the  Crown.  The 
company  had  previously  contracted  to  sell  it 
to  P. 

In  1850,  under  an  Act  of  that  year,  the 
company  surrendered  all  its  lands  to  the 
Crown,  in  whom  such  lands  became  vested 
"subject  to  any  contracts  subsisting  in 
regard   to  any  such  lands." 

P.  obtained  no  conveyance  from  the  com- 
pany, and  never  applied  to  the  Crown  foi 
his  contract  to  be  completed. 

The  land  now  in  question  (part  of  that 
granted  as  above  mentioned  and  contracted 
to  be  sold  to  P.)  became  derelict,  and  B. 
"  squatted "  upon  it.  B.  subsequently  con- 
veyed such  land  to  the  appellant. 

Held— that  the  surrendered  lands  became 
vested  in  the  Crown  in  1850  iinfettered  by 
any  trust  enforceable  by  any  Court  of  Law 
and  Equity;  and  that,  even  if  P.'s  rights 
had  passed  to  the  appellant,  they  were  not 
such  as  a  Court  could  enforce,  and  that  the 
appellant  was  a  trespasser. 

P.'s  only  remedy  would  be  by  representa- 
tion to  the  Crown. 

RiDDiFORD  V.  R.,  [1905]  A.  C.  147;  74  L.  J.  P.  C. 
rj7 .  Qo  L.  T.  247 ;  21  T.  L.  R.  2G5-P.  C. 


[  No.  43),  ss.  56,  57,  73.]— A  registered  certi- 
ficate of  title  to  land  under  the  Land  Trans 
fer  Act,  1885,  is  conclusive  in  the  absence  ot 
fraud.     Mere  errors  or  defects  in  procedure 

i  will  not  affect  the  conclusiveness  of  the  cer- 
tificate. Fraud  means  actual  fraud,  and 
does  not  include  what  is  known  as  construc- 
tive or  equitable  fraud.     A  registered  bond 

i  fide  purchaser  from  a  registered  owner 
whose  title  might  be  impeached  for  fraud 
has  a  better  title  than  his  vendor. 

Having  regard  to  the  Land  Transfer  Acts 
and  the  Native  Land  Acts,  it  is  not  the  duty 
of  a  District  Land  Registrar  to  examine 
into  the  validity  of  a  Crown  grant,  nor  to 
inquire  how  a  Governor's  warrant  has  been 
obtained,  nor  to  inquire  into  the  proceedings 
in  the  Native  Land  Court  culminating  in 
an  order  of  freehold  title. 

The  true  effect  of  sects.  57  and  73  of  the 
Native  Land  Court  Act,  1894,  considered. 

Though  a  registered  owner  may  hold  as 
trustee,  if  the  alleged  cestui  que  trust  is  a 
rival  claimant,  who  can  prove  uo  trust  apart 

I  from  his  own  alleged  ownership,  the  regis- 

I  tered  owner  cannot  be  treated  as  a  trustee. 
Solicitor-General  v.  Mere  Tuii  (17  N.  Z.  L.  R. 

j  773)  not  followed  upon  this  point. 

I      Decisions  of  the  Court  of  Appeal  for  New 

;  Zealand  (21  N.  Z.  L.  R.  G91;  22  N.  Z.  L.  E. 
1,  37)  reversed. 


[37; 


174.  Land— Title— Registered  Owner— Cer- 
tificate —  Errors  in  Procedure  —  Conclusive- 
ness of  Certificate— Fraud— Trustee—Land 
Transfer  Act,  1885  (49  Vict.  No.  57),  ss.  10, 
12,  13,  14,  35.  55,  56,  05,  67,  189.  190-iV«f/t-e 
Land  Act,  1873  (37  Vict.  No.  56).  ss.  33.  51, 
75,  87-Native  Land  Court  Act,  1894  (58  Vict., 

B.D,— VOL.    I. 


The    Assets    Co.,    Ld.    v.    Mere    Roihi    and 

[Others,  [1905]  A.  C.  176;  74  L.  J.  P.  C.  49; 

92  L.  T.  397;  21  T.  L.  R.  311— P.  C. 

175.  Land— Native  Land  Court— Jurisdic- 
tion—Rehearing— Validation  Act.}— Vfhere 
the  Legislature  has  given  attention  to  a 
special  subject,  and  has  provided  for  it,  it 
cannot  be  presumed  that  a  subsequent 
general  enactment  is  intended  to  interfere 
with  the  special  provision,  unless  that  in- 
tention is  very  clearly  manifested. 

Therefore,  the  "Validation  Act"  of  1893 
does  not  affect  proceedings  in  the  Native 
Land  Court  under  the  Acts  of  1886  and  1888. 
Judgment  of  the  Court  below  affirmed. 

The  rehearing  given  by  the  Native  Land 
Court  Acts  is  not  confined  to  cases  where 
the  title  to  particular  land  is  the  only  ques- 
tion decided  by  the  Court.  A  right  of  re- 
hearing expressly  given  is  not  taken  away, 
because  the  same  degree  includes  matter 
which  is  not  appealable. 

Judgment  of  the  Court  below  reversed. 

Barker  v.  Edger,  [1898]  A.  C.  748;  67  L.  J. 
[P.  C.  115;  79  L.  T.  151— P.  C. 

176.  Land— Native  Lands— Confiscation— 
Regrant  by  Crown—"  Held  in  Trust  "— 
Native  Land  Acts— Native  Custom.']— The 
use  of  the  word  "  trust "  is  not  always 
sufficient  to  create  an  equitable  right  or 
obligation  which  can  be  enforced  by  legal 
proceedings ;  such  an  expression  as  "  to  be 
held  in  trust"  for  a  definite  class  of  persons 
does  not  always  create  an  equitable  interest 
in  their  favour  in  the  property  so  fo  be 
held. 

Kinloch  v.  Secretary  of  State  for  India  in 
32 
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Council  ((1882)  7  App.  Cas.  619;  51  L.  J.  Ch. 
885;  30  W.  E.  815;  47  L.  T.  133— H.  L.  (E.)) 
referred  to. 

The  Governor  of  New  Zealand  in  Council 
issued  a  proclamation  dated  January  12th, 
1867,  the  meaning  and  effect  of  which  was 
that  none  of  the  lands  in  a  certain  district 
continued  to  be  native  lands  within  the 
meaning  of  the  Native  Land  Acts.  All 
native  titles  by  native  custom  were  extin- 
guished. But  the  Government  was  willing 
to  grant  out  lands  in  the  district  in  question 
to  loyal  natives  and  to  others  who  should 
come  in  and  submit  within  a  certain  time. 
At  a  meeting  of  certain  loyal  natives  a 
formal  agreement  was  come  to  with  them 
on  June  13th,  1870,  by  which  certain  land 
was  made  inalienable  both  as  to  the  sale 
and  mortgage,  and  held  in  trust  in  "the 
manner  provided  or  to  be  provided  by  the 
General  Assembly  for  native  land  held  under 
trust." 

Held— that  the  terms  of  the  agreement 
itself  showed  that  the  persons  to  whom  lands 
were  to  be  granted  were  to  derive  their  title 
from  the  Crown,  as  the  grants  were  to  be  to 
tliem  in  fee  simple — an  expression  quite 
inapplicable  to  lands  held  by  native  custom; 
that  the  trusts  (if  any)  must  be  found  in 
some  Act  of  the  General  Assembly,  and  could 
not  be  got  at  by  reference  to  uative  customs, 
or  to  enactments  relating  to  native  lands 
generally;  that  the  idea  that  the  grantees 
were  to  hold  in  trust  for  an  unascertained 
and  practically  unascertainable  class  of 
natives  who  were  lojal  in  the  old  rebellion, 
or  who  came  in  and  submitted  within  a  rea- 
sonable time  after  January  t2th,  1867,  was 
too  extravagant  to  require  serious  comment, 
and  that  the  grantees  were  beneficially  en- 
titled as  the  General  Assembly  were  not 
shown  to  have  created  any  trusts  in  favour 
of  the  appellants  or  other  loyal  natives. 
Te  Teira  Te  Paea  v.  Te  Eoera  Tareha,  [1902] 

[A.  C.  56;  71  L.  J.  P.  C.  11;  85  L.  T.  558; 
18  T.  L.  R.  44-P.  C. 

177.  Land— Valuation  of  Land— Control 
of  Court  over  Valuer-General— Government 
Valuation  of  Land  Amendment  Act,  1900.]— 
The  Supreme  Court  of  New  Zealand  has  no 
power,  at  the  instance  of  a  leaseholder,  to 
control  the  Valuer-General  in  fixing  the 
value  of  land  under  the  Government  Valua- 
tion of  Land  Amendment  Act,  1900,  when 
the  freeholders  have  assented  to  his  valua-  i 
tion.  I 

Ward    Brothers    v.    Attorney-General    for 

[New  Zealand,   (1907)  76  L.  J.  P.  C.  52;  96 

L.  T.  280;  23  T.  L.  E.  297— P.  C. 

178.  Licensing— Licensing  Poll  Declared 
Void— Effect  of,  on  Existing  Licences— Power 
to  Renew— New  Zealand  Licensing  Act,  1895, 
S.  3— New  Zealand  Interpretation  Act,  1888, 
s.  5,  (7).]— A  poll  Mas  taken  in  a  certain  dis- 
trict of  New  Zealand  to  determine  whether 
the  existing  licences  should  be   reduced  in  ; 


number.  The  poll  was  declared  void  owing 
to  irregularities;  but  the  machinery  of  the 
Act  had  been  set  in  motion  by  fixing  a  day 
for  the  poll,  and  the  result  was  that  (con- 
struing the  Act  literally)  no  licence  could  be 
renewed,  although  the  electors  had  not  in 
fact  determined  upon  the  policy  to  be 
adopted. 

Held— that,  construing  the  Act  liberally 
as  required  by  sect.  5  (7)  of  the  New  Zealand 
Interpretation  Act,  1888,  and  with  regard 
to  other  sections  of  the  particular  Act  itself, 
it  was  plainly  intended  that  existing  licences 
should  continue  until  the  electors  came  to 
some  decision;  and  that  therefore  the  licens- 
ing committee  ought,  under  the  circum- 
stances, to  hear  applications  for  renewals, 
as  if  no  poll  had  ever  been  fixed. 
Smith  v.  M'Arthur  &  Sons,  [1904]  A.  C.  389; 

[73  L.  J.  P.  C.  88;  90  L.  T,  744;  20  T.  L.  E. 
529— P.  C. 

179.  Licensing  Law  —  Election  —  Licensing 
Poll — Dispute  as  to  Result — Inquiry — Magis- 
trate usualhj  Exercising  Jurisdiction — Regu- 
lation of  Local  Elections  Act,  1876  (40  Vict., 
No.  26),  s.  iS— Magistrates'  Courts  Act,  1893 
(57  Vict.  No.  55)  —  Alcoholic  Liquors  Sale 
Control  Act  Amendment  Act,  1895  (59  Vict., 
No.  45),  .IS.  3,  7  (1)  (o).]-The  jurisdiction  of 
magistrates  in  New  Zealand  under  the  Act 
of  1893  is  not  local.  They  possess  a  general 
jurisdiction  throughout  the  colony  subject 
to  departmental  arrangements  and  control. 
Therefore  any  stipendiary  .magistrate  who, 
as  part  of  his  ofiicial  duty  in  accordance 
with  departmental  arrangements,  exercises 
jurisdiction,  though  only  occasionally,  at  a 
particular  place,  has  jurisdiction  to  hear  a 
petition  presented  under  the  Alcoholic 
Liquors  Sale  Control  Act  Amendment  Act, 
1895,  for  an  inquiry  as  to  the  result  of  a 
licensing  poll  under  the  Eegulation  of  Local 
Elections  Act,  1876,  and  the  jurisdiction  is 
not  confined  to  the  stipendiary  magistrate 
who  usually  exercises  jurisdiction  in  the 
Court  in  which  the  petition  is  filed. 

Decision  of  the  Court  of  Appeal  for  New 
Zealand  (22  N.  Z.  L.  E.  934)  reversed. 
Bastings  and  Others  v.  Callaghan,  [1905]  A.  C. 

[351;  74  L.    J.    P.    C.  79;  92  L.  T.  734;  21 
T.    L.    E.    501-P.C. 

180.  Local  Government — Compulsory  Pur- 
chase— Claimi  for  Compensation— Omission 
to  give  Notice  of  Non-admission  of  Claims- 
New  Zealand  Public  Works  Act,  1894  (58 
Vict.  No.  42),  s.  44.]— Certain  lands  belong- 
ing to  the  respondents  were  required  by  the 
corporation  of  the  city  of  Wellington  for 
public  improvements.  They  were  taken 
under  the  New  Zealand  Public  Works  Act, 
1894,  and  the  respondents  were  dispossessed. 
In  due  course  they  sent  in  a  claim  in  accord- 
ance with  Sched.  11.  of  the  Act  stating 
amongst  other  things  the  total  amounts  of 
their  respective  claims.  The  period  of 
sixty  days  mentioned  in  sect.  44  of  the  Act 
expired  without  notice  being  given  by  or  on 
behalf  of  the  corporation  that  they  did  not 
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admit  the  claim.  In  duo  course  the  respon- 
dents filed  copies  of  their  claims,  together 
with  receipts  thereof,  in  the  Supreme  Court. 
Thirty-one  days  in  the  one  case' and  fifteen 
days  in  the  other  after  the  expiration  of 
the  statutory  period  the  town  clerk  dis- 
covered that  he  had  allowed  the  time  pre- 
scribed by  the  Act  to  elapse.  The  respon- 
dents declined  to  withdraw  the  claim  and 
allow  the  matter  to  go  to  the  Compensation 
Court.  Thereupon  the  Council  gave  notices 
of  motion  in  the  Supreme  Court,  asking  in 
each  case  for  an  order  to  set  aside  the  claim 
"so  that  the  same  might  become  void  and  of 
no  effect  as  an  award  within  the  meaning  of 
the  Act  of  1894,  notwithstanding  the  provi- , 
sions  of  sect.  44  of  the  Act." 

Held— that  the  rights  of  the  claimants 
were  fixed  by  statute  before  the  Supreme 
Court  had  anything  to  do  with  the  matter ; 
that  the  only  function  of  the  Supreme  [ 
Court  was  to  enforce  the  claim  as  an  award, 
and  see  that  the  money  reached  the  proper 
hands ;  that  the  claim  could  not  be  set  aside ; 
and  that  the  respondents  were  entitled  to 
demand  a  proper  receipt  in  conformity  with 
the   Act.  I 

Wellington  Cobpoeation  v.  Johnston;  Well  | 

[iNGTON  Corporation  v.  Lloyd,  [1902]  A.  C. 

39G;    71    L.    J.    P.    C.  73;  86  L.  T.  538;  18 
T.  L.  E.  519— P.  C. 

181.  Local  Government— Municipal  Cor-  i 
poration—Cost  of  Constructing  Bridge— Con-  \ 
tribution  towards  Cost— "  Adjacent  Borough 
or  County"— Municipal  Corporations  Act, 
1900  (G4  Vict.  No.  50),  s.  219.]— By  sect.  212 
of  the  Municipal  Corporations  Act,  1900 
(New  Zealand),  where  the  council  of  any 
borough  desires  to  construct  a  bridge  in  any 
position  that  will  be  of  advantage  or  benefit 
to  the  inhabitants  of  an  adjacent  borough  or 
county  or  other  district,  the  Governor  may 
declare  that  a  proportion  of  the  cost  thereof 
shall  be  borne  by  any  such  local  authority. 
The  borough  of  Lower  Hutt  proposed  to  con- 
struct a  bridge  over  the  Hutt  river  at  a 
point  within  its  own  boundaries,  and  applied 
that  a  proportion  of  the  cost  should  be 
borne  by  the  city  of  Wellington.  The  city 
of  Wellington  did  not  immediately  adjoin 
Lower  Hutt,  there  being  a  distance  of  six 
miles  between  their  boundaries,  and  three 
other  local  districts  intervened. 

Held— (affirming  the  decision  of  tbe  Court 
of  Appeal  for  New  Zealand)— that  the  city 
of  Wellington  was  "adjacent"  to  the 
borough  of  Lower  Hutt  within  the  meaning 
of  sect.  219,  and  that,  therefore,  there  was 
jurisdiction  to  order  the  former  to  bear  a 
proportion  of  the  cost  of  the  bridge. 
The  Mayor,  &c'.,  of  Wellington  v.  The  Mayor, 

[&c..  OF  Lower  Hutt,   [1904]  A.  C.  773;  73 

L.  J.  P.  C.  80;  20  T.   L.   R.   712;  91  L.   T. 
539-P.  C. 

182.  Merchandise     Marks  —  False     Trade 
Description— Cases  of  Wax  Vestas— Importer 


"  acted  innocently  "—Liability  of  Goods  to 
Forfeiture— Remedy— New  Zealand  Patents, 
Designs,  and  Trade  Marks  Act  (53  Vict.  No. 
12  of  1889),  ss.  89,  104— iVcw;  Zealand  Customs 
Laws  Consolidated  Act,  1882  (46  Vict.  No.  55), 
s.  267.]— The  respondents  in  1900  consigned 
several  packages  of  matchboxes  to  their 
agents  in  New  Zealand.  The  boxes  were 
stamped  "  New  Zealand,"  but  filled  with 
London  matches.  It  was  not  disputed  that, 
having  regard  to  their  contents— « ax  vestas 
—the  boxes  bore  a  false  trade  description. 
On  the  other  hand,  it  was  conceded  that 
neither  the  respondents  nor  their  agents  or 
servants  had  any  fraudulent  intention,  or 
any  intention  of  transgressing  the  law  of  the 
colony.  The  cases  of  wax  vestas  were  seized 
and  detained  by  the  appellant  as  goods  pro- 
hibited to  be  imported  into  New  Zealand, 
and  liable  to  forfeiture  there  by  virtue  of 
the  provision  of  the  New  Zealand  Patents, 
Designs,  and  Trade  Marks  Act,  ss.  89  and 
104,  and  the  New  Zealand  Customs  Laws  Con- 
solidation Act,  1882.  The  respondents  chal- 
lenged the  legality  of  the  seizure  by  bringing 
an  action  against  the  appellant. 

Held — that  though  the  respondents  had 
"  acted  innocently,"  the  seizure  and  for- 
feiture were  authorised;  that  the  respond- 
ents had  mistaken  their  remedy;  and  that 
the  case  was  met  by  sect.  267  of  the  Customs 
Laws  Consolidation  Act,  1882,  under  which 
an  application  to  the  Governor  supported  by 
proper  evidence  might  have  been  made. 

Commissioners  of  Trade  and  Customs  v.  Bell 

[&  Co.,  [1902]  A.  C.  563;  71  L.  J.  P.  C.  109; 

87  L.  T.  156;  18  T.  L.  R.  765— P.  C. 

183.  Mining— Compensation— Land  Injuri- 
ously Affected— Claim— Public  Works  Act, 
1894  (58  Vict.  No.  42),  s.  4^4,— Mining  Act,  1898 
(62  Vict.  No.  38),  ss.  108—116,  232— 235.]— A 
claim  for  compensation  for  lands  injuriously 
affected  in  respect  of  any  matter  authorised 
by  the  Mining  Act,  1898,  unless  it  is  settled 
by  agreement,  under  sect.  233,  must  be  heard 
and  determined  by  the  tribunal  therein 
specified.  The  provisions  of  sect.  44  of  the 
Public  Works  Act,  1894,  which  is  incorpor- 
ated in  the  Mining  Act,  1898,  subject  to  the 
provisions  of  the  latter  Act— which  section 
enacts  that  if  within  sixty  days  after  the 
receipt  of  the  claim  for  compensation  notice 
is  not  given  disputing  the  claim,  the  claimant 
may  file  a  copy  of  his  claim  in  the  Supreme 
Court,  which  shall  have  the  effect  of  an 
award- is  inconsistent  with  sect.  233  of  the 
Mining  Act,  and  is  therefore  not  applicable 
to  a  claim  for  compensation  under  that  Act. 

Heslop  I'.  The  Minister  of  Mines  for  New 

,      [Zealand,  [1904]  A.  C.  781;  73  L.  J.  P.  C. 

117;  20  T.  L.  E.  771;  91  L.  T.  544-P.  C. 

184.  Railway  Company— Failure  to  Com- 
plete Line  Within  Time  Limited — Determina- 
tion by  Governor  of  Company's  Interest- 
Rights  of  Dcbciiliirc  Holders— Nrir  Zealand 
Railirays  Construction  and  Laud  Act,  1881 
(45  Vict.  No.  37),  ss.  123.  125,  126.]-A  com- 
32—2 
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pany  was  formed  in  England  under  the 
Companies  Act,  1862,  for  the  purpose  of  con- 
structing and  working  a  railway  in  New 
Zealand.  The  company  raised  <£750,000  by 
the  issue  of  debentures,  and  began  the  work 
of  construction.  The  contract  for  the  con- 
struction of  the  railway  was  subject  to 
the  provisions  of  two  statutes  of  the  Legisla- 
ture of  New  Zealand — "  The  Railways  Con- 
struction and  Land  Act,  1881,"  and  "The 
East  and  West  Coast  (Middle  Island)  and 
Nelson  Railway  and  Eailways  Construction 
Act,  1884."  The  company  failed  to  carry 
out  its  contract  for  the  completion  of  the 
line. 

Held— that  there  was  nothing  to  prevent 
the  Governor  availing  himself  of  the 
powers  conferred  upon  him  by  sects.  123, 
125,  and  126  of  the  Act  of  1881,  and  thereby 
acquiring  an  absolute  title  to  the  railway 
to  the  exclusion  of  the  company  and  its 
shareholders.  That  the  company  had  only 
a  determinable  interest  in  the  railway,  and 
owing  to  their  default  the  Governor  could 
determine  their  interest,  and  when  their 
interest  was  determined,  all  rights  depend- 
ing upon  the  title  of  the  company  fell  with 
it. 

CoATES  r.  Keg.,  [1900]  A.  C.  216;  29  L.  J.  P.  C. 
[26;  82  L.  T.  162-P.  C. 

185.  Revenue — Estate  Duty — Exemption — 
Widow— Life  Interest—Power  of  Appoint- 
ment— Appointment  to  Herself  Absolutely  \ 
—Deceased  Persons'  Estates  Duties  Acts, 
1881  (45  Vict.  No.  41),  ss.  5,  7,  36,  and  1885  (49 
Vict.  No.  21),  s.  18.]— By  the  law  of  New 
Zealand  no  duty  is  payable  "in  respect  of 
any  real  or  personal  property  to  which  any 
wife  .  .  .  shall  become  absolutely  entitled  .  .  . 
under  her  husband's  will." 

A  testator  by  his  will  gave  his  widow  a 
life  interest  in  his  residuary  estate,  and, 
subject  thereto,  the  residuary  estate  was  to 
be  held  in  trust  for  such  person  or  persons 
as  she  should  by  deed  or  will  appoint,  and  in 
default  of  appointment  over.  Shortly  after 
the  testator's  death  the  widow  appointed 
the  whole  of  the  residuary  estate,  subject 
to  her  own  life  interest  to  herself  absolutely. 

Held— that  the  liability  to  pay  duty  was 
imposed  by  the  Deceased  Persons'  Estates 
Duties  Acts,  1881  and  1885,  on  the  property 
as  from  the  testator's  death,  and  that  there- 
fore the  widow  could  not  claim  exemption 
of  the  residue  from  duty  under  sect.  18  of 
the  Act  of  1885  on  the  ground  thit  she  had 
become  absolutely  entitled  to  it  under  the 
will;  and,  semhle,  also  she  did  not  become 
"entitled  under   the  will." 

Decision  of  Supreme  Court  of  New  Zealand 
(19  N.  Z.  L.  E.  566)  affirmed. 
Jackson    v.    Commissioner    of    Stamps,    [1903] 

[A.  C.  350;  72  L.  J.  P.  C.  68;  88  L.  T.  480; 
19  T.  L.  R.  434-P.  C. 

186.  Revenue  —  Income  Tax  —  Company  — 
"  Income   Derived    from    Business  "—Profits 


Derived  from  New  Zealand— Transmission  of 
Telegraphic  Messages  to  Places  Outside 
Australasia — Land  and  Income  Assessment 
Act,  1900  (64  Vict.  No.  49),  ss.  51,  59,  65.]— 
The  respondent  company  owned  submarine 
cables  from  Wakapuaka,  in  New  Zealand,  to 
La  Perouse,  in  New  South  Wales,  and  from 
Port  Darwin,  in  South  Australia,  to  Madras. 
Their  head  office  was  in  London.  The  tele- 
graph lines  in  New  Zealand  belonged  to  the 
Government.  The  course  of  business  in  the 
case  of  telegraphic  messages  transmitted 
from  New  Zealand  to  places  beyond 
Australia  was  as  follows :— The  New  Zea- 
land Government  received  the  message  from 
the  sender,  together  with  the  entire  charge 
(at  the  rate  of  5s.  2d.  a  word),  and  trans- 
mitted it  over  their  line  to  Wakapuaka,  the 
charge  for  which  was  a  Id.  a  Avord.  It  was 
there  handed  to  the  respondents,  Avho  trans- 
mitted it  to  La  Perouse  (the  charge  for 
which  was  3d.  a  word),  and  it  was  there 
handed  to  the  Government  of  New  South 
Wales.  The  Government  of  New  Zealand 
deducted  Id.,  and,  by  arrangement  with  the 
respondents,  3d.,  and  credited  the  New 
South  Wales  Government  with  the  balance, 
4s.  lOd.  The  New  South  Wales  Govern- 
ment in  its  turn  transmitted  the  message  to 
Adelaide,  the  charge  for  which  was  Id.  a 
word,  and  credited  the  South  Australian 
Government  with  the  balance,  4s.  9d.  The 
latter  sent  the  message  to  Port  Darwin,  the 
charge  for  which  was  7d.  a  word,  and 
credited  the  respondents  with  the  balance, 
4s.  2d.,  and  the  respondents  sent  the 
message  over  their  own  cable  to  Madras. 

Held— that  the  profits  made  by  the  respon- 
dents upon  the  transmission  of  telegraphic 
messages  from  Port  Darwin  to  Madras  were 
not  "  profits  derived  from  New  Zealand " 
from  the  business  carried  on  there  within 
the  meaning  of  sects.  51  and  59  of  the  Land 
and  Income  Assessment  Act,  1900  (New  Zea- 
land), and  were  not  therefore  assessable  to 
income  tax  in  New  Zealand. 

Decision  of  the  C.  A.  of  New  Zealand  (24 
N.  Z.  L.  R.  308)  affirmed. 

Commissioner  of  Taxes  foe  New  Zealand  v. 

[Eastern  Extension,  Australasia,  and  China 

Telegraph    Company,    [1906]    A.    C.    526;    75 

L.  J.  P.  C.  84;  95  L.  T.  308;  22  T.  L.  E.  730 

-P.  C. 

187.  Revenue— Income-tax— Profits  in  Ne^v 
Zealand— Commission  Agent  for  Sale  of 
Goods  in  England— Land  and  Income  Assess- 
ment Act,  1900  (64  Vict.  No.  49),  s.  51.]— 
The  appellants  were  provision  commission 
agents  in  London,  and  through  their  agents 
in  New  Zealand  they  made  advances  there 
to  the  owners  of  butter  and  cheese  factories 
against  their  produce,  which  was  then  con- 
signed to  the  appellants  in  London  and  sold 
there,  and  the  proceeds  of  the  sales,  after 
deducting  expenses  and  commission,  were 
remitted  to  New  Zealand.  For  the  purpose 
of  making  the  advances  the  appellants  had  a 
credit  at  various  banks  in  New  Zealand.  The 
appellants  having  been  assessed  to  income- 
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tax  ill  New  Zealand  under  the  Land  and  In- 
come Assessment  Act,  19U0. 

Held— that,  as  the  contracts  for  the  sale 
of  the  produce  from  which  the  appellants' 
I)rofits  were  made,  and  which  formed  the 
essence  of  their  business,  were  made  in  Eng- 
land, and  not  in  New  Zealand,  the  appellants 
were  not  assessable  to  income-tax  in  New 
Zealand  thereon. 

Decision  of  the  Supreme  Court  of  New 
Zealand  (26  N.  Z.  L.  R.  625)  reversed. 

LOVELL      AND      CHRISTMAS,     Ld.     V.     ThE    CoMMIS- 

[sioNERS  OF  Taxes,   (1907)  24  T.  L.  R.  32— 

P.  C. 

XII.  SHANGHAI. 

188.  Land  taken  for  Public  Purposes— 
"  Extension  of  Beads "—"  Eoads  alreadij 
Defined"— Shanghai  Land  liegulation,  VI. 
of  1869.]— The  appellants  commenced  the  pre- 
sent suit  for  the  purpose  of  enforcing  their 
right  to  take  a  portion  of  the  respondent's 
land  for  a  public  road.  The  respondent 
maintained  that  the  Shanghai  Land  L'egula- 
tion  VI.  of  1869  did  not  empower  the  ap- 
pellants to  take  his  land  against  his  will. 
The  regulation  had  the  force  of  law.  The 
appellants  were  empowered  by  the  regula- 
tion to  take  the  respondent's  land  "  for  the 
extension  of  the  lines  of  roads  at  present 
laid  down  as  a  means  of  communication  in 
the  settlement."  A  proviso  then  limited  the 
lines  of  road  to  "those  already  defined." 

Held— that  the  word  "  extension  "  did  not 
only  mean  enlargement  of  an  existing  road 
by  adding  to  its  length  or  its  breadth,  but 
meant  also  its  branches;  that  the  roads 
"  already  defined "  included  extension  and 
new  roads. 
Shanghai    Municipal    Council   v.    McMurray, 

[1900]  A.  C.  206;  69  L.  J.  P.  C.  19;  82  L.  T. 
101-P.  C. 

Xin.  SIERRA  LEONE. 

189.  Crown  Suits  Act,  1855  (18  &  19  Vict.  c. 
90)— Ordinance  of  1881,  s.  19.]— The  Crown 
Suits  Act,  1855,  is  not  a  statute  "of  general 
application  "  within  the  meaning  of  sect.  19 
of  the  Sierra  Leone  Ordinance  of  November 
10th,  1881. 

Johnson  v.  R.,  [1904]  A.  C.  817;  73  L.  J.  P.  C. 
[113;  98  L.  T.  234;  53  W.  R.  207-P.  C. 


XIV.  TRINIDAD. 

190.  Accounts— Order  for  Account— E.t- 
traneous  Matters  —  Entries  Disallowed  — 
Discretion  of  Court.]— Tha  appellant's  claim, 
as  stated  in  his  writ  of  summons,  was  "  to 
have  an  account  taken  of  what  is  due  to  the 
plaintiff  under  a  certain  agreement  dated  in 
.January,  1892,  for  pitch  dug  and  won  from 
plaintiff's  land  and  land  of  one  Eugenia 
Bennicourt  (since  deceased)  at  La  Brea." 
Appearance  was  entered,  but  no  pleadings 
delivered.     An  order  was  made  that  the  ac- . 


counts  "  in  this  matter  "  should  be  taken  by 
Eoutledge,  J.  It  appeared  that  there  had 
been  brought  into  the  account  transactions 
relating  to  pitch  dug,  not  from  the  lands  of 
either  of  the  Bennicourts,  but  from  the  lands 
of  one  Numa  Joasse. 

Held— that  those  last-mentioned  matters 
were  extraneous  to  the  scope  and  ambit  of 
the  account  ordered,  which  related  solely  to 
the  lands  of  the  Bennicourts,  and  that  the 
certificate  of  Eoutledge,  J.,  must  be  varied, 
and  the  proceedings  restored  to  their  proper 
limits,  in  conformity  with  the  original  order 
for  an  account. 

Bennicourt  v.  Le  Geddre,  [1900]  A.  C.  173;  69 
[L.  J.  P.  C.  21-P.  C. 

XV.  ZANZIBAR. 

191.  Compulsory  Purchase — Lands  Taken 
by  Government  under  Statutory  Powers — 
Compensation— Local  Law—Mahomcdan  Law 
—  "  Exterritoriality  "  —  Judicial  Notice  — 
Potential  V  alue— Buildings— Indian  Land 
Acquisition  Act,  1894,  s.  Q— Zanzibar  Order 
in  Council,  1884.] — Land  of  the  plaintiffs  in 
the  island  of  Mombasa  was  taken  by  the 
Government  under  statutory  powers. 
Mombasa  is  a  small  island  adjacent  to  the 
coast  of  Africa,  and  it  forms  part  of  the 
mainland  dominions  of  the  Sultan  of 
Zanzibar.  The  authorities  who  dealt  with 
the  case  were  established  and  regulated  by 
Her  Majesty's  Order  in  Council  in  1884,  and 
founded  on  a  previous  treaty.  It  was  not 
till  1896  that  the  Indian  Land  Acquisition 
Act  of  1894  was  brought  into  force  in 
Zanzibar,  and  not  till  1890  that  the  Consul- 
General  issued  a  notice  under  sect.  6  of  that 
Act  declaring  that  the  land  would  be 
required  for  the  railway,  and  inviting  claims 
for  compensation.  The  plaintiffs  claimed 
compensation  for  the  value  of  the  land  and 
houses  erected  thereon  by  the  engineers  of 
the  Government  without  lawful  authority. 

Held— (1)  that  the  day  of  that  declaration 
was  the  day  on  which  the  laud  was  to  be 
valued  at  its  market  value  tor  purposes  of 
compensation;  (2)  that  Her  Majesty's 
j  iirisdictiou  was  to  be  exercised  under  and 
in  accordance  with  the  law  of  England, 
which  recognises  the  principle  that  the  in- 
cidents of  land  are  governed  by  the  law 
of  its  site,  and,  therefore,  Mohammedan 
law  applied  to  this  case;  (3)  that  the  order 
was  made  subject  to  treaties  for  the  time 
being  in  force,  and  Art.  XVI.  of  the 
treaty  of  1886  conferred  on  British  subjects 
the  right  of  "exterritoriality"  as  regards 
their  persons  and  their  property,  which, 
however,  did  not  exclude  the  local  law; 
(4)  that  the  Zanzibar  judge  was  bound  to 
take  judicial  notice  of  the  Zanzibar  law, 
whatever  it  might  be,  applicable  to  the 
case  before  him,  therefore  the  buildings  on 
the  land  had  not  become  the  plaintiffs'  pro- 
perty, but  the  compensation  for  the  liouses 
was  the  value  wliicli  the  Iu)Usos  bore  upon 
tlio  plaintiffs  being  directed  to  remove  them; 
and     (5)     that    speculations    on     the    valun 


1003 


DEPENDENCIES,   COLONIES    AND    INDIA. 


1004 


Zanzibar — Continued. 

likely  to  be  conferred  in  future  on  the  land 
taken  for  the  railway  by  the  construction  of 
the  railway  itself  could  not  be  considered. 
Secretary   of   State   foe   Foreign   Affairs   v. 

[Charlesworth,  Pilling  &  Co.,  [1901]  A.  C. 

373;    70   L.   J.   P.   C.   25;   84  L.   T.   212;   17 
T.  L.  R.  2G5-P.  C. 

XVI.  INDIA. 

192.  Adoption  of  Son— Gift  to  such  Son— 
Wajib-ul-arz  —  Invalid  Adoption  —  Hindu 
Law.'] — 

Held— that  a  clause  in  a  Wajib-ul-arz,  by 
which  the  deceased  gave  property  to  his 
sister's  son,  whom  he  stated  that  he  had 
adopted,  could  not  be  treated  as  a  will  under 
which  the  adopted  son  was  entitled  to  take 
as  a  persona  designata  independently  of 
adoption,  that  the  intention  was  to  give  the 
property  to  him  as  the  adopted  son  capable 
of  inheriting  by  virtue  of  the  adoption;  and 
that,  as  the  adoption  was  invalid  according 
to  the  general  Hindu  law— the  adoption  of 
a  sister's  son  being  wholly  void— and  was 
not  warranted  by  family  custom,  it  gave  no 
right  to  inherit,  and  the  gift  had  therefore 
no  efiect  upon  the  property. 
Musammat  Lali  v.  Mdrli  Dhar,  (1906)  22 
[T.  L.  E.  460— P.  C. 

193.  Adoption  of  Son— Authority  of  Hus- 
band to  Widow— Adoption  of  Second  Son— 
Validity— Hindu  Law.]— A  husband  autho- 
rised his  wife  to  adopt  to  him  a  son.  After 
his  death  she  adopted  a  boy,  who  died.  She 
then  adopted  another  boy. 

Held— that  the  power  to  adopt  was  not  ex- 
hausted by  the  first  adoption,  and  that  the 
second  was  valid. 

Decision   of   the   High   Court    of    Madras 
(I.  L.  E.  26  Madras,  681)  affirmed. 
Kannepalli  Sdryanayana  and  Others  v.  Pucha 

[Venkataramana,  (1906)  22  T.  L.  E.  670— 

P.   C. 

194.  Advocate— Suspension  from  Practice- 
Misconduct— English  Barrister  admitted  as 
Advocate— Jurisdiction  of  Court— Conduct  of 
Advocate  Conducting  Case— Publication  of 
Libel  on  Judge,—"  Reasonable  cause "  for 
Suspension.]— The  High  Court  of  Allahabad 
has  power  to  suspend  from  practice  before 
that  Court  a  member  of  the  English  Bar  who 
has  been  admitted  to  the  roll  of  advocates  of 
the   Court. 

Eule  197  of  the  Eules  of  Court,  which  pro- 
vides that  "  the  Chief  Justice  and  the  Judges 
present  for  the  time  being  in  Allahabad  may, 
for  good  cause  appearing  to  them,  by  an 
order  in  writing  under  the  seal  of  the  Court 
suspend  or  remove  from  the  rolls  of  the 
Court  any  advocate,"  applies  where  the  Chief 
Justice  and  the  Judges  may  for  good  cause 
and  without  charge  or  trial  suspend  or  re- 
move from  the  roll  any  advocate— e.g.,  where 
an  advocate  is  convicted  of  a  criminal 
offence;    and   therefore    in   other    cases   the 


Court  is  properly  constituted  of  three  Judges 
under  rule  2. 

The  appellant,  Avho,  while  conducting  a 
case  in  Court,  had  an  altercation  with  the 
presiding  Judge,  published  in  a  newspaper 
of  which  he  was  the  editor  and  publisher 
an  article  reflecting  upon  certain  of  the 
Judges  of  the  Court  in  their  judicial  capa- 
city. The  article  amounted  to  a  libel,  and 
the  publication  thereof  was  a  contempt  of 
Court.  The  Supreme  Court  suspended  the 
appellant  from  practice  for  four  years. 

Held— that  there  was  "  reasonable  cause  " 
within  the  meaning  of  sect.  8  of  the  letters 
patent  by  which  the  High  Court  was  estab- 
lished for  the  order  of  suspension. 
In  re  S.  B.  Sarbadhicary,  (1906)  23  T.  L.  R. 
[180;  95  L.  T.  894-P.  C. 

195.  Agency  Court--Appeal  to  Governor  in 
Council — Appeal  to  be  decided  in  accordance 
with  Judicial  Principles — Ganjam  and  Viza- 
japatam  Agency  Courts  Act  {No.  xxiv.  of 
1839).]— In  appeals  from  an  Agency  Court  in 
a  scheduled  district  under  the  Scheduled 
Districts  Act,  1874,  to  the  Governor  in  Coun- 
cil, the  latter  must  act  upon  legal  and  judi- 
cial principles  without  regard  to  considera- 
!:ions  of  policy  and  expedience. 

So  Held — where  the  Governor  rejected  an 
appeal  on  the  ground  that  it  would  be  inex- 
pedient to  reopen  a  question  which  had  been 
decided  by  a  District  Court,  although  the 
High  Court  had  since  held  that  the  District 
Court  had  no  jurisdiction  to  entertain  the 
matter. 

Maharajah  of  Jeypore  v.  Guncpauam  Patnaick 
[and  Others,  (1905)  21  T.  L.  E.  170— P.  C. 

196.  Arbitration — Award — Setting  Aside- 
Revision  —  Jurisdiction  of  Court  —  Indian 
Limitation  Act,  1877  {Act  15  of  1877),  s.  12; 
Sched.  II.,  s.  158 — Code  of  Civil  Procedure 
[Act  14  of  1882),  ss.  520,  521,  622.]— A  refer- 
3nce  to  arbitration  with  the  view  of  deter- 
mining the  rights  and  interests  of  the  par- 
ties in  two  Government  leases  took  place  be- 
fore two  arbitrators,  one  named  by  each 
party.  The  order  of  reference  had  been 
duly  made  by  the  Court.  The  arbitrators 
took  upon  themselves  the  burden  of  the  re- 
ference, and  they  concurred  in  an  award 
which  'on  the  face  of  it  seemed  to  be  a  fair 
i,nd  reasonable  settlement  of  the  matters  in 
Jispute.  The  award  was  duly  submitted  to 
the  Court.  Both  parties  objected  to  it.  The 
subordinate  Judge  overruled  all  objections, 
uid  pronounced  a  decree  in  accordance  with 
the  award.  From  the  decree  of  the  subordi- 
nate Judge  the  appellants  appealed  to  the 
Chief  Court  of  the  Punjab,  who  held  that  no 
appeal  lay,  but  that  an  application  might  be 
made  in  revision  under  sect.  G22  of  the  Code 
of  Civil  Procedure. 

Held— that  the  Chief  Court  was  right  in 
holding  that  no  appeal  Lay,  but  wrong  in 
saying  that  an  application  might  be  made 
in  revision,  as  such  an  application  in  the 
present  case  was  avowedly  an  application  to 
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set  aside  the  award,  and  as  such  it  was  pro- 
hibited by  the  Limitation  Act,  of  which  the 
Court  was  bound  to  take  notice,  though  no 
objection  was  made  by  the  parties. 
Ghulam  Jil\ni  and  Others  v.  Muhammad 
[Hassan,  (1902)  18  T.  L.  R.  141— J.  C. 

197.  Bengal  — Bengal  Tenancy  Act  (No. 
viii.  of  1885),  ss.  93,  98— Dispute  between  Co- 
owners  of  Estate— Manager — Poiver  to  Sell  or 
Mortgage—"  Management."^ — By  sects.  93-95 
of  the  Bengal  Tenancy  Act,  1885,  in  case  of  a 
dispute  between  co-owners  of  an  estate  as  to 
its  management,  a  manager  might  be  ap- 
pointed, and  by  sect.  98,  sub-sect.  3,  "  he 
shall,  subject  to  the  control  of  the  Distiict 
Judge,  have,  for  the  pvirposes  of  manage- 
ment, the  same  powers  as  the  co-owners 
jointly  might,  but  for  his  own  appointment, 
have  exercised,  and  the  co-owners  shall  not 
exercise  any  such  power." 

Held — that  "management  "  included  the 
poAver  to  sell  or  mortgage  the  estate  : 

Held  also — that  a  co-owner  had  power  to 
deal  with  his  own  share  in  the  estate, 
subject  to  any  charge  on  the  whole  estate 
properly  created  by  the  manager. 
Amab  Chundeb  Kundu  v.  Soshi  Bdshan  Roy 
[and  Others,  (1904)  20  T.  L.  R.  128— P.  C. 

198.  Bengal  —  Zemindar  and  Talook— En- 
hancement of  Rent— "  Fair  and  Equitable 
Rent"— Evidence— Road  Cess  Returns— Limi- 
tation of  Action— Bengal  Tenancy  Act 
(No.  viii.  of  1885),  s.  7— Bengal  Cess  Act 
No.  ix.  of  1880),  s.  95— Indian  Evidence  Act 
(No.  i.  of  1872),  ss.  21,  32.]-If  a  zemindar  is 
entitled  to  enhance  a  tenure-holder's  rent, 
sect.  7  of  the  Bengal  Tenancy  Act  provides 
that  "  where  no  customary  rate  exists  it  may 
be  enhanced  ...  up  to  such  limit  as  the 
Court  thinks  fair  and  equitable."  A  plain- 
tiff failed  to  prove  any  customary  rent,  and 
the  Judge  considered  the  evidence  as  to 
"fairness"  unreliable  and  unsatisfactory. 
Some  road  cess  returns  were,  however,  put 
in,  which  he  considered  trustworthy,  and 
upon  the  basis  of  these  returns  he  fixed  the 
rent.  By  sect.  95  of  the  Bengal  Cess  Act, 
1880,  these  returns  are  made  admissible  evi- 
dence against  the  person  by  whom,  or  on 
whose  behalf,  they  are  filed. 

Held— that  the  Judge  was  fully  justified  in 
acting  on  such  evidence. 

In  an  earlier  action  the  plaintiff  had 
claimed  arrears  at  the  enhanced  rate  from 
the  date  fixed  for  it  to  come  into  operation, 
but  his  claim  was  dismissed  as  being  pre- 
mature. 

Held— that  the  earlier  proceedings  stayed 
the  operation  of  the  Law  of  Limitation. 

Decision  of  the  High  Court  of  Bengal 
(Ind.)  L.  R.  2G  Calc.  832)  reversed. 

Hem   Chundeb  Chowdhry  v.   Kali   Prosunno 

[Bhadubi  and  Others,  (1903)  19  T.  L.  R.  573 

-P.  C. 


I  199.  Charitable  Purposes— Deed  of  Wakf— 
Family  Endow7nent.'] — A  deed  executed  by  a 
deceased  munslii  in  his  lifetime  declared  that 
"  the  income  and  profit  of  the  endowment 
(four  lakhs  of  rupees)  should,  after  defray- 
ing its  necessary  expenses  according  to  the 
provisions  hereafter  made  in  this  document, 
be  applied  to  charitable  pui  poses." 

Held— that  on  the  terms  of  the  deed  itself 
the  property  was  not  in  substance  dedicated 
to  charitable  purposes,  but,  on  the  contrary, 
was  dedicated  substantially  to  the  mainten- 
ance and  aggrandisement  of  the  family 
estates  for  family  purposes,  and  that  the 
deed,  therefore,  could  not  be  supported  as  a 
wakf. 
Mussammat  Mujib-un-Nisa  and  Others  v.  Abdul 

[Rahim  and  Abdul  Aziz,   (1901)  17  T.  L.  R. 
129-P,  C. 

200.  Compulsory  Purchase  —  Inquiry  by 
Officers  whether  Land  needed— Notice  of  In- 
quiry— Subsequent  determination  by  Col- 
lector of  value  of  Land— "  Award"— Judicial 
Inquiry — Land  Acquisition  Act  (No.  i.  of 
1894),  ss.  4,  6—12.]  —  Under  sect.  40  of  the 
Land  Acquisition  Act,  1894,  the  officer  ap- 
pointed by  the  Government  to  inquire 
whether  land  is  needed  by  a  company  for 
the  construction  of  some  work,  and  whether 
that  work  is  likely  to  prove  useful  to  the 
public,  acts  in  the  public  interests,  and  there 
is  no  provision  requiring  notice  of  the  in- 
quiry to  be  given  to  the  owner  of  the  land. 

The  subsequent  inquiry  held  by  the  col- 
lector to  ascertain  the  value  of  the  land  is 
not  a  judicial,  but  an  administrative  pro- 
ceeding, and,  therefore,  the  collector  may  act 
upon  information  already  in  his  possession 
as  well  as  upon  that  which  is  given  at  the 
inquiry. 

Decision  of  the  High  Court  of  Bengal 
(I.   L.  R.  30  Calc.  36)   afiirmed. 

Ezra  v.  The  Secretary  op  State  fob  India  in 

[Council,  The  Bank  of  Bengal  and  Another, 

(1905)  21  T.  L.  R.  321-P.  C. 

201.  Criminal  Law— Irregularity— Illegality 
—Joinder  of  More  than  Three  Offences  in 
One  Indictment — Code  of  Criminal  Pro- 
cedure (Act  of  1898),  ss.  234,  537.]— The  dis- 
obedience to  an  express  provision  as  to  a 
mode  of  trial  cannot  be  regarded  as  a  mere 
irregularity.  Such  a  phrase  as  irregularity 
is  not  appropriate  to  the  illegality  of  trying 
an  accused  person  for  many  different 
offences  at  the  same  time,  and  those  offences 
being  spread  over  a  longer  period  of  time 
than  by  law  could  have  been  joined 
together  in  one  indictment. 

N.       A.        SUBBAMANIA       IyeR       I'.        ThE       KlNG- 

[Empebob,   (1901)  17  T.  L.  R,  736-P.  C. 

202.  Leave  to  Appeal  in  Criminal  Cases- 
Meaning  of  "  Disaffection  in  Sect.  124  A.  of 
Indian  Penal  Code.]— Th\3  was  a  petition  to 
the  Judicial  Committee  of  the  Privy 
Council  for  special  leave  to  appeal  against 
a  conviction   and   sentence  passed    upon   the 
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petitioner  by  the  High  Court  of  Bombay, 
raising  the  question  of  the  meaning  of  the 
word  "  Disaffection "'  in  sect.  124  A.  of  the 
Indian  Penal  Code.  Their  lordships  re- 
fused leave  to  appeal,  being  of  opinion  that 
there  -vvas  nothing  in  the  summing-up,  which 
was  of  very  great  length,  from  which  they 
could  dissent,  and  that  no  case  had  been 
made  out  to  justify  them  in  departing  from 
the  rules  which  had  been  laid  down  as  to 
granting  leave  to  appeal  in  criminal 


Gangadhar  Tilak  v.  Queen-Empress,  [1898]  25 
[Indian  Appeals  1;  li  T.   L.   E.   50— P.    C. 


203.  Ejectment  —  Evidence  —  Permanent 
Cultivator  —  Tenant  under  a  Temple— 
Purakudi— Vlavadai  mirasidars.^ — In  an 
ejectment  action  brought  by  a  trustee  of  a 
temple,  the  question  was  whether  the  defen- 
dants were  merely  piirakudis,  or  were 
ulavadai  mirasidars,  or  permanent  culti- 
vators. 

The  defendants  put  in  evidence  a  per- 
manent lease  by  the  then  temple  manager  in 
1813  of  half  the  disputed  lands  to  their  pre- 
decessor in  title,  and  one  of  1820  dealing  in 
a  similar  way  with  the  whole  of  the  disputed 
lands. 

In  1817,  however,  was  passed  the  Madras 
Regulation  (No.  vfi.)  as  to  dealings  with 
charitable  lands;  and  under  this  both  these 
leases  might  have  been  impugned. 

In  1831  the  lessee  petitioned  the  collector 
for  a  lease  for  one  year,  and  apparently 
made  no  mention  of  the  earlier  grants  :  he 
was  described  in  the  agreement  and  the  col- 
lector's order  as  a  pnrakudi;  but  in  the  ' 
petition  he  described  himself  as  ulavadai 
mirasidar. 

Held— (without  deciding  what  might  be 
the  true  position  of  ulavadai  mirasidars) 
that  the  true  inference  was  that  the  defen- 
dants had  no  more  permanent  rights  of 
cultivation  than  purakudis. 
Seena  Pena  Eeena  v.  Chokkalingham  Pillay 
[and  Others,  (1904)  20  T.  L.  E.  285— P.  C. 

204.  Estoppel  — False  Statem^ent  —  Know- 
ledge of  other  Person  that  Statement  is  False 
-Contract  of  Infant— Voidability— Mortgage 
by  Infant— Repudiated— Liability  to  Refund 
Advance— Indian  Evidence  Act  (Act  i.  of 
1872),  s.  n^— Indian  Contract  Act  {Act  ix.  of 
1872),  ss.  19,  61.]-Sect.  115  of  the  Indian 
Evidence  Act,  1872,  provides  that  "  When 
one  person  has  by  his  declaration,  act,  cr 
omission,  intentionally  caused  or  permitted  [ 
another  person  to  believe  a  thing  to  be  true 
and  to  act  on  such  belief,"  he  shall  be 
estopped  from  denying  the  truth  of  that 
thing.  Whether  this  section  applies  to  in- 
fants, f/Mcere;  it  does  not  apply  to  a  case 
where  the  other  person  knew  the  real  facts 
and  was  not  misled. 

A  money-lender  lent  money  upon  a  mort- 
gage to  a  person,  whom  he  knew  well  to  be 
an    infant,    but    got    the    infant    to    sign    a 


I  declaration  stating  that  he  was  of  age,  and 
I  that  the  money  was  advanced  to  him  upon 

the  faith  of  his  assurance  to  that  effect. 
I      Held— that  the  infant  was  nevertheless  en- 
titled to  repudiate  the  mortgage  upon  com- 
ing of  age,  and  to  have  it  cancelled. 

Sect.  64  of  the  Indian  Contract  Act,  1872, 
provides  that  "...  The  party  rescinding  a 
voidable  contract  shall,  if  he  has  received 
any  benefit  thereunder  from  anpther  party 
to  such  contract,  restore  such  benefit,  so  far 
as  may  be,  to  the  person  from  whom  it  was 
received." 

Held— that  the  Act  has  no  application  to 
the  case  of  infants,  who  are  declared  by  it 
incompetent  to  contract;  and  that  there- 
fore the  infant  mortgagor  need  not,  on  repu- 
diating the  mortgage,  refund  the  money 
advanced  to  him. 

Decision  of  the  Bengal  High  Court  affirmed 
on  varied  grounds. 

MoHORi    Bibee    and    Another    v.    Dharmodas 
[Ghose,  (1903)  19  T.  L.  E.  295— P.  C. 

205.  False  Imprisonment  —  Statute  of 
Limitations— Release  on  Bail— Time  Runs 
from  Date  of  Release,  if  Warrant  subse- 
quently set  Aside.]— The  plaintiff  was  ar- 
rested on  a  warrant  issued  by  an  Indian 
district  magistrate,  and  then  released  upon 
bail.  The  warrant  was  subsequently  set 
aside  by  an  Order  in  Council,  and  he  com- 
menced his  action  for  false  imprisonment. 
Such  an  action  must  in  India  be  commenced 
within  one  year  from  the  termination  of 
the  imprisonment  (Indian  Limitation  Act, 
1877  (Act  No.  XV.),  s.  4,  sch.  2,  art.  19). 

Held— that  the  imprisonment  ended  when 
he  was  released  on  bail;  and,  therefore, 
under  the  circumstances  of  the  case,  the 
action  was  barred. 

Decision  of  the  Judicial  Commissioners  at 
Hyderabad,  affirmed. 

Bird  v.  Jones  ((1845)  7  Q.  B.  742)  followed. 
Syed  Mahamad  Yusuf-ud-Din  v.  Secretary  op 

[State  for  India,   [1903]  19  T.   L.  E.  496— 

P.  C. 

206.  Hindu  Law— Alienation  by  Widow  of 
Husband's  Estate— Consent  of  Reversioners 
—  What  Sufficient.]— A  Hindu  widow  may 
validly  alienate  her  deceased  husband's 
estate  for  purposes  other  than  those  sanc- 
tioned by  Hindu  law  if  she  obtains  the 
consent  of  the  reversioners  interested  in  the 
estate. 

The  consent  of  the  next  reversioners  at 
the  date  of  the  alienation  concludes  another 
person  who  on  the  widow's  death  has  be- 
come the  actual  reversioner. 
^^  Ordinarily,  all  persons  constituting  the 
"  next  reversioner "  should  consent,  but  in 
some  cases  it  may  be  impossible  to  require 
strict  compliance  with  this  rule. 
Bajrangi  Singh  v.  Manskarnika  Baksh  Singh, 
[(1907)  24  T.  L.  E.  46-P.  C. 

207.  Hindu  Law  —  Benares  —  Mitacshara— 
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Striithan—Properiy  inherited  by  a  Female 
from  a  Female— Descent— Power  of  Disposi- 
tion.}—Under  the  Hindu  law  of  the  Benares 
School  property  which  a  woman  takes  by 
inheritance  from  a  male  is  held  by  her,  not 
absolutely,  but  only  for  a  qualified  estate, 
with  reverter  after  her  death  to  the  heirs 
of  her  predecessor  in  title ;  and  (apart  from 
any  grounds  of  necessity)  it  can  only  be 
alienated  subject  to  such  a  condition. 

No  distinction  can  be  drawn  in  this  respect 
between  property  inherited  from  a  male,  and 
from  a  female  :  and  the  text  of  the  Mitac- 
shara,  which  upon  a  literal  construction 
seems  to  make  all  property  inherited  by  a 
female  siriihan  in  the  strict  sense  of  the 
word,  cannot  be  relied  upon  as  laying  down 
the  contrary. 

J.,  a  widow,  inherited  property  from  her 
mother,  which  the  latter  had  acquired  by 
gift.  J.  was  now  dead,  and  her  two  sons 
claimed  to  recover  possession  of  the  property 
from  a  stranger.  The  High  Court  dismissed 
their  suit,  but  only  on  the  ground  that  their 
sister  was  really  the  heir  to  the  property, 
because  their  mother  inherited  it  from  a 
female,  and  therefore  it  was  her  stridhan, 
and  passed  to  her  stridhan  heirs  in  the 
female  line  to  the  exclusion  of  the  male  line. 

Held— that  the  property  was  not  J.'s 
stridhan  and  that  the  plaintiffs  could  re- 
cover it. 

Decision  of  the  High  Court  of  Allahabad 
(Ind.  L.  R.  22  All.  353)  reversed. 
Sheo  Shankar  Lal  and  Axother  v.  Debi  Sahai, 
[19  T.  L.  R.  570-P.  C. 

207a.  K.,  an  Hindi;  lady,  inherited  property 
from  her  mother,  and  purported  to  mort- 
gage  it. 

Held— that  she  could  not  grant  more  than 
her  life  interest. 
Sheo  Pertab  Bahadur  Singh  v.  The  Allaha- 

[bad  Bane,  Ld.,  (1903)  19  T.  L.  R.  571-P.  C 

208.  Hindu  Law— Inheritance— Rights  of 
Sons  by  different  Wives— Priority.']— The 
eldest  son  by  a  junior  wife  is  entitled  to 
succeed  to  the  father's  estate  in  preference 
to  a  younger  son  by  a  first  wife. 

Jagdish  Bahadur  v.  Sheo  Partab  Singh,  (1901) 
[17  T.  L.  R.  390-P.  C. 

209.  Hindu  Law— Joint  Hindu  Family— 
Mitacshara— Member  of  Family  a  Minor —  | 
Mortgage  of  Family  Property  for  Family 
Purposes  in  Case  of  Necessity — Mother  Ap- 
pointed Guardian — Property  Mortgaged 
without  Leave  of  Court — Validity  of  Mort- 
gage.]— The  karta  of  an  undivided  Mitac- 
shara family  can,  with  the  consent  of  the 
adult  members,  mortgage  family  property 
for  family  purposes  in  case  of  necessity,  so 
as  to  charge  the  property  as  against  all  the 
members  of  the  family.  j 

A  guardian  of  an  infant's  property  cannot 
properly  be  appointed  in  respect  of  his  in-  : 


terest    in    the    property     of    an    undivided 
Mitacshara   family. 

Therefore,  where  the  mother  and  guar- 
dian of  an  infant  member  of  such  a  family 
joined  in  mortgaging  property  for  family 
purposes,  it  was  held  that  she  did  not  do  so 
qua  guardian,  and  that  no  leave  of  the  Court 
was  necessary ;  but  that  it  was  a  mortgage  by 
the  adult  members  of  the  family,  and  con- 
sequently binding  on  the  infant. 
Gharib-ul-Lah  v.  Khalak  Singh  and  Others, 
[(1903)  19  T.  L.  R.  d47— P.  C. 

210.  Jurisdiction  of  Indian  Courts— Action 
on  Foreign  Judgment— Cause  of  Action 
Arising  Abroad— Defendant  Trading  by  an 
Agent  in  India— Agent-Manager  of  Joint 
Family  Property— Foreign  Insolvency— Bar 
to  Action  on  the  Judgment— Civil  Procedure 
Code  {Act  xiv.  of  1882),  s.  17.]— It  must  not 

!  be  too  hastily  assumed  that  a  defendant, 
who  is  a  foreigner  and  not  residing  within 
'  the  jurisdiction  of  the  Indian  Courts,  can 
'  be  sued  in  them  upon  a  judgment,  obtained 
'  in  a  foreign  Court,  upon  a  cause  of  action 
i  arising  abroad,  merely  because  he  carries  on 
i  business  within  the  jurisdiction  through  an 
agent. 

Girdhar  Damodar  v.  Kassigar  Hiragar 
(Ind.  L.  E.  17  Bombay  662)  distinguished  on 
the  facts. 

However  that  may  be,  a  relative  who 
manages  a  joint  family  property  in  India, 
I  and  pays  the  defendant  his  share  of  the  pro- 
ceeds, is  not  such  an  agent  as  to  make  his 
principal  liable  to  be  sued  in  the  Indian 
Courts. 

The  plaintiff  and  defendant  were  French 

subjects   residing   at   Pondicherry,   and   the 

plaintiff  obtained  a  judgment  there  upon  a 

promissory      note.         The      defendant      was 

declared  insolvent  as  from  a  date  prior  to 

the    proceedings,    and    apparently    paid    no 

:  dividend    to    his    creditors.       The    plaintiff 

I  thereupon   sued   upon   the   judgment   in   the 

I  Arcot    Court,    alleging    that    the    defendant 

I  carried  on  business  there  through  an  agent. 

Held— that,   on   the   facts,   he   was   not   so 

carrying     on     business;     and,     semble,     the 

foreign   insolvency   would   be   a   bar   to   the 

action. 

Annasialai    Chetty    v.    Murugasa    Chetty    and 

[Another,  (1903)  72  L.  J.  P.  C.  89;  88  L.  T. 

712;  19  T.  L.  R.  515— P.  C. 

211.  Kathiawar— Appeal  to  Privy  Council 
—British  Territory— Court  of  Political 
.4(;e>if.]— Kathiawar  is  not  as  a  whole 
within  the  King's  dominions.  If  a  Court 
administeriug  justice  on  tlie  King's  behalf 
outside  the  King's  dominions  makes  an 
order,  judicial  in  its  nature,  by  which  some 
one  is  unjustly  and  injuriously  affected,  the 
person  aggrieved  is  not  precluded  from  ap- 
pealing to  the  King  in  Council  merely  by  the 
fact  that  he  is  not  a  subject  of  the  King. 

The  jurisdiction  exercised  by  the  Court  of 
the  assistant  political  agent  in  Kathiawar, 
and  upon  appeal  by  the  Court  of  the 
political  agent  and  the  Governor  of  Bombay 
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in  Council,  is  political  and  not  judicial  in 
character,  and  therefore  no  appeal  lies  to 
the  King  in  Council. 

Status  of  Kathiawar  and  its  administra 
tion  discussed. 

Hemchand      Devchand      v.      Azam      Sakarla, 

[Chhotamlal,  The  Taluka  of  Kotda  Sangani 

V.  The  State  of  Gondal,  [1906]  A.  C.  212;  2i 

T.  L.  R.  208-P.  C. 

212.  Limitation  of  Actions— Land  Suh- 
merged  by  River— Land  Reformed— Posses- 
sion—Presumption  as  to  Possession  during 
Period  of  Submersion.']— li\  order  to  sustain 
a  claim  to  land  by  limitation  under  the 
Indian  Act,  there  must  be  an  actual  posses- 
sion of  a  person  claiming  as  of  right  by  him- 
self or  herself,  or  by  persons  deriving  title 
from  him.  If  possession  of  the  Government 
is  in  fact  determined  by  the  submergence 
by  a  river  of  the  land  which  then  become.' 
derelict,  so  long  as  it  remains  in  rhat  stat- 
no  title  can  be  acquired  against  the  tru 
owner.  To  bring  the  case  witliin  the  «tatut. 
dispossession  by  vis  major  has  the  same  effec 
as  voluntary  abandonment. 

Kally   Churn  Sahoo   v.   Secrelary  of  Slah 
(I.  L.  E.  6  Cal.  725)  overruled. 
Secretary  op  State  fob  India  in   Council  v. 

[Keishnamoni  Gupta  and  Others,    (1902)   1^ 
T.  L.  R.  510  -P.  C. 

213.  Limitation  —  Religious  Dedication  - 
Sebait  of  an  Idol— Proprietary  Right- 
Infant— Indian  Limitation  Act  {No.  xv.  of 
1877),  s.  7.]— Religious  dedications  of  land  tc 
idols  may  be  of  a  more  or  less  complete  nature, 
but,  semble,  even  in  the  case  of  a  dedication 
of  the  most  complete  kind,  the  possession 
and  management  of  the  property  are  in  the 
sebait,  who  has  therefore  the  right  to  brin^ 
any  actions  necessary  for  the  protection  oi 
the  property. 

If,  therefore,  a  sebait  succeeds  while  stil" 
a  minor,  the  Statute  of  Limitations  does  not 
begin  to  run  until  he  comes  of  age,  from 
which  event  he  has  under  sect.  7  of  the  Ad 
of  1877  three  years  in  which  to  institute  his- 
suit. 

Maharaja  Jaganindra  Nath  Roy  Bahadur  v. 

[Hemanta   Kumari   Debt   and   Others,    (1904' 

20  T.  L.  R.  718— P.  C. 

214.  Limitation— Mortgage— Suit  "to  En- 
force Payment  of  Money"— Money  Charged 
upon  Immovable  Property— Suit  "by  Mort- 
gagee for  Foreclosure  or  Sale"— Indian 
Limitation  Act  (xv.  of  1877),  Arts.  132,  147.] 
—By  article  132  of  the  Indian  Limitation 
Act,  1877,  in  a  suit  "to  enforce  payment  of 
money  charged  upon  immovable  property" 
the  period  of  limitation  is  twelve  years;  and 
by  article  147,  in  a  suit  "by  a  mortgagee 
for  foreclosure  or  sale,"  the  period  is  sixty 
years. 

Held— that  article  147  did  not  apply  to 
every  suit  by  a  mortgagee  in  which  he  asked 
for  foreclosure  or  sale,  but  applied  only  to 


the  class  of  mortgages,  such  as  English 
mortgages,  in  which  alone  the  suit  could  be 
and  always  was  brought  for  foreclosure  or 
sale;  and  article  132  applied  to  all  other 
suits  to  enforce  payment  of  money  charged 
upon  immovable  property. 

Vasudeva    Mudaliab    and    Others    v.    K.    S. 

[Srinivasi    Pillai    and    Sadagopa    Mudaliar, 

(1907)  23  T.  L.  R.  724-P.  C. 

215.  Limitation— Rent  in  Arrear— Ascer- 
tained Rent— Rent  Recovery  Act  (Madras 
Act,  No.  viii.  of  1865)— Indian  Limitation 
Act,  1877  (Act  No.  xv.).  Schedule  2,  Art.  110.] 
—Rent  becomes  due  within  the  meaning  of 
the  Indian  Limitation  Act,  1877,  Schedule  2, 
art.  110,  when  it  is  an  ascertained  rent, 
which  the  tenant  is  under  an  obligation  to 
pay,  and  which  the  landlord  can  sue  for. 

Under  the  Rent  Recovery  Act  (Madras  Act, 
No.  viii.  of  18G5),  where  the  landlord  has 
tendered  a  puttah  which  the  tenant  has  re- 
fused to  accept,  the  rent  becomes  due  when 
the  Court  has  settled  the  terms  of  the  put- 
tah, including  the  amount  of  the  rent. 

Raja  Rangaya    Appa    Rao    Bahadur    v.    Bobba 

[Sreeramulu  and  Others,  (1904)  20  T.  L.  R. 

76-P.  C. 

216.  Mahomedan  Law  —  Mushua  —  Undi- 
vided Property— Validity  of  Gift.]— The  rule 
of  Mahomedan  law  as  to  the  invalidity  of  a 
gift  of  undivided  specified  shares  in  property 
capable  of  division  does  not  apply  to  shares 
in  companies  and  freehokl  property  in  a 
commercial  town. 

Ibrahim  Goolam  Ariff  v.  Saiboo  and  Others, 
[(1907)  23  T.  L.  R.  680-P.  C. 

217.  Mitakshara  Law— Family  Property— 
Zemindari— Evidence  of  Partition— Cesser  of 
Commensality— Right  of  Mother  on  Parti- 
tion—Omission to  Reserve  her  share— Action 
to  Recover  Movable  and  Immovable  Pro- 
perty-Code of  Civil  Procedure  (Act  x.  of 
1877)  s.  44,  rule  a.]— In  considering  whether 
there  has  in  fact  been  a  partition  of  joint 
family  property  a  cesser  of  commensality  on 
the  part  of  one  of  the  family  is  important, 
but  not  conclusive  evidence. 

Upon  such  a  partition,  the  mother  is  en- 
titled under  Bengal  law  to  the  share  of  a 
son,  but  she  may  waive  her  claim  by  acqui- 
escence in  a  partition  from  which  she  is 
omitted.  The  omission  to  reserve  for  her  a 
share,  when  she  has  not  in  fact  waived  her 
claim,  does  not  ipso  facto  invalidate  the 
partition,  but  the  Court  can  re-adjust  the 
division  of  property  so  as  to  do  justice  to 
all  parties. 

Krishnnbai  v.  Khangowda  (1  L.  R.  18  Bom- 
bay 197)  distinguished. 

There  is  nothing  irregular  in  seeking  to 
recover  in  one  suit  movable  and  immovable 
property,  where  the  cause  of  action  is  the 
same  in  respect  of  both,  e.g.,  where  a 
widow  claims  her  husband's  share  in  family 
property  under  a  partition  not  completed  at 
the  date  of  his  death. 
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CnowDHRY  Ganesh  Dctt  Thakoor  and  Others 

[v.  Jewach  Thakoorain,  (1904),  20  T.  L.  R. 

45-P.   C. 

218.  Mitakshara  Law— Self-acquired  Im- 
movable Property — Power  of  Alienation.'] — 
By  the  law  of  the  Mitakshara  a  Hindu  has 
power  to  dispose  of  his  self-acquired  pro- 
perty, whether  movable  or  immovable,  ac- 
cording to  his  own  pleasure. 
Rao  Balwant  Singh  v.  Rani  Kishori,  (1898)  14 
[T.  L.  R.  237— P.  C. 

219.  Mitakshara   Law— Survivorship— J oint 
Family     Property.]— A      Hindu      gentleman 
named  Venkat  Rao,   living  in  the   province 
of  Madras,  where  the  Mitakshara  law  pre- 
vailed,  died  in  1869,   leaving  a  widow,    who 
died  in  July,  1875,  and  a  daughter,  who  died 
in    1884.     He    left    no    other    widow    and    no 
descendant    except    his    daughter     and     her 
issue.      His  daughter  married  and  had  two 
sons— viz.,  Niladri  and  Appa  Rao.     Niladri 
was  born  in  his  grandfather's  lifetime,  and  | 
died    in    1892.      Appa    Rao  was    born    after  j 
his     grandfather's     death,      and     died     in 
1901.       Venkat     Rao's     property     was     his 
own  separate  property.    The  litigation  \^hich  \ 
had     culminated     in     these     appeals     was 
between   persons   claiming   under   those   two 
brothers,  grandsons  of  Venkat  Rao,  and  the 
main  cxuestions  raised  on  the  appeals  were  | 
as  follows— viz.  :    (1)   Did   Venkat  Rao  leave  I 
a  will,   or  did  he  die  intestate?      (2)   If  he  | 
died  intestate,   did  his  property  descend  on 
the  death  of  his  daughter  to  her  two  sons 
jointly,    with     benefit     of     survivorship,    or 
jointly    or    in    common    without    benefit    of 
survivorship?    In    the    latter   case    Niladri's 
share  would,  on  his  death,  have  devolved  on 
his  widow  and  children. 

Held— that,  on  the  facts,  Venkat  Rao  re- 
voked the   will  he   made,   and  that  he  died 
intestate;   that    Niladri   and    Appa   Rao,    on 
their  mother's  death,  succeeded  as  heirs  to 
their  grandfather's  estate;   that   they   were 
joint  owners  with  benefit  of  survivorship. 
Rajah  Chelikani  Venkayamma  Garu  v.  Rajah 
[Chelikani     Venkataramanayyamma     Bahadur 
Gabu  (1902)  (and  cross  appeal),  18  T.  L.  R. 
C85-P.  C. 

220.  Mitakshara     Law  —  Zemindari  — Im- 
partible   Estate— Execution   under   a   Money 
Decree— Sale  of  "  Right  Title  and  Interest  " 
before   1889— What   interest   passed— Code   of  j 
Civil  Procedure  (Act  viii.  of  1859),  s.  249.]— 
In    determining    what    interest    in    property  ] 
passed  under  a  sale  of  such  property  in  exe-  ; 
ciition  of  a  money  decree,  (ho  questions  are: 
"What   did    the   Court   intend   (o   sell?   and 
what  did  the  purchaser  understand  that  he 
was  buying?" 

In  1876  the  "  right,  title  and  interest "  of 
the  head  of  a  family  in  the  family  zemindari 
was  sold  in  execution  of  a  money  decree;  at 
that  date  it  was  considered  that  such  a  pro- 
perty  was   inalienable   by   the   head   of   the 


family  except  for  certain  special  purposes; 
in  1889,  however,  the  previously  accepted 
interpretation  of  the  law  was  reversed. 

Held— that  the  estate  which  passed  to  the 
purchaser  iinder  the  execution  sale  Avas  only 
the  debtor's  life  interest,  for  the  purchaser 
must  be  taken  to  have  relied  on  the  law  as 
understood  at  the  date  of  the  sale,  which 
allowed  only  the  life  interest  to  be  aliened. 

Lloyd  v.  Guibert  ((1866)  6  B.  &  S.  100— Ex.) 
followed. 

Decision  of  High  Court   (1  L.  R.  22  Mad. 
110)  affirmed. 
Abddl  Aziz  Khan  Sahib  v.  Commercial  Bank  op 

[India  and  Others,   (1904)  20  T.  L.  R.  46— 

P.  C. 

221.  Mokhasa  Tenure— Grant  of  Land  sub- 
ject to  Burden  of  Service— Claim  by  Zemin- 
dar to  Dispense  with  Services  and  Retake 
Possession  of  Land.]— Where  lands  are 
granted  subject  to  a  burden  of  service  (and 
not  merely  in  lieu  of  wages),  then,  so  long 
as  the  holders  of  those  grants  are  willing 
and  able  to  perform  the  services,  the  Zemin- 
dar has  no  right  to  put  an  end  to  the  tenure, 
whether  the  services  are  required  or  not. 

Rajah  Leelanund  Singh  v.  Thakoor  Mun- 
oorunjun  Singh  (L.  R.  I.  A,  Sup.  Vol.  181, 
at  p.  185)  followed. 

In  a  certain  village  land  had  been  held  by 
Mokhasadars  and  their  ancestors  on  a  quit 
rent  of  Rs.  144  per  annum  for  more  than 
100  years,  rendering  a  service  of  15  men  to 
guard  the  Zemindar's  fort  and  treasury,  and 
to  perform  other  duties.  Such  services  were 
rendered  down  to  1860,  but  had  seldom  been 
called  for  since,  as  they  were  of  little  value. 
The  Rs.  144  had  been  regularly  paid  down 
to  the  present  date,  and  the  land  had  always 
descended  from  father  to  son. 

Held — that  the  evidence  pointed  to  a  grant 
subject  to  a  burden  of  service;  and  that  the 
Zemindar  could  not  release  the  burden  and 
resume  possession. 

Rajah  Venkata  Narasimha  v.  Rajah  Sobhanan- 
[dri  and  Others,  (1905)  22  T,  L.  R.  79— P.  C. 

222.  Mortgage— Decree  for  Payment,  and, 
in  Default,  for  Sale— Date  fixed  in  Decree  for 
Payment— Right  to  Interest  Subsequently— 
Transfer  of  Property  Act,  ss.  88,  97.]— The 
plaintiff,  now  appellant,  was  a  mortgagee, 
and  the  respondent  represented  the  mort- 
gagor, who  was  defendant,  and  was  dead. 
The  mortgage  was  made  on  11th  December, 
1882,  to  secure  three  lakhs  of  rupees.  The 
mortgagor  failed  to  pay,  and  the  mortgagee 
filed  a  plaint  praying  payment  of  principal 
and  interest  on  a  day  to  be  fixed  by  the 
Court,  and  for  sale  in  default  of  payment. 
The  question  arose  whether,  according  to 
the  decree,  any  interest  was  payable  subse- 
quent to  the  day  fixed  for  payment  of  the 
specified  sums— viz.,  future  interest  to  20th 
January,  1886,  at  6  per  cent;  future  interest 
to  20th  July,  1886,  at  6  per  cent. 

Held- that,  considering  the  universality  of 
the  long-established  practice,  its  continuance 
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for  years  after  the  Transfer  Act  was  passed, 
the  manifest  justice  of  it,  the  lack  of  any 
apparent  reason  for  upsetting  it,  the  con- 
formity of  sect.  97,  which  was  in  pari  materia 
with  sect.  88,  the  presumption  that  sect.  88 
was  framed  with  reference  not  to  the  run- 
ning of  interest,  but  to  the  determination  of 
the  time  for  redemption  or  sale  alterna- 
tively, and  the  form  of  suit  sanctioned  by 
the  Procedure  Code,  according  to  the  proper 
construction  of  the  decree  the  plaintiff  was 
entitled  to  interest  at  8  annas  per  cent,  up 
to  the  date  of  payment. 

Amolik  Uain  v.  Lachini  Narain  ((1896)  1 
L.  R.  19— All.  174)  dissented  from. 

Maharajah  of  the  Bharatpur  State  v.  Rani 
[Kanno  Dei,  (1901)  17  T.  L.  R.  34— P.  C. 

223.  Mortgage  —  Redemption  —  Payment  by 
one  of  several  Co-mortgagors  —  Charge  — 
Transfer  of  Property  Act,  (iv.  of  1882), 
s.  95.]— Sect.  95  of  the  Transfer  of  Property 
Act,  1882— by  which  "  where  one  of  several 
mortgagors  redeems  the  mortgaged  property 
and  obtains  possession  thereof,  he  has  a 
charge  on  the  share  of  each  of  the  other  co- 
mortgagors  in  the  property  for  his  propor- 
tion of  the  expenses  properly  incurred  in 
so  redeeming  and  obtaining  possession ""— is 
not  limited  to  mortgages  under  which  pos- 
session passes  and  therefore  repasses  on  re- 
demption, but  it  makes  the  condition  of 
obtaining  possession  apply  only  to  cases  in 
which  its  fulfilment  is  from  the  nature  of 
the  mortgage  possible,  and  in  other  cases  to 
make  the  charge  follow  upon  redemption. 
Malik  Ahmad  Wali  Khan  v.  Musammat  Shamsi 

[Iahan  Begam  and  Another,  (1906)  22  T.  L.  R. 
389-P.  C. 

224.  Mortgage—Sale  of  Land  for  Arrears  of 
Revenue — Incnmbrances — Purchase  by  "  Pro- 
prietor "—Revenue  Sales  Act,  1859  {Bengal 
Act  xi.),  ss.  37,  53.]— The  respondent,  who 
was  a  mortgagee,  obtained  a  decree  against 
his  mortgagors,  and  executed  the  decree  by 
attachment  and  sale  of  the  estate  under  the 
provisions  of  the  Civil  Procedure  Code.  The 
sale  took  place  on  February  17th,  1896,  when 
the  respondent  himself  became  the  pur- 
chaser, and  on  March  21st,  1896,  he  obtained 
his  sale  certificate,  and  on  April  29th  he  was 
put  into  possession.  Meanwhile,  on  January 
12th,  1896,  default  occurred  in  payment  of  the 
Government  revenue  payable  in  respect  of 
the  estate,  and  on  March  25th,  1896,  the 
estate  was  sold  under  the  Revenue  Sales  Act, 
1859,  and  the  respondent  became  the  pur- 
chaser in  the  name  of  a  nominee,  and  in  the 
following  September  the  sale  certificate  in 
the  name  of  the  nominee  was  granted. 

Held— that  the  respondent  when  he  pur- 
chased the  estate  at  the  revenue  sale  pur- 
chased an  estate  of  which  he  was  the  "  pro- 
prietor "  within  the  meaning  of  sect.  53  of 
the  Revenue  Sales  Act,  1859,  and  that  he 
therefore  purchased  it  subject  to  its  incum- 
brances. 


MussAMAT    Sham    Kujl^ri    v.    Raja    Rameswar 

[Singh    Bahadur    and     Others,     (1904)     20 

T.  L.  R.  666-P.  C. 

225.  ]\lortgage—Suit  for  D'ccrce  of  Sale— 
"Contentious  Suit"  —  Sale  —  Lis  pendens — 
Transfer  of  Property  Act  {No.  iv.  of  1882), 
s.  52.]— As  soon  as  a  first  mortgagee  brings  a 
suit  to  obtain  a  decree  for  sale  there  is  a 
"  contentious  suit,"  within  sect.  52  of  the 
Transfer  of  Property  Act,  1882,  before  the 
summons  in  the  suit  is  served  on  the  defend- 
ant, and  the  defendant  cannot  create  a 
second  mortgage  on  the  property  so  as  to 
affect  the  rigLts  of  the  plaintiff. 

Faiyaz  Hdsain  Khan  v.  Munshi  Prag  Narain 
[and  Others,  (1907)  23  T.  L.  R.  405— P.  C. 

226.  Mortgages  —  Transfer  —  Additional 
Advance — Original  Mortgage  not  kept  alive — 
Intention  to  have  the  Benefit  of  07-iginal 
Mortgage — Execution  Creditor— Code  of  Civil 
Procedure,  1882,  s.  276. J — A  purchase  of  pro- 
perty by  the  appellant  at  a  sherifi's  sale  was 
held  subject  to  a  prior  lien  claimed  by  the 
respondents  on  the  ground  that  the  appel- 
lant had  full  knowledge  of  the  real  facts  of 
the  case  when  he  bought  the  property.  The 
appellant^s  contention  that  two  old  mort- 
gages were  extinguished  by  the  mode  in 
which  they  were  dealt  with  failed  on  the 
ground  that  so  to  hold  would  be  to  defeat 
the  obvious  intention  of  the  parties.  Section 
276  of  the  Civil  Procedure  Code  does  not  give 
an  execution  creditor  an  unencumbered  fee 
simple  instead  of  an  equity  of  redemption 
against  the  intention  of  the  parties. 
Dinobcndhu  Shaw  Chowdhry  v.  Jogmaya  Dasi 

[and  Others,  (1902)  18  T.  L.  R.  138-P.  C. 

227.  Mortgages — Usufructuary  Mortgage — 
Redemption — Interest — Delivery  to  or  Pos- 
session of  Mortgaged  Property  by  Mortgagee 
— Lease  of  Mortgaged  Property  by  Mortgagee 
to  Mortgagor — Transfer  of  Property  Act, 
1882  {Act  No.  iv.),  s.  58  (d).]-The  father  of 
the  respondent,  on  June  15th,  1851,  mort- 
gaged twelve  villages  in  which  he  had  pro- 
prietary rights  to  an  ancestor  of  the 
appellant  to  secure  an  advance  of  5,600 
rupees  at  2  rupees  per  cent,  interest.  Until 
the  mortgagor  paid  the  principal  with  in- 
terest to  the  very  last  pie,  the  mortgagee 
was  to  continue  in  possession  and  occupation 
of  the  villages.  Possession  of  the  twelve 
villages  was  given  at  the  time  of  the  execu- 
tion of  the  mortgage.  In  1853  their  number 
was  reduced  to  six  by  a  grant,  and  to  five 
by  settlements  in  1858  and  1864.  The  mort- 
gagee appeared  to  have  acquiesced  in  such 
reductions.  The  rents  of  the  remaining 
villages  constituted  an  ample  security  for 
the  whole  amount  of  the  mortgagee's  claim. 

Held — that  the  mortgage  was  one  of  the 
class  known  as  usufructuary  mortgages,  in 
which  possession  of  the  mortgaged  property 
is  delivered  to  the  mortgagee,  who  takes  the 
rents  and  profits  in  lieu  of  interest  or  in 
payment  of  the  mortgage  money,  or  partly  in 
lieu  of  interest  and   partly   in   payment  of 
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the  mortgage  money;  that  the  arrangement 
between  the  parties  was  completed  by  the 
execution  of  a  lease  under  which  the  mort-  | 
gagor  became  the  tenant  of  the  mortgagee  ] 
and  paid  rent  in  lieu  of  interest,  and  there- 
fore took  his  chance  of  the  rents  and  profits 
being  greater  or  less  than  the  interest  which 
might  have  been  reserved  by  the  bond ;  and 
that  the  mortgagor  was  entitled  to  redeem 
on  payment  of  the  mortgage  money  of  5,600 
rupees  only. 

Raja    Pertab    Bahadur    Singh    v.    Gajadher 
[Baksh  Singh,  (1902)  18  T.  L.  R.  762— P.  C. 

228!  Oudh—Life  Tenant's  Power  to 
Alienate  —  Injunction  —  Oudh  Estates  Act 
(Act  i.  of  1869),  ss.  10,  11.]— A  widow,  who  has 
only  a  life  interest,  is  not  empowered  by 
sects.  10,  11,  of  the  Oudh  Estates  Act  to  alien- 
ate the  property.  Although  sect.  10  makes 
the  lists  framed  under  the  Act  conclusive 
evidence  that  the  persons  named  therein  are 
talugdars  or  grantees,  the  Court  can  go  be- 
hind them  to  the  extent  at  least  of  recog- 
nising trusts,  and  will  probably  grant  an  in- 
junction restraining  a  talugdar  registered  as 
such  from  alienating  the  property  to  the 
detriment  of  persons  beneficially  interested 
in  it. 

Sheo  Pertab  Bahadur  Singh  v.  The  Allahabad 
[Bank,  Ld.,  (1903)  19  T.  L.  R.  571— P.  C. 

229.  Oudh — Taluqdar — Entrij  of  Name  in 
List  — Conclusive  Evidence  —  Inclusion  of 
Name  of  Person  Dying  before  Act — Effect 
on  Rights  Accruing  at  Death — Oudh  Estates 
Act  {Act  i.  of  1869),  s.  10.]-By  sect.  10  of 
the  Oudh  Estates  Act,  1869,  the  inclusion  of 
a  person's  name  in  the  first  and  third  of 
the  lists  therein  referred  to  is  conclusive 
evidence  that  such  person  is  a  Taluqdar  1 
within  the  meaning  of  the  Act,  and  has  | 
received  a  Sanad  declaring  that  the  estates  ; 
included  in  it  shall  descend  according  to 
the  law  of  primogeniture;  but  this  does  not 
apply  to  the  case  of  a  person  who  died  be- 
before  18G9,  but  whose  name  was  by  some 
means  included  in  the  list. 

A.  was  a  Taluqdar,  but  was  never 
ofiicially  recognised  as  such  and  never  re- 
ceived a  Sanad;  he  died  in  1865,  but  in  1869 
his  name  Avas  for  some  unexplained  reason 
included  in  the  first  and  third  lists  under 
the  Act. 

Held — that  his  estates  descended  upon  his 
death  according  to  Mahomedan  law,  and 
that  the  inclusion  of  his  name  in  the  lists 
after  his  death  could  not  alter  the  rule  of 
descent  to  that  of  primogeniture,  and  so 
deprive  some  of  his  heirs  of  rights  already 
acquired  by  them  at  the  date  of  his  death. 
Mohammad  Abdussaman  and  Others  v.  Kurban 

[HusiAN  and  Others,   (1904)  20  T.  L.  R.  65 

-P.C. 

230.  Oudh— Taluqdar  and  Under  Pro- 
prietor— Arrears  of  Rent — Interest  Upon — 
Oudh   Rent   Act    {No.  22),   1886,   ss.   12,   141- 


Interest  Act  {No.  32),  1839,  s.  1— Indian  Con- 
tract Act  {No.  9),  1872,  s.  73.]— An  under- 
proprietor,  as  distinct  from  a  tenant,  is  not 
liable  to  pay  interest  upon  arrears  of  rent- 
charge  under  sect.  141  of  the  Oudh  Rent  Act, 
1886. 

Muhimmad  Siddiq  Khan  v.  Muhammad 
Nasir-ul-lah  Khan  (L.  R.  26  la.  45)  followed. 

An  under-proprietor  held  land  of  a 
Taluqdar  under  a  compromise  in  an  action. 

Held— that  the  original  agreement  was 
merged  in  the  decree  of  the  Court,  and  that 
the  undei'-proprietor  Avas  not  holding  under 
any  "  contract "  which  would  render  him 
liable  for  interest  upon  arrears  of  rent 
under  sect.  73  of  the  Contract  Act,  1872. 

Neither  the  compromise  nor  the  decree 
prescribed  or  indicated  any  time  for  pay- 
ment of  the  rent. 

Held — that  the  interest  upon  arrears  was 
not  payable  under  sect.  1  of  the  Interest  Act,  ' 
1839. 

Duncombe  v.  Brighton  Club  and  Norfolk 
Hotel  Co.  ((1875)  L.  R.  10  Q.  B.  371;  44  L.  J. 
Q.  B.  216;  23  W.  R.  795;  32  L.  T.  863)  and 
L.  C.  D.  Ry.  Co.  v.  S.  E.  R.  Co.  ([1892]  1  Ch. 
120;  61  L.  J.  Ch.  294;  40  W.  R.  194;  65  L.  T. 
722— C.  A.)  discussed. 

Thakur  Ganesh  Bakhsh  v.   Thakur  Harikar 
[Baksh,  (1904)  20  T.  L.  R.  401— P.  C. 

231.  Oudh— Taluqdar— Bequest  of  Property 
to  Younger  Son— "  Legatee"— "  Brother  "— 
Marginal  Notes  to  Indian  Statutes — Oudh 
Estates  Act  (i.),  1869,  ss.  8,  15,  22.]— Marginal 
notes  in  an  Indian  Statute  cannot  be  re- 
ferred to  for  the  purpose  of  construing  it. 

A  half-brother  is  within  the  meaning  of 
the  Avord  "  brother  "  in  sect.  22  of  the  Oudh 
Estates  Act,  1869. 
In  sects.  13,  14  of  that  Act  the  expression 
j  "  a  person  AA-ho  would  haA-e  succeeded  accord- 
I  ing  to  the  provisions  of  this  Act "  means  "  a 
:  person    to    Avhom    the    estate    Avould    have 
descended  according  to  the  provisions  of  the 
special  clause  of  sect.  22  applicable  to  the 
particular   case,"   but   does   not   include   all 
possible  heirs  of  the  oAvner. 
!      Therefore,  AAhere  a  Taluqdar,  Avhose  pro- 
perty by  custom  devoh-ed  on  a  single  heir, 
made  it  OA-er  to  his  younger  son  before  1869, 
the  property  Avas  held  to  pass  on  the  son's 
intestacy  to  his  AvidoAvs  and  not  to  his  eldest 
brother,  for  the  customary  and  prescribed 
line  of  succession   Avas  broken   once   for   all 
by  the  transfer  to  him  from  his  father,  his 
elder  brother    (and   not   himself)   being  the 
person    "  Avho   Avould    have    succeeded "   but 
for  such  transfer. 

Thakurain   Balraj    Kunwar   and   Another   v. 
j      [Rae  .Tagatpal  Singh,  (lOOl)  20  T.  L.  R.  534 

-P.  C. 

232.  Oudh  — Village  CowmuuHy— Proprie- 
tary Tenure— Sale  of  Property— Jlight  of 
Pre-emption  —  "  Co-sharers  of  the  whole 
Mahal"— Liability  for  Revenue  Assessed  on 
the  Mahal— Land  Revenue  (Oudh)  Act 
(No.   17),   1876,  ss.   108,   112-0«(//i   Lairs  Act 


1019 


DEPENDENCIES,    COLONIES    AND    INDIA. 


1020 


India — Continued. 

(No.  18),  1876,  s.  9.]— The  owner  of  a  sepa- 
rate chak,  who,  under  the  settlement  by 
which  he  holds,  pays  an  annual  revenue 
through  the  lambardars  of  the  village, 
being  liable  in  the  case  of  the  default  of 
others  for  the  revenue  assessed  on  the  whole 
mahal,  is  entitled  to  the  right  of  pre- 
emption under  sect.  9  of  the  Oudh  Laws 
Act,   1876.  \ 

MuNNU   Lal   and    Another    v.    Maulvi    Saijid 

[Muhammad    Ismail   and    Others,    (1904)    20 

T.  L.  R.  668— P.  C. 

233.  Practice— Appeal  to  High  Court  from 
Lower  Appellate  Court— "  Substantial  Error 
or  Defect  in  the  Procedure  "—Finding  of 
Fact— No  Evidence  to  Support— Civil  Proce- 
dure Act  (Act  X.),  1877,  s.  584.]— Where  the 
High  Court  of  India  reversed  a  decision  of 
the  Lower  Appellate  Court  on  the  ground 
that  that  Court  had  disposed  of  the  suit 
upon  a  case  not  raised  by  the  parties,  and 
as  to  which  the  evidence  had  not  been 
directed. 

Held— that  the  High  Court  had  rightly  in- 
terfered to  correct  "a  substantial  error  or 
defect  of  procedure  "  within  the  meaning  of 
sect.  584  of  the  Civil  Procedure  Act,  1877.         i 

A  finding  of  the  Lower  Appellate  Court 
is  final  upon  a  question  of  fact  if,  and  only 
if,  it  "  has  before  it  evidence  proper  for  its 
consideration  in  support  of  the  finding." 
Shivabasava  v.  Sangappa,  (1904)  20  T.  L.  R. 
[719-P.  C. 

234.  Practice— Appeal  — Final  Order— In- 
terlocutory Order— Code  of  Civil  Procedure, 
1882,  ss.  594,  595.]-The  High  Court  set  aside 
the  refusal  of  the  subordinate  Judge  to  set 
aside  his  decree  as  having  been  passed  ex 
parte,  and  remanded  the  case  under  sect. 
562  of  the  Code  of  Civil  Procedure,  1882,  in 
force  in  India,  "  for  disposal  on  its  merits." 
On  appeal. 

Held — that  what  was  remanded  was  merely 
the  application  immediately  before  the 
Court,  namely,  the  application  to  set  aside 
the  decree,  and  that  it  was  that  application 
which  the  subordinate  Judge  would,  under 
the  remand,  proceed  to  dispose  of,  by  allow- 
ing the  respondent  to  endeavour  to  satisfy 
him  of  the  conditions  specified  in  sect.  108, 
and  then,  if  that  be  done,  by  setting  aside 
the  decree. 

Held  also— that  the  order  was  in  no  sense 
final,  but  a  purely  interlocutory  order  direct- 
ing procedure,  and  the  appeal  must  be  dis- 
missed with  costs. 

Eai  Radha  Kishen  v.  Collectoe  of  Jadnpore, 
[(1901)  17  T.  L.  R.  129-P.  C. 

235.  Practice— Death  of  one  Defendant- 
Application  to  Substitute  Legal  Representa- 
tion—Delay in  Applying— Abatement  of  Suit 
—Civil  Procedure  Code  (Act  xiv.  of  1882),  s. 
368— Ciu/I  Procedure  Code  Amendment  Act 
(Act  vii.  of  1888),  s.  G6.]— By  sect.  368  of  the 


Civil  Procedure  Code  and  sect.  66  of  the 
Amendment  Act  if  any  defendant  die  before 
decree,  and  the  right  to  sue  does  not  survive 
against  the  other  defendant  or  defendants 
alone,  the  plaintifi  may  apply  within  six 
months  to  substitute  the  legal  representative 
of  the  deceased ;  if  he  fail  to  do  so  within  six 
months  the  suit  is  abated,  unless  he  excuses 
his  delay  to  the  satisfaction  of  the  Court. 

A  defendant  died  in  July,  1898;  in  Novem- 
ber probate  was  granted  to  his  executor;  in 
April,  1899,  the  plaintiff  applied  to  substitute 
the  executor. 

Held— that,  in  the  absence  of  an  excuse  for 

the  delay,   the  siiit  had  abated. 

i  Eaj    Chunder    Sen    v.    Gangadas    Seal    and 

I      [Others;  Ramgati  Dur  v.  Eaj  Chunder  Sen, 

(1904)  20  T.  L.  R.  303-P,  C. 

236.  Practice— Evidence— Fresh  Evidence- 
Civil  Procedure  Code,  ss.  568,  623.]— Sect.  568 
of  the  Code  of  Civil  Procedure  applies 
where  the  Appellate  Court,  upon  examining 
the  evidence  as  it  stands,  finds  that  some 
inherent  lacuna  or  defect  exists,  and  does 
not  apply  where  a  discovery  is  made  outside 
the  Court  of  fresh  evidence.  The  latter  case 
is  provided  for  by  sect.  623. 

Kessowji  Issar  v.  The  Great  Indian  Peninsula 

[Ry.  Co.,   (1907)  96  L.  T.  859;  23  T.  L.  R. 

530-P.  C. 

237.  Privy  Council — Appeal  to — Appealable 
Limit— Question  of  Law— Right  of  Appeal- 
Code  of  Civil  Procedure,  1882,  ss.  595,  596, 
600.] — The  presence  of  some  substantial  ques- 
tion of  law  does  not  give  a  right  of  appeal 
when  the  value  is  below  the  amount  of 
10,000  rupees,  except  by  leave.  Leave  will 
only  be  given  in  special  cases,  such,  for 
example,  as  those  in  which  the  point  in  dis- 
pute is  not  measurable  by  money,  though  it 
might  be  of  great  public  or  private  import- 
ance. 
Banarshi  Parshad  v.  Mussammat  Mewa  Kun- 

[wab,  (1901)  17  T.  L.  R.  128-P.  C. 

238.  Punjab— Village-Sale-Right  of  Pre- 
emption—Tenants with  Rights  of  Occupancy 
—"  Village  Communities  "—Act  xii.  of  1878, 
ss.  9,  10,  11,  12— Punjab  Laws  Act,  1872.]— 
The  expression  "  village  commimities "  in 
sect.  10  of  Act  xii.  of  1878  is  not  to  be  con- 
strued in  a  narrow  sense  as  denoting  only 
a  village  community  of  the  typical  kind  :  it 
includes  occupancy  tenants,  and  even  persons 
of  inferior  rank  unconnected  with  the  land ; 
and  therefore  the  change  from  the  word 
"  village "  in  sects.  9,  12,  to  the  expression 
"  village  community "  in  sect.  10  does  not 
narrow  the  operation  of  the  former  sections. 

The  sole  proprietor  of  a  village  died,  and 
the  occupancy  tenants  claimed  the  right  of 
pre-emption  to  which  sects.  9,  12,  prima  facie 
entitled  them.  It  was  argued  that  this  right 
was  excluded  by  sect.  10  because,  there  being 
one  proprietor  only,  there  was  no  "village 
community  "  in  the  strict  sense. 

Held— that  the  occupancy  tenants  had  the 
right  of  pre-emption. 
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Decision  of  the  Chief  Court  of  the  Punjab 
affirmed. 

Eahim-ud-Din     and     Others     v.     Bewal     and 
[Others,   (1903)  19  T.  L.  E.  349— P.  C. 

239.  Registration  of  Documents— Lease  of 
Immovable  Property—Agreement  to  pay  a 
Monthly  sum  in  consideration  of  obtaining  a 
Lease  of  a  Reversionary  Interest — Necessity 
for  Registering  Agreement— Indian  Evidence 
Act,  1872  (Act  No.  I.),  s.  92— Indian  Registra- 
tion Act,  1877  (Act  No.  III.),  s.  17— Transfer 
of  Property  Act,  1882  (Act  No.  IV.),  ss.  105, 
107.]— In  July,  1895,  the  Eajab  of  Eamnad 
executed  a  reversionary  lease  of  portions  of 
his  zemindary  in  favour  of  Eamasany  C. 
The  lease  recited  that  there  were  subsisting 
leases  affecting  the  properties  demised,  some 
of  which  would  not  expire  till  1911.  The 
new  lease  was  accordingly  made  to  commence 
in  1912,  was  expressed  to  be  perpetual,  the 
annual  rent  Avas  fixed,  its  recovery,  as  well 
as  that  of  road-cess  and  other  charges  was 
provided  for,  and  the  rights  and  obligations 
of  both  parties  defined.  During  the  negotia- 
tions it  was  agreed  that,  in  consideration  of 
his  obtaining  the  lease,  Eamasany  C.  should 
pay  the  Eajah  500  rupees  a  month  for  ten 
years,  from  July,  1895,  and  that  arrangement 
was  put  in  writing  and  sent  to  the  Huzur 
Treasury.  On  July  12th,  1895,  the  Eajah 
executed  a  trust  deed,  in  which  he  recited 
that  he  was  possessed  of  his  zemindary,  sub- 
ject to  subsisting  debts,  charges,  encum- 
brances and  leases,  and  that  he  was  desirous 
of  making  a  settlement  for  the  benefit  of  his 
heir-apparent  and  elder  minor  son.  The 
trusts  were  declared  in  detail,  including  pay- 
ment of  a  monthly  allowance  to  the  Eajah 
himself.  No  payments  having  been  made  by 
Eamasany  C.  in  respect  of  his  agreement  to 
pay  500  rupees  a  month,  the  Eajah,  on 
December  9th,  1895,  assigned  that  agreement 
for  value  to  Eamauadhan  C. 

Held— that  the  agreement  was  not  afiected 
by  sect.  92  of  the  Indian  Evidence  Act,  1872, 
and  that  there  was  nothing  in  the  Indian 
Eegistration  Act,  1877,  or  the  Transfer  of 
Property  Act,  1882,  which  reqiiired  that  it 
should  be  isgistered  as  part  of  the  lease;  and 
that  the  rights  accruing  after  July  12th,  1895, 
were  not  intended  to  pass. 

SUBRAMANIAN  ChETTIAR  V.  AeUNACHALAM  ChETTIAR 

[and  Others,  (1902)  18  T.  L.  R.  724— P.  C. 

240.  Religious  Processions— Public  Streets.'] 
— All  members  of  the  public  have  equal 
rights  in  streets  which  are  vested  in  the  local 
authority,  and  therefore  one  religious  sect 
has  no  right  to  prohibit  another  religious 
sect  from  conducting  religious  processions  in 
the  streets. 

Decision  of  the  Supreme  Court  of  Madras 
(I.  L.  E.  26  Mad.  376)  affirmed. 
Sadagopa    Chariar    i;.    Krishnamoorthy    Rao, 
[(1907)  23  T.  L.  R.  403-P.  C. 

2il.  River    Altering     Course  —  Accretion— 


Assessynent  of  Reclaimed  Lands — Permanent 
Settlement,  179^  —  Evidence  —  Thak  Maps- 
Survey  Maps— Act  ix.  of  1847,  ss.  3,  5,  6.]— 
The  burden  of  showing  that  any  particular 
lands  were  included  in,  and  assessed  under, 
the  Permanent  Settlement  of  1793,  lies  upon 
those  who  affirm  that  such  is  the  case. 

The  bed  of  a  river  is  presumably  Govern- 
ment property;  and,  if  it  shifts  its  course 
and  leaves  part  of  the  bed  dry,  it  cannot 
be  assumed  that  such  part  of  the  bed  was 
assessed  permanently  in  1793. 

Maps  and  survey  maps  made  in  India  for 
revenue  purposes  are  official  documents,  pre- 
pared by  competent  persons,  and  with  such 
publicity  and  notice  to  persons  interested,  as 
to  be  valuable  and  admissible  evidence  of  the 
state  of  things  at  the  date  of  their  prepara- 
tion; but  it  is  not  correct  for  a  judge  of  first 
instance  to  direct  himself  that  he  ought  in 
every  case  to  accept  the  latest  thak  or  survey 
map  as  decisive,  when  the  question  is  whether 
or  not  lands  were  included  in  the  settlement 
of  1793. 
I  Maharaja  Jagadindra  Nath  Eoy  Bahadoor  v. 

[Secretary    of    State    for    India,    (1903)  19 
j  T.  L.  R.  124-P.  C. 

242.  River  Altering  Course— Accretion- 
Sudden  Change  in  Course— Ownership  of  Soil 
—Bengal  Regulation  (No.  xi.  of  1825).]— 
Where  a  non-tidal  river  separating  two 
estates   belonging   to   different    owners    sud- 

,  denly  changes  its  course,  the  property  in  the 
,  soil  is  not  changed. 

Thakurain    Ritraj    Koer    v.    Thakurain    Sar- 
[faraz  Koer,  (1905)  21  T.  L.  R.  637— P.  C. 

243.  Sale  to  Satisfy  Road  Cess—Fradulent 
Sale — Certificate  of  Collecto) — Setting  Aside 
—Limitation— Public  Demands  Recovery  Act 
(Bengal  Act.  VII.  of  1880),  ss.  12,  17,  24.]- 
The  Public  Demands  Recovery  Act,  1880, 
applies  to  cases  of  road  cess. 

A  sale  took  place  in  execution  of  a  certificate 
granted  by  a  deputy  collector  under  the  above 
Act  in  respect  of  a  fine  imposed  upon  the 
plaintiff  for  failure  to  comply  with  a  notice 
issued  under  the  Cess  Act,  1880.  Subse- 
quently the  plaintiff  applied  to  set  aside  the 
sale  as  irregular  and  fraudulent.  The  Com- 
missioner admitted  the  appeal,  and  made 
an  order  annulling  the  sale,  and  the  Board 
of  Revenue  decided  that  the  fine  was  unjust, 
and  set  aside  the  certificate  for  its  recovery. 

i  The  plaintiff  then  brought  a  suit  to  set  aside 

I  the  sale. 

I      Held— that    the   Commissioner   had   juris- 
diction  to  make   the  order,   and   the   Court 
would  set  aside  the  sale. 
Babu  Laliteswar  Singh  v.  Mahant  Eam  Kishen 
[Das,  (1906)  22  T.  L.  R.  675-P.  C. 

244.  Shiah  Law—"  Wakf  "-Creation  hy 
TFiU. ]— Under  the  Shiah  law,  as  well  as  under 
the  Sunni  law,  it  is  possible  by  will  to  create 
a   "wakf"— I.e.,   to  devote  property   to   reli- 

I  gious  purposes ;  and  it  is  not  necessary  to 
I  carry  out  the  object  by  the  indirect  process 
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of  making  a  gift  of  tlie  property,  coupled 
with  a  direction  to  tlie  donee  to  create  tlie 
"  wakf  "  desired. 

Agha  All  Khan  v.  Altaf  Hasan  Khan  (Ind. 
L.  E.  14  Allahabad  429)  overruled. 

Decision    of    Judicial    Commissioners    re- 
versed. 
Baker    Ali    Khan    and    Another    v.    Anjuman 

[Ari  Begam  and  Another,  (1903)  19  T.  L.  R. 
296-P.  C. 

245.  Succession— Childless  Widow—Succes- 
sion to  her  Property— Co-widow— Husband's 
Brother  or  Ncpheiv—Mitakshara—Mayukha.^ 
—Upon  the  death  of  a  childless  widow  hold- 
ing property  for  an  absolute  estate  of  in- 
heritance ; 

Held— that  her  co-widow  was  entitled  to 
succeed  in  preference  to  her  husband's 
brother,  or  brother's  son. 

Bai     Kesserbai     v.     Hunsraj     Morarji     and 
[Another,  (1906)  22  T.  L.  E.  538— P.  C. 

246.  Succession-Devolution  of  Property— 
Zemindari— Grant  in  lieu  of  Palayatn-Im- 
partible  Estate  —  Primogeniture  —  Mainte- 
nance.']—The  question  whether  an  estate  is  j 
subject  to  the  ordinary  Hindu  law  of  suc- 
cession or  descends  according  to  the  rule 
of  primogeniture  must  depend  upon  the 
facts  of  each  case. 

In  1814  a  Sannud  was  granted  to  a  Poligar 
conferring  upon  him  the  rights  of  a  Zemin- 
dar in  sixty-five  specified  villages.  The 
Sanniid  was  expressed  to  be  granted  in  lieti 
of  all  formed  privileges,  and  conferred  the 
Zemindari  of  V.  to  the  grantee  to  hold  in 
perpetuity  to  his  heirs,  successors  and 
assigns  at  the  permanent  assessment  named 
therein.  Since  that  date  the  Zemindari  had 
been  uniformly  enjoyed  as  an  impartible 
estate. 

Held — that  the  estate  was  impartible,  and 
descended  according  to  the  rules  of  primo- 
geniture. 

When  impartible  property  passes  by  sur- 
vivorship from  one  line  to  another,  it  de- 
volves not  on  the  co-parcener  nearest  in 
blood,  but  on  the  nearest  co-parcener  of  the 
senior  line. 

It  is  not  the  practice  of  the  Privy  Council 
to  interfere  with  the  decision  of  an  Indian 
Court  iipon  a  question  as  to  amount  of  main- 
tenance. 

Kachi  Kaliyana  and  Another  v.  Kachi  Yuva 
[and  Others,  (1905)  21  T.  L.  E.  721— P.  C. 

247.  Tenancy— Agricultural  Purpose— In- 
digo Manufacture — Practice — Second  Appeal 
— Code  of  Civil  Procedure,  ss.  584,  585— 
Bengal  Tenancy  Act,  1885  (No.  viii.),  s.  23.] 
— The  judge  of  first  instance  having  found 
that  the  manufacture  of  indigo  was  an  agri- 
cultural purpose,  and  that  the  use  of  land 
for  an  indigo  factory  came  within  sect.  23 
of  the  Bengal  Tenancy  Act,  1885; 


Held— that  the  High  Court  were  not 
justified  in  overruling  his  decision  upon 
second  appeal. 

Hari    Mohdn    Misser   v.    Sdrendra    Narayan 
[Singh,  (1907)  23  T.  L.  R.  550-P.  C. 

248.  Trustee— New  Trustee  —  Appointment 
Right  of  Settlor's  Lineal  D eseendant— Dis- 
cretion of  Court— Power  to  Appoint  a 
Woman — Mutawalli.] — There  is  no  legal  pro- 
hibition against  a  woman  holding  a  Muta- 
walliship  when  the  trust  involves  no 
spiritual  duties  such  as  she  cannot  properly 
discharge  in  person  or  by  deputy. 

Semble,  a  person  who  is  not  a  Mahomedan, 
or  not  an  orthodox  one,  may  be  a  Mutawalli. 

By  a  consent  order  a  trustee  was  to  retire, 
and  a  new  trustee  was  to  be  appointed, 
"  preference  being  given  to  the  lineal 
descendants  of  the  settlor." 

Held— that  the  Court  had  a  discretion  to 
appoint  a  person  -uho  was  not  such  a  lineal 
descendant,  and  that  under  all  circum- 
stances the  discretion  had  been  properly 
exercised. 

Shahar  Banoo  v.  Aga  Mahomed  Jaffer  Binda- 
[meem  and  Others,  (1907)  23  T.  L.  E.  186— 

P.  C. 

249.  Will— Administration  —  Setting  aside 
Deeds  on  Ground  of  Fraud— Jurisdiction  of 
Court — Construction — "  Poojas  " — "  Heirs."] 
—A  suit  was  brought  in  the  Indian  High 
Court  by  a  widow  for  administration  of  the 
estate  of  her  deceased  husband,  who  was 
resident  and  whose  estate  was  situate  within 
the  jurisdiction,  the  principal  executor  being 
also  resident  there. 

Held— that  in  such  suit  the  i'ourt  had 
jurisdiction  to  set  aside  deeds  obtained  by 
fraud  from  the  widow  by  the  executor,  in- 
cluding leases  of  land  outside  the  Court's 
territorial  jurisdiction. 

The  will  having  provided  for  the  repay- 
ment to  the  executors  of  their  "pooja"  ex- 
penses, 

Held— that  an  inquiry  should  be  directed 
as  to  whether  the  sums  appearing  to  have 
been  so  expended  by  the  executors  were 
reasonable  and  proper  having  regard  to  the 
terms  of  the  will  and  all  the  circumstances 
of  the  case,  and,  if  not,  what  sums  ought 
to  be  allowed. 

Semble— the  word  "  heirs "  as  iised  in 
the  particular  will  meant  the  testator's 
"  right  heir." 

Benode  Behari  Bose  r.  Srimati  Nistarini  and 
[Others,  (1905)  21  T.  L.  E.  656-P.  C. 

250.  Will— Interpretation— Bequest  to  the 
"  Eldest  Son  to  be  born  " — Vesting  of  Share"] 
—A  testator  by  his  will  directed  that  all  his 
movable  and  immovable  property  should 
"  descend  in  equal  shares  to  the  eldest  son 
to  be  born  to  each  of  the  daughters  of  his 
late  brother  .  .  .  The  sons  of  those 
daughters  Cof  my  brother)  shall  after  their 
birth  remain  under  the  control  and  guar- 
dianship  of   the   executor    Saheb   until   they 
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attain  majority  at  the  expiry  of- twenty-one 
years,  and  whenever  the  eldest  son  of  any 
of  the  ladies  shall  attain  majority  the 
executor  will  make  over  his  ?hare  to  him  to 
his  satisfaction."  After  the  testator's  death 
a  son  was  born  to  one  of  the  daughters,  and 
died  in  infancy.  There  was  no  other  issue 
of  that  daughter. 

Held— that   on   the   birth   of   the   son   the 

half  share  became  vested  in  him,  and  on  his 

death  it  passed  to  his  father  as  his  heir. 

Harriss  and  Another  r.  Brown  and  Others, 

[(1901)  17  T.  L.  E.  G52— P.  C. 

251.  II  iH  —  Probate  —  "Hindu" —  "Sikh" 
— Indian  Succession  Act  {No.  x.  of  1865),  s. 
331 — Probate  and  Administration  Act  {No.  v. 
of  1881),  s.  2.]— The  term  Hindu  in  sect.  2 
of  the  Probate  and  Administration  Act,  1881, 
and  sect.  331  of  the  Indian  Succession  Act, 
18G5,  includes  a  Sikh;  and  therefore  under 
the  former  Act  probate  can  be  granted  of 
the  will  of  a  Sikh. 

A  person  born  a  Hindu  is  not  excluded 
from  the  category  of  Hindus  merely  by  occa- 
sional unorthodoxy  in  matters  of  diet  and 
ceremonial. 

Rani    Bhagwan    Kaub    v.    Bose    and    Others, 
[(1903)  19  T.  L.  R.  690-P.  C. 

252.  Will-Probate-Mahomedan  Will- 
Estoppel— Confirmation  by  IVill  of  Void 
Transactions— Subsequent  Action  to  set  aside 
Transactions— Probate  and  Administration 
Act  {No.  V.  of  1881),  ss.  4,  59,  88.]— The  will 
of  a  Mahomedan  lady,  which  confirmed  a 
deed  of  release  of  the  testatrix's  property  to 
the  defendant,  Avas  admitted  to  probate  un- 
der the  Probate  and  Administration  Act, 
1881,  though  the  plaintiffs,  who  were  her 
heirs,  had  entered  a  caveat  against  it.  The 
plaintiffs  then  brought  an  action  to  compel 
the  defendant  to  account  for  two-thirds  of 
the  testatrix's  property,  a  Mahomedan  hav- 
ing only  power  to  dispose  of  one-third  of 
his  property  by  will.  It  was  admitted  that, 
apart  from  the  effect  of  the  probate,  the 
deed  of  the  release  and  the  confirmation 
thereof  in  the  will  were  of  no  effect,  as  hav- 
ing been  obtained  by  undue  influence,  but  it  ! 
was  contended  that  the  plaintiffs  were  estop- 
ped by  the  probate  from  denying  the  validity 
of  the  confirmation  of  the  deed  contained  in 
the  will. 

IFeld— that  probate  granted  under  the  Act 
of  1881  did  not  create  an  estoppel  as  con- 
tended. 

Mizra  Kurratui.ain  BaiIadur  (since  deceased), 

[and    now    represented    by    Nawab    Akbari 

Bequm  and  Others  v.  Peara  Sahib,  (1905)  21 

T.  L.  R.  C50-P.  C. 


DEPENDENTS. 

>Sce  Master  and  .servant. 

DEPOSIT. 

See  Parliament. 

DEPOSITIONS. 

:Sfe  Criminal   Law  and   Procedure 
Evidence. 


DEPRECIATION. 

See      Income      Tax  ;      Trusts      and 
Trustees. 


DERELICT. 


See  Shipping  and  Navigation. 


DESCENT    AND    DISTRIBU- 
TION. 

I.  DEVOLUTioisf  OP  Estate  .        .        .  1026 
11.  Distribution  op  Assets        .        .  1027 
^ «r/ .sw  Husband  and  Wike,  21. 

I.  DEVOLUTION  OF  ESTATE. 

1.  Estate  pur  Autre  \ic— Devised  to  Intes- 
tate without  Words  of  Limitation— No 
Special  Occupant-Wills  .ict,  1837  (1  Vict.  c. 
2G),  s.  G.]-J.  W.  M.  was  entitled  for  his  life, 
under  a  settlement,  to  a  seventh  share  in 
certain  hereditaments,  which  were  vested  in 
the  trustees  of  the  settlement;  this  share  he 
assigned  to  J.  I.,  who  devised  it  to  trustees 
for  the  use  of  his  grandson,  M.  1.,  without 
adding  any  words  of  limitation.  M.  I.  died 
intestate,  and  the  ((ucslion  now  arose  as  to 
whothor  his  heir-at-law  or  his  legal  personal 
representative  was  entitled  to  tlio  one- 
seventh  share  until  the  death  of  .1.  W.  ^1., 
the  cestui  que  vie. 

11ei,d— that,  though  J.  I.'s  will  passed  to 
his  grandson  his  wliolo  interest,  there  was 
nothing  on  the  face  of  the  will  to  indiciite 

33 
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Devolution  of  Estate  -  Contimted. 

that    the    grandson's   heir    was   to   take    as 


order  in  lunacy  certain  sums  were  advancec 

_  to  the  sister  of  a  lunatic,  the  sister  and  hei 

spec\ar'occ\;paTt7Vnd"That"the''meV7^fact    \^^^^f^t  consenting    that    the    sums    whict 


that  the  whole  interest  passed  did  not  en 
title  the  heir  to  enter;  and  that,  therefore 
the  share  passed  to  M.  I.'s  personal  repre 
sentative. 

Boe  V.  Lewis  ((1842)  9  M.  &  W.  662;  11  L.  J. 
Ex.  305)  followed  in  preference  to  In  re  King 
([181)8]  1  I.  R.  91;  [1899]  1  I.  R.  30). 


should  be  advanced  to  her  pursuant  to  the 
order  should  be  taken  and  considered  as 
part  of  any  share  to  which  she  mighl 
become  entitled  of  the  estate  of  the  lunatic 
at  the  time  of  his  decease,  in  the  event  oi 
her  surviving  him.  She  predeceased  the 
lunatic,    who    died    intestate,    and    she    left 


Held     ALso-that     no     general     occupancy    children  surviving.    Her  brother  and  sister, 


arose,  the  property  being  vested  in  the  trus 
tees  of  the  original  settlement,  who  would 
hold  the  proceeds  in  trust  for  M.   I.'s  per 


who    survived 
advances. 

Held— that    i 


her,     had    received    similar 


distributing    the    lunatic's 


sonal    representative,    when    constituted,    as    estate  her  children  took  per  stirpes  the  share 


part  of  the  intestate's  personal  estate. 


to  which  she  would  have  been  entitled  under 


In  re  Inman;  Inman  v.  Inman,  [1903]  1  Ch.241;    ^^®  Statute  of  Distributions,  without  bring- 
r79  T.    T    Oh    ion.  r;i   \A'    i,>    1QQ.  OQ  T     rr     ^g  the  sums  advanced  to  her  into  hotchpot, 


[72  L.  J.  Ch.  120;  51  ^^ 


R.  188;  88  L.  T 
173-Eady,  J. 

2.  Estate  pur  Autre  Yie—Special  Occu- 
panctj—Intcstacy.^—A  lessee  of  lands  which 
had  been  demised  to  the  lessee,   his  heirs,    T.  L.  R.  35)  affirmed. 


mg  the  sums  advanced  to  her  into  hotchpot, 
although  their  uncle  and  aunt  must  bring 
into  account  the  advances  made  to  them. 

Decision  of  Eady,  J.    (  [1906]   1  Ch.  58 ;  75 
L.  J.  Ch.  19;  54  W.  R.  104;  94'  L.  T.  89;  22 


executors,  administrators  and  assigns,  for 
three  lives  or  for  thirty-one  years,  by  his 
will  devised  the  lands  to  the  trustees  in 
trust  for  A.  B.,  without  any  words  of  limita- 
tion in  relation  to  either  the  legal  or 
equitable    interest.        A.    B.    died    intestate. 


In  ee  Gist;   Gist  v.  Timbrell,    (1906)  2  Ch. 

[280;    75    L.    J.    Ch.    657;    95    L.    T.    41;    22 

T.  L.  R.  637-C.  A. 


5.  Advanceinent — Ileii 
— D.    was    possessed   of 


t-Law — Hotchpot.] 
farm   held   under 


One  of  the  lives  mentioned  in  the  lease  was  lease  pur  autre  vie.    By  deed  executed  on  the 

still   m   existence.    The   term   of   years   had  marriage  of  his  son  J.,  in  consideration  of 

long   since   expired.  the  marriage  and  of  ^'600  paid  to  him  by  the 

Held    (affirming    the    decision    of    Porter,  father  of  the  intended  wife,  D.  assigned  the 

M.R.  (1898)  1  Ir.  R.  91)— that  the  heir-at-law,  farm  and  certain  stock  and  chattels  to  J. 

and  not  the  personal  representative  of  A.  B.,  -D-  died  intestate,  leaving  J.,  his  eldest  son 

was  entitled  to  the  estate  pur  autre  vie.  ^^'^  heir-at-law,  surviving. 

In  re  King,  deceased;  King  v.  King,  [1899]  1  Held — that    the    farm    was   exempt   from 

[Ir.  E.  30— C.  A.  Ir.  being  brought  into  hotchpot  in  the  distribu- 
tion of  assets,  on  the  ground  that  the  assign- 

3.  Mortgaged    Property— Possession    taken  ment  of  it  was  an  advancement  of  "land" 

by  Mortgagee— Death  of  Mortgagee— Widow  *»  tlie  heir-at-law,   but  that  tlTe  stock  and 

Tenant  for  Life— Equity  of  Redemption  he-  chattels  transferred  to  him  by  the  deed  must 

coming    Barred    during    her    Life    Estate—  '^^  brought  into  hotchpot  as  being  simply  an 

Death    of    Widow— Devolution    as    Realty—  advancement  of  personal  estate 

From   what  Date.'j-A   mortgagee   in   poses-  In  re  Lyons;  Lyons  v.  Lyons,  [1903]  1  Ir.  R 


sion  devised  the  mortgaged  property  to  his 
widow  for  her  life,  but  did  not  dispose  of  the 
reversionary    interest    therein.    During   the 


equity  of  redemption  became  barred 

Held— that  the  mortgagee's  heir-at-law 
and  next  of  kin  (his  brother)  took  the  rever- 
sionary interest  as  realty,  as  from  the  date 


[156— M.  E. 
6.  Intestacy— Death  of  Sole  Executor  and 


continuance   ot   the   widow's   life  estate  the    Universal   Devisee    in    Testator's    Life—Ad- 
j?_-.i         ,•       1  ,  •■  vances    to    Children — Hotchpot — Statute    of 

Distribution,  1671  (22  &  23  Chas.  2,  c.  10),  s. 


5.] — Where  a  will  has  become  inoperative  by 
^^  XX wi^  „xxo  vic*i,      reason   of   the   sole   executor   and   universal 
when    the     equity     of     re'demptron  "^became    devisee  and  legatee  dying  in  the  lifetime  of 
barred,  although  it  originally  vested  in  him    ^'^^   testator,   there    is   an   intestacy    within 
as  personalty ;   and  that,   therefore,  on  his    ^^^^-  ^  °^  *^^  Statute  of  Distribution,  and  the 

provisions    of    that    statute    as    to    children 

sharing   in   the   residue   bringing   their   ad- 
vances into  hotchpot. 

Decision  of  Buckley,  J.  ([1902]  1  Ch.  218;  71 
L.  J.  Ch.  24;  50  W.  R.  91;  85  L.  T.  609), 
affirmed. 

In  re  Ford;  Ford  v.  Ford,  [1902]  2  Ch.  605; 

[71  L.  J.  Ch.  778;  51  W.  E.  20;  87  L.  T.  113; 

18  T.  L.  R.  809— C.  A. 


death  intestate  it  passed  to  his  heir,  subject 
as  to  one  moiety  to  a  trust  in  favour  of  the 
vvidow's  representatives. 
Re  Loveridge;  Peace  v.  Marsh,  [1904]  1  Ch. 
[518;  73  L.  J.  Ch.  15;  52  W.  R.  138;  89  L.  T. 
503— Buckley,  J. 

II.  DISTRIBUTION  OF  ASSETS. 


4.  Advances  to  Intestate's  Sister— Advance 
by  Order  of  Court  in  Lunacy— Children  of 
Sister— Hotchpot—Statute  of  Distributions 
(22  &  23  Car.   II.,   c.   10),  s.  5.]— Under   an    teres ts 


7.  Widow  —  Husband    Dying    Intestate  — 

Widow's  Right  to  Property — Contingent  In- 

Valuation— £500— Intestates    Estate 
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Distribution  of  A.8set3— Continued. 
Act,  1890  (53  &  5:1  Vict.  c.  29),  ss.  1,  5,  6.]—  ' 
Sects.  5  and  tJ  of  the  Intestates  Estates  Act,  I 
1890  (as  to  valuation  of  interests),  do  not  I 
control  or  cut  down  the  general  words  in 
sect.  1  "  the  real  and  personal  estate."  The  j 
latter  words  are  not  confined  to  interests  in 
possession. 

A  husband  died  intestate,  leaving  a  widow 
but  no  issue.  Practically  his  only  property 
was  a  reversionary  interest  in  certain  real 
and  personal  property.  At  the  time  of  his 
death  it  had  no  market  value,  but  ten 
years  later  it  fell  into  possession,  and  proved 
to  be  worth  ^63,500. 

Held— that  the  value  of  the  intestate's 
real  personal  estate  must  be  taken  at  the 
date  of  his  death,  and  that,  as  it  was  under 
^500,  the  whole  (including  the  reversionary 
interest)  passed  to  the  widow. 
In  ee  Heath;  Heath  v.  Widgeon,  [1907]  2  Ch. 
[270;  76  L.  J.  Ch.  450;  97  L.  T,  41— 
Kekewich,  J. 

8.  Widow— Her  Rights  on  Death  of  Hus- 
band Intestate— Provision  for  in  Marriage 
Settlement— Intestates  Estates  Act,  1899  (53 
&  54  Vict.  c.  29. J — A  provision  for  a  wife  in 
a  marriage  settlement  executed  before  the 
passing  of  the  Intestates  Estates  Act,  1890, 
in  discharge  of  all  claims  by  her  on  the 
estate  and  effects  of  her  husband,  bars  her 
right  to  the  sum  of  .£500  given  by  the  Act 
to  a  widow  out  of  her  husband's  assets  in  the 
event  of  his  dying  intestate  and  without 
issue,  as  well  as  to  the  share  of  his  assets 
to  which  she  is  entitled  under  the  Statute  of 
Distribution. 

HoGAN  V.  HoGAN,  [1901]  1  Ir.  E.  168-M.  E. 

9.  Executors— Express  Trust  of  Residue- 
Partial  Failure  of  Beneficial  Interests— Chil- 
dren Ncxt-of-Kin — Previous  Advancements 
to-Statute  of  Distribution,  1670  (22  &  23  Car. 
2,  c  10),  s.  5— Executors  Act,  1830  (11  Geo. 
4  &  1  Will.  4,  c.  40),  s.  1.]— E.  bequeathed  the 
residue  of  his  estate  to  his  executors  upon 
trust,  as  to  ^1,500  to  invest  and  pay  the  in- 
come to  his  daughter  A.  for  life,  and  after 
her  death  to  divide  the  capital  amongst  her 
children,  and  as  to  the  remainder  in  trust 
for  all  his  children  and  their  issue. 

Upon  A.'s  death  without  children  the 
.£1,500,  being  not  disposed  of,  passed  to  his 
next-of-kin,  i.e.  four  daughters  and  the  chil- 
dren of  a  deceased  daughter.  In  distribut- 
ing it : 

Held— that   the   Executors   Act,    1830,    did 
not  apply,  and  that  advances  made  by  E.  to 
his    daughters    need    not    be    brought    into 
hotchpot. 
In  re   Eoby;   Howlett   v.   Newington,   [1907] 

[2  Ch.  84;  7G  L.  J.  Ch.  454;  97  L.  T.  173- 
Neville,  J. 


DETINUE  AND  DETENTION. 

See  County  Court,  Nos.  52,  53,  05. 


DEVASTAVIT. 


See  Executors. 


DEVISE. 


S-e  Wills. 


DIGNITIES. 

1.  Peerage  —  Surrender  —  Re-grant  to 
Another  Person.]— A  peer  cannot  surrender 
his  peerage  to  the  King  and  so  destroy  the 
title  of  those  entitled  in  remainder. 

In  1302  Eoger  de  Bygod,  Earl  of  Norfolk, 
who  left  descendants,  surrendered  his  earl- 
dom to  the  King,  and  in  1312  the  King 
granted  the  surrendered  earldom  to  Thomas 
de  Brotherton,  who  sat  in  Parliament  in 
obedience  to  summonses.  The  earldom  hav- 
ing fallen  into  abeyance.  Lord  Mowbray, 
who  was  descended  from  Thomas  de  Brother- 
ton,  but  not  from  Eoger  de  Bygod,  claimed 
the  title. 

Held— that  the  surrender  of  the  earldom 
in  1302  was  invalid,  and  that  therefore  the 
King  could  not  grant  the  surrendered  earl- 
dom to  Thomas  de  Brotherton;  that  a  sum- 
mons to  Parliament  as  an  earl  could  not 
create  an  earldom ;  and  that  Lord  Mowbray 
had  failed  to  make  out  his  claim. 
The  Earldom  of  Norfolk,  [1907]  A.  C.  10;  76 

[L.  J.  P.  C.  9;  95  L.  T.  682;  23  T.  L.  E.  lU 
-H.  L.  (E.). 


DILAPIDATIONS. 

Scr    ECCLF.SIASTICAL 

AND  Tenant. 


Law  ;   Landlord 


DESIGNS. 


See  Tr.\de  Marks  and  Design? 


DIRECTORS. 

See  Companies. 

DISABILITIES. 

See    11  us  HAND    a.n 

liUNATlC. 

DISCLAIMER. 


.Vv  llANKIiUl'TCV.  Nos.  21—25. 

33—2 


Wii 


Infants ; 
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DISCOVERY,  INSPECTION  & 
INTERROGATORIES. 

I.  Discovery. 

(a)  In  General  .         .         .         .1031 

lb)  Privilege 103(J 

dc)  Ships'  Papers      .         .         .         .1039 

II.  Inspection 1040 

III.  Interrogatories     ....  1041 

And  see  Evidence;  Highways,  No.  100  ; 
Pleading  Practice,  Nos.  143,  144. 

I.  DISCOVERY. 

(a)  In  general. 

1.  Action  against  Directors  of  a  Company- 
Books  of  Comp«My.]— In  an  action  against 
two  directors  of  a  company,  there  being  other 
directors,  the  Court  refused  to  order  the 
defendants  to  produce  the  books  of  the  com- 
pany in  the  absence  of  a  consent  by  the 
company  to  their  production. 

Williams  v.  Ingram,  (1900)  IG  T.  L.  E.  434- 
[Byrne,  J. 

2.  Action  by  Assured  —  Subrogation  of 
Underwriters  to  Assured's  Rights— Under- 
writers Taking  Over  Conduct  of  Action- 
Report  made  to  Underwriters  before  Action.] 
—The  plaintiffs,  who  had  consigned  a  cargo 
of  meat  to  the  defendants  for  carriage  from 
Buenos  Ay  res  to  London,  brought  an  action 
against  them  to  recover  damages  for  breach 
of  contract  in  connection  with  the  refriger- 
ating machinery  of  the  ship.  The  plaintiffs 
had  insured  the  meat  for  about  three-fourths 
of  its  value,  and  the  underwriters  having 
paid  to  the  plaintiffs  the  amount  of  the  loss 
covered  by  the  insurance  took  over  the  con- 
duct of  the  action  and  employed  their  own 
solicitors  therein.  While  the  ship  was  load- 
ing at  Buenos  Ayres  the  underwriters  heard 
that  there  was  something  wrong  with  the 
refrigerating  machinery,  and  a  surveyor, 
acting  upon  the  instructions  of  the  London 
Salvage  Association,  made  a  report  thereon, 
which  report  was  in  the  possession  of  the 
underwriters'  solicitors.  The  defendants  ap- 
plied for  discovery  of  this  report. 

Held— that,  as  the  plaintiffs  were  substan- 
tial and  not  merely  nominal  plaintiffs,  dis- 
covery could  not  be  had  from  the  under- 
writers, who  were  not  part2es  to  the  action. 

Willis   d-   Co.  V.   Baddcley   ([1892]  2  Q.   B. 
324;  61  L.  J.  Q.  B.  7G9;  40  W.  E.  577;  67  L.  T. 
206— C.  A.)  distinguished. 
Nelson  &  Sons,  Ld.  v.  The  Nelson  Line,  Ld., 

[1906]  2  K.  B.  217;  75  L.  J.  K.  B.  895;  54 

W.  E.  546;  75  L.  T.  180;  22  T.  L.  E.  630;  11 
Com.  Cas.  228-C.  A. 

3.  Action  of  Conspiracy— Tendency  to  In- 
criminate-R.  S.  C,  Ord.  31,  r.  2.]  -  The 
plaintiff,  who  was  a  member  of  the  defen- 
dant trade  union,  brought  an  action  against 
the  union  and  the  trustees  thereof  to  recover 
damages  for   a  conspiracy  to   persuade   and 


coerce  certain  workmen  not  to  fulfil  their 
contracts  with  the  plaintiff,  and  not  to  enter 
into  further  contracts  with  him,  and  for  an 
injunction.  The  plaintiff,  upon  a  summons 
for  directions,  asked  for  an  order  for  dis- 
covery of  documents.  The  defendants  con- 
tended that  an  order  for  discovery  should 
not  be  made  in  an  action  of  conspiracy. 

Held— that  the  plaintiff  was  entitled  to 
an  order  for  discovery,  the  objection  that 
the  discovery  might  tend  to  criminate  the 
defendants  being  one  that  could  only  be 
taken  to  the  production  of  the  documents 
alleged  to  have  that  effect. 

Spokes  V.  Grosvenor  Hotel  Co.  ([1897]  2 
Q.  B.  124;  66  L.  J.  Q.  B.  598;  45  W.  E.  545; 
76  L.  T.  677— C.  A.)  approved  and  followed. 

It  is  not  in  the  first  instance  a  valid  ob- 
jection to  an  interrogatory  that  the  answer 
may  tend  to  incriminate;  such  an  objection 
must  be  taken  on  oath. 
National  Association  of  Operative  Plasterers 

[and  Others  v.  Smithies,  [1906]  A.  C.  434;  75 

L.  J.  K.  B.  861 ;  95  L.  T.  71 ;  22  T.   L.  R. 
678-H.  L.  (E.). 

4.  Affidavit  of  Documents— Claim  of  Privi- 
lege—Sufficiency— Omission  of  Statement  that 
Documents  do  not  impeach  Deponent's  own 
Case.]- Although  a  carefully  drawn  affidavit 
will  state  that  documents,  for  which  privi- 
lege is  claimed,  contain  nothing  impeaching 
the  deponent's  case  in  addition  to  the  state- 
ment that  they  relate  only  to  his  own  case, 
and  do  not  tend  to  support  his  opponent's 
case,  yet  such  statement  is  not  essential  even 
in  act-ions  other  than  those  for  ejectment. 

A.-G.   V.   Newcastle    Corporation    ([1899]   2 
Q.  B.  478;  68  L.  J.  Q.  B.  1012;  81  L.  T.  311;  48 
W.  R.  38— C.  A.,  infra)  discussed. 
Johnson  v.  Whitaker,  (1904)  90  L.  T.  535— 

[Kekewich,  J. 

5.  Affidavit  of  Documents— Documents  Im- 
peaching the  Defendant's  Case— Sufficiency.] 
Where,  on  an  information  by  the  Attorney- 
General  claiming  a  declaration  of  title  to  the 
foreshore  and  bed  of  the  Tyne,  a  defendant, 
in  making  an  affidavit  of  documents,  claims 
that  certain  documents  in  his  possession  are 
privileged  from  inspection  on  the  ground 
that  they  relate  solely  to  his  own  case,  and  do 
not  tend  to  support  the  plaintiff's  case,  it  is 
not  necessary  for  him  to  state  further  that 
they  do  not  tend  to  impeach  his  own  case. 

Morris  v.  Edwards  ((1890),  15  App.  Cas.  309; 
60  L.  J.  Q.  B.  292;  63  L.  T.  26-H.  L.  (E.)) 
followed. 

Attorney  -  General  v.  Newcastle  -  upon  -  Tyne 

[Corporation.   [1899]  2  Q.  B.  478;  68  L.  J. 

i      Q.  B.  1012;  48  W.   R.  38;  81  L.  T.  311;  15 

T.  L.  E.  495-C.  A. 

6.  Affidavit  of  Documents  —  Documents 
Referred  to  in  Scheduled  Letter— Documents 
Produced  though  not  Scheduled— "  Specific 
Documents  to  be  Specified  in  the  Applica- 
tion"—R.  S.  C,  Ord.  31.  r.  19a  (3).]-If  a 
relevant  document  scheduled  to  an  affidavit 
of  documents  is  produced  and  privilege  not 
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Discover  J  —  Contimced. 

claimed  for  it,  letters  or  documents  referred 
to  in  it  are  prima  facie  relevant,  and  a 
further  affidavit  must  be  made  as  to  them. 

The  same  rules  apply  to  documents  in  fact 
produced  to  the  other  side,  though  not 
scheduled  to  the  affidavit;  and,  subject  to 
an  explanation  that  thej'  were  so  produced 
inadvertently,  they  must  be  treated  just  as 
if  they  had  been  scheduled. 
Obmerod,  Geierson  &  Co.,  Ld.  v.  St.  George's 

[Ironworks,    Ld.,    (1907)    95    L.    T.    G94  — 
Kekewich,  J. 

And  see  No.  13,  infra. 

7.  Affidavit  of  Documents  —  Irrelevant 
Documents.']— The  Court  will  not  accede  to 
an  application  for  an  order  on  a  plaintiff  to 
make  an  affidavit  of  documents,  which  would 
not  be  of  the  slightest  use  to  anyone  for  the 
purposes  of  the  trial  of  the  action. 

South  African  Eepublic,  &c.,  &c.  v.  La 
[CoMPAGNiE  Franco-Belge  Du  Chemin  de  Fer 
DU  NoRD   (No.  2),   (1898)  14  T.  L.  E.  403— 

C.  A. 

8.  Affidavit  of  Documents— "  Specific  Docu- 
ments "—Affidavit  in  Support  of  Application- 
li.  S.  C,  Ord.  31,  r.  19a  (3).]-The  object  of 
(Jrd.  31,  r.  19a  (3),  is  that  a  litigant  who  can 
point  to  "  specific  documents,"  which  he  is 
able  to  name  and  specify  in  his  affidavit,  and 
who  is  in  a  position  to  swear  that  in  his 
belief  they  are  or  have  been  in  the  posses- 
sion of  his  opponent,  and  that  they  relate  to 
the  matters  in  question  in  the  action,  shall 
have  a  right  to  discovery  of  those  par- 
ticular documents.  The  rule  is  not 
intended  to  give  to  the  party  who  is  seeking 
discovery,  upon  a  mere  general  affidavit, 
based  upon  a  priori  reasoning,  asserting 
that  he  has  reason  to  believe  that  letters 
must  have  passed  between  his  adversary  and 
some  third  person,  or  that  books  or  other 
documents  must  exist  relating  to  the 
subject-matter  of  the  action,  a  right  to 
discovery    of    those   documents. 

White  v.  Spafford  &  Co.,  [1901]  2  K.  B.  241; 
[70  L.  J.  K.   B.  G58;  84  L.  T.  574-C.  A. 

9.  Evidence  —  Production  of  Books  — 
Partnership— Order  upon  Person  not  a 
Party — I'^x  xnxTie  Applicalion—liulcs  Supreme 
Court,  Ord.  37,  r.  7.] — An  order  may  be  made 
ex  parte  against  a  person  not  a  party  to  the 
action  to  attend  before  an  examiner  for  the 
purpose  of  producing  documents. 
ZuMBECK   V.   Biggs,   48   W.   E.   507;   82   L.   T. 

[054— Kekewich,   J. 

10.  Entries  in  Books—  Disclosure  of  Cjis- 
tomers'  Names  and  Addresses.^  —  The 
plaintiffs  having  brought  an  action  against 
the  defendants  for  infringement,  obtained 
judgment  so  far  as  the  patent  was  con- 
cerned, and  elected  to  take  an  account  of 
profits  against  the  defendants.  The  defen- 
dants went  into  voluntary  liquidation.  The 
question  arose  whether  tlie  entries  in  books 


being  prima  facie  material  in  order  to 
ascertain  what  the  profits  were,  the  wrong- 
doing defendants  were  entitled  to  cover  up 
any  part  of  the  entry  upon  the  ground  that 
the  plaintiffs  might  make  some  use  of  it 
which  they  ought  not  to  make,  or  which  was 
not  actually  germane  to  the  proceeding  in 
the  action,  e.g.,  the  names  and  addresses  of 
customers. 

Held— that  when  a  wrongdoer  is  being 
dealt  with,  the  Court  must  not  be  very  astute 
to  prevent  him  from  giving  full  discovery, 
because  some  consequences  may  flow  from 
the  fact  that  that  discovery  has  been 
occasioned  by  his  own  wrongful  act. 

Principle  in  Murray  v.  Clayton  ((1872), 
L.  R.  15  Eq.  115;  21  AV.  E.  118),  Bacon,  V.-C, 
applied. 

Powell   V.    Birmingham    Vinegar    Brewery 
Co.  ((1897),  14  E.  P.  C.  1)  followed. 
Saccharin  Corporation,  Ld.  r.  Chemicals  and 

[Drugs  Company,  Ld.,   [1900]  2  Ch.  556;  69 

L.  J.  Ch.  820;  49  W.  R.  1;  83  L.  T.  206;  16 
T.  L.  R.  564;  17  E.  P.  C.  612-C.  A. 

11.  Penal  Proceeding  —  Rivers  Pollution 
Prevention  .ict,  1876  (39  &  40  Vict.  c.  75), 
s.  10.]— The  fact  that  disobedience  to  an 
order  of  a  Court  made  in  a  civil  proceeding 
may  subject  the  party  disobeying  to  a 
penalty  does  not  make  such  proceeding 
penal,  so  that  no  discovery  can  be  granted. 

Beg.  v.  Whitchurch  (7  Q.  B.  D.  534)  dis- 
tinguished by  Lord  Davey. 

Judgment  of  the  Court  of  Appeal  aflBrmed. 
Derby    Corporation    v.    Derbyshire    County 

[Council,   [1897]  A.  C.  550;  62  J.  P.  4;  66 

L.  J.  Q.  B.  705;  77  L.  T.  107;  46  W.  E.  48— 
H.    L.    (E.). 

12.  Production  of  Doeuments—Production 
at  Specified  Place— Bank  Books— R.  S.  C. 
Ord.  31,  rr.  12,  17.]— In  a  foreclosure  action 
the  plaintiffs,  in  an  affidavit  filed  in  answer 
to  a  common  order  (under  Ord.  31,  r.  12) 
for  discovery  and  production  of  documents 
upon  reasonable  notice  at  the  oflSce  of  their 
London  solicitor,  enumerated  certain  bank 
books  in  constant  use  at  their  Hastings 
branch.  When  the  defendant  applied  for 
inspection  the  plaintiffs  gave  notice,  under 
Ord.  31,  r.  17,  that  they  would  produce  the 
books  at  Hastings,  and  refused  to  produce 
them  elsewhere.  When  the  action  came  on 
the  defendant  objected  that  the  plaintifis 
were  in  contempt  in  not  having  complied 
with  the  order  to  produce  the  bank  books 
at  the  office  of  their  solicitor. 

Held— that  if  the  Court  orders  the  pro- 
duction of  books  in  a  specified  place,  that 
order  must  be  obeyed,  notwithstanding 
Ord.  31,  r.  17;  that  the  plaintiffs  could  have 
applied  to  vary  the  order,  but  had  not  done 
so,  and  that  they  were  technically  in  con- 
tempt. 

Lloyd's   Bank    v.    Luck,    [1901]    W.    N.    130; 
[111  L.  T.  Jour.  178-Farwell,  J. 

13.  ni;,ht  to  take  Copirs-'R.  S.  C,  Ord.  31, 
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rr.  U,  15;  Ord.  65,  r.  27.]— An  order  was' 
made  on  the  application  of  plaintifis  for  the 
production  of  documents  in  the  defendant's 
possession  oi-  power  at  his  solicitor's  office, 
the  plaintiffs  to  be  "at  liberty  to  inspect 
and  pel  use  .  .  .  and  to  take  copies  and 
abstracts  and  extracts  thereof  and  there- 
from ..." 

Held— that  the  plaintiffs  might  insist  on 
being  permitted  to  make  copies  themselves 
instead  of  bespeaking  them  from  the  de- 
fendant's solicitor. 

The  object  of  Ord.  G5,  r.  27  (18)  is 
merely  to  fix  the  charge  to  be  paid  when  a 
party  prefers  to  bespeak  copies;  it  does  not 
compel  him  to  adopt  that  course  if  he  wishes 
to  make  his  own  copies. 

Ormebod,  Grierson  &  Co.  v.  St.  George's 
[Ironworks,  Ld.,  [1905]  1  Ch.  505;  74 
L.  J.  Ch.  373;  53  W.  E.  502;  92  L.  T.  541— 

C.  A. 

And  see  No.  6',  siqyra. 

14.  Several  Defendants  —  Discovery  by 
Plaintiff  on  Application  of  One  Defendant- 
Right  of  Co-Defendant  to  Inspect— R.  S.  C, 
Ord.  31,  rr.  11—18,  26.]— Where  there  are 
several  defendants  in  action,  and  on  the 
application  of  one  of  them  the  plaintiff  files 
an  affidavit  of  documents,  another  defen- 
dant may  apply  for  leave  to  inspect  such  of 
the  documents  disclosed  in  the  affidavit  as 
are  relevant  to  the  matters  in  question  be- 
tween the  plaintiff  and  himself.  The  Court 
will  make  an  order  upon  the  plaintiff  to 
produce  such  documents  for  the  inspection 
of  the  applicant;  but,  if  there  is  reason 
to  regard  the  application  as  an  attempt  to 
evade  the  provisions  of  Ord.  31,  r.  26,  as 
to  deposit,  a  further  deposit  may  be 
ordered. 

Pardy's  Mozambique   Syndicate,   Ld.   v.  Alex- 

[ander   and    Others,    [1903]    1   Ch.    191;    72 

L.  J.  Ch.  104;  51  W.  E.  295;  88  L.  T.  11— 

Kekewich,  J. 

15.  Production  of  Documents —  "  Specific 
Documents  "—Action  for  Infringement  of 
Copyright— R.  S.  C.  Ord.  31,  r.  19a  (3).]— 
The  plaintiff  was  the  owner  of  a  book  pub- 
lished in  1899,  and  registered  in  1900,  called 
"The  History  of  the  Works  of  Sir  Joshua 
Eeynolds,  P.E.A."  The  defendant  about 
the  end  of  1900  published  a  book  called  "  Sir 
Joshua  Eeynolds,  First  President  of  the 
Eoyal  Academj'."  The  plaintift*  complained 
that  the  defendant  had  made  an  unfair  use 
of  his  book,  and  sued  for  an  injunction.  An 
order  having  been  obtained  by  the  plaintiff 
for  the  discovery  of  his  opponent's  docu- 
ments, an  affidavit  of  documents  was  made 
Avhich  was  insufficient.  The  plaintiff  ac- 
cordingly applied  for  an  order  requiring  the 
defendant  to  state  on  affidavit  whether  any 
one  or  more  of  certain  documents  specified 
was  or  were  or  had  been  in  his  possession 
or  power,  and  if  not,  when  he  parted  with 


and  what  had  become  of  the  same.  The 
plaintiff  proceeded  under  Ord.  31,  r.  19a  (3). 
Held — that  to  justify  an  application 
under  the  rule,  the  applicant  must  in  his 
affidavit  name  and  specify,  so  that  they 
could  be  identified,  the  particular  docu- 
ments of  which  he  desired  discovery,  that 
was  to  say,  that  "  specific "  meant  specific, 
and  that  it  was  not  sufficient  for  the  appli- 
cant to  name  a  class— he  must  mention  a 
species,  and  not  merely  a  genus. 
Graves  v.  Heinemann  and  Armstrong,  (1902)  18 
[T.  L.  E.  115— Buckley,  J. 

(b)  Privilege. 


See  also  Evidence. 

16.  Accounts  —  Depositions  —  Public  Pro- 
perty.']— Documents  in  their  original  nature 
privileged  are  liable  to  production  if  such 
use  has  been  made  of  them  that  they  have 
become  publici  juris,  but  not  otherwise.  Ac- 
counts which  had  been  prepared  by  a  wit- 
ness's solicitors  for  purposes  of  litigation 
were,  in  the  course  of  cross-examination  of 
the  Avitness  before  an  examiner,  handed  to 
the  witness  and  admitted  to  be  correct,  but 
were  not  read  out  in  Court.  The  same 
accounts  were  subsequently  made  an  exhibit 
to  an  affidavit  entered  as  read  on  a  summons 
before  a  judge  in  chambers  to  compromise 
the  action.  On  an  application  in  a  subse- 
quent action  to  produce  the  accounts  and 
copies  of  the  witness's  depositions. 

Held— that  the  accounts  had  never  been 
effectually  made  public,  and  that  the  vse 
made  of  them  did  not  amount  to  a  waiver  of 
privilege,  but  that  the  witness's  depositions 
had  become  public  property,  and  must  be 
produced  accordingly. 

North  Australian  Territory  Co.  v.  Golds- 
borough,  Mort  <£•  Co.  ([1893]  2  Ch.  381;  62 
L.  J.  Ch.  603 ;  41  W.  E.  501 ;  69  L.  T.  4 ;  2  E.  397) 
followed. 

GOLDSTONE    V.    WiLLIAMS,    DeACON    &    Co.,    [1899] 

[1  Ch.  47;  68  L.  J.  Ch.  24;  47  W.  E.  91;  79 
L.  T.  373— Stirling,  J. 

18.  Communicaiions  to  Solicitor— "  Evad- 
ing "  Statute — Innoc-mt  or  Illegal  Object.] - 
For  the  perfect  administration  of  justice, 
and  for  the  protection  of  the  confidence 
which  exists  between  a  solicitor  and  his 
client,  it  has  been  established  as  a  principle 
of  public  policy  that  those  confidential  com- 
munications shall  not  be  subject  to  produc- 
tion, but  no  Court  can  be  called  upon  to  pro- 
tect communications  which  are  themselves 
parts  of  a  criminal  or  unlawful  proceeding. 
In  order  to  displace  the  prima  facie  right 
of  silence  by  a  witness  who  has  been  put  in 
the  relation  of  professional  confidence  with 
his  client,  before  that  confidence  can  be 
broken  you  must  have  some  definite  charge, 
either  by  way  of  allegation  or  affidavit,  or 

]  what  not,   which  displaces  the  privilege. 
In  May,  1896,  a  gentleman  died,  and  under 

]  the  colonial  law  his  estate  had  to  pay  cer- 
tain  duty.    Some   time   before    he   died    he 
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executed  some  voluntary  couveyances,  and 
it  was  said  that  under  the  law  of  the  colony 
the  property  comprised  in  those  voluntary 
conveyances  was  subject  to  duty.  In  order 
to  obtain  evidence  about  those  documents 
a  commissioner  was  sent  over  here,  and 
under  the  statute  (22  Vict.  c.  20)  witnesses 
were  called  before  that  commission,  and  the 
matter  was  considered  from  the  point  of 
view  of  an  information  in  this  country,  al- 
leging that  the  voluntary  conveyances  were 
executed  "  with  intent  to  evade  the  payment 
of  duty"  under  the  colonial  Act,  and  rais- 
ing certain  definite  issues  in  support  of 
which  witnesses  were  called  and  examined. 
When  the  witnesses  were  called  they  were 
asked  to  produce  these  documents,  and, 
above  all,  the  instructions  given  to  the  soli- 
citor who  prepared  them  The  answer  set 
up  was  that  the  documents  were  privileged. 
It  was  said  that,  the  testator  being  dead,  the 
privilege  was  gone. 

Held— that  the  mere  fact  that  the  testator 
was  dead  did  not  destroy  the  privilege;  that 
there  was  no  averment  of  any  fraudulent 
contrivance  or  any  illegal  proceeding;  that 
the  word  "evade"  in  the  Act  of  Parliament 
had  the  double  meaning— one  innocent,  to 
do  something  which  did  not  bring  the  testa- 
tor within  the  Act  of  Parliament,  the  other 
to  conspire  to  do  that  which  is  illegal;  that 
there  Avas  neither  proof  nor  allegation  in 
the  information,  nor  anything  which  would 
displace  the  privilege. 

Decision  of  the  Court  of  Appeal  (sub  nom. 
Beg.  V.   Bullivant)    ([1900]  2  Q.   B.  163;     C9 
L.  J.  Q.  B.  657;  82  L.  T.  493;  16  T.  L.  R.  342) 
reversed. 
Bullivant  v.  Attorney-General  for  Victoria, 

[1901]  A.  C.  196;  70  L.  J.  K.  B.  645;  50  W.  R. 

1;  84  L.  T.  737;  17  T.  L.  E.  457-H.  L.  (E.). 

19.  Documents  in  Previous  Action — Secon- 
dary Efidoice.]— After  judgment  had  been 
delivered  in  favour  of  the  plaintiffs  in  an  ac- 
tion, the  defendant  became  aware  of  certain 
documents  used  in  the  defence  of  a  previous 
action,  dealing  with  the  same  subject-matter, 
and  defended  at  the  cost  of  the  plaintiff's 
predecessor  in  title.  The  defendant,  having 
appealed,  asked  for  an  order  that  these  docu- 
ments should  be  produced,  and,  on  the  plain- 
tiffs objecting  that  they  were  privileged, 
asked  that  he  might  give  secondary  evidence 
of  those  of  which  he  had  copies. 

Held— on  the  authority  of  Minet  v.  Mor-  { 
(lan  (28  L.  T.  Rep.  573;  L.  Rep.  8  Ch.  App. 
361),  that  the  documents  were  protected  by 
privilege;  but  that,  having  regard  to  the  de- 
cision in  Lloyd  v.  Mostyn  (10  M.  &  W.  478), 
the  appellant  was  not  prechuk-d  from  giving 
secondary  evidence  of  the  contents  of  the 
documents. 

Wheeler  v.  Lc  Marchant  (17  Ch.  Div.  675) 
distinguished. 


Calcraft  v.  Guest,  ri89S"l  1  Q.    B.    759;     67 
.    [L.  J.  Q.  B.  505;  78  L.  T.  283;  46  W.  R.  420 

-C.  A. 


20.  Documents  Prepared  for  use  in  earlier 
Action  between  Different  Parties— B.  S.  C. 
(Ireland),  Ord.  31,  rr.  12,  14.]— An  action  was 
brought  against  the  defendants  in  respect 
of  an  obstruction  caused  by  their  salvage 
operations  upon  a  wrecked  vessel.  They 
claimed  privilege  for  certain  confidential  re- 
ports and  correspondence  made  or  procured 
ijy  them  as  agents  for  an  insurance  company 
in  reference  to  litigation  "  then  anticipated 
and  afterwards  instituted "  by  the  owners 
of  the  vessel  against  the  insurance  company. 

Held— that  the  documents  would  not  have 

been  privileged  in  such  earlier  action,   and 

were  not  privileged  in  the  present  one. 

Kerry  County  Council  v.  Liverpool  Salvage 

[Association,  [1905]  2  Ir.  R.  38— C.  A. 

21.  Libel— Conspiracy— Inspection  of  Manu- 
script of  the  Libel— Form  of  Affidavit— Ord. 
31,  r.  13.]— Where  separate  claims  for  dam- 
ages for  libel  against  a  newspaper  proprietor 
and  other  defendants  are  joined  with  a  joint 
claim  against  them  for  the  same  libel,  and 
also  with  a  joint  claim  against  them  for 
damages  for  conspiracy  to  defame  and  injure, 
the  proprietor  of  the  newspaper,  even  where 
he  admits  publication  of  an  exact  copy  of 
the  libel,  cannot  refuse  to  produce  the  manu- 
script of  the  libel,  either  on  the  ground  of 
privilege,  or  on  the  ground  that  its  produc- 
tion might  tend  to  incriminate  him,  if  the 
Court  comes  to  the  conclusion  that  he  does 
not  honestly  believe  that  its  production  will 
Have  that  effect.  To  entitle  a  defendant  to 
refuse  discovery  on  the  last-mentioned 
ground,  his  affidavit  must  show  that  he  be- 
lieves the  production  of  the  document  will 
tend  to  incriminate  him. 

Kelly  v.  Colhoun,  [1899]  2  Ir.  R.  199— Q.  B. 

22.  Becord  of  Proceedings  in  Chambers- 
Letters  between  Solicitor  and  Client — Entries 
in  Bills  of  Costs— Bides  of  Supreme  Court, 
Ord.  31,  rr.  18  (2),  19a.]— A  mere  record  of 
what  takes  place  in  Chambers  in  the  course 
of  a  hostile  action  in  the  presence  of  parties 
on  both  sides  is  not  privileged. 

Letters  of  which  production  was  sought, 
and  which  were  sworn  to  be  "professional 
communications  of  a  confidential  character, 
having  been  made  solely  for  the  purpose  of 
enabling   my   solicitors   to   conduct   (he.  said 

litigation  in  r.  on  behalf  of  my  co- 

defendnnts  and  myself  ..."  were  held 
to  be  privileged,  though  they  contained  state- 
ments as  to  what  had  been  done  in  Cham- 
bers. 

Entries  in  bills  of  costs  were  sealed  up;  and 
privilege  was  claimed  in  respect  of  those 
entries  on  the  following  ground  :—"  that  the 
same  are  copies  of  or  extracts  from  mem- 
oranda or  notes  that  were  made  by  my  solici- 
tors, Messrs. ,  pending  the  action  of 

V. ,    solely    for    the    purpose   of   enabling 

them  to  conduct  the  said  litigation  on  behalf 
of  myself  and  my  co-defendant,  and  to  advise 
us  with  reference  (l)erefo,  and  do  not  relate 
to  any  mader  in  question  in  I  his  action." 
There  was  not  a  wonl   in  (lie  affidavit  that 
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the  memoranda  or  notes  were  confidential. 
The  Court  looked  at  the  entries,  and,  exer- 
cising its  discretion  under  Ord.  31,  r.  19a, 
held  them  not  to  be  privileged. 

Semble— There  is  no  valid  distinction  be- 
tween notes  of  proceedings  in  open  Court 
and  of  those  in  Chambers. 

Green^ugh  v.  Gaskell  ([1833]  1  My.  &  K. 
98,  at  pp.  102—104)  and  In  re  Worswick 
([1838]  38  Ch.  D.  370,  at  p.  373;  58  L.  J.  Ch. 
31;  36  W.  E.  685;  59  L.  T.  399— North,  J.) 
followed. 

AiNswoRTH  V.  Wilding,   [1900]  2  Ch.  315;  69 
[L.  J.  Ch.  695— Stirling,  J. 

23.  Bcport  by  Agent.^—Jn  an  action  for 
damages  for  personal  injury  by  their  negli- 
gence, the  defendant  company  claimed  privi- 
lege in  respect  of  a  report  made  by  one  of 
their  agents  who  called  upon  the  plaintiff 
three  days  after  the  occurrence  complained 
of,  and  took  down  his  statement  in  writing, 
and  obtained  his  signature  to  it. 

Held— that    the    document    must    be    pro- 
duced for  the  plaintiff's  inspection. 
ToBAKiN  11.  Dublin  Southern  Districts  Tram- 
[WAY  Co.,  [1905]  2  Jr.  E.  58-C.  A. 

(c)  Ship's  Papeis. 

24.  Marine  Insurance  —  Ship's  papers- 
Action  on  policy  of  rc-insurancc.']— In  an 
action  upon  a  policy  of  marine  insurance 
upon  goods,  which  is  a  re-insurance,  the 
usual  order  for  discovery  of  ship's  papers 
can  be  made. 

China  Traders'  Insurance  Co.,  Ld.  v.  Egyal 

[Exchange  Assurance  Corporation,  [1898]  2 

Q.  B.  187;  3  Com.  Cas.  189;  67  L.  J.  Q.  B. 

736;  78  L.  T.  783;  14  T.  L.  E.  423;  46  W.  E. 

497-C.  A. 

25.  Marine  Insurance— Affidavit  of  Ship's 
Papers— Partial  Land  Transit.]— Where  an 
action  is  brought  against  an  underwriter  on 
a  policy  which  is  substantially  one  of  marine 
insurance  his  right  to  an  affidavit  of  ship's 
papers  is  not  affected  by  the  fact  that  a 
short  part  of  the  transit  is  by  land. 

Henderson  v.  Underwriting  and  Agency 
Association  ([1891]  1  Q.  B.  557;  60  L.  J.  Q.  B. 
406;  39  W.  E.  528;  64  L.  T.  774-Div.  Ct.) 
doubted. 

Harding  v.  Bussell,  [1905]  2  K.  B.  83;  74 
[L.  J.  K.  B.  500;  92  L.  T.  531;  21  T.  L.  E. 
401;  10  Com.  Cas.  184;  10  Asp.  M.   C.  50- 

C.  A.  I 
I 

26.  Marine   Insurance— Affidavit   of   Ship's  j 
Papers— Inland    Transit— Partly    on    Inland 
Waters.']— In  an  action  upon  a  policy  cover- 
ing goods  during  an  inland  transit,  although 
part  of  such  transit  is  by  inland  waters,         j 

Held— that  the  defendant  is  not  entitled 
to  an  affidavit  of  ship's  papers.  ! 

ScHLOss  Ems.  v.  Stevens,  (1905)  10  Com.  Cas. 
[224-C.  A. 


27.  Marine  Insurance — Claiiti  by  Under- 
ivriters  for  Money  Overpaid— Duty  of  full 
Disclosure  in  Contracts  of  Insurance— Docu- 
7ncnts  not  in  Defendant's  Custody.}— Under - 
writers  brought  an  action  against  a  firm  of 
shipowners  and  ship-managers  alleging  that 
for  a  series  of  years  manipulated  accounts 
had  been  made  up  and  laid  before  average 
adjusters,  in  consequence  of  which  the 
underwriters  had  paid  sums  largely  in  ex- 
cess of  the  amounts  actually  expended  in 
repairing  the  vessels  insured.  Upon  the 
plaintiff's  application  for  discovery. 

Held— that  the  nature  of  the  contract 
imposed  upon  the  assured  the  duty  of  full 
disclosure,  and  that  they  must  produce  or 
give  full  reasons  for  not  producing  all  the 
policies  in  question  even  though  not  in  their 
custody,  or  only  in  their  custody  as  mana- 
gers and  agents  for  the  shipowners. 
BouLroN  AND  Others  v.  Houlder  Brothers  & 

[Co.,  [1904]  1  K.  B.  784;  73  L.  J.  K.  B.  493; 

52  W.  E.  388 ;  90  L.  T.  621 ;  20  T.  L.  E.  328  • 
9  Com.  Cas.  182;  9  Asp.  M.  C.  592-C.  A. 

II.  INSPECTION. 

28.  Bankets'  Books— Inspection  of — .4c- 
coiint  of  Person  not  a  Party  to  the  Actio7i— 
Bankers'  Books  Evidence  Act,  1879  (42  &  43 
Vict.  c.  11).  s.  7.]— The  Court  will  not,  as  a 
rule,  make  an  order  under  sect.  7  of  the 
Bankers'  Books  Evidence  Act,  1879,  for  the 
inspection  of  the  banking  account  of  a  per- 
son who  is  not  a  party  to  the  action,  and 
has  no  interest  in  the  litigation. 

I'OLLOCK  V.  Garle,  [1898]  1  Ch.  1 ;  66  L.  J.  Ch. 

[788;  77  L.  T.  415;  14  T.  L.  E.  16;  46  W.  R. 

66-C.  A. 

29.  Bankers'  Books  —  Inspection  of  Bank 
Account  of  Person  not  Party  to  Action.'] 
—An  application  for  inspection  of  the  bank 
account  of  a  person  not  a  party  to  the  action 
ought  not,  as  a  general  rule,  to  be  granted 
without  notice  to  such  person  and  to  his 
bankers,  and  then  only  upon  an  affidavit 
showing,  to  the  full  satisfaction  of  the 
Court  or  Judge,  that  there  are  good  grounds 
for  believing  that  there  are  entries  in  the 
account  which  are  material  to  some  issue  in 
the  action,  and  which  will  be  evidence  at 
the  trial  for  the  party  applying  for  such 
inspection. 

L'Amie  v.  Wilson,  [1907]  2  Ir.  E.  130— K.  B.  D. 

30.  Inspection  of  Property— Experiments 
—Excavations— Flow  of  Underground  Water 
in  Known  and  Defined  Channei.}— The  plain- 
tiffs moved  for  an  order  that  they  might 
enter  upon  certain  lands  of  the  defen- 
dants, and  that  they  might  be  authorised 
to  make  the  necessary  experiments  and 
observations  upon  the  said  land  for  the 
purpose  of  ascertaining  whether  or  not 
the  waters  which  previously  issued  at  a 
certain  spring,  before  so  issuing,  flowed  in 
a  definite  underground  channel  to  enable 
the    plaintiffs    to    obtain    the    necessary    evi- 
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(lence  in  support  of  certain  allegations  in 
tlie  statement  of  claim  lo  the  effect  that  the 
said  water  flowed  in  a  defined  channel,  and 
that  the  defendants  had  -wrongfully  diverted 
the   plaintiffs'   water  supply.  | 

Held— that  the  Court  would  not  be  right 
in  making  an  order  to  enable  the  plaintiffs, 
who  did  not  know  that  the  water  ran  down  in 
any  known  channel,  to  go  and  search  for  a 
defined  channel,  as  the  crux  of  the  case  was 
to  ascertain  whether  there  was  or  not  such 
a  channel,  and  the  plaintiffs  had  not  even 
given  prima  facie  evidence  that  there  was. 
Bradford  Corporation  v.  Ferrand,  (1902)  86 
[L.  T.  497;  67  J.  P.  21-Farwell,  J. 

31.  Written  Secret  Bemedy  Lost— Right  of  ; 
a  Joint-Owner  to  a  Copy  or  Inspection.']— 
Where  A.  and  E.  each  claiming  under  as-  ; 
signraents  from  C,  had  been  held  at  the 
trial  of  an  action  between  A.  and  B.  to  be 
joint-owners  of  a  secret  remedy,  and  each 
entitled  to  make  and  sell  the  remedy,  but 
the  paper  tipon  which  the  secret  recipe  was 
written  had  been  destroyed. 

Held — that  A.  (to  whom  the  recipe  had 
never  been  communicated)  was  not  entitled, 
upon  an  application  made  under  the  liberty 
to  apply  given  at  the  trial,  to  demand  from 
B.  either  a  copy  or  an  inspection  of  the 
secret   recipe. 

Decision  of  Joyce,  J.  ((1901)  50  W.  E,  1S6; 
86  L.  T.  302)  affirmed. 

PoissoN  AND  Woods  i\  Eobertson  and  Turvey, 
[(1902)  50  W.  E.  260;  86  L.  T.  302— C.  A 

III.  INTERROGATORIES. 

32.  Affidavit  in  Answer— Office  Copy— Who 
]\Iust  Produce.']  —  Where  interrogatories 
have  been  administered  and  answered,  and 
the  affidavit  in  answer  has  been  filed,  it 
is  the  duty  of  the  party  on  whose  behalf  the 
affidavit  is  filed  to  produce  an  office  copy  of 
such  affidavit  (following  Marshall  v. 
National  Provincial  Bank  of  England,  (1892) 
61  L.  J.  Ch.  465). 

Levi      v.      Taylor,      [1903]      W.      N.      183- 
[Kekewich,  J. 

33.  Company— Member  or  Officer— Know- 
ledge, Information,  and  Belief —Inquiries  as 
to  Knowledge  Acquired  Accidentally  andnot 
in  the  Ordinary  Course  of  Business— Rules 
of  Supreme  Court,  Ord.  31,  rr.  1,  5,  24.]— 
The  meaning  of  Ord.  31,  r.  5,  is  that,  if  the 
Judge  thinks  that  a  member  of  a  company 
is  in  such  a  position  with  regard  to  the 
company  that  he  is  a  proper  person  to 
answer  the  interrogatories  on  their  behalf, 
he  may  order  him  to  do  so,  and  that  his 
answers  will,  in  that  case,  bind  the  com- 
pany. 

A  patent  had  previously  belonged  to  a 
company,  the  vendors  to  the  plaintiffs,  and 
among  the  officers  of  the  plaintiff  company 
were  some  who  had  previously  been  in  the 


employment  of  the  vendors,  and  it  was  sug- 
gested by  the  particulars  of  objections 
which  the  defendants  delivered  in  the  action 
for  the  infringement  of  the  patent  that, 
prior  to  the  date  of  the  patent,  the  patented 
invention  had  been  worked  by  the  plaintiffs' 
predecessors,  the  vendors. 

Held— that  the  secretary  of  the  plaintiff 
company,  who  had  been  ordered  to  answer 
interrogatories,  assuming  him  to  have 
honestly  made  investigation  as  to  the  affairs 
of  the  company,  was  not  bound  to  inquire 
as  to  things  which  happened  before  the 
company  was  constituted,  or  as  to  matters 
which  came  to  the  knowledge  of  the  com- 
pany's servants  otherwise  than  in  the 
capacity  of  servants  of  the  plaintiff  com- 
pany—c.ff.,  accidentally,  and  not  in  the  ordi- 
nary course  of  business.  His  answer  is  the 
answer  of  the  company  and  not  of  the  indi- 
vidual, and  can  be  read  as  an  admission 
against  the  company,  and  such  answer 
should  be  to  the  best  of  his  knowledge,  in- 
formation, and  belief  as  to  the  affairs  of  the 
company,  and  not  as  to  any  other  affairs. 
Welsbach  Incandescent  Gas  Lighting  Co.  v. 
[New  Sdnlight  Incandescent  Co.,  [1900]  2 
Ch.  1;  69  L.  J.  Ch.  546;  48  W.  E.  595;  83 
L.  T.  58;  17  E.  P.  C.  401-C.  A. 

34.  Ejectment— Plea  of  Possession— What 
Interrogatories  Admissihlc.^-ln  an  action 
to  recover  possession  of  land  on  the  title 
where  the  defence  of  possession  is  pleaded, 
the  plaintiff  is  entitled  to  interrogate  the 
defendant  upon  matters  tending  to  support 
his  own  case,  and  is  not  deprived  of  that 
right  merely  because  the  discovery  has  the 
tendency  or  effect  of  disclosing  the  defen- 
dant's case. 

Miller    v.    Kirwan,    [1903]    2    Ir.    E.    118— 
[K.  B.  D. 

35.  "Fishing"  Interrogatories— Action  for 
Seduction.] — In  an  action  for  seduction  the 
defendant,  whilst  admitting  intercourse, 
denied  paternity  of  the  woman's  child. 

Held— that  ho  could  not  be  compelled  to 
answer  interrogatories  asking  whether  he 
alleged  intercourse  between  the  woman  and 
some  other  man,  and,  if  so,  who  such  per- 
son was.  Such  interrogatories  were  inad- 
missible as  being  intended  to  ascertain  the 
names  of  his  witnesses. 

IIooTON    V.    Daley,    [1907]    2    K.    B.    18;   76 
[L.  J.  K.  B.  652;  96  L.  T.  537-C.  A. 

36.  Libel  —  Fair  Comment  —  Malice  — 
Ord.  31,  rr.  1,  2.]— To  a  claim  for  libel  in 
respect  of  a  criticism  on  an  opera  the  de- 
fendants pleaded  fair  comment. 

Held— that  the  plaintiff  could  not,  with 
a  view  to  proving  malice,  interrogate  them 
as  to 

(a)  whether  they  had  previously  pub- 
lished a  statement  as  to  his  business  engage 
ments; 

(b)  AV'hat  information  induced  them  Ir 
believo  such  statciiicuts; 
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(c)  Whether  such  statement  and  the 
article  now  complained  of  emanated  from 
the  same  source . 

(d)  whether  they  had  taken  any  steps  to 
verify  the  statement. 

Caryll  v.  Daily  Mail  ruBLisHixa  Co.,  (1904) 
[90  L.  T.  307— C.  A. 

37.  Libel  — Fair  Comment  —  Information 
upon  which  Comment  Made — Name  of  Person 
from  whom  Information  Obtained.']— In  an 
action  for  libel  against  the  publishers  of  a 
newspaper,  the  defendants  pleaded  that  the 
words  complained  of  were  fair  comment 
made  in  good  faith  and  without  malice  on  a 
matter  of  public  interest.  The  plaintiff 
administered  two  interrogatories  to  the 
defendants,  the  first  asking  them  what  in- 
formation they  had  when  they  first  published 
the  words  complained  of  which  induced  them 
to  believe  that  the  expressions  of  opinion 
therein  which  they  allege  were  fair  com- 
ment made  in  good  faith  and  without  malice 
were  true,  and  whether  they  believed  the 
opinions  were  true.  The  second  inter- 
rogatory asked  from  whom  the  defendants 
obtained  the  information  upon  which  they 
relied  in  publishing  the  above-mentioned 
expressions   of   opinion. 

Held — that  the  first  interrogatory  was 
relevant  upon  the  issue  of  fair  comment,  and 
should  therefore  be  allowed ;  but  that  the 
second  interrogatory  should  not  be  allowed, 
as  there  were  no  special  circumstances  to 
take  the  case  out  of  the  general  rule  that  a 
newspaper,  which  sets  up  a  defence  of  fair 
comment,  should  not  be  called  upon  to  dis- 
close the  name  of  its  informant. 
The  Plymouth  Mutual  Co-operative  and  Indus- 

[trial     Society,      Ld.      v.      The      Traders' 

Publishing  Association,  Ld.,  [1906]  1  K.  B. 

403;  75  L.  J.  K.  B.  259;  54  W.  E.  319;  94 
L.  T.   258;  22  T.   L.  E.  266-C.  A. 

38.  Libel— Fair  Comment— Malice.']— In  an 
action  for  an  alleged  libel  in  a  newspaper  the 
defendants  pleaded  (inter  alia)  fair  comment. 
The  defendants  administered  the  following 
interrogatory  to  the  plaintiffs :—"  Do  you 
intend  to  set  up  that  the  defendants,  in 
publishing  the  words  complained  of,  were 
actuated  by  express  malice  towards  the 
plaintiffs?  If  yea,  state  generally  the  facts 
and  circumstances  on  which  the  plaintiffs 
rely  as  showing  actual  malice." 

Held— that  the  interrogatory  ought  not  to 

be  allowed. 

Cooper  V.    Blaclcmore    ((1886)    2   T.    L.    E. 

746)  not  followed. 

Lever  Brothers,  Ld.  v.  The  Associated  News- 
[pAPERS,  Ld.;  Sajie  v.  The  Pictorial  News- 
paper   Co.,    Ld.,    [1907]    2    K.    B.    626;    76 
L.  J.  K.  B.  1141;  97  L.  T.  530;  23  T.  L.  E. 
652— C.   A. 


in  a  cablegram  the  defendants  pleaded  privi- 
lege. The  plaintiff  applied  for  leave  to  ad- 
minister the  following  interrogatory  to  the 
defendants  :  —  "  What  information,  if  any, 
had  the  defendants  received,  detrimental  or 
otherwise,  to  the  character  of  the  plaintiff, 
prior  to  the  despatch  of  the  said  cablegram, 
that  induced  them  to  send  the  same?  From 
whom  was  such  information  derived?  Did 
the  defendants  take  any  and  what  steps  to 
verify  it?"  The  defendants  objected  to  the 
interrogatory  upon  the  ground  that  it  was 
put,  not  to  rebut  the  plea  of  privilege,  but 
to  ascertain  the  names  of  the  informants 
so  as  to  bring  actions  against  them. 

Held— that,  as  correspondence  between  the 
parties  showed  that  the  question  as  to  the 
persons  from  whom  the  information  was  ob- 
tained was  not  asked  bond  fide  for  the  pur- 
pose of  the  action,  but  with  a  view  to  bring- 
ing other  actions,  the  interrogatory,  so  far 
as  it  asked  from  whom  the  information  was 
derived,  and  whether  the  defendants  took  any 
steps  to  verify  it,  must  be  disallowed. 
Edmondson  v.  Birch  &  Co.,  Ld.,  [1905]  2  K.  B. 

[523;  74  L.  J.   K.   B.   777;  54  W.  E.  52;  93 
L.  T.  462;  21  T.  L.  E.  657-C.  A. 

40.  Libel-Plea  of  Privilege— Inquiry  as  to 
Name  of  Person'  giving  Information  on 
which  Defendants  Relied.]  —  In  an  action 
against  a  trade  protection  society  for  libel 
in  making  certain  statements  in  their  "credit 
index "  as  to  the  credit  and  pecuniary 
strength  of  the  plaintiffs,  the  defendants 
pleaded  that  they  published  the  words  com- 
plained of  in  good  faith  and  without  malice, 
and  under  such  circumstances  as  rendered 
the  occasion  of  such  publication  privileged, 
the  publication  being  to  subscribers  who  were 
traders  and  interested  in  the  matter. 

The  plaintiffs  applied  for  leave  to  admini- 
ster to  the  defendants  two  interrogatories, 
the  first  asking  Avhether  they  took  any  and 
what  precautions,  or  made  any  or  what  in- 
ijuiry  before  publishing  the  statement  com- 
plained of,  and  from  whom  they  obtained  the 
information  on  which  they  relied  in  making 
the  statement;  and  the  second  asking  for  the 
name  of  the  companies,  firms  and  persons  to 
whom  the  credit  index  had  been  supplied  or 
shown. 

Held— (1)  that  the  defendants  must  answer 
the  first  interrogatory  as  being  relevant  to 
the  issue  of  malice  raised  by  the  pleadings, 
the  question  being  put  bond  fide  and  not  for 
any  ulterior  object,  Elliott  v.  Garrett  ([1902] 
1  K.  B.  870;  71  L.  J.  K.  B.  415;  50  W.  E. 
504 ;  86  L.  T.  441 ;  18  T.  L.  E.  498-C.  A.,  No.  43, 
infra)  followed;  but  (2)  that  the  second 
interrogatory  was  oppressive  and  ought  not 
to  be  allowed. 
White  &  Co.  v.   Credit  Eeform  Association 

[and  Credit  Index,  Ld.,  [1905]  1  K.  B.  653; 

74  L.  J.  K.  B.  419;  53  W.  E.  369;  92  L.  T. 
817;  21  T.  L.  E.  337-C.  A. 


39.  Libel— Privileged  Occasion  —  Persons  41.  Slander.]— In  an  action  for  slander  the 
from  whom  Information  Obtained—Improper  defendant  pleaded  alternatively  that  he  did 
Motive.]— To   an   action   for   libel   contained    not  speak  the  words  attributed  to  him,  and 
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iliat,  if  he  did  speak  them,  he  spoke  them 
on  the  phiintiff's  iuvitation  and  on  a  privi- 
leged occasion. 

Held— that  although  in  one  paragraph  of 
his  defence  he  denied  speaking  the  words, 
yet,  as  he  had  pleaded  the  alternative  de- 
fence, the  plaintiff  was  entitled  to  interro- 
gate him  as  to  how  and  when  he  was  invited 
to  titter  the  words.  ] 

Baeratt  v.  Kearns,  (1905)  53  W.  R.  356-C.A.  } 

42.  Slander  —  Interrogatories  as  to  Speak- \ 
ing  Words  Complained  of,"  or  Words  to  that 
Effect"— As  to  whom  spoken— R.  S.  C,  Ord. 
31,  rr.  1,  6.]— The  plaintiff,  in  an  action  for 
slander,  administered  the  following  inter- 
rogatories,   amongst    others     (1)    "Did   you 

.  .  .  speak  the  following  words  ...  or 
words  to  that  effect .?"  (2)  "Were  the  said 
words  spoken  in  the  presence  of  ...  or 
other  persons,  or  any  and  which  of  them?" 

Held— that  the  defendant  was  bound  to  | 
answer  the  interrogatories ;  he  must  take 
each  question  by  itself,  and  if  he  objects  to 
answer  he  must  say  why,  e.g.,  that  he  would 
incriminate  himself  by  his  answer. 

Decision  of  Lawrance,  J.,  reversed. 
Dalgleish  v.  Lowther,  [1899]  2  Q.  B.  590;  G8 

[L.  J.  Q.  B.  956;  48  W.  E.  37;  81  L.  T.  161  1 

-C.  A. 

43.  Slander  —  Privilege  —  Information  in- 
ducing Defendant  to  Believe  that  the  Words  ] 
were    True—Steps    taken    by    Defendant    to  \ 
Ascertain   that   the   Words   were   Trwe.]— In 
an  action  of  slander  by  one  borough  coun- 
cillor   against    another    in    connection    with  ; 
the  election  of  mayor,  for  which  office  the 
plaintiff     was    a     candidate,    the    defendant 
pleaded  that  the  words  were  spoken  to  other 
councillors  in  answer  to  inquiries  made  by 
them  in  a  matter  in  which  they  had  a  com- 
mon interest,   that  the   words   were   spoken  j 
in   good   faith   and   without   malice,   and   in 
the  honest  discharge  of  his  duty  as  a  coun-  j 
cillor,  and  that  the  occasion  was  privileged. 
The   plaintiff   applied   for   leave   to   inter ro-  j 
gate  the  defendant   as  follows:    "What  in- 1 
formation,  if  any,  had  you  that  induced  you 
to  believe  that  the  words  were  true,  or  what  | 
steps,  if  any,  had  you  taken  before  speaking 
the   said   words   to   ascertain   whether   they 
were  true  or  not?  " 

Held— that    the    interrogatory    should    be 
allowed,  as  it  was  directed  to  the  plaintiff's 
case,  and  the  evidence  sought  lay  only  with- 
in the  knowledge  of  the  defendant. 
Elliott  v.   Garrett,   [1902]   1   K.   B.   870;   71 

[L.  J.   K.  B.  415;  50  W.  R.  504;  86  L.  T.  ! 
441;  18  T.  L.  R.  498— C.  A. 

44.  Two  Defendants— Admission  of  Facts 
by  one  Defendant— Application  to  Interro- 
gate him—R.  S.  C.  Ord.  31,  rr.  1,  12.]— In 
an  action  for  a  declaration  that  the  plaintiff 
was  entitled  to  certain  shares,  it  was 
alleged  in  the  statement  of  claim   tliat  the 


shares  were  registered  in  the  name  of  the 
defendant  S.  as  mortgagee,  and  that  the  de- 
fendant D.  claimed  to  be  beneficially  en- 
titled to  them  as  against  the  plaintiff.  S., 
by  his  defence,  admitted  the  allegations  as 
to  the  shares,  and  disclaimed  all  interest  in 
them.  The  plaintiff  sought  (under  Ord.  31, 
rr.  1,  12)  to  interrogate  S.  with  respect  to 
the  shares  and  other  matters. 

Held— without  expressing  an  opinion  on 
the  rules,  that  there  being  no  issue  between 
the  plaintiff  and  S.,  the  interrogatories 
could  not  be  allowed,  and  that,  even  if 
allowed,  the  answers  could  not  be  read 
against  the  other  defendant. 

CoDD  V.  Delap,  [1906]  W.  N.  57,  58-Farwell,  J. 
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See  AUCTIONS,  9  ;  CRIMINAL  Law  and 
Procedure  (Miscellaneous  Offences); 
Landlori*  and  Tknant,  55  ;  Hates 


I.  IN  GENERAL. 

1.  Agreement  to  Grant  Revcrsionanj 
Lease  to  Lcssec—Sub-lcase  by  Lessee  for  Re- 
mainder of  Original  Term—liight  of  Lessee 
to  ])istrain— Landlord  and  Tenant  Act,  1730 
(4  (Jeo.  2,  c.  28),  s.  b—ConvrijonciHg  and  Law 
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I  3.  Covenant  by  Tenant  to  pay  Bates  and 
of  Property  Act,  1881  (44  &  45  Vict.  c.  41),  s.  i  '^assessments  —  Paving  Expenses-Notice  to 
44.]— The  defendant  was  the  lessee  of  certain  Tenant  to  pay-Payment  by  Tenant— Deduc- 
premises  for  a  term.  During  the  term  the  !  **<"^  ^/  amount  paid  from  Rent— Landlord's 
lessor  agreed  to  grant  to  him  a  reversionary  ^^9ht  to  Distrain— Metropolis  Management 
lease  of  the  premises  for  a  term  to  commeace  Amendment  Act,  1862  (25  &  26  Vict.  c.  102),  s. 
at  the  expiration  of  the  original  term.  96.]— The  lease  of  a  house  contained  a 
After  this  agreement,  but  before  the  expira-  covenant  by  the  tenant  to  pay  the  rent  clear 
tion  of  the  original  term,  the  defendant  sub-  °^  ^^^  deductions,  except  the  landlord's  pro- 
let  the  premises  for  a  term  which  would  P^^'ty  tax,  and  to  pay  all  tithe  or  rent-charge 
expire  after  the  termination  of  the  original  ^n Jieu  oi  tithe,  all  sewers  and  main  drainage 
term  but  before  the  expiration  of  the  rever-     ""  ""     "  ^" 


sionary  term.  During  the  currency  of  the 
original  term  the  rent  due  to  defendant 
under  the  sublease  became  in  arrear,  and 
he  distrained  for  it. 

Held— that  as  the  defendant  had,  at  the 
time  of  distress,  no  estate  under  the  rever- 
sionary lease,  but  a  mere  interesse  termini, 
and  as  he  had  parted  with  the  whole 
of  his  estate  under  the  original  lease, 
there  Avas  no  reversion  m  him,  and  he  had 
no  right  to  distrain  at  common  law,  or  under 
the  Landlord  and  Tenant  Act,  1730,  or  the 
Conveyancing  Act,  1881. 

Parmenter  v.  Webber  ((1818)  8  Taunt.  593) 
and  Preece  v.  Corrie  ((1828)  5  Bing.  24)  fol- 
lowed and  applied. 


rates,  education  rates,  and  all  taxes,  rates 
and  assessments,  charged  upon  the  premises 
or  upon  the  landlord  or  tenant  in  respect 
thereof,  and  all  charges  imposed  by  any  local 
authority  upon  the  frontagers  in  respect  of 
the  taking  over  and  the  making  and  repair 
of  the  roads  abutting  on  the  premises.  The 
local  authority  paved  the  road,  and,  having 
apportioned  the  expenses  among  the  front- 
agers, gave  notice  to  the  tenant  under  sect. 
96  of  the  Metropolis  Management  Amend- 
ment Act,  1862,  not  to  pay  his  rent  without 
first  deducting  the  apportioned  amount  of 
the  paving  expenses  due  from  the  lessor  as 
owner  of  the  house.  The  amount  of  the 
expenses  so  claimed  from  the  tenant  exceeded 
the  whole  sum  which  he  owed  to  his  landlord 


as   rent,    and   the   tenant   paid   to   the   local 
Lewis  v.  Baker  and  Others,  [1905]  1  Ch.  46 ;  i  authority  the  Avhole  rent  then  due  in  accord- 


[74  L.  J.  Ch. 


91  L.  T.  744;  21  T.  L.  R. 
17;  54  W.  E.  146— Eady,  J. 


2.  Bankruptcy  of  Tenant— Execution—Sale 
by  Sheriff— Proceeds  of  Sale— Notice  of 
Bankruptcy— Notice  of  Rent  in  Arrear— 
Priority— "  Goods  of  a  Debtor"— The  Land- 
lord and  Tenant  Act,  1709  (8  Anne,  c.  18),  s. 
1— Bankruptcy  Act,  1890  (53  &  54  Vict.  c.  71), 
s.  11,  sub-s.  2.]— The  bankruptcy  of  a  tenant 
does  not  prevent  a  distress  by  a  landlord. 

Bankruptcy  does  not  place  the  tenant's  di'TtresrWnTTawfnf 
goods  in  custcdid  legis  so  as  to  protect  them  '  ^''*^^'^  '^^^  '^^^*"1 
from  distress.  A  tenant's  goods  seized  by  a 
sheriff  under  a  writ  of  execution  cannot  be 
distrained  for  rent.  They  are  said  to  be  in 
custodid  legis  and  protected  from  seizure  by 
the  landlord.  8  Anne,  c.  18,  prohibits  the 
removal  of  the  goods  seized  by  the  sheriff 
until  the  landlord's  lent  in  arrear  (not  ex- 
ceeding one  year's  rent)  has  been  paid  by  j  '^«"/p 
the  execution  creditor,  provided  the  sheriff 
has  notice  that  rent  is  due  to  the  landlord. 
Goods  Avhich  belong  to  a  judgment  debtor 
and  are  seized  by  the  sheriff,  but  which  are 
impo.unded  by  the  statute  of  Anne  until  the 
landlord  is  paid,  are  not  "  goods  of  a  debtor  " 
which  have  to  be  handed  over  by  the  sher 


ance  with  the  notice.  The  landlord  then 
demanded  the  rent  from  the  tenant  which  the 
tenant  refused  to  pay,  and  thereupon  the 
landlord  distrained. 


Held— that  under  sect.  96  of  the  Metropolis 
Management  Amendment  Act,  1862,  the  pay- 
ment to  the  local  authority  was  to  be  taken 
not  as  a  payment  of  the  rent,  but  as  a  pay- 
ment of  the  apportioned  expenses,  and  that, 
as  the  tenant  had  agreed  to  pay  those 
expenses,  the  rent  remained  due  and  the 
is  lawful. 

Decision  of  Eidley,  J.  (68  J.  P.  173;  90  L.  T. 
430;  20  T.  L.  E.  176),  reversed. 
Skinner  v.  Hdnt,  [1904]  2  K.  B.  452;  73  L    J. 

[K.  B.  680;  68  J.  P.  402;  91  L.  T.  270;  20 
T.  L.  E.  556;  2  L.  G.  E.  769-C.  A. 

4.  Excessive  Charges— Appeal— "  Criminal 
Matter  "—Proceeding  before 
Justices  to  Recover  Treble  the  Excess— 
Penalty— Distress  (Costs)  Act,  1817  (57  Geo.  3, 
c.  93),  ss.  1,  2— Judicature  Act,  1873  (36  &  37 
Vict.  c.  66),  s.  47.]— An  appeal  will  not  lie 
from  the  judgment  of  the  King's  Bench 
Division  upon  a  case  stated  by  justices  on  a 

_    summons  to  recover  treble  the  amount  of  the 

to  the  trustee  in  bankruptcy  under  sect".  11  ®^cess  alleged  to  have  been  illegally  charged 
of  the  Bankruptcy  Act,  1890.  Nor  are  the  '  ^^  ^  bailiff  in  respect  of  the  costs  of  a  distress 
proceeds  of  sale  of  such  goods  to  be  handed  i  ^°^  ^■®"*'  "i^der  sect.  2  of  the  Distress  (Costs) 
over  free  from  the  rights  of  the  landlord  ^^^'  ^^^^'  *^®  matter  being  a  "  criminal  cause 
or  of  the  sheriff  for  his  own  indemnity  °^  matter,"  within  sect.  47  of  the  Judicature 

In  re  M'Carthy,   ((1881)  7  L.  E    (Ir.)'473) 
followed. 


Decision  of  Divisional  Court  reversed. 

In  re  Mackenzie,  Ex  parte  Sheriff  of  Hert- 

[fordshire,  [1899]  2  Q.  B.  566;  68  L.  J.  Q.  B 

1003;    81    L.    T.    214;    15    T.    L.    E.    526;    6 

Manson,  413— C.  A. 


Act,  1873. 

Eobson  v.  Biggab,  (1907)  24  T.  L.  E.  125— C.  A. 

And  see  No.  18,  infra. 

5.  First  Distress  Illegal— Second  Distress.] 
—The  bailiff,  who  was  carrying  out  a  distress 
for  rent  in  arrear,  illegally  broke  into  the 
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In  Geneia.l  —  Co)itinucd.  \  no  valid  distress  could 

house  and  seized  certain  goods.     He  went  out    *^'^®   receiver   or   by 


levied,  except  by 

^^^  „^^^ person,   including 

without  having" soTd  The" goods  and  "was  "rl-    ^^^'^  mortgagor,  authorised  by  " 


iused  re-admission.  Subsecxuently  the  land 
lord  put  in  a  fresh  distress  for  the  same  rent 
upon  the  same  goods. 

Held— that  the  first  alleged  distress  was 
illegal  and  void  ab  initio,  and  was  a  trespass 
and  not  a  distress,  and  that,  therefore,  the 
hiudlord  was  not  thereby  prevented  from 
putting  in  the  subsequent  distress  to  recover 
the  rent  due. 

Attack  V.  Bramwcll,  ((1863)  3  B.  &  S.  520; 
7  L.  T.  740)  followed. 

Decision  of  Div.  Ct.  ([1905]  2  K.  B.  650;  74 


WooLSTON    V.    Koss,    [1900]    1    Ch.    788;    69 

[L.  J.  Ch.  363;  64  J.  P.  264;  48  W.  E.  556; 

82  L.  T.  21-Cozens-Hardy,  J. 

II.  EXEMPTIONS. 

(a)  Generally. 

8.  "  Bedding"— Bedstead— County  Courts 
Act.  1888  (51  &  52  Vict.  c.  43),  s.  147— Law  of 
Distress  Amendment  Act,  1888  (51  &  52  Vict, 
c.    21),    s.    4.]— A    bedstead,    as    well   as   the 

L.  J.  K.  B.  925;  93  L.  T.  269;  21  T.  L.  E.  554)    articles   of    bedding   on   it,    is   exempt   from 

affirmed.  i  distress    under    sect.     147    of    the    County 

Grunnell  v.  Welch,  [1906]  2  K.  B.  555;  75  L.  J.  |  Courts  Act,  1888,  which  is  incorporated  in 

[K.  B.  657;  54  W.  E.  581;  95  L.  T.  238;  22    ^^^^-  ^  o^  ^^^  Law  of  Distress  Amendment 

T.  L.  E.  688— C.  A.  I  ^'^^'   ^^^^'   as    it    is    included    in    the    term 

"  bedding  "  mentioned  in  sect.  147. 

e.  Improper    Seizure    hij    Bailiff~Ratifica-\  ^^"^^^    «•    Harris,     [1900]    1    Q.    B.   729;   69 

-      -     ~ [L.  J.  Q.  B.  232;  64  J.  P.  136;  81  L.  T.  780; 

16  T.  L.  E.  140-Div.  Ct. 

9.  Goods  of  Crown— Liability  to  Distress.} 
—Goods  belonging  to  the  Crown,  which  are 
upon  the  land  of  another  person,  are  not 
liable   to  be   distrained   for   rent   due   from 


tion.}— The  plaintiff's  goods  were  illegally 
seized  under  a  warrant  of  distress  handed  in 
by  the  vestry  to  a  bailiff.  The  plaintiff  wrote 
to  the  vestry  seeking  reparation.  The  vestry 
replied  stating  that  their  solicitors  would 
accept  service  of  process. 

Held— that  the   reply   of  the   vestry  indi-    .i,    -  j     -,  ■■,      ,,      , 

cated  that  they  stood  by  the  act  of  the  bailiff,  ^^^^  P"''°^  ^'^  ^"^  landlord, 
and  that,  therefore,  there  was  evidence  of  I  Secretary  of  State  for  War  v.  Wynne,  [1905] 
ratification  by  the  defendants  of  the  illegal  [2  K.  B.  845;  22  T.  L.  E.  8;  75  L.  J.  K.  B. 
distress     which     entitled     the     plaintiff     to  25;  50  W.  E.  235;  93  L.  T.  797— Div.  Ct. 

damages. 

(63    J.    P.    487), 


Decision    of    Eidley,    J, 
reversed. 

Carter  v.  St.  Mary  Abbott's  Vestry,  (1900)  64 
[J.   P.   548  C.   A. 


10.  Fixtures— Gas-Engine  Affixed  to  Land.] 
—A  gas-engine  was  let  by  a  hire-purchase 
agreement  to  the  tenant  of  certain  pre- 
mises, the  engine  being  attached  to  the  pre- 
mises in  the  following  way  :— A  rectangular 
7.  Illegal  Distress— Receiver  Appointedhy]  hole  was  excavated  iu  the  floor,  and  at  each 
Mortgagee— Distress  by  Mortgagor  without  corner  of  the  hole  a  spindle  was  set  up, 
lieceiver's  Authority  —  Illegality  —  Convey-  j  being  made  fast  to  the  ground  and  project- 
ancing  and  Law  of  Property  Act,  1881  (44  &  ing  18  inches,  and  the  hole  was  then  filled 
45  Vict.  c.  41),  ss.  19  (iii.),  24,  sub-ss.  1,  2,  3.]  with  concrete.  The  gas-engine,  which  had 
—In  1894  the  defendant  mortgaged  certain  four  holes  in  its  base,  was  laid  upon  the 
leasehold  houses  to  A.  B.  S.  In  1896  the  spindles,  and  nuts  were  placed  on  the 
defendant,  as  mortgagor  in  possession,  de-  spindles  and  screwed  down.  The  landlord 
raised  one  of  the  houses  to  the  plaintiff,  of  the  premises  distrained  upon  the  gas 
T.  Y.  K.,  who  regularly  paid  his  rent  to  engine  for  rent  due  from  the  tenant, 
the  defendant.  On  July  12th,  1898,  A.  B.  S.,  HELo-that  the  engine  was  a  fixture  and 
the  mortgagee,  under  sect.  19  (in.)  of  the  had  become  part  of  the  freehold,  and  was 
Conveyancing  Act,  1881,  appointed  a  re-  therefore  not  distrainable. 
ceiver  of  the  rents  and  income  of  the  lease-,  Hobson  v.  Gorringe  ([1897]  1  Ch  182-  6G 
hold  property  comprised  in  the  mortgage.  L.  j.  Ch.  114;  75  L.  T.  610;  45  W.  E.  356— 
Notice   of   this   appointment   was   served    on    C    A  )  followed 

T.Y.K  and  all  rent  subsequently  accruing  Crossley  Brothers,  Ld.,  v.  Lee,  (1907)  24 
was  paid   to  the  receiver.     On  October  7th,  '      prp    4     tT  qV     t^-      n^ 

1899,  T.  Y.  K.,  with  the  licence  of  the  de-  '-i-  i--  K.  So-Uiv.  Ct. 

fendant,  assigned  the  lease  to  the  plaintiff,       n     7.,,„t„„, *     t  m     j      c      ■       nr     i  • 

W.  G.  W.  On  November  11th,  1899,  the  de^  r^^^jTl''"?  ,f(, J''^-'"p'"'';'-''  ^^"/'"'"^ 
fendant  distrained  in  respect  of  unpaid  rent  ^'L!"  r  '"  "/n-  ,  Hire-Purchase  Agree. 
without  the  authority  of  the  receiver,  who  '^i^'T.fvk^^  o  '"'/';'''"'''r''A'  '^'/'  f^ 
declined       to       distraia        The       plaintiffs,    SJ/.^^:  V',^  ^.;  )'/•  fr^,^""'!'-,^^"'''*  ^.^*' 

AV.G.W.  and  T.  Y.  K.,  claimed  an  injunc-  ,^ZhiL     :^Zl    \  J  t^'/'  }      IT      T''""^ 

,•  ji  J,  ii^ii-i  maciiine     which     belonered     to     the     Sincer 

tion  and  damages  for  unlawful  distress.  Manufacturing    Co.    was    let    by    that    com- 

Held- that  the  distress  was  illegal,  for  so  pany  to  the  respondent's  husband,  an  iron 

long  as  the  receivership   was   in  force  and  foundry    moulder,     under    a    hire-purchase 

the  notice  to  the  tenant  was  not  withdrawn,  agreement.     The  machine  was  used  by  the 
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wife  in  sewing  for  neighbours  from  whom 
she  obtained  employment,  and  in  making 
clothing  for  herself  and  her  family.  The 
bailiff  levied  a  distress  at  the  house  for 
arrears  of  rent,  and  seized  for  arrears  of 
rent,  among  other  things,  the  sewing 
machine. 

Held— that  dealing  with  the  case  on  the 
footing  that  the  machine  had  been  hired 
by  the  husband,  the  case  came  within  the 
words  in  sect.  147  of  the  County  Courts  Act, 
1888,  the  "tools  and  implements  of  his 
trade,"  and  was  privileged  from  distress, 
those  words  meaning  tools  and  implements 
the  debtor  was  entitled  to  the  possession  of 
for  the  purposes  of  his  trade. 

Held  also — that  the  wife  was  not  using 
the  sewing  machine  independently  of  her 
husband  within  the  Married  Women's  Pro- 
perty Act. 

Churchward  v.  Johnson  ((1890)  54  J.  P. 
32G-Div.  Ct.)  followed- 

Masters  v.  Fraser,    (1902)  G6  J.  P.  100;  85 
[L.  T.  611;  18  T.  L.  R.  31-Div.  Ct. 

12.  " Implement  of  Trade,"  —  "To  the 
Value  of  £5"—Cah  Valued  at  £35— Law  of 
Distress  Amendment  Act,  1888  (51  &  52  Vict. 
c.  21),  s.  4— County  Courts  Act,  1888  (51  &  52 
Vict.  c.  43),  s.  147.]— A  cab  of  the  value  of 
<£35  was  hired  by  a  cab-driver  and  used  by 
him  in  his  calling.  The  cab  was  seized 
under  a  distress  for  rent  due  from  the  cab- 
driver,  it  being  the  only  chattel  upon  the 
premises  which  could  be  seized. 

Held— that  the  cab  was  an  "  implement  of 
his  trade  "  within  the  meaning  of  sect.  147  of 
the  County  Courts  Act,  1888;  and  that,  as 
the  landlord  was  bound  to  leave  tools  or 
implements  of  trade  to  the  value  of  at  least 
Jj5,  the  exemption  from  distress  contained 
in  that  section,  taken  in  conjunction  with 
sect.  4  of  the  Law  of  Distress  Amendment 
Act,  1888,  applied. 
Lavell  v.  Eitchtngs,   [1906]  1   K.   B.  480;  75 

[L.  J.  K.  B.  287;  54  W.  R.  394;  94  L.  T.  515; 
22  T.  L.  R.  316— Div.  Ct. 

13.  Person  Exercising  Public  Trade^ 
Things  Delivered  to  be  Managed  in  the  Way 
of  his  Trade— Pictures  in  an  Artists'  Club.']— 
The  plaintiff  was  the  sub-lessee  of  certain 
premises  upon  which  he  carried  on  a  club 
to  which  artists,  who  were  members,  sent 
pictures  for  exhibition.  Members  and  friends 
introduced  by  them  alone  could  use  the  club, 
and  the  plaintiff  received  a  commission  upon 
all  pictures  sold.  By  the  rules  of  the  club 
the  entire  management  of  the  pictures  and 
their  exhibition  was  vested  in  the  picture 
committee.  Certain  pictures  which  were 
being  exhibited  were  distrained  upon  by  the 
superior  landlord  for  rent  due  from  the 
head  lessee.  The  plaintiff  and  the  artists 
who  owned  the  pictures  brought  an  action 
claiming  an  injunction  to  restrain  the  lessor 
from  proceeding  with  the  distress. 


Held— that  the  pictures  were  not  delivered 
to  the  plaintiff  to  be  managed  in  the  way  of 
his  trade,  so  as  to  be  privileged  from  dis- 
tress, his  trade  being  that  of  a  club  pro- 
prietor, and  the  committee  having  the  man- 
agement of  the  pictures. 
Challoner  v.  Robinson,  (1907)  71  J.  P.  553;  24 
[T.  L.  R.  38-C.  A. 

(b)  Lodgers'  Goods'. 

14.  Declaration—"  Subscription  "  of  Inven- 
tory—Lodgers' Goods  Protection  Act,  1871  (34 
&  35  Vict.  c.  79),  s.  1.]— A  declaration,  under 
the  Lodgers'  Goods  Protection  Act,  1871,  by 
a  lodger,  whose  goods  were  seized  by  the 
superior  landlord  under  a  distress  for  rent 
due  from  his  immediate  tenant,  referred  to 
the  inventory  "  hereto  annexed,"  and  was 
signed  by  the  lodger.  Below  the  signature 
was  the  inventory  of  the  goods,  the  inventory 
beginning  on  the  same  side  of  the  sheet  of 
paper  as  the  declaration,  and  being  con- 
tinued on  the  back. 

Held— that  the  inventory  was  "subscribed" 
within  the  meaning  of  sect.   1  of  the  Act, 
although  there  was  not  a  second  signature 
at  the  end  of  it. 
Godlonton  v.  Fdlham  and  Hampstead  Property 

[Co.,  Ld.,  [1905]  1KB.  431;  74  L.  J.  K.  B. 

242;  92  L.  T.  362;  21  T.  L.  R.  223-Div.  Ct. 

15.  Notice  given  by  Lodgei — Goods  Sold  in 
face  of  Notice— Action  for  Illegal  Distress- 
Lodgers'  Goods  Protection  Act,  1871  (34  &  35 
Vict.  c.  79),  s.  1. — Where  a  lodger's  goods  are 
seized  under  a  distress  for  rent  due  to  a 
superior  landlord  from  his  immediate  tenant, 
and  the  superior  landlord,  after  having  been 
served  by  the  lodger  with  the  declaration 
and  inventory  required  by  sect.  1  of  the 
Lodger's  Goods  Protection  Act,  1871,  and 
having  been  paid  the  rent  due  from  the 
lodger,  proceeds  with  the  distress,  an  action 
for  an  illegal  distress  at  the  suit  of  the 
lodger  will  not  lie  against  the  bailiff  or  other 
person  levying  the  distress,  but  only  against 
the  superior  landlord  under  sect.  2  of  the 
Act. 

Page  v.  Vallis  and  Others,  (1903)  19  T.  L.  R. 
[393— Darling,  J. 
■Overruled    in    Loice    v.    Dorling,    No.    16, 
infra. 

16.  Service  of  Declaration  on  Bailiff- 
Bailiff  Proceeding  with  Distress— Action  by 
Lodger  against  Bailiff  —  Illegal  Distress- 
Lodgers'  Goods  Protection  Act,  1871  (34  &  35 
Vict.  c.  79),  s.  2.],— Where  a  lodger's  goods  are 
seized  under  a  distress  for  rent  due  to  the 
superior  landlord  from  his  immediate  ten- 
ant, and  the  bailiff  levying  the  distress,  after 
being  served  by  the  lodger  with  a  declaration 
and  inventory  as  required  by  sect.  1  of  the 
Lodgers'  Goods  Protection  Act,  1871,  and 
being  paid  the  rent,  if  any,  due  from  the 
lodger  to  his  immediate  landlord,  proceeds 
with  the  distress  on  the  lodger's  goods,  an 
action  to  recover  damages  for  illegal  distress 
will  lie  against  the  bailiff  under  sect.  2  of  the 
Act. 
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So  held  by  C.  A.,  Collins,  M.R.,  dissenting. 

Page  v.  Vallis  ([1903]  19  T.  L.  R.  393— 
Darling,  J.,  supra)  overruled. 

Decision  of  Div.  Ct.  ([1905]  2  K.  B.  501;  74 
L.  J.  K.  B.  794;  54  W.  R.  28;  93  L.  T.  398;  21 
T.  L.  R.  616)  affirmed. 

Lowe  v.  Doeling,  [1906]  2  K.  B.  772;  75  L.  J. 
[K.  B.  1019;  95  L.  T.  243;  22  T.  L.  R.  779— 

C.A. 


17.  Tenant  on  Sufferance  or  at  Will— Power 
of  such  Tenant  to  Create  Relation  of  Lodger 
—Lodgers'  Goods  Protection  Act,  1871  (34  & 
35  Viet.  e.  79),  ss.  1,  2.]— A  tenant  at  will  or 
on  sufferance  can  create  between  himself  and 
a  third  party  the  relationship  of  landlord 
and  lodger  by  letting  part  of  the  premises  to 
such  third  party  on  a  weekly  tenancy  so  as 
to  entitle  his  lodger  to  the  benefit  of  the 
Lodgers'  Goods  Protection  Act,  1871. 

Bensinq   v.   Ramsay,    (1898)   62  J.   P.   613;  14 
[T.  L.  R.  344-Div.  Ct. 


III.  PROCEDURE. 

(a)  Bailiif. 

18.  Bailiff's  Charges— Distress  {Costs)  Act, 
1817  (57  Geo.  3,  c.  93),  ss.  1,  2— Law  of  Distress 
Amendment  Act,  1888  (51  &  52  Vict.  c.  21)— 
Distress  for  Rent  Rules,  1888,  r.  15.]  —  A 
special  agreement  between  a  landlord  and  a 
certificated  bailiff  for  extra  remuneration  to 
the  latter,  over  and  above  the  statutory 
charges,  for  making  a  distress  for  rent  under 
.£20,  is  not  prohibited  by  the  Distress  (Costs) 
Act,  1817,  the  Law  of  Distress  Amendment 
Act,  1888,  or  the  rules  made  thereunder. 

So  held  by  Lord  Alverstone,  C.J.,  and  Rid- 
ley, J.,  Darling,  J.,  dissenting. 

RoBSON   V.   BiGGAR,    [1907]   1   K.   B.   690;     76 

[L.  J.  K.  B.  248;  71  J.  P.  164;  96  L.  T.  271; 

23  T.  L.  R.  276— Div.  Ct. 

Affirmed  on  the  ground  that,   the  matter 

being  a  "  criminal "  one,  no  appeal  lay   (24 

T.  L.  R.  125-C.  A.,  see  No.  4,  supra). 


20.  Uncertificated  Bailiff  —  Seizure  of 
Strangers'  Goods — Liability  of  Landlord — 
Law  of  Distress  Amendment  Act,  1888  (51  & 
52  Vict.  c.  21),  s.  7.]— Sect.  7  of  the  Law  of 
Distress  Amendment  Act,  1888,  which  pro- 
vides that  no  distress  for  rent  shall  be  levied 
by  any  one  except  a  certificated  bailiff,  ap- 
plies not  only  as  between  landlords  and 
tenants,  but  also  as  between  landlords  and 
third  persons  whose  goods  may  be  on 
the  demised   premises. 

A  third  person,  whoso  goods  are  seized  by 
an  uncertificated  bailiff,  may  therefore  re- 
cover damages  against  the  landlord  who 
authorised  the  distress. 

Peering  &  Co.  v.  Emerson,  [1906]  1  K.  B.  1 ; 
[75  L.  J.  K.  B.  12;  54  W.  R.  47;  93  L.  T. 
748;  22  T.  L.  R.  14— Div.  Ct.  ! 


(b)  Possession. 

21.  Goods  Impounded  on  Premises— Posses- 
sion—Pound  Breach  —  A  bandonment  —  Dis- 
tress for  Rent  Act.  1737  (11  Geo.  2,  c.  19),  s. 
10— Practice— Leave  to  Appeal  on  One  Point 
—Other  Points  not  to  be  Argued.]- Where 
a  landlord,  in  distraining  for  rent,  has, 
under  sect.  10  of  the  Distress  for  Rent  Act, 
1737,  impounded  goods  on  the  premises,  it 
is  not  necessary  that  anyone  on  his  behalf 
should  remain  in  possession  of  the  goods. 

Where  leave  to  appeal  on  one  point  has 
been  given  by  the  Divisional  Court,  the 
Court  of  Appeal  will  not  allow  the  appellant 
to  argue  other  points  which  have  been 
raised  in  the  County  Court  and  in  the  Divi- 
sional Court. 

Decision  of  the  Divisional  Court  ([1899]   1 
Q.  B.  470;  68  L.  J.  Q.  B.  267;  47  W.  R.  239; 
80  L.  T.  157;  15  T.  L.  R.  164)  affirmed. 
Jones  v.  Biernstein,   [1900]   1   Q.   B.   100;   69 

[L.  J.  Q.  B.  1;  48  W.  R.  232;  81  L.  T.  553; 
16  T.  L.  R.  30— C.  A. 


22.  "  Man  in  Possession  "— Constructive 
Possession — Abandonment  of  Possession — 
Costs  and  Charges  of  Distress— The  Distress 
(Costs)  Act,  1817  (57  Geo.  3,  c.  93),  s.  1—The 
Distress  {Costs)  Act,  1827  (7  &  8  Geo.  4,  c.  17) 
—Taxes  Management  Act,  1880  (43  &  44  Vict, 
c.  19),  s.  81.]-The  Distress  (Costs)  Act.  1817. 
by  sect.  1,  provides  that  any  person  making 
a  distress  for  rent  where  the  sum  demanded 
and  due  does  not  exceed  ,£20  shall  not  take 
any  other  costs  and  charges  than  those  fixed 
in  the  schedule,  and  shall  not  "  make  any 
charge  whatsoever  for  any  act,  matter,  or 
thing  mentioned  in  the  said  schedule  unless 
such  act  shall  have  been  really  done."  The 
schedule  specifies  2s.  6d.  per  day  for  "man 
in  possession."  These  provisions  are  by  the 
Distress  (Costs)  Act,  1827.  extended  to  dis- 
tresses for  taxes  where  the  sum  demanded 
and  due  does  not  exceed  ^620. 

A  collector  of  taxes  distrained  for  taxes 
amounting  to  less  than  0620,  and  for  a  period 
of  five  days  kept  constructive  possession  of 
the  goods  by  a  man  who  occasionally  went 
to  see  that  the  goods  were  not  removed.  The 
collector,  upon  first  making  the  distress,  had 
obtained  an  agreement  that  he  should  be 
entitled  to  charge  for  a  man  in  possession, 
although  the  man  was  not  left  in  actual 
possession,  but  this  agreement  was  made  by 
a  person  who  was  not  authorised  to  make  it 
by  the  person  whose  goods  were  distrained. 

Held— that  the  collector  was  not  entitled 
to  make  a  charge  for  "man  in  possession," 
althougli  he  would  have  been  entitled  to 
make  this  charge  if  the  agreement  had  been 
made  by  the  person  whose  goods  were  dis- 
trained on,  or  by  his  agent. 

It  is  a  question  of  fact  in  each  case 
whether  possession  of  a  distress  has  been 
abandoned. 

LuMSDEN  r.   Burnett,   [1898]  2  Q.   B.  177;  67 

[L.  J.  Q.  B.  601;  78  L.  T.  778:  14  T.  L.  R. 

403;  46  W.  R.  664- C.  A. 
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(c)  Rescue, 


DIVORCE. 


'  See  Husband  akd  Wife. 

23.  Pound    Breach  —  Treble    Damages  — 

Proof  of  Damage— 2  Will.  &  M.  c.  5,  s.  4.]—  

An  action  for  treble  damages  for  "pound 

breach"  or  rescous  of  goods  distrained  for,  DOCKS* 

rent,  under  sect.  4  of  2  Will.  &  M.,  c.  5,  is  \ 


maintainable  by  the  landlord  without  proof 
of  any  special  damage  suffered  by  him. 
Kemp   v.   Christmas,    (1898)   79  L.   T.   233;   14 
[T.  L.  R.  572-C.  A. 

(d)  Sale. 


See  Railways  and  Canals  ;  Shipping 
AND  Navigation  ;  Waters  and 
Watercourses. 


See 


24.  Sale  of  Goods  by  Auction— Purchase 
bii  Distraining  Landlord  — Invalidity —  2 
Wm.  &  Mary  (Sess.  1,  c.  5),  s.  1.]— A  dis- 
training landlord  may  sell  after  appraise- 
ment, but  there  must  be  a  sale  to  a  third  r\£>f^^ 
person.  If  the  landlord  purports  to  buy  DOGS 
the  goods  distrained  himself,  or  by  an 
agent,  he  acquires  no  title  to  them. 

Reg.  V.  Enqland  ((18G4)  33  L.  J.  Q.  B.  145; 
4  B.  &  S.  782;  12  W.  E.  ZOS)-dictum  of 
Blackburn,  J.,  followed. 

Decision  of  Div.  Ct.    ([1903]  2  K.   B.  168; 
62  L.  J.  K.  B.  577;  51  W.  R.  698;  88  L,  T. 
739;  19  T.  L.  R.  489)  affirmed. 
Moore,   Nettlefold   &   Co.   v.   Singer  Manu- 

[factdring    Co.,    [1904]    1    K.    B.    820;    73 

L.   J.   K.   B.  457;   C8  J.   P.   369;   52  W.   R. 
385;  90  L.  T.  469;  20  T.  L.  R.  366— C.  A. 


DOCTORS. 

edicine  and  Pharmacy. 


See  Animals. 


DOMESTIC    ANIMALS. 

See  ANlMALh'. 


DOMICIL. 


DISTRIBUTION. 

See  Descent  and  Distribution. 

DISTRICT    COUNCILS. 

See  Local  Government. 

DISUSED  BURIAL  GROUND. 

See  Burial  and  Cremation. 

DITCHES. 

See  Highways. 


See   Bankruptcy,   3,  4  ;   Conflict  o- 
Laws. 


DONATIO    MORTIS    CAUSA. 

See  GiFTe. 


DRAINAGE. 

See    Metropolis  ;     Public     Health 
Sewers  and  Drains. 


DRAMATIC     COPYRIGHT. 

See  Copyright  and  Literary 
Property. 


DIVIDEND    WARRANT. 

See  Companies. 


DIVIDENDS. 

See  Bankruptcy,  93— 9l 


Companies, 


DRUGGISTS. 

See  Medicine  and  Pharmacy. 
DRUNKENNESS, 

See  Intoxicating  Liquors. 
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DURESS. 

See  Contracts  ;  Criminal  Law  ;  Wills. 


DYING     DECLARATIONS. 

Sec  Criminal  Law  and  Procedure. 


EASEMENTS  AND  PROFITS 
A  PRENDRE. 


L  In  Genkral  . 
IL  Particular  Easements. 
(a)  Rights  of  Way . 


(i)       Ahandonment 

1060 

(ii)       Conveyance  . 

1062 

(iii)     E.rcetssire  User 

1063 

(iv)     Gra7it  of  Bight    . 

1064 

(v)      Prescrij)fiuu 

lOlif) 

(vi)    Pri m te  Elf] ht  of  Way . 

1066 

(vii)    Way  of  Xece-sxity  . 

1067 

(i)  Rights  of    Water  and   Water- 

courses  

1068 

(r)  Right  to  Light .... 

1072 

(d)  Right  to  Support 

1083 

And  see  Executors,  207;  Fisheries,  2—7; 
Game  ;  Landlord  and  Tenant, 
18— 21, 130  ;  Limitation  of  Action, 

I.  IN  GENERAL. 

1.  Creation  of  Easeynent— Construction  of 
Instrument— Personal  or  Beal  Right- 
Agreement— Trainwaij.']— The  terms  of  an 
agreement  made  between  the  proprietors  of 
the  estate  of  W.,  the  feuars  of  a  portion  of 
that  estate,  and  the  pursuers,  provided  for 
the  construction  of  a  tramway  by  the  pur- 
suers through  the  lands  of  W.,  including 
those  of  the  feuars. 

Held  (Lord  Morris  dissenting)— that  the 
privilege  of  Avorking  the  tramway  was  in- 
tended to,  and  did  in  fact,  bind  all  singular 
successors  of  the  feuars  in  their  lands  so 
long  as  the  tramway  continued. 

The  fact  that  the  contract  or  writing  to 
which  the  origin  of  a  servitude  is  ascribed 
is  conceived  in  terms  which  might  appro- 
priately be  employed  in  the  constitution  of 
a  personal  obligation,  is  not  conclusive 
against  the  constitution  of  a  proper  burden 
upon  the  land,  if  it  be  matter  of  reasonable 
inference  from  the  terms  of  the  document, 
taken  as  a  whole,  or  from  the  circumstances 
of  the  case,  that  the  constitution  of  a  real 
servitude  was  what  the  parties  contemplated 
(per  Lord  Watson). 

North  British  Railway  Co.  i'.  Park  Yard  Co. 
[1898]  A.  C.  643;  H.  L.  (Sc.) 

2.  Disturbance  of  Easemetit— Nuisance- 
Exercising  Power  conferred  by  Statute— Gas 

B.D.— VOL.   I. 


Company— Gasworks  Clauses  Act,  1871  (31 
&  35  Vict.  c.  41),  s.  9.]-The  fact  that  a  gas 
company  has  conferred  iipon  it  by  statute  the 
right  to  purchase  certain  land  and  to  erect 
thereon  gasworks  does  not  justify  it  iu 
inflicting  injury  upon  neighbouring  property. 

London,  Brighton  and  South  Coast  Rail- 
way Co.  V.  Trueman  ((1885)  11  App.  Cas.  45) 
distinguished. 

The  disturbance  of  an  easement  amounts  to 
a  nuisance  under  the  Gasworks  Clauses  Acts, 
1845  and  1871. 
JORDESON  V.  The  Sutton,  Southcoates  and  Dry 

[PooL  Gas  Co.,  [1898]  2  Ch.  614;  67  L.  J.  Ch. 
666;  14  T.  L.  E.  567;  North,  J. 

3.  Easement  in  Gross— Custom— Right  to 
place  and  let  Chairs  on  the  Sands  for  Profit 
—Prescription  Act,  1832  (2  &  3  Will.  4,  c.  71.] 
—A  prescriptive  right  to  go  upon  the  fore- 
shore and  to  place  and  let  on  hire  chairs  and 
seats  on  the  sands  for  profit  cannot  be 
claimed  under  the  Prescription  Act,  1832, 
which  does  not  apply  to  easements  or  profits 
a  prendre  in  gross. 

Shuttleworth  v.  Le  Fleming  ((1865)  19  C.  B. 
(n.s.)  687)  followed. 
;      Held  also,  upon  the  facts— that  no  custom 
had  been  proved. 

I  Ramsgate  Corporation  v.  Debling  and  Others 

[(1906),   70  J.    P.   132;   22  T.    L.    R.   369;   4 

L.  G.  R.  495— Buckley,  J. 

4.  Easement  of  Necessity— Light  to  a 
Pantry  Window— Grant  of  One  of  Two  Ad- 
joining Tenements— Implied  Reservation.']  — 
An  easement  of  necessity  means  an  easement 
without  which  the  property  cannot  be  used 
at  all,  and  not  merely  one  necessary  to  the 

!  reasonable  enjoyment  of  that  property. 

A.  the  owner  of  two  adjoining  tenements 
granted  one  to  B.  without  reserving  expressly 
any  rights  over  the  tenement  granted.  B. 
built  a  wall  which  blocked  out  all  light  from 
A.'s  pantry  window,  rendering  the  room 
useless  as  a  pantry,  but  not  for  all  purposes. 
Held— that  there  was  no  implied  reserva- 
tion of  the  right  of  light  to  the  pantry 
window. 

Union  Liqhterage  Co.  v.  London  Graving 
Dock  Co.  ([1902]  2  Ch.  557;  71  L.  J.  Ch.  791; 
i  87  L.  T.  381;  18  T.  L.  E.  754-C.  A.,  No.  52, 
infra)  applied. 

Ray  v.  Hazeldine.   ri904]  2  Ch.  17;  73  L.  J. 
[Ch.  537;  90  L.  T.  703— Kekewich.  J. 

5.  Profit  h  Prendre— l77habitants  of  Parish 
—Taking  Gravel  from  Bed  of  River  — In- 
closurc  Act— Waste  of  Manor— River— Several 
Fishery  in  River.]— An  alleged  right  in  the 
inhabitants  of  a  parish  to  take  gravel  with- 
out stint  from  the  bed  of  a  river,  the  pro- 
perty in  which  was  in  the  plaintiff,  held  bad 
in   law. 

Constable  V.  Nichohon  ((1863)  14  C.  B.  (n.s.) 

230)   followed. 

I      In  an  action  to  restrain  interference  with 

a  several  fishery  in  a  river,  formerly  flowing 

through  the  waste  of  a  manor,  by  dredging 

34 
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In  Geiiera.1—  Continued. 

gravel  from  the  bed  of  the  river,  the  defen- 
dants set  up  a  right  to  the  bed  of  the  river 
by  reason  of  an  inclosure  award  by  which 
eight  yards  on  each  bank  of  the  river  were 
allotted  to  the  inhabitants  for  the  purpose 
of  throwing  mud  and  weeds  thereon  and  for 
other  purposes. 

Held— that  the  defendants  had  no  such 
right  as  that  claimed. 

Hough  v.  Clark  and  Hall,  (1907)  23  T.  L.  E. 
[682;  5  L.  G.  R.  1195— Eady,  J. 

6.  Profit  a  Prendrc—Turhary— Enjoyment 
as  of  Right— Lost  Grant— Mistake.']  —  Sub- 
tenants of  lands,  held  under  a  lease  for  lives 
renewable  for  ever,  cut  turf,  during  a  period 
exceeding  sixty  years,  for  their  omu  use,  on 
lands  of  the  lessor  not  included  in  the  de- 
mised premises.  They  believed  that  the 
lease  contained  words  giving  them  leave  to 
thus  cut  turf  on  other  lands  of  the  lessor. 
The  lease,  in  fact,  contained  no  such  words, 
but  a  lease  of  adjoining  londs,  made  be- 
tween the  same  parties,  did  contain  such 
words.  The  cutting  was  permitted  by  the 
lessor,  whose  agent  believed  that  the  right 
existed  under  the  lease.  An  injunction  was 
sought  to  restrain  the  tenants  from  cutting 
turf. 

Hkld— that  a  lost  grant  should  be  pre- 
sumed. 

De  la  Warr  v.  Miles  (17  Ch.  D.  535)  applied. 
Dawson  v.  M'Groggan,  [1903]  1  Ir.  E.  92— 

[C.  A. 

7.  Becrea lion— Immemorial  user  of  Land 
by  Inhabitants  for  Recreation  —  Proof  of 
Dedication— Eiicroachment.]— The  appellants 
had,  with  the  approval  of  the  magistrates 
of  a  burgh,  made  use  of  a  strip  of  land 
which  the  respondent  alleged  to  have  been 
dedicated  by  the  magistrates  to  the  use  of 
the  inhabitants  for  purposes  of  recreation, 
and  for  drying  of  clothes,  &c. 

Held— that  there  had  in  fact  been  no  such 
dedication. 

To  establish  such  a  right  of  recreation  by 
immemorial  user,  user  for  at  least  forty 
years  must  be  proved,  and  it  must  be  user 
nee  vi,  nee  clam,  nee  precario,  just  as  in  a 
claim  to  a  prescriptive  right. 

Decisions  of  the  Court  of  Session  ([1899]  2 
F.  107;  [1902]  4  F.  771)  reversed. 

MONTGOMERIE     &     Cc,     Ld.     V.     WaLLACE-JaMES, 

[1904]  A.  C.  73;  73  L.  J.  P.  C.  25- 

H.  L.   (Sc). 

8.  Severance  of  Tenements  —  Easement 
passing  by  Implication  of  Law — Agreement — 
Interpretation— "  House  let  to  A."—"  Forth- 
with conveyed "  —  Formed  Road  over  a 
Tenement  for  Apparent  Use  of  the  Adjoining 
Tencment—Ord.  54a.]— Bedeburn  and  Stan- 
ley Villas  were  two  adjoining  houses  front- 
ing Park  Eoad,  each  having  a  front  entrance 
from  that  road.    Along  one  side  of  Stanley 


Villa,  and  commencing  from  Park  Eoad,  ran 
a  private  side  road,  which  met  another  road 
i  at  right  angles,  which  ran  at  the  back  of 
j  the  two  houses. 

Under  an  agreement  for  the  distribution 
'  of  an  estate  devised  by  will,  it  was  agreed 
I  that  the  plaintiff  should  have  "  forthwith " 
I  conveyed  to  him  "  Bedeburn  let  to  A.  F.," 
and  the  defendant  should  have  "  forthwith  " 
conveyed  to  him  "  Stanley  Villa  let  to  J.  H." 
I  A  dispute  arose  as  to  whether  the  plaintiff 
was  entitled  to  use  the  side  or  back  road. 
On  a  summons  imder  Ord.  54a, 
Held— that  the  agreement  was  executory, 
and  in  coiisequence  a  conveyance  was  to  be 
executed  "  forthwith,"  and  such  conveyances 
ought    to    be    executed    simultaneously,    but 
ought  to  be  treated  as  if  they  were  contem- 
poraneous, that  the  formed  road  over  Stanley 
Villa  to  and  for  the  apparent  use  of  Bede- 
burn Villa   fell   within   the   rule  that  upon 
a  severance  of  tenements  easements  used  as 
of  necessity,  or  in  their  nature  continuous, 
passed  by  implication  of  law  without  words 
of  grant. 

Polden  V.  Bastard  ((1865)  L.  E.  1  Q.  B.  156; 
35  L.  J.  Q.  B.  92;  13  L.  T.  (n.s.)  164)  applied. 

I  Nicholls  v.   Nicholls,    (1900)  81   L.  T.  811— 
[Stirling,  J. 

j      II.  PARTICULAR  EASEMENTS, 

(a)  Rights  ofWay. 

I  (i)  Ahaiidonmenf. 

9.  Evidence— Excessive    Vsei — User  in  re- 
spect of  Additional  Premises.']— In  consider- 
I  ing  whether  the  grantee  of  a  right  of  way 
has   abandoned    it   by    non-user,    the   actual 
!  duration  of  the  non-user  is  not  so  important 
'  as  the  nature  of  the  grantee's  acts  indicative 
of  his  intention   (Reg.  v.   Chorley,    (1849)  12 
Q.  B.  515-Q.  B.). 
'      Where  there  is  an  express  grant  of  a  right 
of  way  to  a   particular  place,  the  grant  is 
not  to  be  impliedly  restricted  to  access  to  the 
laud   for  purposes  for  which  access  was  re- 
quired at  the  date  of  the  grant    {Finch  v. 
1  G.  W.  Ry.  Co.,  (1880)  5  Ex.  Div.  254;  28  W.E. 
;  229 ;  41  L.  T.  731 ;  44  J.  P.  8) ;  but  a  right  of 
'  way  appurtenant  to  one  close  cannot  be  used 
j  for    access   to    another   close   not   part   and 
i  parcel  of  it. 

j  In  1891  M.  boxight  certain  premises  "X.," 
!  together  with  a  right  of  way  thereto  over 
land  "  K."  M.  owned  adjoining  land  "Y.," 
and  erected  assembly  rooms  partly  on  "Y.," 
but  mainly  on  "  X."  He  built  a  wall  fencing 
I  his  land  from  "A."  with  an  opening  in  it 
for  a  gateway,  but  this  was  never  used  as 
the  licensing  justices  required  it  to  be  fenced 
up. 

In  1894  M.  sold  to  F.;  in  1896  the  justices 
insisted  on  the  opening  being  walled  up;  in 
1903  the  then  owner  restricted  the  licensed 
premises  to  the  front  part  of  his  land,  and 
opened  the  gateway  as  a  means  of  access  to 
the  building  at  the  back,  standing  partly  on 
"  X."  and  partly  on  "  Y."  In  an  action  by 
the  owners  of  "  A.," 
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Particular  Easementa— Continued.  ;  2   feet  4   inches.    In   October,   1900,   the   de- 

Held— (1)  that  M.  and  his  successors  had  Pendants  built  a  stable  across  the  path.  No 
never  abandoned  their  right  of  way  over  evidence  of  damage  was  given  except  "  that 
"A.";  but  (2)— that  he  and  they  were  not  *^^  preservation  of  this  right  is  important 
entitled  to  use  the  right  of  way  for  obtaining  t°  t^®  trustees."  The  plaintiffs  brought  an 
access  to  the  premises  "  Y.,"  to  which  such  action  for  a  declaration  and  injunction, 
right  of  way  was  not  appurtenant. 

Skull  V.  Glenister  (USGi)  16  C.  B.  (n.s.)  81) 
and  Williams  v.  James  ((1867)  L.  K.  2  C.  P. 
577;  36  L.  J.  C.  P.  256;  16  L.  T.  664;  15  W.  E. 
928)  approved. 


Decision   of   Eady,    J.    (90   L.    T. 


T.  L.  R.  501),  reversed  on  the  second  point 
Harris  v.  Flower  &  Son,  (1904)  21  T.  L.  E.  13; 
[74  L.  J.  Ch.  127;  91  L.  T.  816-C.  A. 

10.  Non-user— Lease— Uncertainty.^— By  a 
lease  of  the  1st  of  August,  1878,  the  Corpor- 
ation of  London,  with  the  privity  of  the 
Great  \Yesteru  Eaihvay  Company,  granted 
the  north  part  of  Smithfield  station  to  the 
plaintiffs,  together  with  a  right  of  way  or 
passage  for  their  workmen,  &c.,  with  or  with- 
out horses  and  waggons,  at  all  times  over 
the  land  demised  to  the  Great  Western  Bail- 
way  Company,  and  through  a  circular  road 
leading  to  the  south  of  the  station,  for  a 
term  of  one  hundred  years.  By  a  lease  of 
even  date  the  Corporation  demised  the  south 
part  of  the  station  to  the  Great  Western  Rail- 
way Company.  The  whole  station  was  com- 
pleted in  1869,  and  at  the  date  of  the  leases 


Held— that  there  had  been  only  a  partial 
abandonment  of  the  right  of  way  by  the 
plaintiffs,  and  this  constituted  no  defence  to 
the  action;  that  as  the  stable  had  been 
erected  and  the  right  of  way  had  been 
20    thereby    interfered    with    for    eight   months 


before  the  writ  was  issued  and  no  sufficient 
reasons  given  for  the  delay  in  seeking  a 
remedy  the  plaintiffs  were  awarded  40s. 
damages  and  costs,  and  an  injunction  to 
restrain  further  interference  with  the  right 
of  way,  but  the  Court  could  not  order  the 
stable  to  be  pulled  down. 
Young  and  Others  v.  Star  Omnibds  Co.,  Ld., 
[(1902)  86  L.  T.  41-Farwell,  J. 

(ii)   Conveyance. 
And  .ue  COMPULSORY  Purchase,  No.  1. 

12.  General  Words— Way  over  Vendor's 
Adjoining  Property— Enjoyed  only  by  Leave 
—Bight  Passed  by  the  General  Words— Con- 
vcyancing  and  Law  of  Property  Aet,  1881 
(44  &  45  Vict.  c.  41),  s.  6  (2).]— The  "general 
words "  in  sect.  6  (2)  of  the  Conveyancing 
Act,    1881,    will    (if   their   operation   be   not 


a    platform    and    sidings    belonging    to    the    expressly  excluded)   pass   to   a   purchaser   a 
Great    Western    Railway    Company    divided  "  '      ' 

the  south  from  the  north  part  of  the  station. 
In  1897  the  plaintiffs  wished  to  use  the  right 
of  way  from  the  circular  road  over  the  south 
part  of  the  station  to  the  part  belonging  to 
them,  and  brought  this  action  to  enforce 
their  right  of  way.  The  station  was  substan- 
tially in  the  same  state  as  it  Avas  in  1878, 
and  had  never  been  used  as  a  station. 

Held— that  the  action  failed,  and  the  plain- 
tiffs were  not  entitled  to  any  declaration 
whatever,  as  during  upwards  of  twenty  years 
from  the  time  the  arrangements  were  first 
considered,  and  from  the  date  of  the  lease, 
the  land  of  the  pL^intiffs  had  not  been  and 
was  not  being  used  as  a  station,  and  until 
and  so  far  as  it  might  be  used  as  a  station 
the  right  of  way  did  not  arise,  and  that  they 
had  not  shown  any  right  of  way. 

Decision  of  Kekewich,  J.    ((1900)  64  J.   P. 
472;  82  L.  T.  541)  reversed. 
Metropolitan  Railway  Co.  v.  Great  Western 

[Railway  Co.  and  Corporation  oi-'   London, 
(1901)  84  L.  T.  333-C.  A. 


11.  Partial  Aba)iiIo)nnent  —  Obstruction — 
Mandatory  Injunction  —  Damage.]  —  Tlip 
plaintiffs  were  entitled  to  a  right  of  way 
over  certain  lands  in  the  occupation  of  the 
defendant  company  adjoining  the  land  of 
the  plaintiffs.  The  defendants'  predecessors 
in  title  purchased  the  land  in  (jupstion  in 
1879  subject  to  that  right.  Some  years  l)oforp 
action  brought  a  summer-house  had  been 
erected  on  the  plaintifis'  lands  which  pro- 
jected   over    the    path    to    a    distance    of    offered  farm  A.  for  sale. 


way  over  other  property  of  the  vendor 
actually  enjoyed  in  respect  of  the  conveyed 
premises,  though  only  so  enjoyed  by  his 
leave  and  licence. 

The  owner  of  adjoining  premises,  A.  and 
B.,  let  A.  in  1891  on  a  long  lease,  continuing 
to  occupy  B.  himself;  in  1895  the  lease  of 
A.  was  assigned  to  the  plaintiffs,  Avho  sub- 
sequently bought  the  freehold.  By  leave  of 
the  owner,  the  managers  of  the  original 
lessees  and  the  manager  of  the  plaintiffs 
were,  for  the  purposes  of  business  and 
during  business  hours  on  week-days,  in  the 
habit  of  using  a  road  dividing  A.  from  B., 
and  forming  part  of  the  yard  of  B.  The 
lease  of  1891  gave  them  no  right  to  use  this 
way  at  all. 

Held— that  it  made  no  difference  that  this 
way  was  only  enjoyed  precariously;  that,  as 
it  was  in  fact  enjoyed,  the  right  passed  to 
the  plaintiffs  under  the  general  words  im- 
ported into  their  conveyance  by  the  Con- 
veyancing .-Vet,  1881;  and  they  were  entitled 
to  use  it  for  the  same  purposes  and  during 
the  same  hours  as  they   had   hitherto  done. 

Kay  V.  Oxley  ((1875)  L.  E.  10  Q.  B.  360;  44 
L.  J.  Q.  B.  210;  33  L.  T.  16)  followed. 
International  Tea  Stores  Co.  i'.  Hobbs,  [1903] 

[2  Ch.  165;  72  L.  J.  Ch.  543;  51  W.  R.  615; 
88  L.   T.   72r)-Farwell.  J. 

13.  Conveyance  of  Land  subject  to  Reser- 
vation of  Bight  of  Way— Purchaser  Bound 
in  Equity  —  Specific  Performance.]  —  The 
owner    of    adjacent    farms,    A.    B.    and    C, 


In  the  contract  of 
34—2 
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the  sale,  wliich  was  signed  by  the  duly 
authorised  agent  of  the  purchaser,  there 
was  a  clause  reserving  to  the  vendor,  his 
heirs  and  assigns,  the  owners  and  occupiers 
of  farms  B.  and  C.  all  rights  of  way  hitherto 
exercised  by  them  in  respect  of  farms  B. 
and  C.  over  farm  A. 

The  subsequent  conveyance  excepted  and 
reserved  "  all  rights  of  way,"  etc.,  and  was 
executed  by  the  vendor  alone.  The  pur- 
chaser entered  into  possession  of  farm  A., 
and  the  defendant,  who  claimed  as  trans- 
feree of  a  mortgage  executed  by  the  pur- 
chaser, blocked  the  ways,  which  had  in  fact 
been  occupied  for  many  years  by  the  occu-  j 
piers  of  farms  B.  and  C.  [ 

In  an  action  for  an  inj  unction  to  restrain 
the  defendant  from  hindering  the  plaintiffs, 
the  owner  and  occupiers  of  farms  B.  and  C, 
in  the  free  exercise  of  these  rights  of  way. 

Held— that  the  purchaser,  and  those  de- 
riving title  from  him,  were  bound  in  equity 
to  give  effect  to  the  excepting  clause, 
although  at  the  time  of  the  contract  of  sale 
there  were  no  legal  rights  of  way  in  exist- 
ence over  farm  A.,  but  only  de  facto  ways 
used  by  the  owner  and  occupiers  of  farms 
B.  and  C. 

Held  also— that  as  the  conveyance  was 
not  executed  by  the  purchaser,  the  contract 
of  sale  remained  executory  with  regard  to 
the  obligation  of  the  purchaser  to  grant 
these  rights  of  way. 
May  and  Others  v.  Belleville,   [1905]  2  Ch. 

[605;    74   L.    J.    Ch.   678;   54   W.   E.   12;   93 
L.  T.  241-Buckley,  J. 

(iii)  E-rccsslre  User. 

14.  Purpose  for  which  Way  Dedicated.^  — 
At  the  back  of  a  number  of  houses  facing  a 
street  in  the  City  of  London  ran  a  private 
passage,  about  10ft.  wide,  which  communi- 
cated with  a  street  called  West  Street,  and 
which  was  used  by  the  occupiers  of  the 
houses  for  the  purposes  of  their  business. 
The  houses  had  been  built  by  one  man,  who 
had  devised  them  to  different  owners,  with- 
out giving  any  express  rights  of  way  over  the 
passage.  A  railway  company  acquired  the 
sites  of  two  of  the  houses  and  constructed 
a  station  thereon,  with  an  entrance  for  pas- 
sengers from  the  passage  into  the  station. 
Large  numbers  of  passengers  used  the 
passage  as  a  means  of  going  to  and  from 
the  station,  and  interfered  with  the  user  of 
the  passage  by  the  other  owners  for  their 
businesses.  Kekewich,  J.,  held  ([1907]  1  Ch. 
208;  75  L.  J.  Ch.  807;  95  L.  T.  321;  22  T.  L.  E. 
706)  that  the  grant  of  a  right  of  way  to  the 
devisees  for  domestic  and  business  purposes 
must  be  implied,  but  that  the  user  of  the 
passage  as  a  moans  of  access  for  passengers 
to  and  from  the  station  was  a  user  in  excess 
of  and  different  from  that  for  which  the 
passage  was  intended  and  had  been  thereto- 
fore used,  and  that  the  railway  company 
must  be  restrained  from  so  using  it. 


Wimbledon  and  Putneij  Commons  Conser- 
vators V.  Dixon  ((1875)  1  Ch.  D.  362;  45 
L.  J.  Ch.  353;  33  L.  T.  679;  24  W.  R.  466— 
C.  A.);  Pearson  v.  Spencer  ((1863)  3  I;.  &  S. 
761);  and  Philipps  v.  Low  ([1892]  1  Ch.  47; 
61  L.  J.  Ch.  44;  65  L.  T.  552— Chitty,  J.) 
applied. 

Upon  appeal,  the  case  was  settled,  the  par- 
ties agreeing  to  an  order  restraining  the 
defendants,  their  servants  and  agents,  from 
licensing  or  inviting  any  persons  using  or 
intending  to  use  their  railway  station,  as 
travellers  by  the  railway  or  otherwise,  to 
pass  either  to  or  from  West  Street  along 
the  passage,  the  order  not  to  preclude  the 
defendants  from  using  the  passage  for  the 
purpose  of  their  officers,  clerks,  or  servants 
going  to  and  from  the  station,  or  for  the 
purpose  of  any  person  delivering  or  remov- 
ing, with  carts  or  otherwise,  goods  or 
materials  not  intended  for  transit  by  the 
railway  or  communicating  with  the  defen- 
dants or  their  clerks. 
Milker's   Safe   Co.,    Ld.    v.    Great   Northeen 

[&  City  Ey.  Co.,  [1907]  1  Ch.  208;  76  L.  J. 

Ch.  99;  96  L.  T.  130;  23  T.  L.  E.  88-C.  A. 

And  see  Harris  v.  Flower,  No.  9,  supra. 

(iv)   Grant  of  Right. 

15.  Non-Tidzl  River— Fishing  Way— Bight 
of  Way  Appurtenant  to  Several  Fishery- 
True  Test.]— A  right  of  way  along  the  banks 
of  a  non-tidal  river  for  the  purpose  of  fish- 
ing may  be  appendant  or  appurtenant  to  a 
right  of  several  fishery  in  the  river.  The 
dictum  of  Lord  Coke  vCo.  Litt.  121  b.),  that 
an  incorporeal  hereditament  cannot  be 
appendant  or  appurtenant  to  an  incorporeal 
hereditament  not  followed.  The  true  test 
is  whether  the  principal  and  adjunct  so 
agree  in  nature  and  quality  as  to  be  capable 
of  union  without  incongruity. 
Hanbuby  v.  Jenkins,  [1901]  2  Ch.  401 ;  70  L.  J. 

[Ch.  730;  65    J.    P.    631;  49  W.  E.  615;  17 
T.  L.  E.  539— Buckley,  J. 


16.  Construction — Right  Extended  to  Per- 
sons not  Named  in  the  Grant— Members  of 
a  Club.] — In  the  ordinary  case  of  a  grant  of 
a  right  of  way  to  a  house  and  premises  which 
may  only  be  used  as  a  private  dwelling- 
house,  the  right  of  way  extends  not  only  to 
the  grantee,  but  to  members  of  his  family, 
servants,  visitors,  guests,  and  tradespeople, 
oven  though  none  of  these  persons  be  ex- 
pressly named  in  the  grant. 

A  lease  of  Whiteacre  vras  granted  by  the 
common  owner  of  Blackacre  and  Whiteacre 
to  the  predecessor  in  title  of  the  defendant 
club,  "  together  with  a  full  and  free  right 
and  liberty  for  the  lessse,  his  executors,  ad- 
ministritors,  and  assigns,  undertenants  and 
servants,  from  time  to  time  and  at  all  times 
hereafter  at  his  and  their  will  and  pleasure, 
for  all  purposes  connected  with  the  use  and 
enjoyment  of  the  said  premises,  to  go,  re- 
turn, pass  atid  repass  m,  along  and  over" 
a  passage  across  Blackacre.      The  lease  con- 
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templated    the    erection    of    buildings,     and  j 
there  was  nothing  to  prohibit  their  iiser  for 
the  purposes  of  a  workmen's  club. 

Held— that  the  right  of  way  extended  to  ; 
the  members  of  a  workmen's  club  built  on 
Whiteacre  who  numbered  374  and  honorary 
members,  and  to  all  persons  lawfully  going 
to  and  from  the  club,  and  included  trades- 
people and  servants. 
Baxendale    v.    North    Lambeth    Liberal    and 

[Radical  Club,  Ld.,  [1902]  2  Ch.  427;  71  L.  J. 

Ch.  80G;  50  W.  R.  G50;    87    L.    T.    161;    18 
T.   L.   R.   700— Eady,  J. 

17.  Construction— Part  of  Building — Access 
to  Entrance  Hall-I — The  defendants,  who 
were  the  owners  of  a  large  building  in  the 
City  of  London,  containing  business  offices, 
granted  to  the  plaintiffs  a  lease  for  twenty- 
one  years  of  a  set  of  offices  in  the  building, 
and  the  defendants  covenanted  to  keep  in 
good  repair  the  main  walls  of  the  building 
and  the  passages  and  other  internal  parts 
used  in  common  by  the  tenants  of  the 
various  offices.  The  building  had  an  en- 
trance door  10  ft.  wide,  leading  to  a  hall  17 
ft.  9  in.  wide,  which  opened  by  an  archway 
G  ft.  wide  into  an  inner  hall.  The  defend- 
ants, for  the  purpose  of  making  shops,  pro- 
posed to  reduce  the  passage  way  from  the 
entrance  door  through  the  hall  to  a  uniform 
width  of  6  ft.  In  an  action  for  an  injunc- 
tion to  restrain  the  defendants  from  so 
doing. 

Held— that  the  plaintiffs  had  not  a  right 
to  go'  over  every  part  of  the  surface  of  the 
hall,  but  had  a  right  to  a  reasonable  user  of 
the  way  for  the  purpose  of  the  reasonable 
enjoyment  of  their  offices,  and  that  upon 
the  evidence  a  passage  6  ft.  wide  was  not 
sufficient  for  the  purpose. 
F.  C.  Strick  &  Co.,  Ld.  v.  The  City  Offices 

[Co.,  Ld.,  (190G)  22  T.  L.  R.  667— Eady,  J. 

18.  Implied  Grant — "Abutting  on  an  In- 
tended Road"— Duty  of  Vendor  to  Preserve 
such  Road  way. 1— In  a  lease  of  two  plots  of 
land,  lot  A  was  described  as  bounded  "  on 
the  east  by  an  intended  road  to  be 
38  feet  wide  intersecting  said  lot  from  B 
hereinafter  demised."  Lot  B  was  described 
as  bounded  on  the  west  "  by  said  intended 
road  38  feet  wide,  and  intersecting  said  lot 
from  lot  A." 

Held — that  from  tlie  words  of  abuttal 
there  was  to  be  implied  a  grant  of  a  right  of 
way  to  and  from  and  across  an  intersecting 
space  of  the  specified  width,  and  that  the 
lessor  was  not  at  liberty  to  use  the  inter- 
secting space  for  any  purpose  inconsistent 
with  such  grant. 

Gogabty   v.    Hoskins,    [190C]    1    Ir.    R.    173— 
[Barton,  J. 

19.  "  Visitors"— Pupils  at  School.'}— By  a 
deed     the    plaintiffs'     predecessor    in    title 


granted  to  the  defendant,  as  lessee  or  owner 
of  St.  Winifred's  (where  the  defendant  was 
then  carrying  on  a  girls'  school),  and  her 
tenants,  visitors,  and  servants,  the  right  to 
pass  and  repass  on  foot  over  a  certain  way, 
to  the  end  and  intent  that  the  right  of  foot- 
way should  be  appurtenant  to  the  defend- 
ant's premises  for  all  purposes  connected 
with  the  use,  occupation,  and  enjoyment  of 
the    premises. 

Held — that  the  pupils  at  the  school  were 

"visitors"  within  the  meaning  of  the  deed, 

and  were  entitled  to  use  the  footway. 

Thornton  v.  Little,  [1907]  W.  N.  G8;  97  L.  T. 

[24;  23  T.  L.  R.  357-Kekewich,  J. 

(v)  Pre,icri2)tion. 
And  see  Highways,  17 — 20. 

20.  Annual  Payment  for  more  than  Forty 
Years— Enjoyment  "as  of  Right"— Pre- 
scription Act,  1832  (2  &  3  Will.  4,  c.  71),  s. 
2.]— A  temporary  permission,  although  often 
renewed,  will  prevent  an  enjoyment  from 
being  "  as  of  right "  :  a  permanent  irrevoc- 
able permission  will  not  have  the  same 
effect. 

Where  an  annual  payment  has  been  made 
in  respect  of  the  user  of  the  way,  the  plain- 
tiff (the  payer)  has  to  get  rid  of  the 
obvious  significance  of  such  payment,  and 
he  cannot,  without  definite  evidence,  ask 
the  Court  to  regard  it  as  a  perpetual  pay- 
ment in  return  for  an  irrevocable  grant  of 
a  right  of  way  for  all  time. 

The  plaintiff  was  the  occupier  of  premises 
with  a  yard  and  stable  at  the  back,  the  only 
access  to  the  j'ard  and  stable  from  the  street 
being  through  a  yard  belonging  to  the  de- 
fendants. For  more  than  forty  years  before 
action  brought  the  plaintiff  and  her  prede- 
cessors at  the  end  of  each  year  had  paid 
the  defendants  15s.  in  respect  of  the  user  of 
the  way. 

Held— that  the  proper  inference  was  that 
each  annual  payment  was  made  for  permis- 
sion to  use  the  way  during  the  preceding 
year,  and  that  therefore  the  plaintiff  had 
acquired  no  right  of  way  under  sect.  2  of 
the  Prescription  Act,  1832. 

Decision  of  C.  A.  ([1»01]  2  Ch.  198;  70 
L.  J.  Ch.  504;  84  L.  T.  373;  17  T.  L.  R.  380) 
affirmed. 

Gardner  v.  Hodgson's  Kingston  Brewery 
[Co.,  Ld.,  [1903]  A.  C.  229;  72  L.  J.  Ch.  558; 
62  W.  R.  17;  88  L.  T.  G98;   19  T.  L.  R.  458 

-  Fl.    L.    (i;.). 

(vi)   Prinifr  Ulght  of  \V,nj. 

21.  Unity  of  Possession  of  Dominant  and 
Servient  Tenements— Right  against  Rcvcr- 
sioner-Prcsrription  Act,  1832  (2  &  3  Will.  4, 
c.  71),  ss.  2,  4.]— From  1877  until  his  death  in 
1898,  one  .\.,  as  tenant,  was  in  occupation,  not 
only  of  S.  Farm,  but  of  the  adjoining  H. 
Farm,  and  his  reprosontat  ivos  remained  in 
occupation  until  Michaelmas.  1899.  The 
plaintiffs,  the  owner  in  fee  simple  of  S.  Farm, 
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and  her  tenant,  brought  an  action  of  trespass 
against  the  defendant,  the  owner  and  occu- 
pier of  H.  Farm,  for  driving  a  horse  and  cart 
from  H.  farm  across  S.  Farm.  The  defence 
was  that  the  act  complained  of  was  done  in 
exercise  of  a  private  right  of  way  under  the 
Prescription  Act,  1832. 

Held— that  the  claim  failed  as  well  by 
reason  of  the  fact  that  there  could  not  pos- 
sibly have  been  any  continuous  user  of  the 
kind  required  by  the  Act  for  either  twenty 
years  or  forty  years  next  before  the  action, 
as  also  because  the  enjoyment  would  not  have 
been  effectual  as  against  the  plaintiffs. 

Onleij  V.  Gardiner  ((1838)  4  M.  &  W.  496; 
1  H.  &  H.  381;  8  L.  J.  Ex.  102;  51  E.  R.  704). 

Battishill  v.  Reed   ((1856)  IS  C.  B.  696;  25 
L.  J.  C.  P.  290;  4  W.  R.  603)  and  Baxter  v.  ! 
Taijlor  ((1832^  4  B.  &  Ad.  72;  1  N.  &  M.  14; 
38  R.  R.  227)  followed. 

Damper    v.    Bassett,     [1901]    2    Ch.    350;     70 

[L.  J.  Ch.  657;  49  W.  R.  536;  84  L.  T.  682; 

17  T.  L.  R.  537— Joyce,  J. 

(vii)  Way  of  Necessity. 

22.  Door  out  of  Garden — Path  across  Waste 
Ground  —  Implied  Grant  —  Derogation.]- In 
1886,  A.  let  to  B.  a  house  and  garden.  In 
the  end  wall  of  the  garden  was  a  door  open- 
ing into  land  belonging  to  A.  and  not  yet 
built  on ;  such  land  Avas  surrounded  by  a  wall 
with  two  locked  gates  opening  into  a  high- 
way :  there  was  no  defined  path  from  the 
door  to  either  gate.  A.  gave  to  B.  a  key  of 
the  door  in  order  that  he  might  bring  in 
coal  to  the  coalhouse  to  which  there  was  no 
access  from  the  front  except  through  the  hall 
door  and  the  house.  B.  asked  for  a  right  of 
way  over  the  land  in  question,  which  A. 
declined  to  give,  but  said  that  he  might 
bring  in  coals  through  the  door  :  A.  used  to 
imlock  one  of  the  gates  whenever  B.  wanted 
to  bring  in  coal. 

Held— upon  all  the  facts,  that  the  lease 
Avas  made  upon  the  terms  that  the  occupiers 
of  the  house  should  have  the  right  to  bring 
in  coal  through  the  door,  and  for  that  pur- 
pose to  cross  the  piece  of  land  into  the 
highway  by  such  route  and  by  such  gate  as 
A.  might  from  time  to  time  direct. 

Donnelly  v.  Adams,  [1905]  1  Ir.  R.  154— C.  A. 


23.  Not  "Landlocked"  by  Land  of  Vendor 
—  Unity  of  Oicnership.]— Where  land  is  sold 
which  is  surrounded,  partly  by  other  land 
of  the  vendor,  but  partly  by  the  land  of  a 
stranger,  a  grant  of  a  right  of  way,  as  of 
necessity,  will  not  be  implied  over  the  other 
land  of  the  vendor. 

The  plaintiff  was  lessee  of  a  farm  with  a 
private  road  leading  up  to  the  farmhouse  on 
the  south  side  of  the  farm.  The  owner  in  fee 
of  the  farm  sold  six  acres,  forming  part  of 
the  farm,  to  a  water  company,  taking  <£6  a 
year  off  the  plaintiff's  rent.  The  six  acres 
were  bounded  on  the  north  and  east  by  the 


farm  land,  on  the  south  by  the  private  road, 
and  on  the  west  by  the  main  road.  There 
was  no  gate  or  opening  to  the  piece  of  land 
from  either  road. 

Held— that  the  private  road  was  not  a  way 
of  necessity,  because  the  defendant  water 
company  could  cut  a  way  from  the  public 
road. 

Titchmaesh  v.  Royston  Water  Co.,   (1900)  64 

:      [J.   P.   56;   48   W.    R.   201;   81    L.    T.    673- 

Kekewich,  J. 

24.  Right  of  Access  ex  propinquitate— 
Access  by  River.']— The  only  access  to  the 
northern  half  of  an  island,  which  belonged 
to  the  pursuer,  was  by  the  River  Tay,  or 
through  the  lands  of  Bolfracks,  which  be- 
longed to  the  defender.  The  pursuer  claimed 
I  an  access  of  necessity. 

Held— that  the  defender,  the  pursuer's 
neighbour,  was  not  bound  to  dedicate  a  part 
of  his  own  property  to  afford  an  access— that 
was,  the  neighbour  was  not,  to  his  own  loss, 
to  do  something  which  would  enhance  the 
value  of  the  property  of  another,  where 
there  was  no  relationship  such  as  seller  and 
buyer  or  superior  and  vassal  between  the 
two,  and  nothing  but  mere  neighbourhood. 
iSlENziES  V.  Breadalbane,  (1902)  4  F.  59— 
[2nd  Div. 

(b)  Eights  of  Water  and  Watercourses. 

Src  ah 0  W AT Ena    AND    WATERCOURSES. 

25.  Artificial  Watercourse— Enjoyment  of, 
for  Twenty  Years-Tenants  of  Common  Land- 
lord—Prescription Act,  1832  (2  &  3  Will.  4,  c. 
71.]— Prior  to  1894  (when  they  purchased 
their  holdings  through  the  Irish  Land  Com- 
mission) H.  and  P.  were  tenants  of  adjoin- 
ing farms  on  the  same  estate.  In  1861  the 
predecessor  of  H.,  for  the  better  drainage  of 
his  holding,  constructed  a  drain  through  his 
lands  to  a  neighbouring  river,  and  at  the 
same  time  a  weir  Avas  constructed  on  the 
course  of  this  drain,  and  a  "  carry  "  or  con- 
duit, by  which  some  of  the  water  was  led  in 
a  different  direction  along  H.'s  side  of  the 
boundary  between  the  two  farms  to  the 
public  road,  and  lower  down  its  course.  In 
1896  H.  altered  the  drainage  of  his  lands  and 
removed  the  "  carry,"  so  that  it  no  longer 
supplied  P.'s  tank.  P.  entered  on  H.'s  land 
and  restored  it.  H.  sued  for  damages  for 
trespass,  obstruction  of  the  watercourse, 
and  for  flooding  the  lands.  P.  justified 
under  an  alleged  lost  grant,  and  by  prescrip- 
tion. At  the  trial  the  jury  found  a  lost 
grant,  but  found  there  was  no  flow  of  water 
as  of  right  prior  to  the  drainage  operations 
in  1861,  and  the  Judge  directed  a  verdict  for 
the  defendant. 

Held  (by  Fitzgibbon  and  Walker,  L.JJ., 
disscntiente  Holmes,  L.J.)— that  the  drain 
was  merely  an  artificial  drain  not  of  a  per- 
manent character,  but  open  to  alteration  or 
removal  at  H.'s  pleasure,  and  that  P.'s  en- 
joyment must  be  regarded  as  permissive 
only. 
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Particular  'E&sementB— Continued. 

Held  also  (by  Walker  and  Holmes,  L.JJ.) 
—that  a  lost  grant  of  an  easement  may  be 
presumed  from  enjoyment  for  twenty  years 
between  two  tenants,  whether  holding  under 
the  same  landlord  or  not. 

Held  (by  Fitzgibbon,  L.J.)— that  since  the 
Prescription  Act  a  fictitious  grant  cannot  be 
presumed  as  the  foundation  of  a  right  upon 
less  than  forty  years'  user  by  a  termor 
against  a  termor. 

Bright  v.  Walker  ((1834)  1  C.  M.  &  E.  211; 
40  n.  R.  53G)  and  Wilson  v.  Stanley  ((18G1)  12 
I.  C.  L.  R.  345)  followed. 
Hanna  v.  Pollock,  [1900]  2  Ir.  R.  064— 

[C.  A.  Ir. 

26.  Artificial  Waiercoiirse  —  Escape  of 
Water  —  Injury  to  Adjoining  Lands- 
Right  to  Flow  of  TKafer.]— Adjoining  pro- 
perties on  the  bank  of  a  river  were  owned 
by  the  plaintiffs  and  the  defendants. 
Originally  both  properties  were  held  by  the 
same  owner  who,  in  1803,  constructed  a  goit, 
or  watercourse,  from  the  river  and  throiigh 
the  plaintiffs'  lands,  for  the  purpose  of 
supplying  water  to  a  cotton  mill,  that  had 
been  erected  on  the  defendants'  lands.  In 
1812,  the  plaintiffs'  lands  were  conveyed  in 
fee  to  their  predecessor  in  title,  but  the 
goit  and  sluice  gate  or  scuttle  at  the  head 
of  it,  with  a  right  to  enter  on  the  land  so 
conveyed,  for  the  purpose  of  repairing  same, 
were  expressly  reserved.  In  1815,  the 
defendants'  lands  were  conveyed  to  their 
predecessor  in  title,  the  goit  being  included 
in  the  conveyance.  In  1874  a  right  to  the 
flow  of  water  in  the  goit  had  been  acquired 
by  the  plaintiffs'  predecessor  in  title  for  the 
use  of  the  cotton  mill  that  had  been  built 
on  the  plaintiffs'  lands.  The  defendants' 
land  with  the  goit  were  conveyed  to  them  in 
1890.  In  1895  the  scuttle  at  the  head  of  the 
goit  being  out  of  repair,  the  water  overflowed 
the  goit  and  escaped  on  to  the  plaintiffs' 
land,  who  thereupon  brought  an  action 
against  the  defendants  to  recover  damages 
for  injury  done  to  their  premises.  The 
('ourt  held  that  although  the  plaintiffs  were 
entitled,  on  the  authority  of  Pomfret  v. 
Ricroft  ((1GG9)  1  Wms.  Saund.  321),  to  repair 
the  scuttle  so  as  to  enable  them  to  enjoy 
their  easement  to  the  flow  of  water  in  the 
goit,  this  did  not  relieve  the  defendants,  as 
owners  thereof,  of  the  duty  to  repair  the 
scuttle,  and  that  they  were  accordingly 
liable  to  the  plaintiffs. 

Buckley   and   Sons,    Ld.    v.    N.    Bcckley   and 

[Sons,  [1898]  2  Q.  B.  G08;  G7  L.  J.  Q.  B.  953 

-C.  A. 

27.  Artificial  Watercourse  —  Temporary 
Purpose  —  Precarious  Character  —  Convey- 
ancing and  Law  of  Property  Act,  1881  (44  & 
45  Vict.  c.  41),  s.  G.]— The  defendant  was  the 
owner  of  property  on  which  an  artificial 
watercourse  and  pond  had  been  constructed 
tor  the  purposes  of  a  mill  situate  thereon,  j 
the      water      being      diverted      from      and 


ultimately  returned  to  a  natural  stream 
forming  the  western  boundary  of  the  pro- 
perty. The  supply  was  regulated  by  a  hatch 
at  the  intake  sluice.  The  plaintiff  was  the 
owner  of  a  farm  lying  to  the  east  of  the 
defendant's  property,  and  abutting  for  a 
short  distance  on  the  pond,  which,  as  well 
as  the  watercourse,  lay  wholly  on  the  defen- 
dant's property.  Prior  to  1886  both  pro- 
perties were  in  one  ownership  for  fifty-five 
years.  During  that  period  the  farm  cattle 
used  to  drink  from  the  pond  at  the  common 
boundary.  The  defendant  cut  off  the  water 
at  the  intake  sluice,  and  fenced  off  the  pond 
along  the  common  boundary.  The  plaintiff 
brought  an  action  for  an  injunction  to 
restrain  him  from  so  doing. 

Held— that  no  right  had  been  shown  to 
compel  the  continuance  of  the  flow  of  water; 
that  the  plaintiff  had  no  right  to  take  water 
if  and  when  it  was  in  the  pond;  and  that  no 
such  right  could  pass  under  sect.  6  of  the 
Conveyancing  Act,  1881,  by  reason  of  its 
precarious  nature. 

Birmingham,  Dudley  and  District  Banking 
Co.  v.  Ross  ((1888)  38  Ch.  D.  295;  57  L.  J.  Ch. 
601;  36  W.  R.  914;  59  L.  T.  609-C.  A.)  fol- 
lowed. 

Watts  Y.  Kelson  ((1871)  L.  R.  6  Ch.  166;  40 
L.  J.  Ch.  126;  19  W.  R.  338;  24  L.  T.  (n.s.) 
209)  distinguished. 

Held  also— that  the  artificial  watercourse 
was  made  for  a  temporary  purpose. 

Arkwright  v.  Cell  ((1839)  5  M.  &  W.  20? 
2  H.  &  H.  17;  8  L.  J.  Ex.  201)  applied. 

Burrows  v.  Lang,  [1901]  2  Ch.  502;  70  L.  J. 

[Ch.   607;  49  W.   R.  564;  84  L.  T.  623;   17 

T.  L.  R.  514-Farwell,  J. 

28.  Artificial  Watercourse— Prescription- 
Railway  Company's  New  Artificial  Stream.] 
—Prior  to  1849  the  plaintiff's  predecessors 
had  enjoyed  the  right  to  take  water  from  a 
natural  stream  flowing  near  their  building. 
In  1849  the  defendant  railway  company,  in 
the  course  of  the  construction  of  their  line, 
interfered  with  or  tapped  the  subterraneous 
sources  of  this  stream,  which  ceased  thence- 
forward to  flow,  the  water  that  had  supplied 
it  finding  its  way  to  the  surface  at  a  cutting 
on  the  company's  line.  The  water  the  com- 
pany conveyed  along  and  away  from  their 
line  in  a  new  artificial  channel.  The  water 
of  this  new  stream  was  not  until  1898  used 
by,  nor  was  it  of  any  use  to  the  company. 
In  1898  the  company  commenced  to  make  use 
of  this  water  supply  for  their  own 
purposes,  and  the  plaintiff,  who  had 
been  taking  the  water  thereof  since  1849  for 
domestic  purposes,  brought  an  action  for 
disturbance  of  a  prescriptive  right.  The 
jury  found  that  the  new  stream  was  sub- 
stituted for  the  old,  and  that  the  company 
had  not  constructed  the  new  channel  until 
they  should  require  to  use  the  water  for 
their  own  purposes.     On  new  trial  motion: 

Held— that  this  new  artificial  watercourse 
being  made  for  the  benefit  of  the  company 
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Particular  Easements— Co?i<;'n«e(?, 
on  the  company's  own  land,  no  enjoyment 
of  the  Avater  thereof  while  the  water  was  of 
no  use  to  the  company  could  create  a 
prescriptive  right  in  the  plaintiff;  and, 
further,  that  the  existence  of  such  a  right 
would  be  inconsistent  with  the  purposes  of 
the  incorporation  of  the  company,  and  with 
the  obligations  of  the  company  to  provide 
for  the  security  of  their  permanent  way  and 
the  safety  of  the  public;  and  that,  the  new 
artificial  stream  not  being  the  same  as  the 
stream  formerly  in  existence,  no  contract 
in  regard  thereto,  as  an  "  accommodation 
work "  within  sect.  16  of  the  Eailways 
Clauses  Act,  1845,  could  be  presumed. 
M'Evoy  V.  Geeat  Northeen  Ry.  Co.,  [1900]  2 
[Ir.  E.  325-Q.  B.  Div. 

29.  Pump— Bight  to  Use— Right  of  Way 
for— Prescription— Enjoyment  as  between 
Tenants  of  same  Landlord— Dominant  and 
Servient  Tenements— Forty  Years'  User- 
Prescription  Act,  1832  (2  &  3  Will.  4,  c.  71), 
s.  2.]— A  right  of  way  cannot  be  acquired 
under  the  Prescription  Act  by  a  tenant  over 
land  occupied  by  another  tenant  of  the 
same  landlord.  The  user  cannot  be  "  as  of 
right,"  for  a  reversioner  cannot  acquire  a 
right  against  himself,  and  a  tenant  can 
only  acquire  an  easement  for  his  landlord. 

Dictum  in  Harris  v.  De  Pinna  ((188G)  33 
Ch.  D.  238;  50  J.  P.  486;  54  L.  T.  770-Chitty, 
J.)  not  followed. 

Quaere,  whether,  under  any  and  what  cir- 
cumstances a  tenant  can  acquire  for  his 
landlord  a  right  of  way  by  user  over  land 
occupied  by  the  tenant  of  another  landlord. 

The  plaintiff  and  defendant  both  held  ad- 
joining premises  from  the  same  landlord 
under  leases  more  than  fifty  years  old ;  and 
the  jury  found  that  before  the  grant  of 
these  leases  the  occupiers  of  the  defendant's 
house  had  made  use  of  a  pump  on  the 
plaintiff's  premises,  and  that  since  the  date 
of  these  leases  they  had  done  so  for  more 
than  forty  years. 

Held— that  the  right  to  use  the  pump  did 
not  pass,  either  by  the  express  words  of  the 
defendant's  lease  with  "all  ways,  paths, 
passages,  easements  and  appurtenances," 
nor  by  implied  grant  as  an  apparent  and 
continuous  easement :  and  that  it  had  not 
been  acquired  under  the  Prescription  Act 
by  the  forty  years'  user. 

Decision  of  Walton,  J.   (89  L.   T.  444;  19 
T.  L.  E.  697),  reversed  on  the  latter  point. 
KiLGOUR   V.   Gaddes,    [1904]   1   K.   B.   457;   73 

[L.  J.  K.  B.  233;  52  W.  E.  438;  90  L.  T. 
604;  20  T.  L.  E.  240-C.  A. 

30.  Well— Right  to  Take  Water  from— 
Tenants  of  same  Landlord— Prescription.^— 
M.  was  owner  in  fee  of  two  holdings  divided 
by  a  road,  on  one  of  which  was  a  well.  In 
1875,  after  having  been  held  together,  the 
holdings  were  divided,  one  being  let  to  the 
present  tenant  G.,  the  other  (containing  the 
well)  being  retained  by  M.    In  1878  a  barn 


on  G.'s  holding  was  converted  into  a  dwell- 
ing-house, and  occupied  by  cottier  tenants 
of  G. ;  it  had  now  been  so  occupied  by  the 
defendant  for  nineteen  years.  Since  1878 
these  cottier  tenants  had  always  used  the 
well  as  of  right. 

In  an  action  for  trespass  against  the 
defendant  who  asserted  his  right  to  use  the 
well. 

Held— that  as  against  his  landlord  the 
defendant  could  not  acquire  such  right  by 
prescription,  and  that  it  was  impossible  to 
presume  an  implied  or  lost  grant  in  his 
favour. 

Gay  ford  v.  Moffat  ((1868)  L.  E.  4  Ch,  133) 
followed. 

Macnaghten  v.  Baird,   [1903]  2  Ir.  E.  731— 

[C.  A. 


(c)  Eight  to  Light. 

And  see  Compulsory  Purchase,  20. 

31.  Acquisition— Twenty  Years'  Enjoy- 
ment—Computation of  Twenty  Years— Next 
before  Action — Enjoyment  during  Part  of 
Period  under  Written  Agreement— Agree- 
ment of  Tenant— Effect  of— Prescription 
Act,  1832  (2  &  3  Will.  4,  c.  71),  ss.  3,  4.]-The 
twenty  years'  enjoyment  during  which  con- 
fers a  right  to  light  under  the  Prescription 
Act,  1832,  must  in  general  be  the  twenty 
years  next  preceding  some  action  or  suit  in 
which   the   right   is   called   in   question. 

Although  it  may  be  that  a  period  of  time 
during  which  there  has  been  unity  of  pos- 
session may  be  simply  excluded  in  calculat- 
ing the  twenty  years,  that  exception  cannot 
be  extended  to  cases  where  for  a  period 
the  light  has  been  enjoyed  by  express  agree- 
ment in  writing :  such  a  period  forms  a 
"  break." 

An  agreement  in  writing  entered  into  and 
signed  by  the  tenant  of  the  dominant  ttne- 
ment  bond  fide  for  the  purpose  of  securing 
the  enjoyment  of  light  to  that  tenement  is 
a  sufiicient  agreement  in  writing  within 
sect.  3  of  the  Prescription  Act,  1832. 

Simper  v.  Foley  ((1862)  5  L.  T.  669;  2  J.  & 
H.   555)   discussed. 

Decision  of  Parker,   J.    ([1907]   2  Ch.  516; 
70  L.  J.  Ch.  554;  97  L.  T.  297)  affirmed. 
Hyman  v.  Van  den  Bergh,  [1908]  1  Ch.  167;  77 
[L.  J.  Ch.  154-C.  A. 

32.  Adjoining  Houses  held  under  Leases 
from  Same  Lessor— Effect  of  Twenty  Years' 
Enjoyment— Surrender  of  One  Lease  and 
Grant  of  New  Lease— Prescription  Act, 
1832  (2  &  3  Will.  4,  c.  71),  s.  3.]-Where 
adjacent  buildings  are  occupied  by  lessees 
holding  under  a  common  lessor,  a  right  to 
light  may  be  acquired  in  respect  of  one 
building  as  against  the  other.  Such  right 
enures  in  favour  of  one  lessee  and  his  suc- 
cessors against  the  adjoining  lessee  and 
their    common   landlord. 

Frewen  v.  Phillips  ((1861)  11  C.  B.  (n.s.) 
449);  Mitchell  v.  Cantrill   ((1888)  37  Ch.  D. 
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Particular  Easements— Cow^i'mit'*;^, 

5G;  57  L.  J.  Ch.  72;  36  W.  E.  229;  58  L.  T. 

29);  approved  and  followed;  Colls  v.  Home 

and   Colonial  Stores,  Ld.    ([1904]   A.  C.  179; 

73  L.  J.  Ch.  484;  53  W.  E.  30;  90  L.  T.  687; 

20    T.     L.     E.     475— H.    L.,    No.    37,    infra) 

explained. 

Decision  of  C.  A.  ([1906]  2  Ch.  406;  75  L.  J.  , 
Ch.  787;  95  L.  T.  167)  affirmed. 
Fear  v.  Morgan,  [1907]  A.  C.  425;  76  L.  J.  Ch. 
[660-H.  L.  (E.). 

33.  Ancient  Lights— Alteration  of  Building 
—Preservation  of  Right— Identity  of  Light, 
not  of  Aperture— Alteration  Before  Right 
Indefeasibly  Acquired— Prescription  Act, 
1832  (2  &  3  Will.  4,  c.  71),  s.  3.]— Where  a 
building  which  has  enjoyed  a  right  of  light 
to  ona  window  is  altered,  the  cxuestion 
whether  the  right  is  thereby  lost  or  not  ilc- 
pends  upon  the  identity  of  the  light,  not  on 
that  of  the  aperture. 

Where  light  comes  to  a  window  at  an 
angle  over  the  roof  of  adjoining  premises, 
and  the  wall  containing  the  window  is  ad- 
vanced, the  right  to  light  will  be  preserved 
if  some  window  in  the  new  wall  intercepts  a 
substantial  part  of  the  light  which  passed 
thro;igh  the  old  windo.v. 

An  alteration  which  would  not  destroy  a 
right  to  light  already  acquired  will  not  in- 
terrupt the  running  of  the  period  necessary 
for  the  acquisition  of  such  a  right. 

Scott    V.    Pape   ((1886)    31    Ch.  D.   554;   55' 
L.  J.  Ch.  426;  50  J.  P.  645;  54  L.  T.  399;  34 
AV.  E.  465— C.  A.)  followed. 
Andrews  v.  Waite,  [1907]  2  Ch.  500;  76  L.  J.  1 
[Ch.  676;  97  L.  T.  428— Neville,  J. 

34.  Ancient  Lights— Prescription  —  Extra-  i 
ordinary  Use — Sufficient  Light  for  Ordinary 
Purposes  of  Habitation  or  Business — Pre- 
scription Act,  1832  (2  &  3  Will.  4,  c.  71),  s.  3.]  [ 
— The  Prescription  Act,  1832,  has  not  altered 
the  character  of  the  right  to  light,  though 
it  has  altered  the  method  by  which  it  can 
be  acquired.  The  right  will  not  be  int.'r- 
fered  with  if  there  is  no  substantial  dimi- 
nution of  the  light  such  as  to  cause  substan- 
tial damage  to  the  tenant  or  owner.  In  con- 
sidering what  will  bo  a  substantial  dimiau- 
tion  and  substantial  damage,  the  proper 
point  of  view  is  to  pay  regard,  not  to  what 
some  person  having  fantastic  or  peculiar 
views  may  choose  to  regard  as  a  substantial 
dimin'ition  or  as  substantial  damage,  but 
to  the  views  of  persons  of  ordinary  sense 
and  judgment.  And,  in  particular,  in  con- 
sidering whether  a  house  has  been  substan- 
tially injured,  it  is  proper  to  have  regard 
to  the  ordinary  uses  by  way  of  habitation  or 
business  to  which  the  house  has  been  put, 
or  might  reasonably  be  supposed  to  be  cap- 
able of  being  put.  If  ancient  lights  are  in- 
terfered with  substantially,  and  real  dam- 
age thereby  ensues  to  tenant  or  occupier, 
then  that  tenant  or  occupier  is  entitletl   to 

relief.     It  is  not  the  law  that  the  statutory 
right  is  not  interfered  with  merely  because 


after  the  interference  the  house  may  still 
come  up  to  some  supposed  standard  as  to 
what  a  house  ordinarily  requires  by  way  of 
light  for  purposes  of  habitancy  or  business. 
Some  houses,  owing  to  their  having  nume- 
rous or  particularly  advnntageous  ancient 
lights,  are  extremely  valuable  for  purposes 
of  habitation  or  of  business.  In  these  cases 
an  owner  of  the  servient  tenement  cannot 
justify  a  substantial  interference  with  these 
lights,  or  (it  may  be)  a  complete  stoppage  of 
some  of  them,  causing  great  damage  to  the 
house,  on  the  ground  that  other  houses  in 
the  neighbourhood,  or  even  the  majority  of 
those  houses,  or  some  imaginary  standard 
house,  are  or  is  not  better  lighted  than  the 
injured  house  after  the  injury.  Nor  is  the 
fact  that,  owing  to  the  house  being  well 
lighted,  certain  special  businesses  requiring 
much  light  are  being  or  can  be  carried  on, 
to  be  wholly  disregarded  in  considering  the 
effect  of  an  interference,  merely  because 
after  the  interference  other  businesses  not 
requiring  much  light  can  be  carried  on. 

The  law  is  not  that  there  is  a  certain  quan- 
tity of  light  which  a  man  is  entitled  to,  and 
which  is  sufficient  for  him,  and  that  the 
question  is,  whether  he  has  been  deprived  of 
that  quantity  of  light :  it  is  essentially  a 
question  of  comparison,  whether  by  reason 
of  deprivation  of  light  the  house  is  substan- 
tially less  comfortable  than  it  was  before. 

Kelk  V.  Pearson  ((1871)  L.  E.  6  Ch.  809;  19 
W.  E.  G65;  24  L.  T.  (n.s.)  890)  approved. 

Lanfranchi  v.  Mackenzie  ((1867)  L.  E.  4 
Eq.  421;  36  L.  J.  Ch.  518;  15  W.  E.  614;  16 
L.  T.  (N.s.)  114— V.  CM.);  and  Dickinson  v. 
Harbottle  ((1873)  21  W.  E.  115;  28  L.  T. 
(n.s.)  186— V.  C.  M.)  overruled. 

Certain  of  the  plaintiffs'  ancient  lights  had 
been  substantially  interfered  with  by  the  de- 
fendants' new  building.  The  plaintiffs  had, 
in  fact,  thereby  suffered  substantial  damage, 
which  the  Judge  assessed,  as  to  the  tenant 
'  a  loss  of  .£100,  and  as  to  the  reversioners  a 
loss  of  .£200.  The  darkened  house  was  still 
as  useful  for  purposes  of  habitation  or  busi- 
ness as  the  average  run  of  houses. 

Held — that  the  plaip.tiffs  were  entitled  to 
judgment  for  the  damages  assessed. 

Decision  of  Wright,  J.  ([1900]  2  Q.  B.  722; 
69  L.   J.   Q.   B.   842;  49  W.   E.   206;  83   L.   T. 
318;  16  T.  L.  E.  549)  reversed. 
Warren    v.    Brown,    [1902]   1  K.  B.  15;  71 

[L.  J.  K.  B.  12;  50  W.  E.  97;  85  L.  T.  444; 
18  T.  L.  E.  55— C.  A. 

Overruled  by  Colls  v.  Home  and  Colonial 
Stores,  No.  37,  infra. 

35.  Ancient  Lights— Prescription— Particu- 
lar Business— Opening  New  Windows— Rea- 
sonable Light  Required  for  Business— Man- 
datory I  njunci  ion. '\— The  plaintiffs  were 
photographers,  and  cluimed  a  mandatory  in- 
junction tor  the  removal  for  so  much  of  the 
defendant's  building  as  caused  a  substantial 
interference  with  tlieir  light.  The  lights  in 
question  were  ancient  in  1890,  when  the 
plaintiff's    tenancy    began.    The    lights   con- 
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Particular  Easements —  Continued. 
cerned  were  two  windows,  or  rather  sky- 
lights, in  the  studio  and  the  dark-room,  and 
there  had  been  substantial  interference  with 
the  dark-room  lights.  As  to  the  studio, 
when  the  plaintiff  took  the  premises  it  had 
a  window  placed  across  the  apex  of  the  roof, 
like  a  saddle,  the  roof  itself  being  in  a 
continuous  line  with  the  rest  of  the  building. 
The  plaintiffs  glazed  over  the  whole  of  the 
roof,  so  that  the  new  glass  covered  the  space 
formerly  occupied  by  the  old  windows.  Less 
than  twenty  years  ago  there  was  a  building 
on  the  west  which  obstrvicted  the  light  to 
that  window.  The  building  was  irregular  in 
outline,  and  the  defendants  had  filled  up  the 
interstices,  and  had  materially  obstructed 
the  access  of  light  to  the  old  window. 

Held— that  the  plaintiffs  were  entitled  to 
complain,  because  they  were  injured  in  the 
particular  business  which  they  carried  on; 
that  as  photographers  they  were  well  within 
their  rights  in  opening  new  windows,  and  it 
was  quite  impossible  to  take  the  new  lights 
into  consideration  tipon  the  question  of  the 
reasonable  light  required  for  the  business; 
and  that  a  mandatory  injunction  must  be 
granted. 

Warren  v.  Brown  ([1902]  1  K.  B.  15;  71 
L.  J.  K.  B.  12;  50  W.  R.  97;  85  L.  T.  444;  18 
T.  L.  R.  55-C.  A.,  No.  34,  supra)  discussed. 

Parker  v.  W.  F.  Stanley  &  Co.,  Ld.,   (1902) 
[50  W.  E.  282-Farwell,  J. 

36.  Ancient  Lights  —  Conservatory  —  Win- 
dows— Skylights — "Consent  or  Agreement" — 
Prescription  Act,  1832  (2  &  3  Will.  4,  c.  71), 
s.  3.]— In  1873  E.,  the  owner  and  occupier 
of  an  hotel,  erected  on  the  northern  side  of 
his  premises  a  conservatory  adjoining  the 
defendant's  property,  and  entered  into  an 
agreement,  dated  July  13th,  1873,  with  the 
defendant's  predecessor  in  title,  whereby  E. 
agreed  to  pay  Is.  a  year  to  defendant's  pre- 
decessor for  allowing  "  the  window "  of  his 
conservatory  to  overlook  and  open  on  to  the 
defendant's  property.  The  sloping  top  of  the 
conservatory  w-as  of  glazed  glass,  as  also  was 
the  whole  of  the  vertical  side  adjoining  the 
defendant's  property  above  a  few  feet  from 
the  ground.  Portions  of  the  glazed  side  of 
the  conservatory  were  movable,  so  that  when 
opened  they  overhung  the  defendant's  pro- 
perty. The  yearly  rent  was  duly  paid  until 
1888,  when  the  conservatory  was  converted 
into  a  passage  or  corridor  of  the  hotel,  the 
glazed  side  being  bricked  up,  but  the  sloping 
top  being  retained  in  its  former  position, 
thus  giving  light  to,  and  forming  the  roof 
of,  the  corridor.  The  defendant  erected  cer- 
tain buildings  which  obstructed  the  access 
of  light  to  the  corridor  through  the  glazed 
roof;  and  the  plaintiff,  E.'s  successor, 
brought  an  action  for  an  injunction  and 
damages. 

Held— that  the  agreement  of  July  13th. 
1873,  referred  to  the  sloping  roof  of  the 
conservatory  as  well  as  the  vertical  side. 

Held  also— that  E.  and  his  successor,  the 


plaintiff,  enjoyed  light  only  by  virtue  of  the 
said  agreement,  which  was  a  "  consent  or 
agreement "  wathin  the  meaning  of  sect.  3 
of  the  Prescription  Act,  1832,  and  therefore 
that  the  plaintiff's  action  failed. 

Decision  of  Joyce,  J.   (71  L.  J.  Ch.  412;  50 
W.  R.  472;  86  L.  T.  442),  affirmed. 
Easton  v.  Isted,  [1903]  1  Ch.  405;  72  L.  J.  Ch. 
[189;  51  W.  R.  245;  87  L.  T.  705-C.  A. 

37.  Ayicient  Lights—Substantial  Interfer- 
ence—Nuisance— "  Angle  of  45  Degrees"— 
Damages  —  Injuyiction.] — The  Prescription 
Act,  1834,  did  not  alter  the  nature  or  extent 
of  a  right  to  light,  but  only  the  conditions 
or  length  of  user  by  which  such  a  right  may 
be  acquired. 

An  action  to  preserve  ancient  lights  is  in 
the  nature  of  an  action  for  a  nuisance  :  a 
trifling  diminution  of  light  is  not  sufficient 
to  support  an  action  :  there  must  be  a  sub- 
stantial loss  of  light  rendering  a  house  un- 
comfortable according  to  ordinary  notions 
of  householders,  or  preventing  the  owner  of 
business  premises  from  carrying  on  his  busi- 
ness as  beneficially  as  before. 

The  particular  purpose  for  which  the  plain- 
I  tiff  desires  in  the  future  to  use  his  room  or 
building  does  not  affect  the  right  already 
'  acquired. 

The  rule  as  to  an  angle  of  45  degrees  is 
not  a  rule  of  law,  but  in  most  cases  is  a 
good  working  rule. 

Principles  upon  which  damages  may  be 
given  in  lieu  of  an  injunction  and  the  proper 
form  of  injunction  discussed. 

Warren  v.  Broicn  ([1902]  1  K.  B.  15;  71 
L.  J.  K.  B.  12;  50  W.  R.  97;  85  L.  T.  44;  18 
T.  L.  R.  55— C.  A.,  No.  34,  supra)  overruled. 

Decision  of  C.  A.  ([1902]  1  Ch.  302;  71 
L.  J.  Ch.  146;  50  W.  R.  227;  85  L.  T.  701;  18 
T.  L.  R.  212)  reversed. 

\  Colls    v.    Home    and    Colonial    Stores,    Ld., 
[1904]  A.  C.  179;  73  L.  J.  Ch.  484;  53  W.  R. 
30;  90  L.  T.  687;  20  T.  L.  R.  475-H.  L.  (E.). 
See  also  No.  49,  infra. 

38.  "  Building  "—Greenhouse— Mandatory 
Injunction— Prescription  Act,  1832  (2  &  3 
Will.  4,  c.  71),  s.  3.]— A  greenhouse  is  a 
"building"  within  sect.  3  of  the  Prescrip- 
tion Act,  1832,  and  the  owner  thereof  is 
entitled  to  a  mandatory  injunction  to 
restrain  the  obscuration  of  light  to  his 
greenhouse. 

Harris  v.  De  Pinna  ([1886]  33  Ch.  D.  238; 
I  56  L.  J,  Ch.  344;  50  J.  P.  308,  486;  54  L.  T. 
770)   considered. 

Clifford  v.  Holt,  [1899]  1  Ch.  G98;  68  L.  J. 

[Ch.    332;    63    J.    P.    22;    80    L.    T.    48;    15 

T.   L.    R.  86— Kekewich,  J. 

39.  Consent  or  Agreement  in  Writing— 
'."Expressly  given  or  made  for  that  pur- 
\  pose"— Prescription   Act,   1832    (2  &  3  Will. 

4,  c.  71),  s.  3.] -In  171G,  R.  M.,  the  owner  of 
a  house  and  adjoining  land,  sold  the  house 
to   J.   A.,   and   a   stone   was   built   into   the 
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Particular  EasementB— Continued.  i     41.  Deed    of    Acknowledgvient— Agreement 

1.  -n     n  ,-c    ^„cnT.ir.fir.n  .    "IRIfi-    th{<i    fov    Sale—Non-disclosure—Specific   Perform- 

house    with    this    inscription         1«16  •    ^his  ^  /        _  ^.^        „^„f -^^  _  Co.f5.]-A      contract 


of  this  and  any  other  building/' 


i-epresentation    or    warranty    that   the    win- 


Held— that,  liaving  regard  to  the  various  ■  j^^^.g  ^^^  entitled  to  the  access  of  light  over 
possible  reasons  for  putting  up  this  stone,  ^.j^j^^.  jj^^^j^ 
the  inscription  could  not  be  regarded  as  "  a 
consent  or  agreement  expressly  made  or 
given  for  that  purpose  "  within  the  meaning 
of  sect.  3  of  the  Prescription  Act,  1832;  and 
that,  therefore,  K.  M.'s  successors  could  not 
now  build  so  as  to  obstruct  the  access  of 
light  to  the  windows  of  the  house,  such  light 
having  been  enjoyed  without  interruption 
from  1816  to  1901. 

L.  T.  426;  20 


EuscoE  V.  Grounsell,   (1904) 

[T.  L.  R.  5-C.  A. 

40.  Derogation  from  Grant— Lease— Build- 
ing Lots—lnterferenee  with  Aecess  of  Light 
—Injunction— Conveyancing  and  Law  of 
Propertij  Act,  1881  (44  &  45  Vict.  c.  41),  s.  6.] 
—By  an  agreement  of  24th  August,  1883, 
A.  B.,  whose  legal  personal  representative 
was  the  plaintiff,  contracted  with  the  free- 
holders of  the  vacant  land,  the  subject  of 
the  agreement,  as  well  as  of  the  vacant  land 
adjoining,  afterwards  acquired  by  the  defen- 
dant, that  A.  B.  should,  within  a  specified 
time,  build  on  the  land,  the  subject  of  the 
agreement,  a  house  of  a  specified  character 


Prior  to  an  agreement  for  the  sale  of  a 
new  house  which  had  windows  overlooking 
a  recreation  ground  belonging  to  the  town 
council,  the  vendor  by  deed  covenanted  for 
himself  and  the  owner  for  the  time  being 
of  the  house  to  pay  to  the  town 
council  Is.  a  year,  and  declared  each 
of  such  payments  to  be  a  fresh  acknow- 
ledgment that  the  owner  was  not  entitled 
to  any  right  of  light  or  air  to  any  windows 
overlooking  the  ground  in  question.  The 
vendor  did  not  disclose  this  deed  when  the 
agreement  for  sale  was  entered  into.  The 
purchaser,  upon  hearing  of  the  deed,  re- 
fused  to   complete. 

In  an  action  for  specific  performance; 

Held— that  the  purchaser  was  not  bound 
by  the  covenant  to  pay  contained  in  the 
deed,  and  its  effect,  as  against  the  pur- 
chaser, was  merely  to  postpone  the  com- 
mencement of  the  statutory  period  until  she 
had  given  notice  of  repudiation,  which  she 
could  do  as  soon  as  she  had  completed  the 
purchase;    that    there    was    no    ground    for 

efusing    to    grant    specific    performance    or 


and  on  the  completion  of   such  house,   and  ■  for     giving     compensation,     but     no     order 


consideration  thereof,  the  freeholders 
contracted  to  grant  A.  B.  a  lease  of  the 
land  with  the  house  thereon  on  certain 
terms.  The  house  was  erected,  and  the 
lease  accordingly  granted,  on  29th  Sep- 
tember, 1884.  The  defendant  some  time 
after,  October,  1896,  proceeded  to  erect  on 
the  adjoining  land  a  blank  hoarding  at  a 
distance  of  about  six  feet  from  the  side  wall 
of  the  plaintiff's  house,  and  of  such  a  height 
as  to  obstruct  the  access  of  light  to  the 
kitchen  window  of  the  plaintiff's  house.  The 
estate,  of  which  the  land  formed  part,  was 
marked   out   on   the   plan   in   building   lots, 

and  there  was  also  a  building  line  marked  j  Words  —  Plans  —  Mortgage  —  Adjoining 
on  the  plan  so  as  to  extend  through  all  the  Ground— Implied  obligation— Conveyancing 
lots.  and  Law  of  Property  Act,  1881  (44  &  45  Vict. 

HELD-that  the  doctrine  that  a  grantor  '  c-  41),  s.  6-]-By  a  building  agreement  dated 
cannot  derogate  from  his  own  grant  applied.  January  19th,  1884,  between  O  ,  who  was  the 
not  to  the  vacant  land,  but  to  the  land  ;  »>vner  of  a  building  estate,  and  S.,  a  builder, 
with  the  house  on  it,  according  to  the  con-  it  was  agreed  that  during  twenty-seven 
tract,  which  must  be  taken  for  this  purpose  '  <;alendar  months  from  the  date  thereof  S., 
to  have  been  fulfilled;  that  there  was  no-  for  the  purpose  only  of  building  and  execut- 
thing  from  which  it  could  be  inferred  that  '^S  ^vorks  as  therein  stipulated,  might  enter 
the  grantors  were  at  liberty  to  build  so  as  i\Pon  certain  plots  of  land.  Some  of  these 
to  interfere  with  the  access  of  light  to  the  Plots  were  built  upon  and  purchased  by  S., 
plaintiff's  house;  that  sect.  6  of  the  Convey-  pursuant  to  an  option  of  purchasing  the  fee 
ancing   Act,    1881,    should    be    read   into   the    «i'"Ple  of  any  plot  instoad  of  taking  a  lease 


would  be  made  as  to  costs,  as  the  vendor 
ought  in  fairness  to  have  informed  the  pur- 
chaser before  the  contract  of  his  covenant 
with  the  corporation. 

Bonner    v.    Great    Western   liailway    Co. 
((1883)  24  Ch.  D.  1;  47  J.  P.  580;  32  W.  E. 
190;  48  L.  T.  619— C.  A.)  followed. 
Greenhalgh  v.  Brindley,  [1901]  2  Ch.  324;  70 

[L.  J.  Ch.  740;  49  W.  R.  597;  84  L.  T.  763; 
17  T.  L.  E.  574-Farwell,  J. 

42.  Derogation     from     Grant  —  Building 
Agreement— Conveyance      of     Lots— General 


„...ing    ..-., 

lease  of  1884,  and  the  plaintiff  was  entitled    thereot 
to  an  injunction. 

Broomjidd  v.  Williams  ([1897]  1  Ch.  602; 
06  L.  J.  Ch.  305;  45  W.  R.  409-C.  A.)  applied. 
Pollard     v.     Care,     [1901]     1     Ch.    834;     70 

[L.  J.  Ch.  404;  65  J.  P.  204;  84  L.  T.  352- 
Kokewich,  J. 


S.  then  built  Addison  Mansions 
upon  some  other  of  the  plots  not  in  accord- 
ance with  the  original  scheme,  and  exercised 
his  option  to  take  a  conveyance  in  fee 
instead  of  a  lease.  That  conveyance  was 
executed  on  May  5th.  1886,  on  which  was 
a  plan  showing  the  foundations  on  the  ad- 
joining ground  for  another  and  correspond- 
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ParHn„lnr  TfifiPmBnts— Continued  i  dence  of  Inteyition-Abandonment-Prescrip- 

ing  block  of  mansions,  the  western  wall  ot  |  ^yj^^^.^  ^  substantial  quantity  of  useful  light, 
Addison  Mansions  abutting  on  the  adjoin-  ^^j^.^j^  ^^^^^j^  j^^^^  p^^ggg^l  ^l3^j.oyg}^  poj,^iojjg  (,f 
ing  ground  for  about  half  its  length  built  j  ^j^  ^vindows  of  a  building  if  they  still 
as  a  party  wall,  and  the  remainder  ot  tJie  |  ^^-g^g^j^  ^q^^  penetrated  through  the  corre- 
wall  being  set  back  from  the  western  g  ^j^^^^^^g  portions  of  new  windows,  the  tern- 
boundary  of  the  site,  so  as  to  leave  unbuilt  !  ^^^.^^.^  ^g^  j^j.  ^^^^.^  than  one  year  of  interior 
upon  an  open  space  or  area  of  about  toiir  |^Q^j.(ji,^g  ^^^^  (,pen  shelving,  by  which  a 
feet  in  width  next  the  adjoining  ground,  j  ^^^.^^.^^  .j^^gj.jg^g^^.g  ^j^h  the  light  had  been 
The  foundations  on  the  adjoining  ground  1^^^^^^.^  ^  ^^^^  ^jg^.^^j^ti^yj^j^pe  of  ^mgj.,  and 
were  laid  so  as  to  leave  or  provide  a  similar  ^^^  ^^^  adverse  obstruction  or  "  interrup- 
and  equal  area  on  the  adjoining  ground  in  j  ^.^^  „  ^^.^^^^^  the  meaning  of  sects.  3  and  4 
such  a  manner  that  the  two  areas  together  ^^  ^^^^  Prescription  Act,  1832.  It  is  not  neces- 
would,  when  both  blocks  of  mansions  were  |  ^^   ^j^^   acquisition   of   a   right   of   the 

completed,  form  a  space  or  court  in  the  j  ^^^^^^  ^^  ^.^j^^  ^^^^^^  the  said  sect.  3,  that  the 
shape  of  a  parallelogram  with  no  buildings  j  ^^^j^^^jij^^  ^^  respect  of  which  the  light  is 
thereon.  There  were  no  express  general  ,  ^i^imed  should  be  occupied,  or  even  fit  for 
words  in  any  of  the  conveyances.  On  l^^^^^^.Q^jjyj..j^g  the  specified  period.  Con- 
May  6th,  1886,  a  mortgage  of  Addison  Man-  ,  ^j^^^^^^g  ^^ger  is  not  necessary.  Fixedness  and 
sions  was  made  to  a  mortgagee,  m  whicH  jj^o^ijity  of  obstacles  are  important  elements 
the  parcels  were  practically  the  same  as  ]  ^^  ^^  considered,  but  the  decision  must  turn 
those  on  the  conveyance,  and  the  plans  on  ^^^  ^jj  ^^j^^  circumstances  of  each  case. 
both  were  identical.  The  defendants  were  Evidence  of  the  intention  of  those  who  re- 
the  owners  of  the  adjoining  ground,  and  j  ^^^^.^^^  ^^  p^.^g^^.^.^  ^j^^-^^t  lights  is  admissible, 
derived  their  title  under  conveyances  by  O.  j^^^^  ^^^.  ^^  unnecessarv.  Non-user,  which 
and  S.,  neither  of  which  contained  or  pur-  ^^^^j^  ^^^  ^^^  sufficient  to  establish  an  aban- 
ported  to  contain  any  reservation  of  any  ^^oj^^jg^t  of  a  right  acquired,  may  be  enough 
right  to  light  over  the  adjoining  ground  ^^  prevent  the  acquisition  of  the  right  under 
for  the  windows  of  Addison  Mansions  then  ^^^^  Prescription  Act,  1832.  The  user  or  non- 
vested  in  the  mortgagees.  O.  bought  from  ^^^^^  cannot  be  entirely  determined  by  simply 
the  mortgagees  under  a  power  of  sale  in  the  gyj^gi^tering  whether  an  obstacle  interposed 
mortgage,  and  the  plaintiffs  were  the  trus-  :  ^^  ^^^^  j.  ,^^  -g  g^ed  or  movable, 
tees  of  a  settlement  made  by  O.  of  the  pro-  ;  nonm  o  ni.    iqq    rq  r    t   r^^ 

party,  and  under  which  he  was  interested,  j  Smith  t;B™R.  [1900]  2  Ch^  ^ 
The   defendants   erected   buildings   so   as   to  j      [437;  48  W.  E.  45B;  82  L.  1.650    btirlmg,  J. 
obstruct   the   light   coming   to   the   windows 

of  Addison  Mansions.     The  plaintiffs  claimed        ^^    Injunction   to   Restrain   Interference— 
an   injunction.  Form  of  Order  when  Building  in  Progress.'] 


Held— that,  under  the  circumstances,  the 
conveyance    of   May    .5th,    1886,    did    not    as 


-In  an  action  for  on  injunction  to  restraii 
the    defendants    from   building    in    such    a 


against  O.  pass  to  S.  any  right  to  leave  j  manner  as  to  i^ft^^.^/ere  with  the  plaintiff  s 
the  access  of  light  to  the  windows  of  Addi-  lights,  it  was  admitted  that  the  building  if 
son  Mansions  looking  into  the  area  over  the  completed  would  cause  some  obstruction, 
adjoining  ground  unobstructed  by  any  Held— following  the  form  suggested  by 
future  building  on  the  adjoining  ground,  Lord  Macnaghten  in  Colls  v.  Home  and 
and  not  within  the  area  contemplated  as  to  Colonial  Stores,  [1904]  A.  C.  179,  194,  that  the 
be  left  thereon ;  that  there  did  not  result  defendants  should  be  restrained  from  erect- 
from  the  mortgage  of  May  6th,  1886,  any  ing  any  building  so  as  to  cause  a  nuisance  or 
implied  obligation  on  S.  not  to  interfere  illegal  obstruction  to  the  plaintiffs'  ancient 
with  the  lights  of  Addison  Mansions  to  the  windows  as  the  same  existed  prior  to  the 
extent  required  for  building  upon  the  ad-  commencement  of  the  alterations  in  the 
joining  ground  pursuant  to  the  building  defendants' building.  Liberty  to  the  plaintiffs 
agreement,  or  even  for  building  the  corre-  '  to  apply  not  later  than  three  months  after 
spending  block  of  mansions;  and  that  trans-  notice  of  completion  for  further  relief  by  way 
ferees  of  the  mortgage  or  any  purchaser  of  mandatory  injunction  or  otherwise, 
from  them  would  not  be  in  a  better  position  |  Anderson  v.'  Francis,  [1906]  W.  N.  160;  121 
than  the  original  mortgagees.  j  ["L    t.  Jo.  292— Eady,  J. 

Birmingham,   Dudley   and   District   Bank-] 
ing   Co.   v.   Ross   ((1888)    38    Ch.   D.    295;   57: 

L.  J.  Ch.  601;  36  W.  R.  914;  59  L.  T.  609-        45.  Injunction-View  by   Judge-Reference 
C.  A.)  followed.  of    Question    of    Damages     to    Independeiit 

n^Tx^.x,        c^^^.,    r.^    r^     nonoT  i   ni,    aor    \  Surveyor.^—ln  an  action  for  obstruction  of 

CrODWIN    V.    ^CHWEPPES,    Ld.,      19021    1    Ch.    926;  ■       ^    t-    ui-       t-u        ■      ]„«     l,4^^^1*    iT,orvQ/.foH 

fi   T     T    PI,    A.-iQ.  \i\  w    T?    Aq.  fi«  t     t   \  aucicnt   lights   the   judge   himselt    inspected 

[<1  L.  J.  Ch.  438;  50  W.  R.  409;  8b  L.  T.  \  ^^^  premises  and  intimated  that  the  pl&intiffs 

6U    Joyce,  J.    gi^o^id   accept  an  offer   made  by  the  defen- 

!  dants.     An  order  was  then  made  by  consent 

43.    Discontinuance   of    User— Adverse    Ob-    under  which  the  question  as  to  the  amount 

struction  —  "Interruption" —  Occupation— '  oi  damage  done  by  depreciation  was  to  be 

Fixedness    and   Mobility   of    Obstacles— Evi-  '  settled  by  an  independent  surveyor,  his  fees 
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Particular  'E&sementa— Continued. 
to  be  borne  by  tlie  parties  equally;  the  sur- 
veyor not  to  be  attended  by  either  party  or 
to  take  evidence. 

Abbott   v.   Hollow  ay.   [1904]   W.    N.   124;     39 
[L.  J.  N.  C.  302;  48  Sol.  J.  525— Buckley,  J. 

46.  New  Buildings  on  Dominant  Tenemeni 
—Increased  Burden  on  Servient  Tenement- 
Bight  to  Light.']— The  defendant  was  the 
owner  of  certain  buildings  which  had  some 
ancient  lights  overlooking  the  adjoining 
land,  but  which  derived  most  of  their  light 
from  other  directions.  He  pulled  them  down 
and  erected  new  buildings  dependent  for 
light  upon  such  ancient  lights.  The  plaintiff 
erected  dn  his  adjoining  land  a  building 
which  blocked  out  the  remaining  light,  but 
which  would  not  have  been  actionable  in 
view  of  the  decision  in  Colls  v.  Home  and 
Colonial  Stores,  if  the  defendant's  buildings 
had  been  left  in  their  original  condition. 

Held— that  the  plaintiff  was  entitled  to  so 
build. 

Colls  V.  Home  and  Colonial  Stores,  Ld. 
([1904]  A.  C.  179;  73  L.  J.  Ch.  484;  53  W.  K. 
462;  92  L.  T.  209;  21  T.  L.  E.  128— H.  L., 
No.  37,  supra)  applied. 

Decision   of  Warrington,   .T.    ([1906]    2   Ch. 
544;  75  L.  J.  Ch.  804;  95  L.  T.  717;  22  T.  L.  R. 
743)  affirmed. 
Ankerson  v.   Connelly,   [1907]   1   Ch.   678;   76 

[L.  J.  Ch.  402;  96  L.  T.  681;  23  T.  L.  E.  486 
-C.  A. 

47.  Ordinartj  User— Light  Necessary  for 
Special  Business— Knowledge  of  Owner  of 
Servient  Tcncmoit.]- The  terms  "ordinary 
user  "  or  "  ordinary  business  "  as  used  in  the 
judgments  in  Colls'  case  (infra)  mean  a  user 
or  business  which  in  fact  requires  only  an 
ordinary  amount  of  light.  In  this  connec- 
tion it  cannot  be  said  as  a  matter  of  law 
that  any  particular  business  is,  or  is  not,  an 
"ordinary"  business.  In  each  case  it  is  a 
question  of  fact. 

A  right  to  a  special  amount  of  light  re- 
quired for  an  "extraordinary"  purpose 
cannot  be  acquired  by  twenty  years'  enjoy- 
ment oven  if  it  has  been  so  enjoyed  to  the 
knowledge  of  the  owner  of  the  servient  tene- 
ment. 

Colls    v.    Home   and    Colonial    Stores,   Ld. 
([1904]  A.  C.  179;  73  L.  .1.  Ch.  484;  53  W.  E. 
30;    90   L.    T.    687;    20   T.    L.    E.    475-H.    L., 
No.  37,  supra)  discussed. 
Ambler  and  Another  r.  Gordon,  [1905]  1  K.  B. 

[417;  74  L.  .7.  K.  B.  185;  .53  W.  R.  300;  92 
L.  T.  90;  21  T.  L.  E.  205— Bray,  J. 

48.  Substantial  Xuisniirr—Mandafonj  In- 
junction—Damagrs.l—Tha  defendant  sought 
to  replace  his  old  building  by  one  which  was 
found  as  a  fact  to  seriously  interfere  willi 
the  light  of  the  plaintiff's  premises,  making 
them  less  suitable  for  business  and  occupa- 
tion.    A  mandatory  injunction  was  granted. 

Deprivation  of  light  is  on  a  par  with  otlier 


cases  of  nuisance,  and  an  injunction  will  be 
granted  if  a  substantial  nuisance  is  caused 
thereby.  The  Court  must  look  at  the 
amount  of  light  left  to  a  plaintiff  and  not 
at  the  amount  taken  away  from  his  ease- 
ment by  the  defendant's  operations.  The 
question  is,  whether  so  much  is  left  as  is 
sufficient  for  the  comfortable  use  of  the 
house  according  to  ordinary  requirements. 

The  judgments  of  the  House  of  Lords  in 
Colls  v.  Home  and  Colonial  Stores  ([1904] 
A.  C.  179;  73  L.  J.  Ch.  484;  53  W.  E.  30;  90 
L.  T.  687;  20  T.  L.  E.  475,  No.  37,  supra) 
explained. 
HiGGiNS  AND  Another  v.  Betts,  [1905]  2  Ch. 

[210;  74    L.    J.    Ch.    621;  53   W.  E.  549;  92 
L.  T.  850;  21  T.  L.  E.  .552— Farwell,  J. 

49.  Suhsta72tial  Nuisance-Ancient  Light 
in  Sitting  Boonis— Nuisance  by  Obstructing 
—Cause  of  Aetion.l— In  an  action  for  ob- 
struction of  ancient  lights  in  a  suburban 
villa,  it  appeared  that  the  room  principally 
affected  was  lighted  by  two  windows,  one  to 
the  N.  and  one  to  the  W.  The  defendant's 
building  did  not  obstruct  the  N.  window, 
and  only  partially  obstructed  the  W.  win- 
dow, leaving  more  than  45  deg.  of  light. 

Kekewich,  J.,  found  that  although  the 
room  was  still  well  lighted,  there  was  a  large 
obstruction  of  light,  and  that  the  letting 
and  selling  value  of  the  premises  was  sub- 
stantially  diminished. 

Held  (by  Lord  Loreburn,  L.C.,  and  Lord 
James,  Lords  Eobertson  and  Atkinson  dis- 
senting)— that  upon  these  findings  the  plain- 
tiff had  a  cause  of  action. 

The  effect  of  Colls  v.  Home  and  Colonial 
Stores,  Ld.  ([1904]  A.  C.  179;  73  L.  J.  Ch.484; 
53  W.  E.  30 ;  90  L.  T.  687 ;  20  T.  L.  R.  475— 
H.  L.,  No.  37,  sunra)  discussed. 

Decision    of    the    majoritv    of  the   C.    A. 

([1905]  1  Ch.  480;  74  L.  J.  Ch.  174;  53  W.  E. 

462;  92  L.  T.  209;  21  T.  L.  E.  128)  affirmed. 

Jolly  v.  Kine,  [1907]  A.  C.  1;  76  L.  J.  Ch.  1; 

[95  L.  T.  656;  23  T.  L.  E.  1— H.  L.  (E.) 

50.  Threatened  Injury  —  Injunction  or 
Damages^- Jurisdiction  —  Special  Circum- 
stances— Oppressio7i — Lord  Cairns'  Act  (21 
&  22  Vict.  c.  27),  s.  2.]— Where  no  wrongful 
act  has  been  committed,  but  an  injunction 
is  sought  to  restrain  the  commission  of  one. 
Lord  Cairns'  Act  confers  no  jurisdiction  to 
award  damages  instead  of  granting  an  in- 
junction. 

The  plaintiff  was  the  o«ner  of  a  cottage 
possessing  ancient  lights  and  adjacent  to 
ground  whereon  the  defendant  threatened 
and  intended  to  erect  valuable  buildings 
.  which  would  (as  the  Court  found)  materi- 
allv  obstruct  fhe  lights  and  cause  Iho  plain- 
tiff substantial  damage.  The  plaintiff  had 
been  unwilling  to  sell  his  property  for  a 
less  sum  than  the  cottage,  together  with  its 
easement  of  light,  would,  having  regard  to 
its  situation  in  relation  to  the  adjacent 
ground,  in  fact  commnnd.  In  an  nclion  for 
an  injunction  to  restrain  fhe  erection  of  tl^e 
proposed  building. 
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Held— that  the  plaintiff's  conduct  had  not 
been  extortionate,  and  that  there  were  no 
circumstances  such  as  would  induce  the 
Court  to  award  him  damages  in  lieu  of  an 
injunction,  and  so  compel  him,  in  effect,  to 
sell  his  property  against  his  will. 

Dreyfus  v.  Peruvian  Guano  Co.   ((1889)  -13 
C.  D.  333;  62  L.  T.  581— C.  A.)  applied. 
CooPEE  V.  Laidler,  [1903J  2  Ch.  337;  72  L.  J. 
[Ch.  578;  51  W.  R.  539— Buckley,  J. 

(d)  Eight  to  Support. 
And  see  HiGHW  YS,  No.  67. 

51.  Adjoiniyig  Buildings— Bight  to  Lateral 
Support— Knowledge  of  Support — Prescrip- 
tion—Evidence.]— Where  an  easement  of 
support  is  claimed  by  the  owner  of  one  of 
two  adjoining  houses,  which  have  not  a  com- 
mon origin,  against  the  o^Mier  of  the  other, 
it  must  be  shown  that  the  owner  of  the  ser-  \ 
vient  tenement  knew,  or  had  the  means  of  i 
knowing,  that  his  house  was  affording  sup- 
poct  to  the  other. 

Gately   v.   Martin,   [1900]   2  Ir.   E.  269— 

[Q.  B.  Div. 

52.  Adjoining  Land— Implied  Reservation 
— "  Easement  of  Necessity  "—Prescription- 
Bods  and  Ties  Underground  —  Enjoyment 
Openly  or  Clam— Sufficient  Notice  of  Exist- 
ence of  Special  and  Unusual  Support.] — 
There  must  be  some  knowledge  or  means  of 
knowledge  on  the  part  of  the  person  against 
whom  there  is  claimed  a  right  of  support 
for  the  building  of  another. 

Dalton  V.  Aiigus  ((1881)  6  App.  Cas.  740; 
50  L.  J.  Q.  B.  689;  30  W.  E.  191;  44  L.  T.  844 
— H.  L.   (E.)  considered. 

The  owner  in  fee  of  land  in  his  own  occu- 
pation who  was  also  owner  of  an  adjacent 
wharf  in  the  occupation  of  his  tenants,  con- 
struotsd  a  graving  dock  on  his  own  premises, 
with  timber  sides,  and,  in  or  about  1861, 
under  some  arrangement  with  his  tenants, 
carried  rods  or  ties  through  the  boundary 
fence  under  the  wharf  to  a  distance  of  about 
15  ft.  6  in.,  piles  being  placed  there,  and  the 
rods  or  ties  being  fastened  to  the  piles  by 
nuts.  The  rods  or  ties  were  not  visible 
under  the  wharf,  but  two  nuts,  a  few  inches 
above  the  ground,  were  occasionally  visible. 
More  than  twenty  years  before  action 
brought  the  owner  conveyed  the  wharf  to 
the  plaintiffs,  the  conveyance  being  silent  as 
to  the  support.  The  owner  subsequently 
conveyed  the  graving  dock  to  the  defendants. 
This  conveyance  was  also  silent  as  to  the 
support.  Everything  was  honestly  and  (as 
far  as  it  could  be)  openly  done,  withoiit  any 
deception  or  concealment. 

Held  (Vaughan  Williams,  L.J.,  dissent- 
ing)—that  the  tie-rods  which  passed  through 
the  plaintiff's  property  were  reasonably ! 
necessary  to  the  enjoyment  of  the  defend- 
ant's do:k  in  its  then  present  condition;  but 
the  dock  was  capable  of  use  without  them,  I 
and  th^re  could  not  be  implied  any  reserva-  ! 


tion  in  respect  of  them;  that  the  tie  rods 
did  not  form  part  of  the  corporeal  structure 
of  the  dock,  and  could  not  be  held  not  to 
have  passed  by  the  conveyance  of  the  adjoin- 
ing property;  that  notice  of  the  existence  of 
the  supports  ought  not  to  be  attributed  to 
the  plaintiffs,  nor  were  they  put  on  inquiry; 
and  that  the  plaintiffs  might  remove  the 
ties. 

Decision  of  Cozens-Hardy,  J.   ([1901]  2  Ch. 
300;  70  L.  J.  Ch.  558;  84  L.  T.  527;  17  T.  L.  E. 
447),   aflirmed. 
Union   Lighterage   Co.     v.    London    Graving 

[Dock  Co.,   (1902)  2  Ch.  557;  71  L.  J.  Ch. 
791 ;  87  L.  T.  381 ;  18  T   L.  E.  754— C.  A. 

53.  Subsidence— Asphalt— Injury^to  Build- 
ings—Loss of  Asphalt— Injunction  — Dam- 
ages.]—HigMs  of  property  must  be  respected, 
even  when  they  conflict,  or  seem  to  conflict, 
with  the  interests  of  the  community.  If 
private  property  is  to  be  sacrificed  for  the 
benefit  of  the  public,  it  must  be  done  under 
the  sanction  of  the  Legislature,  which  can, 
and  generally  does,  provide  compensation. 
Asphaltum  is  a  mineral,  and  not  water. 
The  defendants  interfered  with  the  plaintiffs' 
right  of  support,  they  let  down  the  surface 
of  the  plaintiffs'  land,  and  consequently  did 
injury  to  the  plaintiffs' adjacent  lands,  build- 
ings, and  a  fence,  and  the  plaintiffs  also 
suffered  injury  by  the  loss  of  the  asphaltum 
which,  on  the  removal  by  the  defendants  of 
the  lateral  support  of  their  land,  passed  into 
the  defendants'  laud,  and  was  appropriated 
by  them  to  their  own  use. 

Held— that  the  plaintiffs  were  entitled  to 
an    injunction    restraining    the    defendants 
from  digging  and   winning  or  otherwise  re- 
moving the  asphaltum,  and  to  damages. 
Trinidad  Asphalt  Co.  v.  Ambard,  [1899]  A.  C. 

[594;  68  L.  J.  P.   C.  114;  48  W.  E.  116;  81 
L.  T.  132-P.  C. 
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I.  CHAPELS. 

1.  Consecrated  Public  Chapel  —  Domestic 
Oratory— Evidence  of  Z7ser.]— A  chapel  in  the 
grounds  of  Waddeton  Court,  which  was  part 
of  the  original  mansion-house,  but  was  now 
a  separate  biTilding,  had  been  used  by  the 
vicar  of  the  parish  church  for  Divine  service. 

Held— upon  the  evidence  of  user  and  the 
documentary  evidence,  not  to  be  a  conse- 
crated public  building,  but  a  domestic 
oratory,  to  the  possession  of  which  the  vicar 
had  no  right  and  of  Avhich  he  was  not  in- 
cumbent. 

Nevill   v.,  Studdy,    (1906)   22  T.   L.   R.   349- 
[Buckley,  J. 

II.  CHURCH  OF  ENGLAND. 
(a)  Discipline  and  Ecclesiastical  Offences. 

2.  Deprivation  of  Preferment  by  Bishop- 
Separation  Order— "  Persistent  Cruelty"— 
"Aggravated  Assault"— "  Judicial  Separa- 
tion"—Clergy  Discipline  Act,  1892  (55  &  56 
Vict.  c.  32),  s.  1,  sub-s.  1  (d)  {e)— Summary 
Jurisdiction  {Married  Women)  Act,  1895  (58 
&  59  Vict.  c.  39),  ss.  4,  5,  12.]— On  January 
28th,  1902,  the  plaintiff's  wife  applied  for  and 
obtained  a  separation  order  against  the 
plaintiff  under  the  Summary  Jurisdiction 
(Married  Women)  Act,  1895,  on  the  ground 
of  his  "  persistent  cruelty." 

On  March  7th,  1902,  the  defendant  caused 
a  notice  to  be  sent  to  the  plaintiff  under  the 
Clergy  Discipline  Act,  1892,  which  recited 
that  a  separation  order  had  been  made 
against  the  plaintiff  under  the  Summary 
Jurisdiction  (Married  Women)  Act,  1895, 
"  which  Act  revoked  and  re-enacted  with 
modifications  the  fourth  section  of  the 
Matrimonial  Causes  Act,  1878,"  and  that  the 
order  had  become  conclusive  within  the 
meaning  of  the  Clergy  Discipline  Act,  1892, 
and  gave  notice  of  the  defendant's  intention 
to  declare  the  plaintiff's  preferment  of  the 
Vicarage  of  Cowlinge  vacant ;  and  on  March 
7th,  1902,  the  defendant  declared  the  living 
vacant  accordingly. 

Held— that  the  provision  in  the  Act  of 
1895  which  authorises  the  making  of  a  separ- 
ation order  on  the  ground  of  "  persistent 
cruelty  "  was  not  a  re-enactment  with  modi- 
fication of  the  provision  in  sect.  4  of  the  Act 
of  1878,  enabling  a  separation  order  to  be 
made  upon  the  ground  of  conviction  for  an 
"  aggravated  assault " ;  that  the  separation 
order  was  not  an  order  for  "  judicial  separa- 
tion "  against  a  clergyman  in  a  divorce  or 
matrimonial  cause  withia  sect.  1,  sub-sect. 
1  ((/),  of  the  Clergy  Discipline  Act,  1892;  that 
the  declaration  made  by  the  bishop  was  not 
authorised,  and  was  invalid. 
Sweet  v.  Bishop  op  Ei,y,  [1902]  2  Ch.  508;  71 

[L.  J.  Ch.  771;  50  W.  II.  520;  86  L.  T.  679; 
18  T.  L.  E.  632— Joyce,  J. 

3.  Fraudulent  Collection  of  Alms— Immoral 
Act-Clergy  Discipline  Act,  1892  (55  &  56  Vict. 


c.  32),  s.  2. J— To  unlawfully  go  about  as  a 
collector  of  alms  under  false  and  fraudulent 
pretences  is  an  immoral  act  within  the 
meaning  of  sect.  2  of  the  Clergy  Discipline 
Act,  1892. 

FitzMaurice  v.  Hesketh,  [1901]  A.  C.  266;  73 

[L.  J.  P.  C.  55;  90  L.  T.  216;  20  T.  L.  R. 

;  302-P.  C. 

4.  "Immoral  Conduct"— "  Dangerous  to 
the  Beputation  and  Unworthy  of  the 
Character  of  Ministers  of  Beligion"— 
"Offence  against  Morality" — Evidence  of — 
humoral  and  Biotous  Behaviour  with  Prosti- 
tutes—Clergy Discipline  Act,  1892  (55  &  56 
Vict.  c.  32),  ss.  2,  3,  12— Canons  71  and  109  of 
1603.]— The  2nd  section  of  the  Clergy  Disci- 
pline Act,  1892,  enacts  that  "  If  a  clergyman 

I  ...  is  alleged  to  have  been  guilty  of  any 
immoral  act,  immoral  conduct,  or  immoral 
habit,  or  of  any  offence  against  the  laws 
ecclesiastical  being  an  offence  against  mora- 
lity, and  not  being  a  question  of  doctrine  or 
ritual,  he  may  be  prosecuted "  under  the 
Act. 

A  certain  club  was,  before  it  was  closed  as 
a  disorderly  house,  a  well-known  club  fre- 
quented by  men  and  prostitutes,  where  danc- 
ing was  carried  on  very  late  at  night  after 
all  respectable  places  of  entertainment  had 
been  closed.  The  defendant — a  rector — went 
there  after  12  at  night  at  the  end  of  an  even- 
i  ing  spent  at  different  places  of  entertain- 
ment, and  then,  after  realizing  the  char- 
acter of  the  place,  stayed  there  three- 
quarters  of  an  hour,  talking  and  joking  with 
prostitutes,  and  behaving  himself  in  an  im- 
moral and  riotous  manner  with  the 
prostitutes. 

Held— that  the  defendant's  presence  and 
action  at  the  club  constituted  conduct  so 
"  dangerous  to  the  reputation  and  unworthy 
of  the  character  of  ministers  of  religion,"  as 
to  be  contrary  to  the  75th  and  109th  canons, 
and  therefore  "  an  offence  against  the  laws 
ecclesiastical,"  as  well  as  "  an  offence  against 
morality  "  within  the  meaning  of  the  Clergy 
Discipline  Act,  1892. 

Beneficed  Clerk  v.  Lee  ([1897]  A.  C.  226  at 
pp.  229,  230;  66  L.  J.  P.  C.  8;  75  L.  T.  461— 
P.    C.)    followed. 
Sweet  v.  Young,  [1902]  P.  37;  50  W.  R.  96— 

[L.   T.   Dibdin,   Esq.,   K.C.    (Chancellor  of 
the  Diocese  of  Rochester.) 

5.  Indecent  Behaviour  in  Church— Convic- 
tion by  Magistrates-Offence  against  General 
Ecclesiastical  Laiv— Jurisdiction  of  Consis- 
tory Court— Ecclcsiatical  Courts  Jurisdiction 
Act,  1860  (23  &  24  Vict.  c.  32),  s.  2-Clcrgy 
Discipline  Act,  1892  (55  &  56  Vict.  c.  32),  s.  2.] 
—The  provisions  of  the  first  part  of  sect.  2 
of  the  Clergy  Discipline  Act,  1892,  by  which 
proceedings  can  be  taken  following  up  a 
conviction  in  a  temporal  Court,  are  quite 
distinct  from  the  subsequent  provisions  re- 
lating to  general  charges  of  immoral  acts 
and  immoral   conduct. 

Where  a  clergyman  has  been  convicted  by 
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a  temporal  Court  of  an  act  constituting 
an  ecclesiastical  offence,  he  must,  on  the  con- 
clusive proof  prescribed  by  the  statute  being 
given,  be  convicted  also  in  the  Ecclesiastical 
Court  under  the  Clergy  Discipline  Act,  1892, 
whether  the  act  committed  by  him  be  an 
offence  against  morality  or  not,  provided  it 
is  not  a  doctrinal  or  ritual  offence. 

The  defendant  was  convicted  in  petty  ses- 
sions of  having  been  guilty  of  indecent  be- 
haviour in  church  during  the  celebration  of 
divine  service  therein,  and  was  fined,  and 
this  conviction  was  confirmed  by  the  quarter 
sessions.  The  indecent  behaviour  was  this  : 
Having  come  to  the  church  with  a  number 
of  followers,  in  accordance  Avith  a  pre-con- 
certed scheme,  he,  during  the  prayer  of  con- 
secration in  the  celebration  of  Holy 
Communion,  rose  from  his  seat,  and,  refer- 
ring to  the  way  in  which  the  celebrant  was 
acting,  said,  "  This  is  idolatry  !  Protestants, 
leave  the  house  of  Baal !  "  and  proceeded  to 
leave  the  church  with  his  followers. 

Held— that  the  defendant  was  guilty  of  a 
deliberate  and  wholly  unjustifiable  breach  of 
the  law,  both  civil  and  ecclesiastical,  and 
ought  to  be  monished  to  refrain  from  such 
conduct  for  the  future. 
Girt  v.  Fillingham,  [1901]  P.  170— Chancellor 

[of    the    Diocese    of    St.    Albans     (A.    B. 
Kempe,  Esq.). 

6.  Indecent  Behaviour  in  Church— Brawl- 
ing in  Church— Interfering  with  Divine  Ser- 
vice—Evidence—Ecclesiastical Courts  Juris- 
diction Act,  1860  (23  &  24  Vict.  c.  32),  s.  2.]- 
Where  it  is  proved  that  anj-body  has  used 
loud  expressions  or  interfered  with  the 
proper  and  orderly  conduct  of  the  service 
by  expressions  indicating  his  own  disap- 
proval, tribunals  ought  to  hold  that  it  was 
indecent  behaviour. 

Where  the  majority  of  the  justices  came 
to  the  conclusion  that  the  evidence  could  not 
be  relied  upon,  and  that  the  word  "  idol- 
atry "  was  uttered  by  the  respondent  not 
loiidly  and  not  in  an  indecent  manner,  and 
no  disturbance  was  caused  by  the  use  of  the 
word,  but  by  the  appellant's  ejecting  the 
respondent,  the  case  was  not  sent  back  to  the 
justices,  as  it  could  only  have  been  sent  back 
for  a  statement  of  the  evidence  on  which 
the  justices  found  their  conclusion,  and  that 
would  have  been  contrary  to  the  established 
practice. 

Jones  v.  Catterall,   (1902)  18  T.  L.  R.  367— 
[Div.  Ct. 

7.  Occasional  Swearing  and  Rihaldry—  Clergif 
Discipline  Act,  1892  (55  &  56  Vict.  c.  32)  s.  2.] 
— Habitual  swearing  and  ribaldry  is  an  "  im- 
moral habit  "  or  "immoral  conduct"  within  the 
meaning  of  the  Clergy  Discipline  Act,  1892,  s.  2  ; 
but  the  occasional  use  of  such  language  is  not  an 
"  immoral  act "  within  the  meaning  of  that 
section. 

Moore  r.  Bishop  of  Oxford,  [1904]  A.  C. 
[283  ;  73  L.  J.  P.  C.  43  ;  90  L.  T.  425— P.  C. 


8.  Officiating  in  Uncnmecrated  Room  in 
another  Clergyman\i Parish — Private  Ministra- 
tion— Inhibition  of  Diocesan  of  Parish — Church 
Discipline  Act,  1840  (3  &  4  Vict.  c.  86).]— The 
respondent,  a  clerk  in  holy  orders  of  the  Church 
of  England,  was  charged  with  having  officiated 
in  an  unconsecrated  parish  room  contrary  to  the 
wish  and  without  the  consent  of  the  promoter, 
the  vicar  of  the  parish,  and  notwithstanding  the 
inhibition  of  the  Archbishop,  the  diocesan  of  the 
parish.  The  parish  room  was  the  private 
property  of  M.,  who  was  using  the  same  as  a 
private  chapel.  The  persons  who  attended  the 
services,  and  were  not  members  of  M.'s  family, 
were  a  good  many,  and  were  either  his  tenants 
or  admitted  to  be  present  by  his  permission. 

Held — that  the  attendance  of  such  persons  in 
the  parish  room  could  not  be  accounted  as  an 
attendance  of  that  domestic  character  which  was 
necessary  to  legalise  the  services  held  there  ; 
that  the  respondent  must  be  further  admonished 
to  abstain  from  offending  in  like  manner  for  the 
future  ;  and  that  he  must  be  condemned  in  the 
costs  of  the  proceedings. 
Nesbitt  v.  Wallace,  [1901]  P.  354  ;  17  T.  L. 

[R.  727— Dean  of  Arches  (Sir  Arthur  Charles). 

9.  Officiating  Outside  Parish — Prohibition 
bij  Bishop.] — It  is  an  ecclesiastical  offence  for  a 
priest  of  the  Church  of  England  to  ordain  a 
presbyter  or  priest  to  officiate  and  to  administer 
the  Holy  Communion. 

A  parish   priest   after   holding    service   in   a 

Nonconformist  chapel    in    another   parish  pur- 
\  ported  to  ordain   a  layman.      In   so    acting  he 

disregarded    the     express     prohibition    of     his 

Bishop. 

Held — that    he    was    guilty   of    an    offence 

punishable  by  deprivation  ;  but  that  in  view  of 
I  his  submission  he  should  only  be  suspended  for 
[  two  years,  admonished  and  condemned  in  costs. 
[  Bishop  OF  St.  Albans  r.  Fillingham,  [1906] 
1      [P.  163  ;  22  T.  L.  R.  293,  332— Dean  of  Arches. 

10.  Practice — Appeal — Special  Leave  —  Idle 
and  Frirolons  Application.] — Where  it  is  only 
suggested  that  some  evidence  might,  or  perad- 
venture  might,  be  forthcoming  which  might  to 
some  extent  qualif  j^  the  evidence  given  before, 
and  no  definite  proposition  placed  before  the 
Privy   Council,   and   no   definite  evidence  sug- 

j  gested,  leave  to  appeal   under  the  Clergy  Dis- 
ciiiline  Act,  1892,  s.  4,  sub-s.  2,  will  be  refused. 
In  re  Evans  &  "Woods,  Ex  parte  Woods, 
[1900]  A.  C.  338  ;  69  L.  J.  P.  C.  82— P.  C. 

11.  Beservation  of  Sacrament  over  Altar — 
Act  of  Adoration — Ecclesiastical  Offence.] — The 
reservation  of  the  Blessed  Sacrament  is  an 
ecclesiastical  offence  against  the  laws  of  the 
Church  of  England.  The  vicar  of  a  parish 
church  reserved  the  Blessed  Sacrament  in  a 
tabernacle  placed  above  the  altar  in  the  church 
with  a  lamp  burning  before  it,  and  the  choir 
were  trained  to  genuflect  before  it. 

Held — that  the  vicar  had  committed  an 
ecclesiastical  offence. 

Bishop  of  Oxford  r.  Henly,  [1907]  P.  88  ;  23 
[T.  L.  R.  152— Court  of  Arches. 
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(b)  Ornaments  and  Erections  in  Churches. 

12.  Chancel  Screen— Figures,  Crucifixion, 
Virgin  Mary,  and  St.  John— Decoration- 
Superstitious  Reverence  and  Regard.} — 
Sculptured  representations  of  sacred  sub- 
jects, if  set  up  for  the  purposes  of  decora- 
tion only,  are  not  in  themselves  unlawful 
in  the  Church  of  England;  but  they  are  un- 
lawful if  set  up  under  circumstances  which 
induce  a  just  and  reasonable  apprehension 
that  they  are  likely  to  be  made  the  object 
of   superstitious   reverence   and   regard. 

An  application  was  made  to  the  Court  to 
decree  a  faculty  authorizing  a  chancel 
screen  of  oak  to  be  set  up  in  a  chapel,  with 
the  figure  of  Our  Lord  on  the  Cross  upon 
the  centre  of  it,  and  the  figure  of  the  Virgin 
Mary  on  one  side  and  of  St.  John  on  the 
other.  It  was  not  intended  that  any  of 
these  figures  should  surmount  the  screen. 
It  was  proposed  that  they  should  be 
attached  to  the  upper  portion  of  the  tracery, 
the  central  figure  being  placed  immediately 
over  the  entrance  archway,  and  the  other 
two  on  the  right  and  on  the  left,  at  a  some- 
what less  elevation,  upon  pedestals  or  stands 
affixed  to  the  woodwork.  The  Chancellor  of 
the  Diocese  refused  the  application  which 
was  made  by  the  vicar,  churchwardens  of 
the  parish  church,  and  the  chapel  wardens 
of  the  chapel,  one  of  whom  was  the  donor 
of  the  screen.     On  appeal : 

Held— as  neither  from  its  character  nor 
proposed  position  the  screen  could  be  re- 
garded as  unlawful,  and  as  no  evidence  was 
given  leading  the  Court  to  suppose  that  it 
was  likely  to  be  treated  otherwise  than 
simply  as  an  architectural  decoration,  the 
faculty  applied  for  might  be  granted;  and 
that  the  mere  suggestion  that  it  might 
cause  ofience  was  not  enough  to  cause  the 
Court  to  refuse  the  faculty. 
In  ee  St.   Anselm,  Pinner,  [1901]  P.  202;  17 

[T.  L.  E.  342-Sir  Arthur  Charles,  Court 
of  Arches. 

13.  Crucifix  —  Faculty  —  Parishioners.}— 
The  Court  ordered  the  removal  of  a  mov- 
able crucifi<c  standing  on  the  re-table  in  the 
chancel  of  a  church,  and  also  of  a  crucifix 
fastened  to  the  north  wall,  just  above  and 
at  the  side  of  the  pulpit,  on  the  ground  that 
they  were  illegal  church  ornaments,  and  not 
architectural  decorations;  and  that,  even  if 
they  were  lawful  church  ornaments,  the 
Court  would  not  authorize  their  retention, 
as  they  had  been  used  for  superstitious  pur- 


Kensit     v.     St.      Ethelbdrga,      Bishopsgate 

[Within    (Rector    of),    [1900]    P.    80;    15 

T.  L.  A.  549— Dr.  Tristram,  Chancellor. 

14.  Decoration— Organ— Screen— Figure  of 
Christ— Representation  of  Historical  Event 
set  up  for  Purpose  of  Decoration  only.}— 
On  an  unopposed  application  by  a  vicar  and 
churchwardens  the  Ordinary  granted  a 
faculty  for  : 

B.D.— VOL.  I. 


(1)   The   removal   of   the   organ   from   the 
east  end  of  the  north  aisle  to  a  new  posi- 
tion—as   being    an    improvement    for    the 
parish; 
j      (2)    A   screen    separating    the    old   organ 
'.  chamber    or    chapel    from    the    rest    of   the 
church,  and  the  decoration  of  such  chamber 
J  in    accordance   with   the   decoration   of   the 
rest  of  the  church— as  being  desirable  and 
I  advantageous;  and 

(3)  The  erection  of  a  figure  of  Christ  in 

the  act  of   blessing,   sculptured   in  stone   in 

:  high    relief,    and    surrounded    by    a    frame 

I  having  representations  of  angels,  the  whole 

,  standing  on  a  single  stone  pedestal— as  being 

a  representation  of  an  historical  event  set 

up  for  the  purpose  of  decoration  only. 

[  In  re  Christ  Chdrch,  Ealing,  [1906]  P.  289 

i  [ — Dr.  Tristram,  Chancellor. 

15.  Holy  Table— Marble  Table— Wooden 
I  Table  with  Marble  Slabs  on  Front  and 
i  Sides.}— A.  faculty  ought  not  to  issue  for 
I  the  erection  in  a  church  of  a  holy  table  of 
j  marble. 

Faulkner  v.  Litchfield  ((1845)  1  Rob.  Ecc. 

Rep.   184— Court  of  Arches)   and  Liddell  r. 

Beale  (Moore,  p.  132)  followed. 

But   it   is   permissible   to   erect  a   wooden 

;  table  with  decorative  marble  slabs  screwed 

i  to  the  front  and  sides. 

In  ee  St.  Luke,   Chelsea,   [1904]   P.    257;    20 

[T.  L.  R.  422— Dr.  Tristram,  Chancellor. 

16.  Holy  Table  in  Side  Chapel— Proviso 
enabling  Court  to  order  Removal  of  such 
Holy  Table — Unlawful  Ornatncnts  or  Ser- 
vices.}—The  Court,  upon  the  evidence,  was 
satisfied  that  the  celebration  of  the  early 
Communion   in   a  side  chapel   instead  of  in 

I  the  chancel  would  be  a  convenience  to  the 
clergyman  and  to  the  attending  communi- 
cants, and  some  saving  of  expense  to  the 
parish,  and  that  it  was  the  general  wish  of 
the  parishioners  that  a  Holy  Table  should 
be  placed  in  a  side  chapel  for  this  purpose, 
granted  a  faculty  for  its  erection;  but  under 
the  circumstances  inserted  therein  a  proviso 
reserving  to  the  Court,  on  being  satisfied  that 
any  ornaments  other  than  those  sanctioned 
by  the  present  or  future  faculty  have  been 
introduced  into  the  chapel,  or  unlawful  ser- 
vices performed  in  it,  to  order  the  removal 
of  the  Holy  Table  from  the  chapel. 
St.  Anne's  (Rector  of),  Limehouse  v.  Par- 
[ishioners  of  Same,  [1901]  P.  73;  17  T.  L.  R. 
27— Tristram,  Q.C.,  Consistory  Court 
(London). 

18.  Lighted  Candles  placed  on  Re-table— 
Not  required  for  Light.}— This  case  raised 
the  question  of  the  legality  of  burning 
lighted  candles  on  the  Holy  Table  when  not 
required  to  give  light.  The  Chancellor  of 
the  Diocese  of  London,  after  calling  atten- 
tion to  the  conflict  between  the  judgments 
of  the  Archiepiscopal  Courts  and  the  Judi- 
cial Committee,  refused  to  disiuss  and  deter- 
mine  which   of   these   superior   Courts   had 

35 
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arrived  at  a  correct  solution  of  the  question, 
but  made  an  order  in  such  terms  as  to 
enable  either  party  to  the  suit  to  bring  the 
question  before  the  Judicial  Committee  for 
its  final  determination. 

Martin  v.  Maconochie   (L.  R.  2  A.  E.  116; 
Bishop  of  Lincoln's  Case,    (1891)  P.  9)  con- 
sidered. 
St.  Paul's,  Camden  Square,   (1898)  Consistory 

[Court  of  London  14  T.  L.  R.  85,  156-Dr. 
Tristram,  Q.C.,  Chancellor  of  Di 


19.  Removal  oj  Ornaments— Civil  Suit- 
Benefice  V acant— Insufficiency  of  Interest- 
Secretary  to  Archbishop- Sequestrator  of  \ 
Benefice.}— In  a  civ  LI,  as  distinguished  from  a  j 
criminal  suit,  the  promoter,  not  being  a 
parishioner,  must  show  that  he  has  some 
special  interest.  ; 

The  secretary  to  the  diocesan  has  not,  as 
such,  sufficient  interest  in  a  parish,  of  which  [ 
he  is  not  a  parishioner,  to  enable  him  to 
promote  a  civil  suit  calling  upon  the  church- 
wardens of  the  parish  (the  benefice  being  '■ 
vacant)  to  show  cause  why  they  should  not 
be  ordered  to  remove  from  the  church 
certain  ornaments  introduced  without  the 
aixthority  of  a  faculty. 

Lee  v.  Fagg  ((1874)  L.  R.  6  C.  P.  38) 
followed. 

Semble,  the  fact  that  he  is  also  sequestrator 
of  the  vacant  benefice  would  not  give  him 
sufficient  interest. 

Noble  v.  Reast  and  Another,   [1904]   P.  34— 
[Chancellor  of  York  Diocese. 

20.  Removal  of  Illegal  Erections— Interest 
m  Subject-mattei — Parishioner  of  New  Eccle- 
siastical Parish — Non-resident  Ratepayei — 
Removal  of  Illegal  Erections  in  a  Church — 
Confessional  Boxes— Images— Roly  Water 
Stoups.']—li  is  settled  law  that  the  promoter 
of  a  civil  suit  in  the  Ecclesiastical  Courts 
must,  if  called  upon  by  the  opposite  party, 
satisfy  the  Court  that  he  has  a  present 
interest,  or  the  possibility  of  an  interest 
in  the  subject-matter  of  the  suit,  and  that 
unless  he  so  satisfies  the  Court  his  suit  is 
dismissed. 

The  petitioner's  brother  was  owner  of  a 
cottage  in  a  parish  of  the  Annunciation  in 
the  town  of  Brighton.  The  petitioner  be- 
came his  weekly  tenant  of  it  on  26th  Septem- 
ber, 1898,  at  10s.  per  week.  He  paid  the  first 
week's  rent  on  3rd  October,  1898.  He  pro- 
cured his  entry  on  the  rate-book  on  29th 
September,  1898.  He  took  the  house  for  the 
sole  purpose  of  giving  himself  a  locus  standi 
to  bring  the  suit. 

Held— that  though  the  parish  of  the  An- 
nunciation had  been  created  a  separate 
parish  for  all  ecclesiastical  purposes,  the 
petitioner  was  entitled  to  attend  and  vote 
in  the  vestry  of  the  new  ecclesiastical  parish 
notwithstanding  he  did  not  reside  there. 

Confessional  boxes  and  other  articles  of 
church  furniture  appropriate  for  receiving 


confessions,  an  image  of  the  Good  Shepherd 
on  a  pedestal  with  candles  on  each  side  of 
it,  and  a  lighted  lamp  in  front  of  it,  other 
images,  and  two  holy  water  stoups  were 
ordered  to  be  removed  from  the  church  as 
illegal  erections  in  a  church. 

Held  also— that  consent  of  the  Lord  Bishop 
of  Chichester  was  not  necessary  to  the  hear- 
ing and  determination  of  the  caiise. 
Davey  v.  Hinde,  [1901]  P.  95— Dr.  Tristram, 
[Consistory  Court  of  Chichester. 

21.  Removal  of  Illegal  Church  Ornaments 
—Non-Resident  Ratepayer— Right  to  Promote 
Faculty  Sziit— Stations  of  the  Cross— Con- 
fessional Boxes  —  Crucifixes  —  Tabernacles  — 
Holy  Water  Stoups— Images.}— D.  took  on  a 
weekly  tenancy  a  six-roomed  house  in  an 
ecclesiastical  parish  formed  under  Lord 
Blandford's  Act :  he  sublet  five  of  the  rooms, 
and  furnished  one  room  which  he  occasion- 
ally used,  but  in  which  he  never  slept :  he 
was  entered  in  the  rate-book  of  the  civil 
parish  out  of  which  the  ecclesiastical  parish 
had  been  formed,  and  he  paid  all  the  rates. 

Held— that  he  had  sufficient  interest  to  en- 
title him  to  promote  a  suit  for  a  faculty  to 
remove  illegal  ornaments  from  the  church 
of  the  ecclesiastical  parish,  although  he  ad- 
mitted that  his  only  object  in  renting  the 
house  was  to  obtain  a  locus  standi  for  such 
purpose. 

The  following  ornaments  were  ordered  to 
be  removed  :  — 

(1)  Stations  of  the  Cross;  (2)  Confessional 
boxes;  (3)  Crucifixes  with  a  canopy  or  crown 
over  them ;  (4)  Tabernacles  with  lamps  burn- 
ing before  them;  (5)  Holy  water  stoups; 
(6)  Images  of  The  Good  Shepherd,  The 
Virgin  Mary,  St.  Joseph  and  The  Sacred 
Heart,  with  their  lamps,  vases,  curtains  and 
crowns,  &c. 

Davey  v.  Hinde  (Second  Hearing),  [1903]  P. 
[221— Dr.  Tristram. 

22.  Reredos— Removal  of  Ten  Command- 
ments to  the  West  End— F acuity .}— The 
Court  granted  a  faculty  for  the  removal  of 
the  Ten  Commandments  from  a  reredos 
which  was  about  to  be  placed  at  the  east  end 
of  a  church,  and  the  placing  of  them  in  the 
west  end,  it  being  impossible  to  place  them 
at  the  east  end  without  removing  certain 
monuments  which  were  there  already,  and 
the  west  end  being  the  place  where  they 
could  be  most  conveniently  read. 

Liddell  v.  Beal   ((I860)  14  Moore,  P.  C.  7, 
15;  8  W.  R.  569— P.  C.)  followed. 
St.  Giles's,  Cripplegate,  (1901)  17  T.  L.  R.  672. 

23.  Second  Communion  Table  —  Chancel 
Screen  with  Gates— Crucifix  and  Figures 
upon  Screen — Ancient  Rood-stairs  and  Rood- 
loft  Boor— Restoration  of  pre-Re formation 
Screen  ifood.]— Upon  the  application  of  the 
vioar  and  churchwardens  of  a  parish  church, 
there  being  no  opposition  and  no  complaint 
as  to  irregularities  in  the  mode  of  conduct- 
ing services,  a  faculty  was  granted  for :  (1) 
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Church  of  England— Co?i<wtwcf?. 
A  second  communion  table  in  a  side  chapel ; 
(2)  A  chancel  screen;  and  (3)  Gates  in  such 
screen,  as  it    was    proved  that,  the  church 
being  left  open  and  unattended,   some  pro- : 
tection  to  the  books,  organ,  etc.  in  the  chan- 1 
eel  was  desirable ;  but  i  ot  (4)  for  placing  a 
group    of    life-size    figures    of    Christ,    the 
Virgin  Mary,  and  St.  John  upon  the  top  of  \ 
the  screen.     It  was  proposed  to  place  these 
figures    in    the    identical    positions    occupied 
before  the  Reformation  by   similar  figures, 
virtually,  indeed,  to    restore  the    pre-Kefor- 
mation  screen  and  rood  in  front  of  the  ex- 
isting old   rood  door ;   and  the  Court  consi-  ! 
dered  that  it  would  be  unlawful  (or,  if  not 
unlawful,  inexpedient),  to  permit  this,  there 
being    a    danger    that  the  figures  might  be- 
come objects  of  "superstitious  reverence." 
Ix  RE  Paignton  (Vicae  and  Churchwardens), 
[1905J  P.  Ill— Exeter  Consistory  Ct. 

24.  Second  Communion  Table— Legality  | 
o/.]  —  A  second  Communion  table  may 
legally  be  permitted  in  a  church,  and  if  in- 
troduced with  the  sanction  of  the  ordinary 
by  means  of  a  faculty  is  a  legal  fitting  of  the 
church.  The  circumstances  which  warrant 
such  a  faculty  and  the  structural  or  other 
arrangements  which  should  be  made  in  any 
particular  church  where  a  second  holy  table 
IS  sanctioned  are  matters  to  be  decided  by 
the  authority  granting  the  faculty  in  each 
case. 

A  second  table  was  allowed  to  be  placed  in 
a  side  chapel  so  as  to  economise  warming 
and  lighting  expenses  at  daily  services  at- 
tended by  small  congregations. 
St.  John  the  Baptist,  Buxton,  [190"]  P-  3C8; 
[23  T.  L.  K.  694— Dean  of  Arches. 

25.  "Stations  of  the  Cross  "—Darkening  oj 
Chancel  Windows  —  Placing  Curtains  over 
Ten  Commandments  —  Lord's  Prayer  and 
Apostles'  Creed  —  Reredos  —  Side  Chapel- 
Communion  Table  in.]— Without  having 
obtained  a  faculty  and  in  opposition  to  the 
wishes  of  his  parishioners  an  incumbent  of 
a  parish  church  introduced  into  it  pictures 
representing  the  "  Stations  of  the  Cross," 
which  were  proved  to  have  been  used 
superstitiously,  and  four  crucifixes.  He  had, 
also,  placed  curtains  over  the  Ten  Com- 
mandments, the  Lord's  Prayer,  and  the 
Apostles'  Creed  engraved  on  the  east  chan- 
cel wall,  and  by  attixing  permanent  blinds 
on  the  east  window  and  a  side  chancel  win- 
dow darkened  the  chancel.  The  Court 
ordered  that  the  incumbent  should,  within 
three  months,  remove  the  "  Stations  of  t'.e 
Cross,"  the  crucifixes  and  the  curtains,  and 
should  take  down  the  blinds;  and  expressed 
itself  prepared  to  issue  a  faculty  to  the 
parishioners'  churchwarden  to  carry  out 
this  order,  if  the  incumbent  should  fail  to 
comply    with    it. 

The  Court  sanctioned  (subject  to  certain 
alterations)  by  a  confirmatory  faculty  ihe 
erection  of  a  Communion  table  with  a  rere- 


dos in  the  chancel  in  place  of  a  Communion 
table  formerly  there,  though  erected  by  the 
incumbent  in  opposition  to  a  vote  of  the 
vestry,  on  the  ground  of  its  being  an  artistic 
improvement  to  the  church. 

The  erection  in  the  church  of  a  side 
chapel  with  a  Communion  table  in  it,  though 
not  approved  of  by  the  parishioners,  was 
also  sanctioned  by  the  Court,  subject  to 
certain  alterations. 
Re  St.  Mark's,  Maeylebone;  Sr.  Mark's  Vicae 

Iv.  Paeishionees,  [1898]  P.  114;  14  T.  L.  R. 

103  —  Consistory  Court  of  London  —  Dr. 
Tristram,  Q.C.,  Chancellor  of  Diocese. 

26.  Stations  of  the  Cioss— Crucifix  over 
Pulpit— Figure  of  the  Good  Shepherd— Con- 
firmatory Faculty— Dedication  or  Consecra- 
tion by  Bishop  no  Sanction  to  Ornaments— 
Practice—  Mules  of  Arches  Court.]— The 
Court  ordered  the  removal  of  fourteen  pic- 
tures, known  as  the  Stations  of  the  Cross, 
which  had  been  hung  upon  the  walls  of  a 
church  without  a  faculty  obtained  tor  that 
purpose,  upon  the  ground  that,  upon  the  evi- 
dence, they  were  not  put  up  fur  the  purpose 
of  decoration  only,  but  in  order  to  take  a 
place  or  play  a  part  in  Gevotions  paid  to  the 
Deity  before  them,  whether  in  public  ser- 
vices or  by  individuals  in  private  devotions. 
The  Court  refused  to  order  the  removal  of 
an  image  of  the  Good  Shepherd  which  had 
been  fixed  without  a  faculty,  upon  the  east 
[  wall  on  the  south  side  of  the  old  chancel 
'■  arch  of  the  church,  it  being  a  mere  architec- 
tural decoration,  and  there  being  no  proof 
of  supeistitious  reverence  being  paid  to  it. 

The   Court    ordered    the    removal   of   two 

crucifixes,  which  were  placed  in  the  church, 

I  one    over    each    of    the    pulpits,    upon    the 

ground   that   they    were   erected   without   a 

faculty. 

Where  ornaments,  not  illegal  in  thom- 
selves,  have  been  erected  in  a  church  with- 
out a  faculty  first  obtained,  a  confirmatory 
faculty  ought  not  to  be  granted  authorising 
their  erection  unless  ther-i  is  a  very  general 
desire  on  the  part  of  the  church-going 
parishioners  in  favour  thereof;  in  other 
words,  an  application  for  a  confirmatory 
faculty  cannot  be  treated  any  more  favour- 
ably than  would  have  been  an  application 
for  a  faculty  in  the  first  instance  before  the 
erection  of  the  ornaments. 

A  Bishop  by  consecrating  or  dedicating  a 
church  gives  no  episcopal  sanction  to  orna- 
ments in  tlie  church  at  the  time  of  such  con- 
secration or  dedication. 

Explanation  of  the  practice  where  an  ap- 
peal apud  acta  is  asserted  in  a  case  governid 
by  the  Arches  Court  Rules  and  Regulations 
of   September,   1903. 

Is  ee  Holy  Trinity,  Shirebrook,  [190GJ  P.  239; 
[22  T.   L.   R.   278— Consistory  Ct. 

27.  Enlargement   of   Parish   Church    Win- 
dow—lie-erection  of  Chancel  East  Wall  con- 
taining   Historical    Painted     Window    prc- 
I  sentcd   by  House  of  Commons   —   Consents 
35—2 
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Church  of  Engl&ni—C'07ilimied. 
Required  to  Removal  and  New  Position  of 
Military  Colours  affixed  to  Chancel  Walls 
under  Faculty— Evidence  of  Assent  of  House 
of  Commons  to  Application  for  Faculty.] — 
On  the  application  of  the  rector  and  church- 
wardens, with  the  consent  of  the  parish 
vestry,  a  faculty  was  granted  for  the  en- 
largement of  the  parish  church  of  St.  Mar- 
garet's, Westminster,  by  taking  down  and 
re-building  the  east  wall  of  the  chancel  of 
the  church  six  or  seven  feet  further  to  the 
east  and  for  other  alterations  in  the  church 
including  the  re-erection  and  re-leading  of 
the  historical  painted  window  at  the  east 
end  of  the  chancel  erected  by  the  House  of 
Commons.  Evidence  was  given  that  official 
notice  of  the  application  had  been  given  to 
the  Speaker  of  the  House  of  Commons,  and 
that  the  "  leaders  "  of  the  House  approved 
of  the  proposal. 

The  temporary  removal  of  certain  mili- 
tary colours  affixed  to  the  walls  of  the  chan- 
cel under  a  previous  faculty  was  authorised 
by  the  Court  with  the  consent  of  the  repre- 
sentative of  the  regiment  to  which  the 
colours  belonged. 

In  ee  St.  Margaret's,  Westminster,  [1905]  P. 
[286— Tristram,    Chancellor. 


III.  CHUKCHWARDENS. 

28.  Admission  of  by  Archdeacon— Period  of 
Bishop's  Visitation— Jurisdiction-Ministerial 
Act— Mandamus.]  —  During  the  period  of  a 
bishop's  visitation  the  bishop  alone  has  juris- 
diction— or  ministerial  duty— with  regard  to 
the  admission  of  churchwardens. 

A  person,  having  a  majority  of  votes  at  an 
election  of  a  people's  churchwarden,  applied 
to  the  archdeacon  for  admission  to  the  office 
within  the  period  of  the  bishop's  triennial 
visitation.  The  archdeacon  refused  to  make 
the  admission,  on  the  ground  that  it  was  the 
year  of  the  bishop's  triennial  visitation. 
Theretipon  a  rule  nisi  for  a  mandamus  to  the 
archdeacon  was  applied  for  and  granted. 

Held— that  the  rule  nisi  ought  to  be  dis- 
charged as  having  been  granted  against  the 
wrong  person,  and  that  the  judgment  of  the 
Divisional  Court  did  not  dispose  of  the  real 
question. 

Order  of  Divisional  Court  ([1901]  1  Q.  B. 
66;  70  L.  J.  Q.  B.  87;  49  W.  R.  170;  83  L.  T. 
584;  17  T.  L.  R.  47)  reversed. 

Rex  V.   Simpson    ((1725)   1   Str.   609;  2  Ld. 
Raym.  1379;  8  Mod.  325)  discussed. 
Reg.    v.    Sowtee,    [1901]    1    Q.    B.    396;    70 

[L.  J.  K.  B.  322;  65  J.  P.  355;  49  W.  R.  338; 
84  L.  T.  36;  17  T.  L.  R.  211-C.  A. 

29.  Election  of— Incumbent  and  Parishion- 
ers being  unable  to  agree— Incumbent's  Right 
to  vote  at  Election  of  Parishioners'  Church- 
warden— Canon  89  —  Vestries  Act,  1818 
(Sturges  Bourne)  (58  Geo.  3,  c.  69),  s.  3.]-If  j 
the  minister  and  parishioners  cannot  agree  \ 
upon  the  choice  of  churchwardens,  then  the  j 


minister— if  there  is  no  special  custom  in 
the  parish— shall  choose  one  and  the 
parishioners  (excluding  the  minister)  the 
other. 

Section  3  of  Sturges  Bourne's  Act  applies 
only  to  the  mode  of  conducting  the  ordinary 
business  of  vestries,  in  which  the  incum- 
bent attends  as  a  member  of  the  vestry  and 
votes  as  such,  and  is  not  intended  to  inter- 
fere with  the  personal  incapacity  which  the 
incumbent,  who  has  already  chosen  one 
churchwarden,  is  under  to  vote  at  the  elec- 
tion of  the  other. 

Judgment  of  the  Queen's  Bench  Division 
([1901]  1  Q.   B.  573;   70  L.   J.   K.  B.  423;  65 
J.   P.   373;   49   W.   R.   399;   84   L.    T.   320;   17 
T.  L.  R.  251)  affirmed. 
Rex  v.  Salisbury  (Bishop),  [1901]  2  K.  B.  225; 

[70  L.  J.  K.  B.  593;  65  J.  P.  531;  49  W.  R. 
529;  84  L.  T.  553;  17  T.  L.  R.  465— C.  A. 

30.  Nature  of  0)^ce.]— Churchwardens  are 
merely  annual  officers  and  not  a  corporation 
in  the  full  sense  of  the  word;  they  are  not 
a  corporate  entity  and  cannot  sue  or  be  sued 
by  any  corporate  name;  they  are  a  quasi-cor- 
poration for  the  purpose  of  holding  land  and 
the  devolution  of  property. 

Fell    v.    Charity    Lands    (Official    Trustee), 

[1898]  2  Ch.  44;  62  J.  P.  805;  67  L.  J.  Ch. 

385;  78  L.  T.  474;  14  T.  L.  R.  376-C.  A. 

31.  Refusing  to  Allow  Churchwarden  to 
Perform  Duties— Jurisdiction  of  Ecclesiasti- 
cal Court.]— At  the  election  at  an  Easter 
vestry  of  a  people's  warden  for  a  parish  a 
woman  was  proposed  and  seconded,  and  a 
poll  was  demanded  on  her  behalf.  The 
chairman  refused  a  poll,  but  the  King's 
Bench  Division  granted  a  mandamus  direct- 
ing the  vicar  and  inhabitants  of  the  parish 
to  hold  a  poll.  On  such  poll  she  was  chosen 
people's  churchwarden,  but  the  vicar's 
churchwarden  refused  to  allow  her  to  per- 
form the   duties   of  the  office. 

Held— that  her  remedy  was  to  institute  a 
criminal  suit  in  the  Ecclesiastical  Court 
against  the  other  churchwarden  for  the  pur- 
pose of  enforcing  her  right  to  perform  her 
official   duties. 

Gordon  v.  Hayward,  (1905)  21  T.  L.  R.  298— 
[Chancellor  of  Consistory  Ct. 


IV.  CLEEGY. 

And  see  Income  Tax,  Nos.  6—10. 

32.  Bishop-Elect  —  Confirmation  of  —  Ob- 
jections on  Ground  of  Ecclesiastical  Offences, 
False  Doctrine,  or  Similar  Objections- 
Jurisdiction  of  Archbishop  and  Vicar-Gene- 
ral—Mandamus—Costs— Crown— 25  Hen.  8,  c. 
20.]— There  is  no  jurisdiction  in  the  Arch- 
bishop or  the  Vicar-General,  upon  the  con- 
firmation of  the  election  of  a  bishop-elect, 
to  entertain  objections  to  the  confirmation 
alleging  ecclesiastical  offences,  false  doc- 
trine,  or  similar  objections -to  the  bishop- 
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Clergy— Continued. 

elect,  and  a  writ  of  mandamus  will  not  lie 
to  the  Archbishop  or  Vicar-General  to  com- 
pel them  to  hear  and  determine  such  objec- 
tions. 

Beg.  V.  Archbishop  of  Canterbury  ((1848) 
11  Q.  B.  483;  12  Jur.  802;  17  L.  J.  Q.  B.  252) 
discussed. 

On  the  argument  of  a  rule  for  a  preroga-  ,•         ,  ^r 

tive  writ  of  mandamus  to  the  Archbishop  of  f,&a<i"ig  tlie  exhortation  in  the  Prayer  Book  : 
Canterbury  and  his  Vicar-General  to  hear  '  ,"  -^"*'  ^'®*  ^^  there  be  any  of  you  who 
and  determine  certain  objections  to  the  con-  knoweth  any  impediment  or  notable  crime 
firmation  of  the  Bishop-elect  of  Worcester,  '"  ^^^  °^  them,  for  the  which  he  ought  not 
the   Archbishop   and   the   Vicar-General   ap-    |°   ^®   received   into   this   holy   ministry,   let 


36.  Priest— Ordination  of— Exhortation  of 
Bishop  to  show  "  Impediment  "  to  Ordination 
—Protest  as  to  Practices  of  Candidate  Against 
Bitualof  Church  of  England— "  Disturbing" 
a  Clergyman  Celebrating  a  Divine  Service- 
Ecclesiastical  Courts  Jurisdiction  Act,  1860 
(23  &  24  Vict.  c.  32).  s.  2.]-At  an  ordination 
service  held  by  the  Bishop  of  London  in  St. 
Paul's    Cathedral,    London,    on    the    bishop 


peared  by  counsel  and  showed  cause  against'  ^l^^   come^ forth   in   the    name   of   God 
the  rule.     Notice  of  the  rule  was  not  served    "   ""  ^ 

on  the  Crown,  but  the  Attorney-General  ap- 
peared on  behalf  of  the  Crown  and  showed 
cause  against  the  rule.  The  rule  was  dis- 
charged, costs  being  allowed  to  the  Arch- 
bishop and  Vicar-General. 
Held— that  though  the  Crown  was  entitled 


how  what  the  crime  or  impediment  is," 
the  appellant  read  from  a  written  paper  a 
protest  against  the  ordination  of  several 
persons,  one  of  whom  was  then  a  candidate 
for  ordination,  alleging  that  the  candidate 
had  been  a  party  to  or  taken  part  in  ser- 
vices in  a  church  of  the  Church  of  England 

to  be  heard  on  the  rule,  as  its  rights  were    Za  '"'Ilttn^.Tf^'L  ''^  P^'^^f  i^e^,    ^t^al 
affected,   no  order   could   be   made   for   pay-    place  elements   had   taken 

The  appellant  was  convicted  by  a  Court  of 
summary   jurisdiction   for    "disturbing"  a 


pay- 
ment of  costs  to  or  against  the  Crown. 
Eex   v.   Archbishop  of  Canterbury,   [1902]   2 


L'^S^Vw'rVc  VT''T'7Q^'f.n-?«^^^^^'™^  celebrating  Divine  service  con- 
455,  50  W.  R.  4/C,_  86  L.  T.  79,  450;  18  trary  to  sect.  2  of  23  &  24  Vict.  c.  32,  and 
T,  L.  E.  300.  380— Div.  Ct.  (juarter  sessions  affirmed  the  conviction,  but 
stated  a  case  for  the  opinion  of  the  High 
Court  as  to  whether  the  practices  alleged 
in  the  appellant's  protest  constituted  an 
"impediment"  to  ordination  within  the 
meaning  of  the  rubric,  in  which  case  they 
were  of  opinion  that  the  appellant  had  not 
contravened  the  section. 


33.  Incumbent  —  Besignation  — Pension— 
One-third  of  Annual  Value  of  Benefice- 
Declaration  of  Bishop— Jurisdiction  to  Be- 
view— Incumbents'  Besignation  Acts,  1871 
(34  &  35  Vict.  c.  44),  ss.  5-11,  and  1887  (50 
&  51  Vict.  c.  23),  s.  5.]-The  Court  has  no 
power  to  review  a  declaration  by  a  bishop 
under  the  Incumbents'  Eesignation  Act. 
1871,  fixing  the  amount  of  the  pension  pay- 
able to  a  retiring  incumbent  out  of  the 
revenues  of  the  benefice,  though  the  amount 
so  fixed  may  be  shown  to  exceed  the  maxi 


Held— that  such  practices  on  the  part  of 
a  candidate  did  not  constitute  an  "  impedi- 
ment "  to  ordination  within  the  meaning  of 
the  rubric. 

The  Court  was  also  of  opinion  that  such 


jnum  allowed  by  the  Act,  namely,  one-third  I  Practices    did    not    constitute    a    "  notable  " 
'     "  ■'  ■       ■         -    -  'or  "great  crime"  within  the  meaning  of  the 

rubric. 

Kensit   v.   Dean  and  Chapter  of  St.  Paul's, 

[1905]  2  K.  B.  249;  74  L.  J.   K.  B.  454;  69 

J.  P.  250;  53  W.  E.  622;  92  L.   T.  601;  21 

T.  L.  R.  426;  20  Cox  C.  C.  829-Div.  Ct. 


part  of  the  annual  value  of  the 
Maning  v.  Hardy,    (1904)  20  T.  L.  R.  776— 
[Darling,  J. 

34.  Licence  to  Curacy— Befusal  of  Bishop 
to  "  Examine"  —  Mandamus  —  Canon  48  of 
1803.]— The  Court  will  not  grant  a  mandamus 
ordering  a  bishop  to  examine  an  applicant 


„•,,  ,     ,.       ,     .     .       ^  -1-     ,  '^'^-  Vicarage    House- -Purchase    of—Mort- 

with  a  view  to  his  admission  to  a  particular    gage  of  Bcvenues    of    Bcncfice-Moncu  Bar- 


curacy,    when   the   bishop   declines   to   do 
on  the  ground  that,  after  careful  inquiry,  he 
considers  it   inexpedient  that  tlie  applicant 
should  officiate  in  the  diocese  at  all. 
Rex  v.  Bishop  of  Liverpool,  (1904)  20  T.  L.  R. 
[485-Div.  Ct. 

35.  Nomination  to  Chaplaincy-Inquiry  by    TieZoxxo°o^    Act  'iT^- 
Bishop  into  Conduct  of  Nominee-Appeal  to    "^'''"^"  ''^    ''''^'    '" 
Privy  Council— Jurisdiction-I— A  bishop  with- 
drew the  nomination  of  W.  to  a  civil  chap- 
laincy in  his  Colonial  Diocese  after  inquiry 
into  AV.'g  character  and  behaviour. 

Held— that  there  was  no  jurisdiction  to 
entertain  an  appeal  from  the  finding  and 
report  of  the  bishop. 


rowed  before  Mortgage  Exvcutcd—Lirn  oi 
House—Clergy  Besidcnccs  Bcpair  Art,  1776 
(17  Geo.  3,  c.  5S)— Parsonages  .■^c^,  1838  (1  &  2 
Vict.  c.  23.)j— A  mortg.ige  of  the  revenues  of 
a  benefice  for  the  purpose  of  buying  a 
vicarage  house  for  the  incumbent,  in 
order  to  be  valid  under  the  Clergy 
and  th"  riirsonagps 
-Vet,  1838,  must  be  made  before  the  money 
is  advanced,  and  is  not  valid  if  made  sub- 
sequently. The  appointment  of  a  nominee 
who,  and  not  the  incumbent,  is  to  have  the 
application  of  the  money,  is  also  essential 
undor  the  Act. 

The   lender  of   money,    v  ho   has   not   com- 
plied   with     tlie     above-mentioned     reiiuire- 


Ward  v.  The  Bishop  of  Mauritius,    (1906)  23    nients,    ha,s    an    invalid    niorlgage;    nor.   if 
[T,  L,  E.  53;  95  L,  T,  854— P.  C.    another     vicarage     house     is     subsequently 
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bought  in  place  of  the  one  professedly  mort- 
gaged to  him,  has  he  any  lien  on  such  new 
house. 

LiDBBrTER  V.  Hatch,  [1907]  1  Ch.  404;  76  L.  J.  I 

[Ch.  202;  96  L.  T.   880;  23  T.  L.  R.  260—  | 

Warrington,  J .  j 

V.  DILAPIDATIONS.  ' 

38.  Failure  on  Part  of  the  Incumbent  — 
"  Shall  Refuse  or  Neglect  "—Ecclesiastical  \ 
Dilapidations  Act,  1871  (34  &  35  Vict.  c.  43), 
i'S.  22,  23.]— Where  a  bishop  or  patron  re- 
quires dilapidations  to  be  made  good  by  an  : 
incumbent,  and  the  latter  does  not  within  I 
the  prescribed  period  raise  objection  to  the 
surveyor's  report,  the  mere  fact  that  he  has 
tried  unsuccessfully  to  get  a  loan  and  is 
himself  not  in  a  financial  position  to  pay 
the  money,  giv'is  the  bishop  or  patron,  under 
sect.  23  of  the  Act  of  1871,  power  to  issue 
sequestration,  the  "  failure "  to  repair 
being  equivalent  to  a  "  refusal "  or 
"neglect"  to  do  the  repairs  within  the 
meaning  of  that  section. 

Ee  Locghman,  (1907)  52  Sol.  Jo.  47-Div.  Ct. 

39.  Report  of  Surveyor— Objections  to— 
Order  for  Payment— Ecclesiastical  Dilapida- 
tions Act,  1871  (34&35  Vict.  c.  43),  ss.  32,  35, 
69.]— The  executor  of  a  deceased  incumbent 
of  a  benefice,  upon  being  sent  a  report  of 
the  surveyor  appointed  bj'  the  bishop  as  to 
the  dilapidations  in  the  buildings  of  the 
benefice,  wrote  to  the  bishop  that  he  had 
received  a  communication  purporting  to  be  a 
copy  of  a  report  from  the  diocesan  surveyor 
relative  to  dilapidations,  and  that  he  ob- 
jected that  the  communication  did  not  com- 
ply with  the  requirements  of  sects.  29  and 
31  of  the  Ecclesiastical  Dilapidations  Act, 
1871,  on  the  ground,  inter  alia,  that  the  com- 
munication ordered  works  to  be  done  for 
which  the  executors  were  not  liable,  and  the 
letter  went  on  to  say:  "I  must  object  to 
pay  any  additional  costs  by  reason  of  an 
alleged  report  having  been  sent  to  me,  and 
though  it  will  probably  be  lo  the  advantage 
of  all  parties  that  this  matter  shall  be  settled 
by  your  Lordship,  I  write  this  letter  without 
prejudice  and  without  in  any  way  waiving 
any  right  I  may  have  of  appl.ving  to  have 
the  surveyor's  present  report  amended  or 
qiiashed  elsewhere  by  injunctions  or  other- 
wise." The  registrar  of  the  diocese  wrote  to 
the  executor  that  if  he  wished  to  object  to 
the  report  he  must  proceed  under  sect.  32 
of  the  Act.  -The  executor  made  no  further 
objection,  and  the  bishop,  treating  the  case 
as  uncontested,  made  an  order  under  sects. 
34  and  35  for  paj-ment  of  the  sum  found  due. 

Held— that  the  letter  was  an  objection  to 
the  report  of  the  surveyor  within  the  mean- 
ing of  sect.  32  of  the  Act,  which  the  bishop 
must  take  into  consideration. 

Decision  of  Lawrence,  J.  (22  T.  L.  R.  816), 
reversed. 

De  BpAUVAis  V.  Geeen,  (1907)  24  T.  L.  E.  43- 

[C.  A. 


VI.  ECCLESIASTICAL  COURTS. 

40.  Consistory  Court— Letters  Patent  ap- 
pointing Chancellor — Reservation— Chancel- 
lor consulting  Bishop— Jurisdiction— Proce- 
dure.']—In  the  appointment,  by  letters 
patent,  by  the  bishop  of  a  chancellor  of  a 
diocese,  power  was  given  the  chancellor  to 
determine  all  ecclesiastical  suits,  "  never- 
theless first  consulting  us  and  our  suc- 
cessors, and  having  our  consent  in  case 
either  party  earnestly  crave  our  judgment." 
The  respondent,  in  an  ecclesiastical  suit  in 
the  Consistory  Court,  in  his  answer  craved 
the  bishop's  judgment.  The  chancellor, 
without  consulting  the  bishop,  gave  judg- 
ment granting  the  prayer  of  the  suit.  Upon 
an  application  for  a  prohibition  on  the 
ground  that  the  chancellor  had  no  juris- 
diction to  try  the  suit  after  the  respondent 
had  craved  the  bishop's  judgment. 

Held— that,  the  limiting  words  went  to 
jurisdiction,  and  that  under  the  patent  the 
grantee  did  not  acquire  jurisdiction  to 
determine  the  case  when  either  party  craves 
the  bishop's  judgment,  unless  the  bishop 
has  been  consulted  and  has  consented;  that 
the  word  "  nevertheless "  at  the  beginning 
of  the  clause,  coming  as  it  does  after  a 
general  delegation  of  authority,  points  to 
an  exclusion  from  the  jurisdiction  of  a  cer- 
tain class  of  cases,  unless  the  bishop,  after 
consultation,  consented  to  his  grantee  enter- 
taining them,  and  without  such  consent 
there  is  no  jurisdiction  at  all;  that  the  limi- 
tation to  the  grant  in  the  patent  was  itself 
not  void;  that  the  want  of  jurisdiction 
was  sufficiently  apparent  on  the  proceed- 
ings; and  that  the  prohibition  should  go 
quousque  against  the  chancellor  until  con- 
sultation with  the  bishop  and  consent  by 
him  to  the  judgment,  and  as  against  the 
applicant  for  a  faculty  until  there  had  been 
such  consultation  and  consent,  or  until  the 
bishop  agreed  to  hear  the  cause  himself. 

Judgment    of    Divisional    Court    ([1901]    2 
K.  B.  141;  70  L.  J.  K.  B.  565;  84  L.  T.  473; 
17  T.  L.  E.  367)  reversed. 
Eex   v.    Tristram,    [1902]    1   K.    B.    816;    71 

[L.  J.  K.  B.  418;  50  W.  E.  477;  86  L.  t.  515; 
18  T.  L.  E.  406-C.  A. 

41.  Jurisdiction— Lay  Rector  Neglecting 
to  Repair  Chancel  —  Vyiminal  Suit.] — A 
criminal  suit  cannot  be  entertained  by  the 
Ecclesiastical  Courts  against  a  lay  rector, 
charging  him  with  neglecting  to  repair  the 
chancel  of  the  church  of  which  he  is  rector, 
unless,  when  the  suit  was  instituted,  the 
chancel  was  out  of  repair. 
Neville  v.  Kirby,  [1898]  P.  160- Consist.  Ct. 
[of  Lichfield. 

I      42.  Practice— Costs— Court  Fees  to  be  Paid 
by  Solicitors    into    Court— Order  for    Reim- 
bursement   of    Successful    Party.]— In    the 
I  Ecclesiastical   Courts   the   solicitors    (as   in 
I  former    days    the    proctors)    are    personally 
liable  for  the  Court  fees,  &c.,  and  must  pay 
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Ecclesiastical  Courts — Continued. 
them  into  Court.    The  solicitor  for  the  suc- 
cessful party  can  then  ask  for  an  order  on 
the  respondent  to  recoup  him. 
Pearson  v.  Stead;  Stead  v.  Pearson,  [1903]  P. 
[66— Dr.  Tristram  (Consistory  Court). 

43.  Practice  —  Faculty  —  Application  to 
Revoke— No  Jurisdiction.']— A  decree  grant- 
ing a  faculty  in  a  suit  after  citation, 
whether  made  in  charabers,  or  in  open 
Court,  binds  all  persons  who  appeared  in 
the  suit,  or  might  have  done  so;  such  a  per- 
son cannot  afterwards  initiate  fresh  pio- 
ceedings  in  order  to  obtain  a  re-hearing  and 
a  revocation  of  the  faculty.  This  is  so,  even 
though  it  may  be  clear  that  the  faculty  was 
granted  in  error. 

London     County     Council     v.     Dundas     and 

[Others,  (1903)  19  T.  L.  R.  670;  [1904]  P.  1— 

Dean  of  Arches. 

44.  Jurisdiction  of  County  Court— Seques- 
tration Opening  Sequestrator's  Account.1— 
A  County  Court  has  no  jurisdiction  to  hear 
an  action,  the  object  of  which  is  to  re-open 
the  certificate  which  has  been  given  by  the 
Bishop's  Chancellor  in  his  Court,  and  to  have 
the  sequestrator's  account  taken  over  again 
notwithstanding  that  certificate. 

Burrow  v.  Tilson,   (1898)  14  T.  L.  R.  215- 

[C.  a. 

VII.  ENDOWMENTS. 

45.  Annuities— Receipt  of  Redemption 
Money  by  Rector— Irregular  Purchase  by 
Rector  of  Land— Sale  of  Land  by  Successor- 
Misappropriation  by  Rectoi — Trust— Notice 
—Eleemosynary  Corporations— 13  Eliz.  c.  10, 
s.  3.]— In  pursuance  of  the  private  Act,  31 
Geo.  2,  c.  2,  South  Sea  Annuities  were  vested 
in  D.,  the  rector  of  a  parish,  as  a  corpora- 
tion sole.  In  1853  these  annuities  were  re- 
deemed, and  the  redemption  money  paid  to 
the  rector.  In  1881  I.,  the  then  rector  of  the 
parish,  irregularly  invested  part  of  the 
money  in  the  purchase  of  land.  On  I.'s 
retirement  in  1892  he  passed  on  to  H.,  his 
successor,  the  unsold  property.  H.  sold  this 
by  public  auction  to  the  defendant,  who  paid 
the  purchase-money  to  H.  II.  subsequently 
stole  the  money. 

Held— that  the  statute  of  31  Geo.  2  vested 
the  South  Sea  stock  in  the  rector;  that  I.  did 
not  purport  or  intend  to  create  a  trust  of 
the  land  for  the  benefit  of  himself  and  his 
successors  as  a  corporation  sole;  that  the 
conveyance  by  H.  to  the  defendant  was  not 
void  under  the  statute  13  Eliz.  c.  10;  that 
the  purchase-money  got  into  tlic  proper 
hands,  and  purchasers  from  H.  could  not  be 
affected  with  the  consequences  of  any  subse- 
quent misappropriation  by  H.,  assuming  the 
defendant  to  be  a  purchaser  for  value  with- 
out notice. 

Power  v.  Banks,  [1901]  2  Ch.  487;  70  L,  J. 
[Ch.  700;  49  W.  R.  G79;  85  L.  T.  37G;  17 
T,  L.  R.  621;  66  J.  P.  21— Cozens- Hardy,  J. 


VIIl.  FACULTIES. 


And    see    under    Sect.    II.    Church    of 
England— (b)  Ornaments,  Col.  1089. 

(b)  Ornaments,  etc. 

46.  Footpath  Crossing  Churchyard  for  the 
Use  of  the  Parishioners,  with  Right  of  Way 
for  Public— Proviso  for  Closing  Same  One 
Day  in  Each  Fear.]— In  a  faculty  granted 
for  a  proposed  footway  for  the  parishioners 
with  an  easement  or  right  of  way  over  it 
for  the  public,  so  long  as  the  same  should 
be  required  for  public  convenience,  a  pro- 
viso was  added  "that  the  path  should  be 
closed  once  a  year "  to  show  that  it  was 
still  an  integral  portion  of  the  churchyard. 
The  Vicar  and  Churchwardens  of  St.  John 

[the  Baptist,  Cardiff,  v.  The  Parishioners 

OF  the  Same,  [1898]  P.  155— 

Consistory  Ct.  of  Llandaff. 


47.  Pews— Re-allotment  of  Pews  Pre- 
viously Allotted  to  Children— Creation  of 
Pew  Rents— Subscription  to  Church  Ex- 
penses—Powers of  Churchwardens— The 
Church  Buildings  Acts,  1818  (58  Geo.  3,  c.  45), 
ss.  75,  77,  84,  85,  and  of  1822  (3  Geo.  4,  c.  72), 
S5.  36,  37.]— In  1885  the  Ecclesiastical  Com- 
missioners allotted  seats  in  a  new  parish 
church  in  the  following  manner  :  — (a)  Two 
pews  for  the  vicar  and  his  family;  (b)  315 
sittings  to  be  let  at  rents  to  be  paid  to  the 
vicar  as  part  of  his  income;  (c)  222  sitiings 
as  free  seats;  and  (d)  72  sittings  as  seats  for 
children.  The  large  allotment  of  fiee  s^ats 
and  of  sittings  for  children  were  made  on 
the  assumption  that  the  population  of  the 
new  parish  would  be  mainly  composed  of 
the  working  classes,  whereas,  as  a  matter  of 
fact,  it  was  composed  almost  wholly  of  per- 
sons who  could  well  afford  and  were  anxious 
to  rent  sittings.  On  an  application  by  the 
vicar  and  churchwardens  in  1898  to  the 
Ordinary  to  authorise  by  faculty  pews  for 
adults  in  substitution  for  the  72  sittings 
which  had  been  allotted  as  children's  seats, 
and  the  letting  of  such  pews  at  pew  r-  nts, 
to  be  collocated  to  improvements  and  ex- 
penses of  the  church,  it  was  held  that  the 
Ordinary  had  no  jurisdiction  to  allow  the 
appropriation  to  other  purposes  of  seats 
that  had  been  allotted  as  free  seats  by  the 
Commissioners,  nor  could  he  authorise  the 
letting  of  any  seats  to  pew-renters;  but 
that  he  might  by  a  faculty  decree  a  sub- 
stitution of  pews  for  adults  in  which 
parishioners  might  have  seats  in  place  of 
the  72  sittings  allotted  for  children,  this 
allotment  having  been  made  without  proper 
statutory  authority  by  the  Commissioners. 

In  the  case  of  a  church  built  under  the 
Church  Building  Acts,  it  would  seem  that 
there  is  no  objection  to  the  churchwardens, 
when  allotting  seats  to  the  parishioners, 
which  are  not  appropriated  to  pew-renters 
or  allotted  as  free  by  the  Commissioners, 
giving    a   preference    to    those    parieliioreis 
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who  are  prepared  to  subscribe  towards  a 
fund  for  the  improvements  and  repairs  of 
the  church. 

St.   Saviour,  Westgate-on-Sea   (Vicar  of),  v. 

[Parishioners    of    Same,    [1898],    p.    217— 

Consistory  Ct.  of  London. 


IX.  FIRST  FRUITS  AND  TENTHS. 

48.  Apportionment— Crown  Debt— Prede- 
cessor and  Successor  in  Bishopric — Appor- 
tionment Act,  1870  (33  &  34  Vict.  c.  35), 
s.  2.]— The  Apportionment  Act,  1870,  appor- 
tions liabilities  as  well  as  rights. 

First  fruits  and  tenths  of  a  bishopric  are 
still  Crown  debts,  and  payment  may  be  en- 
forced by  writ  of  extent,  although  the 
amounts  are  collected  by  the  Treasurer  and 
administered  by  the  Governors  of  Queen 
Anne's  Bounty,  and  therefore  they  are  not 
apportionable  as  against  the  Crown. 

The  payments  ai-e  apportionable  as  be- 
tween an  incoming  Bishop  and  his  prede- 
cessor in  the  See. 

Bisnop  OF  Eochester  v.  Le  Fanc,  [1906]  2  Ch. 

[513;    75   L.    J.    Ch.    743;   95   L.    T.   602;   22 

T.  L.  R.  800-Eady,  J. 

X.  GLEBE. 

49.  Contract  by  Vicar  to  Sell  Glebe  Land 
to  Trustee  of  Settled  Estates— Ecclesiastical 
Commissioners — Title  Accepted— Possession 
Taken— Interest  on  Unpaid  Purchase-money 
Paid—Specific  Performance— Ecclesiastical 
Leasing  Acts,  1842  (5  &  6  Vict.  c.  108),  and 
1858  (21  &  22  Vict.  c.  57).]— By  an  agreement 
made  in  July,  1873,  D.,  a  vicar,  agreed  to 
sell  to  trustees  of  settled  estates,  with  the 
consent  of  the  tenant  for  life  and  also  of 
the  Ecclesiastical  Commissioners  and  the 
patron  of  the  living,  certain  glebe  lands  for 
the  sum  of  <£24,963.  The  Ecclesiastical  Com- 
missioners were  parties  to  and  executed  the 
contract.  The  title  was  accepted,  and  the  i 
tenant  for  life  went  into  possession.  Inte- 1 
rest  on  the  unpaid  purchase-money  (which  | 
was  more  than  an  investment  would  have 
produced)  was  paid  regularly  to  the  vicar 
and  his  successors  in  office  until  1896,  when 
the  Ecclesiastical  Commissioners  brought 
an  action  claiming  specific  performance  of 
the  contract,  or  damages,  or,  in  the  alterna- 
tive, the  enforcement  of  a  vendor's  lien. 

Held— that  the  Ecclesiastical  Commis- 
sioners, by  virtue  of  the  Ecclesiastical 
Leasing  Acts,  1842,  1858,  were  bound  to  see 
that  the  purchase-money  was  paid  and 
secured,  and  that,  therefore,  they  had  a ' 
good  cause  of  action.  I 

Decision  of  Bvrne,  J.   ([1899]  1  Ch.  99;  68 
L.   J.   Ch.   30 ;   47   W.   R.   136 ;   79   L.   T.   604)  [ 
affirmed. 
Ecclesiastical  Commissioners  v.  Pinney,  [1900]  i 

[2  Ch.  736;  69  L.  J.  Ch.  844;  49  W.  R.  82;  | 
83  L.  T.  384;  16  T.  L.  R.  556— C.  A.  ! 


50.  Grant  to  Dignitary  or  Prebendary  for 
Life  by  the  Bishop — Appointrnent  of  Trustees 
Sale— Settled  Land  Act,  1882  (45  &  46  Vict, 
c.  38),  s.  2,  sub-s.  1.] — Four  messuages  situate 
in  the  market-place  in  Wells  had  from  time 
immemDrial  been  granted  or  given  by  the 
bishop  for  the  time  being  to  some  one  of  the 
dignitaries  or  prebendaries  of  the  cathedral 
church  of  Wells  for  life.  They  had  never 
been  assigned  to  any  particular  dignitary  or 
prebend,  nor  had  the  enjoyment  of  them 
carried  with  it  any  obligation  to  perform 
any  ecclesiastical  or  spiritual  duty.  They 
had  never  been  held  by  any  corporation  sole 
as  such  corporation. 

A  summons  was  taken  out  by  the  Arch- 
deacon of  Wells  asking  that  trustees  might 
be  appointed  for  the  purposes  of  the  Settled 
Land  Act,  1882,  of  a  settlement  of  the  four  mes- 
suages, the  object  being  that  the  houses 
might  be  sold  and  the  proceeds  invested  in 
the  names  of  the  trustees,  and  the  income 
paid  to  the  person  who  would  have  been  en- 
titled from  time  to  time  to  the  rents. 

Held— that  though  it  might  be  a  wise  step 
to  take,  the  case  was  not  one  to  which  the 
Settled  Land  Act  applied,  as  the  property 
was  ecclesiastical  land. 

Ex  parte  Vicar  of  Castle  Bytham  ([1895] 
1  Ch.  348;  64  L.  J.  Ch.  116;  43  W.  R.  156; 
71  L.  T.  606;  11  R.  449— P.  C.)  approved. 

In  re  Bishop  of  Bath  and  Wells,  [1899]  2  Ch. 

[138;  68    L.    J.    Ch.    524;   81  L.  T.   69;   15 

T.  L.  R.  421— North,  J. 


51.  Sale  of  Glebe  Land—  Consent  of  Patron 
—Infant  Tenant  in  Tail  of  Advowson — 
Trustees  of  Settlement  of  Advowson  with 
Power  to  Present  during  Minority — Guar- 
dian.']— A  private  Act  was  passed  in  1843, 
for  the  purpose  of  dividing  the  parish  of 
Walton-on-the-Hill,  and  the  glebe  lands 
were  vested  in  trustees  with  power  to  sell 
with  the  consent  of  {inter  alia)  the  patron 
or  patrons  seised  by  the  advowson  "  for  an 
estate  of  inheritance  or  any  less  estate  "  and 
the  guardians  of  an  infant. 

In  1886  a  settlement  conveyed  to  trustees 
"  the  advowson  and  perpetual  right  of  pat- 
ronage and  presentation  of  and  to  the  rec- 
tor}^ or  parish  church  of  Walton-on-the-Hill, 
in  the  county  of  Lancaster,  to  hold  the  same 
under  the  said  trustees  and  their  heirs  to 
the  use  of "  the  plaintiff  in  tail  male  with 
remainders  over,  and  during  his  minority. 
It  was  provided  that  the  trustees  might  pre- 
sent. The  question  was  whether  the  con- 
sent of  the  patron  to  a  sale  of  glebe  land  of 
the  rectory  must  be  given  by  the  trustees, 
or  by  the  infant's  guardian. 

Held — that  the  trustees  of  the  settlement 
were  not  entitled  to  the  advowson  "  for  an 
estate  of  inheritance  or  for  any  less  estate," 
but  that  the  infant  was  tenant  in  tail  in 
possession  of  the  advowson;  that  the  advow- 
son did  not  consist  solely  of  the  right  of 
presentation,  but  conferred  other  rights, 
such  as  the  right  to  an  injunction  to  restrain 
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waste;  and  that,  therefore,  the  consent 
should  be  given  by  the  guardian,  and  not 
the  trustees. 

Leigh  v.  Leigh,  [1902]  1  Ch.  400;  71  L.  J.  Ch. 

[195;     50     W.     E.     380;     86     L.     T.     219— 

Eady,  J. 

XL  TITHE. 

52.  Charge  upon  Lands  Allotted  in  Lieu  of 
Tithes—Sale  by  Ecclesiastical  Commissioners 
of  Lands— 11  Geo.  4,  c.  4,  s.  66  {Private  Act).'] 
—An  annual  payment  of  one  quarter  of 
wheat  and  two  quarters  of  barley  had  long 
been  made  for  the  benefit  of  the  poor  of  a 
parish.  An  order  made  by  the  Charity  Com- 
missioners showed  that  the  origin  of  it  was 
nearly  three  centuries  ago. 

Held— that  the  payment  constituted  a 
charge  or  incumbrance  to  which  the  tithes, 
along  with  the  other  emoluments  of  the 
benefice,  were  subject,  and  consequently  a 
charge  or  incumbrance  to  which  the  lands 
allotted  in  lieu  of  the  tithes  became  subject, 
by  virtue  of  sect.  66  of  the  Inclosure  Act, 
1830;  and  that  on  the  sale  by  the  Ecclesi- 
astical Commissioners,  by  the  terms  of  the 
conveyance,  the  land  remained  subject  to 
the  payment,  as  being  a  payment  or  out- 
going charged  upon  and  payable  out  of  the 
hereditaments. 
In  re  Alms  Corn  Charity;   Charity  Commis- 

[siONERS  V.  Bode,  [1901]  2  Ch.  750;  17  T.L.R. 

102;   71   L.   J.    Ch.    76;   85   L.   T.   533— 

Stirling,  J. 

53.  Collectors — Nomination  of  Collectors — 
Mandamus— Local  Act.'] — By  a  local  Act  for 
the  commutation  of  tithes  for  a  fixed  rent- 
charge,  it  was  provided  that  four,  three,  or 
two  substantial  householders  (not  being  of 
the  people  called  Quakers)  to  be  nominated 
yearly  by  the  inhabitants  of  the  township 
should  be  tithe  collectors  for  the  township, 
to  levy  the  several  sums  chargeable  by  the 
Act  upon  the  tenements  within  the  township 
as  and  for  the  proportion  of  the  township, 
with  all  reasonable  expenses  attending  the 
same.  The  inhabitants  resolved  that  no 
persons  should  be  appointed  who  did  not 
pledge  themselves  to  comply  with  certain 
conditions,  and  particularly  not  to  charge 
more  than  15  per  cent,  for  expenses  of  col- 
lection. No  one  could  be  found  to  accept 
these   conditions. 

Held— that  the  conduct  of  the  inhabitants 
amounted  to  a  refusal  to  fulfil  the  statutory 
duty  of  nominating  collectors,  and  that  since 
no  other  remedy  was  provided  by  the  Act, 
a  manlamus  should  issue  to  compel  them  to 
perform  it. 

Eeg.  v.  Lancaster  Inhabitants,  (1900)  64  J.  P. 
[280— Div.  Ct. 

54.  Great  Tithe  —  Custom  for  Owner  to 
Provide  Common  Hull  and  Common  Boar— 
Inclosure  Act  {Haddcnham  Parish)  1830  (11 
Geo.  4,  c.  4),  ss.  37  and  38.]— A  custom  that 


the  parson  as  owner  of  the  great  tithes  of 
a  parish,  and  as  a  charge  thereon,  shall  pro- 
vide and  keep  within  the  said  parish  a 
common  bull  and  a  common  boar  for  the 
common  use  of  the  kine  and  sows  of  the 
parishioners  at  any  time,  is  a  good  custom  in 
law;  but  where  under  an  Inclosure  Act  lands 
have  been  allotted,  in  satisfaction  and  dis- 
char<5e  of  the  great  tithes,  the  burden  of 
keeping  up  the  custom  is  not  shifted  from 
the  owners  of  the  great  tithes  to  the  owners 
of  the  lands  substituted  for  them,  in  the 
absence  of  express  words  in  the  Act  to  that 
effect. 

Lanchbury  v.  Bode,  [1898]  2  Ch.  120;  62  J.  P. 

[248;  67    L.    J.    Ch.    196;  78    L.    T.    14;     14 

T.  L.  R.  178-Kekewich,  J. 

For  Sequestration,  see  Bankruptcy, 
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I.  IN  GENERAL. 

AM  see  Charities. 

1.  Division  of  Area  —  Adjustment— Award 
—Necessity  for— Education  Act,  1902  (2  Edw. 
7,  c.  42),  Sched.  II.  (1).]— An  old  school  board 
district  was  divided  into  two  parts.  One, 
containing  three  schools,  was  within  the 
borough  of  W.,  and  one,  also  containing 
three  schools,  was  without  the  borough  of 
W.  The  county  council  contended  that 
upon  the  appointed  day  the  three  school- 
houses  which  were  not  within  the  borough 
became  absolutely  vested  in  the  county 
council,  subject  only  to  so  much  of  the  lia- 
bilities of  the  school  board  for  (he  united 
district  as  represented  the  balance  unpaid 
of  moneys  borrowed  for  the  purpose  of  those 
three  schools,  and  that  no  award  of  an 
arbitrator  on  this  point  and  no  adjustment 
was  necessary. 

Held— that  an  award  and  adjustment  by 

an  arbitrator  of  the  liabilities  between  the 

two  authorities  was  necessary. 

Re   Wallsend   Corporation   and   Northimber- 

[land  County  Council,  [1906]  2  Ch.  506;  75 

L.  J.  Ch.  813;  70  J.  P.  434;  95  L.  T.  259;  22 

T.  L.  R.  773;  4  L.  G.  R.  1141-Eady.  J. 

2.  Division  of  Arca—Adjtistmcnt  of  Pro- 
perty and  Lidhilitirs— Compromise  of  Dis- 
pute—Education Act,  1902  (2  Edw.  7,  c.  42).  s. 
1,   Sched.  II..   cl.   22.]— A  school   board   dis- 
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trict  ceased  to  exist,  by  reason  of  the  pro- 
visions of  sect.  1  of  the  Education  Act,  1902, 
part  of  the  district  becoming,  for  educa- 
tional purposes,  part  of  an  urban  district, 
and  the  rest  coming  under  the  jurisdiction 
of  the  county  council.  A  dispute  having 
arisen  between  the  county  council  and  the 
urban  district  council  as  to  the  proportion 
which  each  were  to  contribute  towards  the 
cost  of  education  in  the  added  parts,  an 
agreement  was  arrived  at  by  which  separate 
accounts  of  the  cost  of  education  in  the 
added  parts  were  to  be  kept,  excluding  es- 
tablishment and  capital  expenditure,  the 
amounts  shown  by  such  accounts  were  to  be 
added  together,  and  the  net  charge  for  the 
same  was  to  be  annually  divided  between  the 
county  council  and  the  urban  council  in  the 
proportion  that  the  rateable  value  of  the 
added  parts  bore  to  each  other.  In  an 
action  to  have  the  agreement  declared  ultra 
vires : 

Held— that  the  agreement  was  a  compro- 
mise of  the  dispute,  and  was  therefore  bind- 
ing. 

Attorney-General  v.  Essex  County  Council, 
[(1907)  71  J.  P.  557;  24  T.  L.  E.  22- 

Kekewich,  J. 

3.  Division  of  Area— Adjustment  —  School 
Board  for  United  District— Severance  of  Dis- 
trict—Transfer to  Different  Local  Educational 
Authorities— Different  Appointed  Days  for 
Transfers— Adjustment  of  Property  and  Lia- 
bilities of  Part  of  School  Board— Appoint- 
ment of  Arbitrator— Education  Act,  1902  (2 
Edw.  7,  c.  42),  s.  27.  Sch.  //.]-TJnder  the 
provisions  of  the  Education  Act,  1902,  a 
united  district  school  board  was  to  be  trans- 
ferred to  three  different  local  educational 
authorities.  The  appointed  day  for  transfer 
to  the  first  authority  was  June  1st,  1903, 
but  to  the  other  two  authorities  April  1st, 
1904.  Matters  requiring  adjustment  having 
arisen  between  the  board  and  the  first 
authority,  the  latter,  in  default  of  agree- 
ment, gave  notice  on  October  24th,  1903,  to 
appoint  an  arbitrator.  The  board  objected 
that  no  adjustment  should  be  made  until 
the  day  appointed  for  the  other  two  authori- 
ties had  arrived. 

Held— that  upon  the  construction  of  the 
Education  Act,  1902,  s.  27  (2),  and  Schedule 
II.,  clauses  1,  22.  an  arbitrator  must  be  ap- 
pointed forthwith.  ! 

Hebburn  Urban  District  Council  v.  Hedworth,  ■ 

[MONKTON      AND       JaRROW      UnITED       DISTRICT 

School  Board,  (1904)  68  J.  P.  232;  90  L.  T. 

145;   20    T.    L.    E.   244;   2    L.    G.    E.    821- 

Kekewich,  J. 

4.  Education  Committee— Scheme— Publica- 
tion by  Board  of  Education— Disapproval  of 
Scheme— Education  Act,  1902  (2  Edw.  7,  c. 
42),  s.  17,  sub-s.  6.]— Where  a  scheme  for  the 
establishment  of  an  education  committee 
has  been  submitted  by  the  local  education 


authority  to  the  Board  of  Education,  and 
is  not  approved  by  them,  there  is  no  duty 
imposed  upon  the  Board  by  sect.  17,  sub-s.  6, 
of  the  Education  Act,  1902,  to  publish  the 
scheme. 

Ex    PARTE    THE    CORPORATION    OF    CARDIFF,     (1904) 

[20  T.  L.  E.  317— Div.  Ct. 


5.  Education  Committee— Scheme— Retire- 
ment of  Members  in  Rotation— Resolution  by 
Local  Education  Authority — Power  to  vary 
Resolution— Necessity  for  New  Scheme— Edu- 
cation Act,  1902  (2  Edw.  7,  c.  42),  ss.  17,  21.]— 
In  1903  a  district  council,  as  the  local  edu- 
cation authority,  prepared  a  scheme  for  the 
establishment  of  an  education  committee, 
who  were  to  hold  oflBce  for  three  years  sub- 
ject to  a  proviso  that  one-third  of  the  mem- 
bers should  retire  on  the  1st  May  in  each 
year,  and  "  the  council  shall  determine  the 
order  in  which  they  shall  retire." 

After  the  Board  of  Education  had  =!anc- 
tioned  the  scheme  the  council  appointed  M. 
and  others  as  members  of  the  committee  and 
resolved  that  M.  should  retire  on  the  Ist 
May,  1905. 

Subsequently  the  council  purported  to  vary 
their  resolution  by  selecting  M.  as  a  member 
to  retire  in  1904. 

Held— that  such  variation  was  invalid ;  the 
council,   having  once  determined  the  order 
of  retirement,  could  not  vary  it  except  by 
the  adoption  and  sanction  of  a  new  scheme. 
MiLWARD  V.  Barry  U.  D.  C,  [1904]  2  Ch.  481; 

[73   L.   J.   Ch.   804;  53  W.   E.   21;  91   L.  T. 

290;  20  T.  L.  E.  705;  68  J.  P.  569— 

Buckley,  J. 


6.  Improvement  of  Schools— Expenses  In- 
curred by  County  Council— Charge  of  Part 
on  Parish — "  Capital  Expenditure  " — Educa- 
tion Act,  1902  (2  Edw.  7,  c.  42),  s.  18  (1)  (c).] 
—The  words  "  capital  expenditure  "  in  sect. 
18  (1)  (c)  of  the  Education  Act,  1902,  refer, 
not  to  the  expenditure  of  money  taken  from 
capital  or  raised  by  loan,  but  to  the  expendi- 
ture of  money  which,  on  being  laid  out,  be- 
comes capital,  irrespective  of  the  source 
from  which  it  comes. 

Eex    v.    Wraith,    Ex    parte    Kent    County 

[Council,  [1907]  2  K.  B.  756;  76  L.  J.  K.  B. 

881;  71  J.  P.  447;  97  L.  T.  577;  5  L.  G.  E. 

1091-Div.  Ct. 

7.  Management— Vested  in  Subscribers— 
Bona-fide  Subscribers.1 — In  a  case  in  which 
the  management  of  a  school  and  the  right  to 
appoint  the  teachers  were,  under  a  deed, 
vested  in  the  subscribers  to  the  school  to  the 
amount  of  twenty  shillings  and  upwards; 

Held— that  certain  persons,  on  behalf  of 
whom  subscriptions  were  sent  to  the  trea- 
surer of  the  school  on  the  day  of  the  elec- 
tion, and  whose  subscriptions  were  returned 
by  him  to  the  person  sending  the  same,  were 
not  bond-fide  subscribers  with  a  right  to  vote 
at  such  election. 
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It  appears  to  be  a  right  inherent  in  such  a 
body  of  subscribers  to  refuse  to  admit  a  new 
subscriber  for  good  cause. 
NoTT  V.  Williams,  (1900)  48  W.  R.  316— 

[Byrne,  J. 

8.  New  Education  Authoritij— Transfer  o] 
Property— Annuities    standing    in    Books    of 
Bank  of  England— National  Debt  Acts,  1870 
(33  &  34  Vict.  c.  71),  ss.  18,  22,  and  1892  (55  &  ; 
56  Vict.  c.  39),  s.  4,  Education  Act,  1902   (2  i 
Edw.  7,  c.  42),  ss.  5,  25;  Schedule  II.,  clause  \ 
1.]— The   effect   of   sect.   5   of   the   Education  • 
Act,  1902,  is  to  abolish  school  boards— for  all 
purposes— as  from   the   appointed   day;   and  [ 
by  sect.  25  and  Schedule  11.,  clause  1,    the 
property  as  well  as  the  powers,  rights,  and  | 
liabilities    of    the    school    boards    was    auto- 1 
matically  transferred  to— that  is,  vested  in, 
the  new  local  education  authorities  without 
the  necessity  for  the  execution  of  any  further  ; 
instrument  of  transfer. 

Decision  of  Farwell,  J.   (20  T.  L.  E.  758),  ■ 
reversed. 
The  Corporation  of  Oldham  v.  The  Bank  of 

[England,  [1904]  2  Ch.  716;  73  L.  J.  Ch.  785; 

20  T.  L.  E.  787;  68  J.  P.  584;  53  W.  E.  243; 
91  L.  T.  582-C.  A. 

9.  Pupil  Teachers'  Centres  in  Separate 
Buildings— Higher  Education  —  Providing  \ 
Funds  out  of  jRotes- Ultra  vires— Elemen- 
tary Education  Act,  1870  (33  &  34  Vict.  c. 
75).]— The  judgment  in  Beg.  v.  Cockerton 
{see  No.  10,  infra),  ([1901]  1  K.  B.  726;  70 
L.  J.  K.  B.  441;  65  J.  P.  435;  49  W.  E.  433; 
84  L.  T.  488;  17  T.  L.  E.  402— C.  A.)  in  sub- 
stance decides  that  the  only  schools  which 
are  to  be  paid  foi-  out  of  the  rates,  whether 
in  respect  of  buildings,  or  instruction,  or  | 
anything  else,  are  elementary  schools  which 
are  devoted  to  the  elementary  education  of 
children.  The  defendants  proposed  to  erect 
pupil  teachers'  centres,  where  pupil  teachers 
from  fifteen  to  twenty-four  years  of  age 
would  receive  an  education  which  was  not  \ 
limited  to  elementary  education. 

Held— that  whatever  instruction  might  be 
given  in  those  schools  to  pupil  teachers  be- 
yond the  elementary  instruction  was  a  mere 
accessory  of  the  public  elementary  schools; 
and  that  the  defendants  should  be  restrained 
by  perpetual  injunction  from  making  any 
payment  for  the  building  of  any  school 
other  than  a  public  elementary  school  out 
of  the  school  board  fund. 
Dyer  v.  London  School  Board,  [1902]  2  Ch. 

[768;  51  W.  E.  34;  87  L.  T.  225;  18  T.  L.  E. 
804;  72  L.  J.  Ch.  10-C.  A. 

10.  Science  and  Art  Schools  or  Classes  in 
Day  Schools  or  in  Evening  Continuation 
Schools— Providing  Funds  out  of  the  Hates 
—  Elementary  Education  Acts,  1870  to  1891 
(33  &  34  Vict.  c.  75);  30  &  37  Vict.  c.  86;  39 
&  40  Vict.  c.  79;  54  &  55  Vict.  c.  5G)— Tech- 
nical Instruction  Acts,  1889  and  1891   (52  & 


53  Vict.  c.  76;  54  &  55  Vict.  c.  i)— Education 
Code  (1890)^cf,  1890  (53  &  54  Vict.  c.  22).]- 
Tt  is  not  within  the  power  of  a  school  board 
to  provide,  out  of  the  rates  levied  under 
the  Elementary  Education  Acts,  science  and 
art  schools  or  classes,  either  in  day  schools 
or  in  evening  continuation  schools.  But,  in 
both,  such  educational  work  may  be  carried 
on  by  the  school  board,  provided  the  whole 
of  the  funds  required  for  it  are  furnished 
from  sources  other  than  contributions  from 
the  rates. 

Semble,  it  is  not  within  the  power  of  a 
school  board  to  educate  adults  in  public 
elementary  schools  at  the  expense  of  the 
rates. 

Decision  of  Div.  Ct.  ([1901]  1  Q.  B.  322;  70 
L.  J.  Q.  B.  280;  65  J.  P.  115;  49  W.  R.  252;  83 
L.  T.  595;  17  T.  L.  E.  165)  affirmed. 
Eeg.    v.    Cockerton,    [1901]   1   Q.    B.    726;    70 

[L.   J.   K.   B.  441;  65  J.   P.   435;  49  W.   E. 
433;  84  L.  T.  488;  17  T.  L.  E.  402-C.  A. 

II.  ENDOWED  SCHOOLS  ACTS. 

Jnd  sec  Charities. 

11.  Scheme— Effect  on  Earlier  Statutes- 
Cathedral  School— Head  Master— Right  to 
Stall  in  Cathedral— Endowed  Schools  Act, 
1809  (32  &  33  Vict.  c.  56),  ss.  9,  19,  46.]-The 
head  master  of  a  school,  maintained  as  part 
of    the    Cathedral    Foundation    at    Chester, 

as  under  the  statutes  entitled  to  a  stall 
1  the  cathedral. 

In  1873  a  scheme  under  the  Endowed 
Schools  Act,  1869,  reconstituted  and  amalga- 
mated this  school  and  two  other  charities. 
The  scheme  did  not,  as  it  might  have  done, 
preserve  any  of  the  existing  statutes. 

Held— that  under  the  circumstances  the 
school  had  been  entirely  severed  from  the 
cathedral,  and  was  no  longer  governed  by 
the  statutes,  but  by  the  scheme;  that  the 
head  master  had  no  right  to  a  stall,  and 
that  the  bishop,  as  visitor  of  tlie  dean  and 
chapter,  had  no  right  to  hear  his  petition 
in  the  matter. 

Decision   of   C.    A.    (17   T.   L.   E.   533)   re- 
versed. 
Dean  and  Chapter  of  Chester  v.   Bishop  of 

[Chester  and  Another,  (1903)  87  L.  T.  618; 
12  T.  L.  R.  131-n.  L.  (E.). 

12.  Schoolmaster —  Scheme  — Dismissal  of 
.4ssistant  Master  bj/  Ilead  Master  icithout 
Notice— Bight  of  Action  against  Governors 
—  Endou-cd  Schools  .ids.  1868  (31  &  32  Vict, 
c.  32)  and  1869  (32  &  33  Vict.  c.  56),  ss.  9,  10. 
22.]— The  plaintiff  was  an  assistant  master 
in  a  school  which  came  within  the  provi- 
sions of  the  Endowed  Schools  Acts.  1868  and 
1869,  and  was  regulated  by  a  scheme  made 
by  the  Charity  Commissioners  under  the 
latter  Act.  Rule  30  of  the  scheme  em- 
powered the  governors  to  dismiss  at  plea- 
sure the  head  master  without  assigning 
cause  after  giving  six  calendar  monlhs' 
written  notice.     Rule  37  defined  the  powers 
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of  the  governors  as  to  prescribing  subjects  '  except  on  saints'  days  and  holy  days,  when 
of  instruction,  fixing  the  number  of  assis-  ^^^  hours  -were  from  9  a.m.,  so  as  to  enable 
tant  masters  to  be  employed,  and  fixing  t^i®  children  to  attend  church  at  11  a.m. ; 
each  year  the  amount  to  be  paid  out  of  the  ■  '""^  *^i®  *^i"^e  tables  showing  this  were  ap- 
income  of  the  foundation  for  the  purpose  Pi'oved  by  the  inspectors.  In  September, 
of  maintaining  assistant  masters  and  school  ^^^^'  *^e  defendants,  who  were  the  local 
plant.  Eule  40  provided  that  "  The  head  eJ^isation  authority  under  the  Education 
master  shall  have  the  sole  power  of  appoint- '  4^*'  ^^^■^'  issued  directions  as  to  the  instruc- 
ing  and  may  at  pleasure  dismiss  all  assis-    ^ion  to  be  given  in  public  elementary  schools. 


tant  masters  in  the  school,  and  shall  deter- 
mine,    subject     to     the     approval     of     the 


one  of  which  was  as  follows  : — "  Time  of  reli 
ious  instruction.— Secular  instruction  in  al 


a.m.,   and  occupy  the  school  hours  for  the 
rest   of   the   day."    The   plaintiffs   still   con- 


governors,    in    what    proportions    the    sum    schools  shall  commence  not  later  than  9.43 
fixed  by  the  governors  for  the  maintenance 
of   assistant    masters   and    school   plant   and 

apparatus  shall  be  divided  among  the  |  ti^ued  to  begin  school  hours  at  9  a.m.  on 
various  persons  and  objects  for  which  it  is  i  saints'  days  and  holy  days,  and  to  take  the 
fixed  in  the  aggregate.  The  governors  shall  children  (except  such  as  claimed  exemption) 
pay  the  same  accordingly,  either  through  *^'^  church  on  those  days  at  11  a.m.  The 
the  hands  of  the  head  master  or  directly,  defendants  in  consequence  gave  them  notice 
as  they  think  best."  The  plaintiff  having  ^^^^t  financial  assistance  would  be  with- 
been  dismissed  by  the  head  master  without  flra^^'n.  and  their  inspector  went  down  to 
notice,  sued  the  defendants  as  the  governors  ^he  school  and  made  an  entry  in  the  school 
of  the  scTiool  for  wrongful  dismissal.  books  that  the  school  was  closed.      The  de- 

Held-(I)  that,  notwithstanding  proof  of !  S^^L^,V\  "^^^"'^  f^^""  appointments  to  all 
a  custom  to  give  a  term's  notice,  the  plain-  Stend  otW  '.cWl,  '"^  *^'  "^'^'^''''  *° 
tifi    was    under    the    scheme    entitled    to    ^^    attend  other  schools. 


The  plaintiffs  appealed 
to  the  Board  of  Education,  which  confirmed 


notice;  and  (2)  that  the  governors  were  not  i  ii,„  „  <.■  ^  ii,  j  r  i  j  r,.,  ,  ^  "~.;r 
responsible  for  his  dismissal  by  the  head  t  !n  *Z.M  /n  f  ^^'''V*'-  ^he  plaintiffs 
master,  whether  such  dismissal  was  wrong- '"?  ,^",*t"l^i  ^"  f-t'^J^'i  ""  ^f.^l^^^t^o^ 
ful  or  not  ^^^  ^"-^^  ^^®^°  entitled  to  have  the  school 

maintained  by  the  defendants  as  a  public 
j  elementary  school,  and  for  damages  for  tres- 

pass  and  illegal  acts  in  closing  the  school. 


Decision  of  Lawrence,  J.  (23  T.  L.  E.  709) 
afiirmed. 


Weight 
[63;  7; 


9.  Marquis  op  Zetland,  [1908]  I  K.  B. 

L.  J.  K.  B.  152;  97  L.  T.  E.  867;  24 

T.  L.  E.  48-C.  A. 


Held— that  the  above  direction  Avas  a 
direction  by  the  defendants  as  to  secular 
instruction  in  the  school  within  the  mean- 
ing of  sect.  7,  sub-sect.  1  (a),  of  the  Educa- 
tion Act,  1902,  and  that  the  dispute  must  be 
13.   Non-provided      Schools-Expenses      of   det^^^^jned  by  the  Board  of  Education  under 


III.  RELIGIOUS  INSTRUCTION. 


Denominational       Religious       Instruction- 


ind  the  Court  had  no  jurisdic- 


KZZi  VrT  TT^       /•        .      ^H.i.«citim-    tion  to  entertain  the  question. 
JJuty  of  Local  Education  Authority  to  Pay  m         "   • 

—Education  Act,  1902  (2  Edw.  7,  c.  42),  ss.  5,  Held  also— that  the  managers  had  not  as 
7.]— The  Education  Act,  1902,  imposes  upon  '•  ^^p^  (there  being  no  special  agreement 
local  education  authorities  the  obligation  of  ^^'^*^  ^^^  owner  proved)  a  possession  of  the 
paying  the  expenses  of  denominational  re-  school  premises  entitling  them  to  maintain 
ligious  instruction  in  non-provided  schools.  \  ^^  action   for   trespass. 

The  obligation  is  limited  to  the  amount  Held  also— on  the  facts  that  the  defen- 
which  is  reasonably  necessary  for  that  pur-  dants  had  not  without  justification  induced 
pose,  and  the  amount  of  the  expenditure  is    teachers  to  break  their  contracts  with  the 


under  the  control  of  the  local  education 
authority  with  a  reference  in  case  of  differ- 
ence to  the  Board  of  Education. 

Decision  of  the  C.  A.   ([1906]  2  K.  B.  677; 

75  L.  J.   K.   B.  933;   70  J.   P.   451;   95  L.  T. 

248;  22  T.  L.  E.  783;  4  L.  G.  E.  992)  reversed. 

Attorney-General  v.  West  Eiding  of  Yorks 

[County     Council,     [1907]     A.     C.     29;     75 

L.  J.  K.  B.  97;  71  J.  P.  41;  95  L.  T.  845; 

23  T.  L.  E.  171;  5  L.  G.  E.  89-H.  L.  (E). 

14.  Non-provided  School— Hours  for  Reli- 
gious Instruction—Directions  as  to  Secular 
Instruction— Managers  not  Obeying— Juris- 
diction of  Court— Elementary  Education 
Act,  1870  (33  &  34  Vict.  c.  75),  s.  7-Education 
Act,  1902  (2  Edw.  7,  c.  42),  s.  7,  sub-s.  1  (a) 


plaintiffs. 

Blencowe  v.  Northamptonshire  County  Coun- 

[ciL,  [1907]  1  Ch.  504;  76  L.  J.  Ch.  276;  71 

J.  P.  258;  96  L.  T.  385;  23  T.  L.  E.  319;  5 

L.  G.  E.  551— Warrington,  J. 


15.  Ward  of  Court— Welfare  of  the  Infant 
—Religion  of  Father— Change  of  Religious 
Education— Discretion  of  Court.]— In  1904 
the  orphan  son  and  daughter  of  a  Jewish 
father,  thea  aged  respectively  ten  and  eight 
years,  were  directed  by  a  Judge  to  be 
brought  up  in  their  father's  religion,  and 
were  placed  in  a  Jewish  household.  In  1907 
the  boy  wrote  to  his  guardian  that  he 
no  longer  wished  to  be  educated  as  a  Jew. 


3.]-The   plaintiffs  were  the   managers  of  a  j  The   Judge,    to   whom   this   letter   was   sent, 
aon-provided    elementary    school,    in    which  j  after   interviews  with  the   boy   and  further 
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iaquiries,  came  to  the  conclusion  that  the 
welfare  of  the  boy  called  for  a  change  in 
his  religious  education,  and  he  accordingly 
made  an  order  that  both  infants  should 
be  henceforth  brought  up  in  the  Christian 
religion. 

Held— that  it  would  be  morally  injurious 
to  the  welfare  of  the  boy  not  to  give  effect  to 
his  wishes,  but  that  there  was  no  evidence 
to  justify  any  order  changing  the  religious 
education  of  the  girl.  . 

In  all  orders  relating  to  the  religious  edu- 
cation of  a  ward  of  Court  the  words  '  until 
further  order  "  are  deemed  to  be  inserted. 
In  re  W.;  W.  v.  M.,  [1907]  2  Ch.  557-C.  A. 
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Austin  and  Othees,  (1907)  71  J.  P.  29; 
[96  L.  T.  29;  5  L.  G.  E.  126-Div.  Ct. 


IV.  SCHOOL  ATTENDANCE  AND  CHILD 
LABOUR. 

See  also  under  Factories  and  Work- 
shops. 

16.  Absence  from  School— Beasonable  Ex- 
cuse-Education   {Scotland)   Act,   1872    (35   & 
36  Vict.  c.  62),  s.  70.]— What  is  a  reasonable 
excuse  on  the  part  of  a  parent  whose  child  ^ 
fails  to  attend  school  is  a  question  of  fact. 

Semble-U  a  working  man,  who  has  no 
wife  or  elder  children,  and  has  to  attend  to 
his  own  work,  sees  his  child  start  properly 
prepared  for  school,  and  punishes  him  when 
informed  that  he  has  played  truant,  he  has 
done  all  that  can  reasonably  be  expected  ot 
him. 

Gillies  v.  Quigley,  (1906)  8  F.  (J.  C.  1)-Ct. 
[of   Justiciary. 

17.  Absence  from  School— Reasonable  Ex- 
cuse-Refusal of  Child  at  Voluntary  School 
—Tender  of  Child-Breach  of  Bye-law.^— 
If  a  parent  of  a  'child  ten  years  of  age  who 
attends  a  voluntary,  public  and  elementary 
school  is  informed  that,  for  reasons  ap- 
proved of  by  the  Education  Department,  the 
child  must  cease  to  attend  that  particular 
school,  and  must  attend  another  school  m 
the  district,  but  such  parent  continues  to 
send  the  child  to  the  same  school,  where  the 
child  is  refused  admission,  the  parent  may 
be  convicted  of  neglecting  to  cause  his  child 
to  attend  school. 

Jones  v.  Eowland,  (1899)  63  J.  P.  454;  80  L.  T. 
[630;  19  Cox   C.  C.  315-Div.  Ct. 

18.  Employment  of  Child-"  Employment " 
—What  is— Invalid  Child  allowed  to  Amuse 
Himself  by  Working  in /ath^r;^  m'TZo 
Elementary  Education  Act,  18.6  (39  &.  W 
Vict  c  79),  ss.  6,  47.1— A  father  who  on  the 
advice  of  his  doctor  allows  his  son,  a  boy 
aged  thirteen  years  and  subject  to  hts,  to 
endeavour  to  assist  him  in  the  way  of  hi8 
trade,  by  doing  light  work  whenever  the  boy 
is  so  minded,  and  who  makes  no  gain  there- 
by, does  not  employ  the  boy  within  the 
meaning  of  sect.  47  of  the  Elementary  Edu- 
cation Act.  1876,  and  therefore  commits  no 
offence  within  that  section. 


19.  "Employment"  of  Child  by  Barent 
"for  Burposes  of  Gain"— Domestic  Work- 
Elementary  Education  Act,  1876  (39  &  40 
Vict.  c.  79),  ss.  5,  6,  47.]-A  father,  who 
keeps  his  daughter  of  the  age  of  thirteen 
years  from  school  in  order  that  she  might 
do  the  house  work  at  home  and  so  enable 
his  wife  to  go  out  and  earn  money,  the 
daughter  not  having  obtained  a  certificate 
under  sect.  5  (2)  of  the  Elementary  Educa- 
tion Act,  1876,  nor  coming  within  the  exemp- 
tions in  the  said  sub-section  or  section  9  of 
the  said  Act,  does  not  employ  such  daughter 
in  any  labour  for  the  purposes  of  gain  with- 
in the  meaning  of  sect.  47  of  the  said  Act, 
so  as  to  render  himself  liable  to  the  penalty 
imposed  by  sect.  6. 
Mather  i'.  Lawrence,  [1899]  1  Q.  B.  1000;  68 

[L    J.   Q.    B.   714;  63  J.   P.   455;  47   W.   R. 

559;  80  L.  T.  600;  15  T.  L.  E.  347;  19  Cox 
C.  C.  300-Div.  Ct. 

20.  Neglecting     to     Cause     Attendance     of 
Child  at  School— Day  Exclusively  Set  Apart 
for   Religious    Observance— Ascension    Day- 
Elementary  Education  Act,  1870  (33  &  34  Vict, 
c.  75),  s.  7   (1),  and  s.  74   (1),    (2).]-The  ap- 
pellant in  the  first  case  was  summoned  for 
neglecting,  without  lawful  excuse,   to  cause 
his  child,  aged  eleven  and  a  half  years,  to 
attend  school  for  the  whole  time  required  by 
the  bye-laws  made  by  the  county  council  ot 
the  West  Riding  of  Yorkshire  as  the  edu- 
cation authority  under  Part  III.  of  the  Edu- 
cation Act,  1902.    Bye-law  4  (b)  provided  that 
nothing  in  the  bye-laws  should  require  any 
child  to  attend  school  on  any  day  exclusively 
set    apart    for    religious    observance    by    the 
religious  body  to  which  its  parent  belongs. 
Sect!  7   (1)  of  the  Education  Act,  1870,  con- 
tains  a   similar   provision.       On    May   24th, 
1906,    being    Ascension    Day,    the    child    was 
wholly  absent  from  school  in  the  morning, 
he  attended  church  in  the  morning  and  at- 
tended school  in  the  afternoon.     The  appel- 
lant,  who  belonged   to  the  Church  of  Eng- 
land,  stated  in  evidence  that  it  was  m  ac- 
cordance with   his  direction  that  the  child 
attended   church  in  the  morning  and   went 
to   school    in   the   afternoon.       The   justices 
came  to  the  conclusion  that  May  24th,  1906, 
was    not    a    day    exclusively    set    apart    for 
religious   observance   by   the    religious   body 
to  which  the  appellant  belonged  in  the  seuse 
contemplated  by  the  bye-law  and  sect.  7   (1) 
of   the   Education   Act,   1870,   and   they   con- 
victed the  appellant.  _ 

In  the  second  case  the  facts  were  similar, 
except  that  the  child  was  wholly  absent  from 
school  both  in  the  morning  and  in  the  after- 
I  noon,  and  the  appellant  stated  in  evidence 
that  ho  was  a  membor  of  the  Church  of 
England,  and  that  it  was  by  his  direction 
that  the  child  did  not  attend  school  that 
dav.  but  attended  church  in  the  morning 
and  stayed  at  home  the  rest  of  the  day. 
I  The  justices  were  not  satisfied  that  the  ap- 
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pellant  was  a  member  of  the  Church  of 
England,  and  they  came  to  the  same  con- 
clusion as  in  the  previous  case  and  con- 
victed the  appellant. 

Held— that  Ascension  Day  was  a  day  ex- 
clusively set  apart  for  religious  observance 
by  the  Church  of  England  within  the  mean- 
ing of  the  bye-law  and  statute,  that  on  the 
evidence  the  appellants  in  both  cases  were 
members  of  the  Church  of  England,  and  that 
both  convictions  were,  therefore,  wrong  and 
must  be  quashed. 

Qucere— whether  a  withdrawal  of  the  child 
for  the  whole  day  would  be  justified. 
Marshall  v.  Graham,  Bell  v.  Graham,  [1907] 

12  K.  B.  112;  76  L.  J.  K.  B.  690;  71  J.  P. 

270;  97  L.  T.  52;  23  T.  L.  R.  435;  5  L  G.  R. 
738— Div.  Ct. 

21.  Total  or  Partial  Exemption  of  Child— 
B ije-laws— Certificate  of  Attendance— Elemen- 
tary Education  Acts,  1870  (33  &  34  Vict.  c. 
75),  s.  74;  1880  (43  &  44  Vict.  c.  23),  s.  4;  1899 
(62  &  63  Vict.  c.  13),  s.  1;  1900  (63  &  64  Vict, 
c.  53),  s.  6— Factory  and  Workshop  Act,  1878 
(41  &  42  Vict.  c.  16),  ss.  23,  24,  26-Factory 
and  Workshop  Act,  1901  (1  Edw.  7,  c.  22),  ss. 
68,  71.] — The  respondent,  G.,  was  summoned 
for  that  he,  being  the  parent  of  a  child  not 
less  than  five  or  more  than  fourteen  years 
of  age,  unlawfully  neglected  to  cause  the 
child  to  attend  school  without  reasonable 
cause  for  the  whole  time  required  by  the 
bye-laws.  The  child  was  thirteen  years  and 
two  months  old  on  May  9th,  1905,  when  he 
was  absent  from  school,  not  having  attended 
since  March  20th,  1905.  Previous  to  that 
date  the  child  had  made  350  attendances  in 
not  more  than  two  certified  efficient  schools 
in  each  year  for  five  years,  and  had  obtained 
a  certificate  to  that  effect  from  the  princi- 
pal teacher.  He  had  not  received  a  certifi- 
cate that  he  had  reached  the  sixth  standard, 
being  in  the  fourth  standard  only.  Since 
March  20th,  1905,  he  had  been  employed 
full  time,  without  a  labour  certificate,  at 
a  silk  mill. 

Held — that  as  the  bye-laws  made  by  the 
education  authority  did  not  provide  for  a 
full  time  exemption  on  an  attendance  quali- 
fication, the  child  must  satisfy  tjie  bye-law 
as  to  total  exemption  by  obtaining  a  certifi- 
cate that  he  had  reached  the  sixth  standard. 

The  respondent  C.  was  summoned  for 
allowing  his  child  to  be  absent  from  school, 
she  being  employed  as  a  half-timer  at  a 
silk  mill. 

Held— that  the  child  being  upwards  of 
twelve  years  of  age,  and  having  made  the 
necessary  previous  due  attendance  at  a 
certified  efficient  school,  was  entitled  to  a 
labour  certificate  to  be  employed  half-time 
in  a  factory,  provided  she  attended  school 
in  accordance  with  sect.  68  of  the  Factory 
and  Workshop  Act,  1901. 
Stevenson  v.  Goldstraw,  Stevenson  v.  Craig, 

[1906]  2  K.  B.  298;  75  L.  J.  K.  B.  565;  70 

J.  P.  340;  95  L.  T.  Ill;  4  L.   G.  R.  863- 
Div.  Ct. 


V.  TEACHEES  AND  OFFICERS. 

(a)  Teachers. 

And    see    under    Sect.     II.     Endowed 
Schools  Acts. 

22.  Dismissal  —  Change  of  Authority — 
Notice  Determining  Contract  given  before 
"  the  appointed  day  "  —  Refusal  of  Local 
Education  Authority  to  Consent  to  Dismissal 
-Education  Act,  1902  (2  Edw.  7,  c.  42),  s.  7  (1) 
(c).]— On  May  6th,  the  managers  of  an  ele- 
mentary school  which  was  to  pass  from 
their  control  to  that  of  the  new  authority 
on  July  Ist,  gave  the  head  master  of  the 
school  written  notice  that  they  ^lould  not 
require  his  services  as  master  after  August 
9th.  On  July  15th  the  first  meeting  of  the 
new  "  foundation  managers "  was  held,  at 
which  the  above  notice  was  confirmed.  The 
"  local  education  authority,"  however,  re- 
fused to  consent  to  the  dismissal  of  the 
head  master  under  sect.  7  (1)  (c),  of  the 
Education  Act,  1902,  which  provides,  inter 
alia,  that  the  consent  of  the  local  education 
authority  shall  be  required  to  the  dismissal 
of  a  teacher. 

The  head  master  commenced  an  action 
against  the  foundation  managers,  and  moved 
to  restrain  them  from  preventing  him  from 
exercising  his  duties  as  master. 

Held— that  the  motion  must  be  dismissed. 
The  notice  was  good,  and,  as  under  that 
notice  the  plaintiff's  engagement  would  ter- 
minate on  August  9th,  the  managers  ap 
pointed  under  the  Act  after  that  notice  had 
been  given  had  not  "  dismissed  "  him,  and 
the  consent  of  the  local  education  authority 
was  not  required  under  sect.  7  (1)  (c)  of  the 
Act. 
Jones  v.  Hughes,  [1905]  1  Ch.  180;  74  L.  J. 

[Ch.  57;  69  J.  P.  33;  53  W.  R.  344;  92  L.  T. 
218;  21  T.  L.  R.  59;  3  L.  G.  R.  1-C  A. 


j  23.  Dismissal— Local  Education  Authority 
!  —Power  of  Managers  to  Dismiss  Teacher- 
Consent  of  Education  Authority — Education 
Act,  1902  (2  Edw.  7,  c.  42),  ss.  7  (1)  (a),  (b), 
(c),  (d),  (e),  (7),  17,  'Sched.  I.,  A.  (6).]-A 
county  council  became  the  local  education 
authority  of  their  district  under  the  Edu- 
cation Act,  1902,  and,  acting  under  the 
powers  conferred  by  sect.  17  of  the  Act,  ap- 
pointed an  education  committee,  and  dele- 
gated their  powers  to  them.  The  ducation 
committee,  in  exercise  of  the  powers  given 
by  clause  A.  (6)  of  the  First  Schedule  of  the 
Act,  appointed  various  sub-committees,  in- 
cluding a  school  management  sub-committee 
to  deal  with  the  appointment  and  dismissal  of 
teachers.  A  section  of  such  sub-committee 
was  appointed  to  deal  with  {inter  alia)  mat- 
ters relating  to  the  dismissal  of  teachers. 

The  managers  of  a  "  non-provided  "  school 

within  the  district  gave  notice  of  dismissal 

to  their  head  mistress,  having  first  obtained 

the  consent  of  the  aforesaid  section  of  the 

I  sub-committee;  the  consent  of  the  sub-com- 

'  mittee  itself  was  not  obtained  until  a  few 
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Judgment  of  the  Queen's  Bench  Division 

.       ,  X,.         .  .u  n  ([1898]  1  Q.  B.  4;  G6  L.  J.  Q.  B.  878;  61  J.  P. 

days  before  action  brought,  and  the  consent    „jg.  ^^  ^   ,^,  ^g-.  ^g  ^^   -^   j^^.  j^  rj^   ^   ^   ^^ 

of  the  education  committee  was  not  obtained  ,  jjjgj.ij^g(j 

until  after  action  brought.  I  " 

In  an  action  by  the  head  mistress  against  I  Phii^"ps  v.  London  School  Board;  Cockerton 


iv.    The    Same,    [1898]    2    Q.    B.    447;    67 

L.  J.  Q.  B.  874;  79  L.  T.  50;  14  T.  L.  R.  501 ; 

46  W.  R.  658— C.  A. 


the  managers  for  an  injunction  to  restrain 
them  from  dismissing  her  until  the  consent 
of  the  local  education  authority  had  been 
obtained,  and  until  an  opportunity  had  been 
given  to  her  to  defend  herself  before  the  pro- 
perly constituted  authority. 

Held— (1)  that  under  the  Education  Act, 
1902,  the  consent  of  the  education  authority 
is    not,    as    between    the    managers    and    a 

teacher,   a  condition    precedent  to  the    dis-  ,  ^  ^,^^^^^^  ^,,^^^  its  managers  three  calendar 
missal  of  the  teacher  by  the  managers  ot  a  ,  ^^^^^^,  ^^^^^^  o^  ei^l^ej.  gj^e  was  necessary 


26.  Salaries  —  Non-provided  School  — 
Whether  Contract  with  Managers  or  Educa- 
tion Authority— Education  Act,  1902  (2  Edw. 
7,  c.  42),  5.  7.]— The  plaintiff  was  in  1899  ap- 
pointed assistant  mistress  at  a  voluntary 
school,    and    by    the    terms  of  her   written 


non-provided  "  school ;  and 


to  terminate  the  engagement.    On  the  Edu- 


?)*"'.*!  -sriTrr-i"-  ifj'i :  catLTActVo?  ::stirzi  o^:^^:^ 


sub-committee— but  not  the  section  of  such 
last-mentioned    committee    —    had    all    the 


plaintiff  continued  in  her  position  as  assis- 
tant  mistress    in    the    non- provided  school 


power,   of   a    local    oduoation    authority    in     'SoTrnT^xpresrcontTac'-t- witrorrro^ 
.■hTc'otsl'nfo^JrsXo^^Se'^iienlet^^P-al  '«'  /contract .fro.,  the  defendants, 


who    were    the    local    education   authority 
under  the  new  Act.    The  defendants,   how- 
ever, paid  the  plaintiff's  salary  directly  to 
her  in  the  amounts  and  at  the  times  stated 
in  the  agreement  of  1899.    On  August  10th, 
19U3,  the  defendants  confirmed  the  following 
resolution    of    their    education    committee : 
"  That  the  marriage  of  principal  or  assistant 
mistresses    in    provided    and    non-provided 
schools  shall  be  equivalent  to  three  months' 
24.  Powers  of— Punishment  of  Child— Cor-  j  notice      to     terminate      the      engagement." 
poral    Punishment  —  Assistant    Teacher  —    Notice  of  this  resolution  was  sent  to  a  man- 
Public     Elementary     School.}— As     between    ager    of    the    non-provided    school;    but    no 
a  parent  and  a  teacher  in  a  public  elemen-    notice    to    terminate    the    engagement    was 
tary    school,    the    head   teacher's   ordinary    given   to   the   plaintiff,   either   by   the   local 


action  brought  referred  back  to  and  ratified 
the  action  of  the  managers,  if  such  ratifica- 
tion were  necessary. 

Young  v.  Cuthbert  and  Others,  [1906]  1  Ch. 

[451;     75  L.  J.  Ch.  217;     70  J.  P.  130;     54 

W.  E.  296;  94  L.  T.  191;  22  T.  L.  R.  251;  4 

L.  G.  R.  356-Buckley,  J. 


authority  to  administer  corporal  punish 
ment  extends  to  responsible  assistant 
teachers  in  charge  of  classes. 


education  authority  or  the  managers,  but 
the  terms  of  the  resolution  came  to  the 
plaintiff's  knowledge.     On  August  9th,  1904, 


The  teacher  of  a  class  is  entitled  to  use    the  plaintiff  maiu-ied,  and  on  November  30th, 
ordinary   means  of  punishment,  so  long  as 
the  punishment  inflicted  is  moderate,  is  not 


1904,  she  received  a  letter  from  the  defen- 
dants telling  her  that  her  engagement  was 
dictated  by  a  bad  motive,  and  is  such  as  a    determined.    The  plaintiff  continued  in  her 

position,  and  recovered  from  the  defendants 
in  a  County  Court  action  arrears  of  salary 
from  December  1st,  1904,  to  April  30th,  1905. 


parent  may  expect  his  child  to  receive. 
Mansell   v.   Griffin,    (1907)   98  L.   T.   51;   24 
[T.  L.  R.  67-Div.  Ct. 

25.  Salaries— Deductions   for   Superannua- 


Held — that  on  the  proper  construction  of 
sect.  7  of  the  Education  Act,  1902,  no  action 
lay   against   the   defendants   for    arrears   of 


tion  Fund— Management  of  Fund  by  Sj:hool  ,  salary,  as  there  was  no  privity  of  contract 


i oar d— Elementary  Education  Act,  1870  (33 
&  34  Vict.  c.  75),  s.  35.]— For  the  benefit  of 
the  teachers  employed  by  a  School  Board,  a 
superannuation  fund  was  formed  by  means 
of  annual  deductions  of  a  certain  percentage 
from  the  salaiics  of  all  the  teachers  em- 
ployed by  the  Board;  and  the  fund  thus 
formed  remained  in  the  hands  of  the  Board, 
and  was  administered  by  them  upon  the 
advice  and  recommendation  of  a  committee 
consisting  of  members  of  the  Board  and  re- 
presentatives of  the  teachers. 
Held— that,    whether   or   not   this   scheme 


between  the  plaintiff  and  the  defendants. 
Crocker   v.   Plymouth  Corporation,    [1906]    1 

[K.  B.  494;  75  L.  J.  K.  B.  375;  70  J.  P.  204; 

54  W.  R.  391;  9 J  L.  T.  734;  22  T.  L.  R.  336; 
4  L.  G.  R.  571— Div.  Ct. 

(li)  Officers. 

27.  Compensation— Ofjict'-Abolition  —  "In 
Pursuance  or  in  Consequence  of  this  .ict  " — 
Superintendent  of  Training  Sliip— Educa- 
tion Act.  1902  (2  Edw.  7,  c.  42),  s.  25;  Schcd. 
II.,  cl.  21.]— The  applicant  was  in  1877  ap- 
was  ultra  vires  oi  the  Board,  a  teacher  could  pointed  by  the  I-ondon  School  Board  captain 
not  after  resignation  of  her  appointment  re-  superinton^lcnt  of  the  training  ship  Shaffes- 
cover  back  by  an  action  against  the  Board  bury.  By  the  Education  Act,  1902,  the 
money  deducted  from  her  salary  and  paid  powers  and  duties  of  the  School  Board  wore 
into  the  superannuation  fund.  transferred  to  the  London  County  Council, 
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Teachers  and  Officers— 6W<m?(ec?. 
who  determined  to  discontinue  the  use  of 
the  ship,  and  they  accordingly  gave  the 
applicant  six  months'  notice.  The  applicant 
applied  under  cl.  21  of  Sched.  II.  to  the 
Education  Act,  1902,  for  compensation  for 
the  abolition  of  his  office. 

Held— that  the  abolition  of  the  applicant's 
office  was  not  "  in  pursuance  of  or  in  con- 
sequence of  "  the  Act,  and  that  therefore  he 
was  not  entitled  to  compensation. 

Rex   v.   London    County    Council,    Ex    parte 
[ScRivEN,  (1907)  23  T.  L.  E.  493— Div.  Ct. 


28.  Compensation  —  Transfer  of  Powers 
from  School  Board  to  London  County  Coun- 
cil— Collection  of  Rate  by  Officer  in  Employ- 
ment of  Third  Party — Bate  Subsequently 
Collected  by  Guardians — Direct  Pecuniary 
Loss  to  Officer — Local  Government  Act,  1888 
(51  and  52  Vict.  c.  41),  s.  120— Education  Act, 
1902  (2  Edw.  7,  c.  42),  Sched.  IL,  rr.  16,  21.] 
—By  the  Education  Act,  1902,  the  powers 
and  duties  of  the  school  boards  were  trans- 
ferred to  the  County  Councils.  Previous  to 
the  passing  of  the  Act  the  applicant,  a  rate 
collector  in  the  employ  of  the  corporation 
of  the  City  of  London,  was  employed  to  col- 
lect the  education  rate  \e\  led  by  the  school 
board.  After  the  passing  of  the  Act  the 
education  rate  was  collected  by  the  guar- 
dians as  part  of  the  poor  rate,  and  the  appli- 
cant suffered  a  pecuniary  loss  from  the  loss 
of  fees  for  collecting  the  education  rate. 

Held  (by  Alverstone,  L.C.J.,  and  Ridley, 
J.,  Darling,  J.,  dissenftertte)— that  the  appli- 
cant, not  being  an  officer  in  the  employment 
of  the  school  board,  was  not  entitled  to  com- 
pensation under  sect.  120  of  the  Local 
Government  Act,  1888,  and  Sched.  IL,  r.  21, 
of  the  Education  Act.  1902 

Rex    v.    London    County    Council,    Ex    parte 

[NoRRis  [1906]  1  K.  B.  346;  75  L.  J.  K.  B. 

241;  70  J.  P.  160;  54  W.  R.  439;  94  L.  T.  218; 

22  T.  L.  R.  235;  4  L.  G.  R.  305— Div.  Ct. 
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See  Charities. 


EJECTMENT. 

See  Landlord  and  Tenant, 

ELECTION. 

See  Wills,  Nos.  166—172. 
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I.  DISQUALIFICATION. 

1.  Bankrupt  — Quo  wavvanto  — Mandamus 
—Municipal  Corporations  Act,  1882  (45  &  46 
Vict.  c.  50),  ss.  12,  39,  87— Bankruptcy  Act, 
1883  (46  &  47  Vict.  c.  52),  s.  32.J-A  person, 
who  is  an  undischarged  bankrupt  at  the 
time  of  an  election  to  which  sect.  32  of  the 
Bankruptcy  Act,  1883,  applies,  is  disqualified 
by  that  section  both  from  being  elected  to, 
and  also  from  holding  the  office,  and  the 
question  of  his  disqualification  for  holding 
the  office  may  be  raised  by  quo  warranto, 
though  the  question  of  his  disqualification 
for  election  can  only  be  raised  by  petition. 

The  office  being  de  facto  full,  mandamus 
will  not  lie. 
Rex  v.  Mayor  of  Ealing  ;  Rex  v.  Beer,  Ex  parte 

[Tyee,   [1903]  2  K.  B.  693;  72  L.  J.   K.  B. 

608;  67  J.  P.  326;  89  L.  T.  412;  19  T.  L.  R. 

531;  10  Manson,  263;  52  W.  R.  221— Div.  Ct. 

2.  Interest  in  Contract— Election  of  Coun- 
cilloi — Right  to  Present  Petition  against 
Another  Candidate  —  Municipal  Corpora- 
tions Act,  1882  (45  &  46  Vict.  c.  50),  ss.  77, 
88  (1).]— A  person  who,  at  the  time  of  his 
nomination  as  a  candidate  for  the  office  of 
town  councillor,  is  interested  in  a  contract 
with  the  council,  is  disqualified  under 
sect.  12  of  the  Municipal  Corporations  Act, 
1882,  not  only  for  election,  but  also  for 
nomination  to  that  office,  and  this  notwith- 
standing that  there  may  be  a  possibility  of 
his  getting  rid  of  the  contract  before  the 
date  of  the  election. 

Being  a  "candidate"  within  sect.  77  of 
the  Act,  however,  he  is  entitled  under 
sect.  88,  notwithstanding  his  disqualifica- 
tion, to  present  a  petition  against  the  re- 
turn of  another  candidate. 

Monks  V.  Jackson  ((1876),  1  C.  P.  D.  683; 
46  L.  J.  C.  P.  162;  35  L.  T.  95)  distinguished. 
Harford  v.  Lynskey,   [1899]  1  Q.   B.  852;  68 

[L.  J.  Q.  B.  599;  63  J.  P.  203;  80  L.  T.  417; 
15  T.  L.  R.  306-Div.  Ct. 

3.  Interest  in  Contract— Election  of  Town 
Councillor— Contract  with  Council— Release 
by  Committee— Ratification  by  Council- 
Municipal  Corporations  Act,  1882  (45  &  46 
Vict.  c.  50),  s.  12,  sub-s.  1  (c).]— The  respon- 
dent,  in  answer  to  an  advertisement,   sent 
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Disqualification— Con<iHi(«Z. 
in  a  tender  offering  to  supply  to  a  city  coun- 
cil certain  goods  as  required  at  specified 
prices  for  twelve  months  ending  31st  De- 
cember, 1900.  The  Street  Committee  accepted 
his  tender.  The  council  approved  the 
acceptance  of  the  Street  Committee.  The 
respondent  supplied  goods  under  the  tender. 
The  respondent,  being  anxious  to  stand  as 
a  candidate  at  the  forthcoming  election  of 
councillors  in  November,  applied  to  the 
Finance  Committee  to  be  relieved  from  his 
tender.  That  committee  resolved,  subject 
to  the  approval  by  the  council,  to  release 
him  as  from  19th  October,  1900.  On 
2'lth  October  the  respondent  was  nominated ; 
on  30th  October  the  council  confirmed  the 
resolution  of  the  committee;  on  1st  Novem- 
ber the  respondent  was  elected  to  the  ofiBce 
of  councillor.  A  petition  was  presented 
against  him,  alleging  that  his  election  was 
void,  on  the  ground  that,  at  the  date  of  his 
nomination,  he  had  an  interest  in  a  con- 
tract with  the  council. 

Held— that  there  was  a  contract  with  the 
council,  and  as  it  was  uncertain  on 
24th  October  whether  the  act  of  the  Finance 
Committee  would  be  ratified,  the  respondent 
had  not  then  completely  got  rid  of  his  con- 
tract; he  was  therefore  disqualified  within 
sect.  12,  sub-sect.  1  (c)  of  the  Municipal 
Corporations  Act,  1882,  for  having,  at  the 
date  of  his  nomination,  had  a  share  or  in- 
terest in  a  contract  with  the  town  council 
within  the  meaning  of  the  section. 

Bolton    Partners    v.    Lambert    ([1889]    41 
Ch.  D.  295;  58  L.  J.  Ch.  425;  37  W.  R.  434; 
CO  L.  T.  687-C.  A.)  distinguished. 
In   re   Gloccester   Municipal   Election  Peti- 

[tign,     [1900]     (TcFFLEY    Ward)  ;    Ford    v. 

Newth,   [1901]  1  Q.  B.  683;  70  L.  J.  K.  B. 

459;  C5  J,  P.  391;  49  W.  E.  345;  84  L.  T. 
354;  17  T.  L.  E.  325-Div.  Ct. 

4.  Interest  in  Contract— Disqualification 
at  time  of  Nomination  and  of  Election- 
Validity  of  Nomination— Votes  Thrown 
Away— Election  of  Opposing  Candidate- 
Municipal  Corporations  Act,  1882  (45  &  4G 
Vict.  c.  50),  ss.  12  (1)  (c);  56  (2).]-The  peti- 
tioner and  respondent  were  duly  nominated 
as  candidates  for  the  oflRce  of  borough  coun- 
cillor. There  were  no  other  candidates. 
The  respondent  obtained  a  majority  of  votes 
at  the  election.  At  the  time  of  the  nomina- 
tion and  of  the  election,  the  respondent  was 
disqualified  under  sect.  12  (1)  (c)  of  the 
Municipal  Corporations  Act,  1882,  by  reason 
of  an  interest  in  a  contract  with  the 
borough  council.  On  a  case  stated,  the  peti- 
tioner claimed  that  the  nomination  of  the  [ 
respondent  was  invalid,  and  that,  there 
being  only  one  valid  nomination,  he  should, 
under  sect.  56  (2)  of  the  above-mentioned 
Act,  be  deemed  to  be  elected.  The  respon- 
dent admitted  that  he  was  disqualified,  but 
contended  that  the  petitioner  should  not  be 
deemed  to  be  elected. 

Held— that   as   (he   disqualification   of   the 
B.D.— VOL.  I. 


respondent  was  not  apparent  on  the  face  of 
the  nomination,  and  as  notice  of  the  re- 
spondent's disqualification  had  not  been 
given  to  the  electorate  previous  to  the  elec- 
tion, the  votes  given  for  the  respondent 
could  not  be  treated  as  thrown  away.  The 
petitioner  could  not  be  deemed  to  be 
elected,  and  as  the  respondent  was  dis- 
qualified there  must  be  a  fresh  election. 


.    Morey,    [1904]    1    K.    B.    74;    73 

[L.  J.   K.   B.  47;   G8  J.   P.  132;  52  W.  R. 

348;  89  L.  T.  531;  20  T.  L.  E.  50;  2  L.  G.  E. 

7-Div.  Ct. 

5.  Non-Payment  of  Rates— Tender.^— The 
actual  payment  of  rates  is  a  condition  pre- 
cedent to  the  right  to  be  on  the  Register; 
mere  tender  is  not  sufficient.  If  a  collector 
wrongfully  refuse  such  a  tender  he  may  be 
liable  in  damages,  or  may  be  indicted  should 
he  be  actuated  by  corrupt  motives. 
Kennedt  v.  Buchanan;  Loughrey  v.  Buchanan, 

[1903]  2  I.  E.  484-C.  A. 

6.  Non-payment  of  Rates— Charge  for  Edu' 
cation  Included— Whether  part  of  Poor  Rate 
or  Borough  Rate  —  Representation  of  the 
People  Act,  1807  (30  &  31  Vict.  c.  102),  s.  3— 
Municipal  Corporations  Act,  1882  (45  &  4G 
Vict.  c.  50),  s.  9  (2)— Representation  of  the 
People  Act,  1884  (48  Vict.  c.  3).]— For  regis- 
tration purposes  the  rate  for  educational 
expenditure  is  an  integral  part  of  the  poor 
rate  or  borough  rate;  and  persons  who  have 
not  paid  the  whole  of  such  a  rate  (including 
the  part  levied  for  educational  purposes) 
have  no  claim  to  be  registered  as  voters  for 
parliamentary  or  municipal  purposes. 

Ash  v.  Nicholl;   Cox  v.  Merriman,   [1905]  1 

[K.  B.  139;  74  L.  J.  K.  B.  74;  53  W.  E.  173; 

69  J.  P.  6;  91  L.  T.  803;  21  T.  L.  E.  62;  3 

L.  G.  E.  11;  1  Smith,  355— Div.  Ct. 

7.  Pecr—Uriiccrsity  Tofe.]— A  peer  of  Par- 
liament is  not  entitled  to  vote  at  an  election 
of  members  of  the  House  of  Commons  for  a 
university. 

Earl  Beauchamp  v.  Madrcsficld  Overseers 
((1873)  L.  E.  8  C.  P.  345;  42  L.  J.  C.  P.  32;  27 
L.  T.  606;  21  W.  R.  124;  2  Hop.  &  Colt.  41) 
followed. 
Bristol  (Marquess  ok)  v.  Beck,  (1907)  71  J.  P. 

[99;  96  L.  T.  55;  23  T.  L.  E.  224-Bray,  J. 

8.  Receipt  of  "Medical  Assistance  "—Ordi- 
nary Relief— Maintenance  of  Claimant's  M'ife 
as  Pauper  Lunatic — Question  of  Fact  for 
Itevising  Barrisier-Metlivul  Rclirf  Disqnali- 
firation  Removal  Act.  1885  (4»  &  49  Vict.  c. 
46),  s.  2.]— Where  a  member  of  a  voter's  or 
claimant's  family  is  attacked  with  insanity 
and  is  in  consequoure  removed  to  an  asylum 
at  the  expense  of  the  union,  the  case  is  in 
the  first  instance  one  of  medical  relief.  But 
when  the  insane  person,  being  a  person  for 
whose  support  the  voter  or  claimant  is  lia- 
ble, remains  pernumenlly  in  the  asylum, 
and  no  nayinciit  is  iiinde  by  the  voter  or 
claimant,  u  (|uestion  of  liut  at  ises  as  to 
whether  the  relief  has  not  become  ordinary 

30 
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Disqualification — Continued. 
relief  as  distinguished  from  medical.  When 
any  payment  is  made,  even  although  it  is 
not  as  great  as  the  cost  to  the  union  of  the 
maintenance  of  the  lunatic  in  the  asylum, 
the  inference  may  fairly  be  drawn  ihat  there 
is  no  ordinary  relief;  but  this  is  for  the 
revising  barrister.  Where  the  maintenance 
has  continued  for  a  long  time  without  any 
payment  whatever  it  cannot  be  said  that 
a  revising  barrister  is_  wrong  in  coming  to 
the  conclusion  tliat  the  voter  or  claimant 
is  in  receipt  of  relief  other  than  medical 
relief. 

The  claimant's  wife  had  been  maintained 
for  about  two  years  in  the  couuty  lunatic 
asylum  at  the  expense  of  the  union,  and  he 
had  not  paid  anything  towards  her  mainten- 
ance and  support.  The  revising  barrister 
rejected  the  claim  on  the  ground  that  the 
medical  assistance  (if  any)  was  incidental  to 
the  maintenance. 

Held— that  this  was  a  finding  of  fact  by 
the  barrister,  and  there  was  evidence  to 
support  it,  and  it  ought  not  to  be  disturbed. 

KiRKHousK  V.  Blakeway,  [1902]  1  K.  B.  306;  71 

[L.  J.  K,  B.  130;  66  J.  P.  38;  50  W.  R.  206; 

86  L.  T.  19;  18  T.  L.  E.  182;  1  Smith  Eeg. 

281— Div.  Ct. 


9.  Successful  Candidate  Disqualified— 
Notice  of  Disqualification—Bight  of  Unsuc- 
cessful Candidate  to  Claim  Seat— Municipal 
Corporations  Act,  1882  (45  &  46  Vict.  c.  50). 
Sch.  III.,  Pt.  II.,  r.  16.]  —  The  successful 
candidate  at  a  municipal  election  was  dis- 
qualified under  r.  16  of  Pt.  II.  of  Sch.  III.  of 
the  Municipal  Corporations  Act,  1882,  and 
his  election  was  declared  void. 

No  notice  of  his  disqualification  was  given 
at  the  time  of  the  election. 

Held  —  that  the  unsuccessful  candidate 
could  not  claim  the  seat. 

Uobbs   V.   Morey    ([1904]   1   K.    B.    74;    73 
L.  J.  K.  B.  47;  68  J.  P.  132;  52  W.  R.  348;  89  { 
L.  T.  531;  20  T.  L.  R.  50-Div.  Ct.,  No.  4, 
supra)  followed. 

Boyce  v.  White,  53  W.  R.  430;  92  L.  T.  240;  21 
[T.  L.  R.  244;  3  L.  G.  R.  787-Div.  Ct. 


II.  THE  ELECTION. 

10.  Ballot  Papers— Marking  of— Ballot  Act, 
1872  (35  &  36  Vict.  c.  33.]-A  ballot  paper 
marked  with  crosses  or  strokes  not  in  the 
spaces  provided  for  that  purpose  but  in  the 
margin  to  the  right  of  such  spaces,  opposite 
to  the  names  of  a  candidate  or  candidates, 
so  that  it  is  clear  for  which  candidate  or 
candidates  the  voter  intended  to  vote,  is 
good. 

Where  there  are  nine  candidates  for  five 
vacancies  and  a  voter  votes  for  five  candi- 
dates in  the  ordinary  way  by  marking  a  X 
in  the  spaces  provided  for  that  purpose  and 
places    a    sixth    mark,    being    a    cross    sur- 


rounded by  a  circle,  the  circumference 
touching  the  ends  of  the  cross  ^  in  the 
space  against  the  name  of  a  sixth  candidate, 
the  ballot  paper  is  bad  on  the  ground  that 
six  votes  have  been  given. 

PONTABDAWE   EURAL   DISTRICT    COUNCIL   ELECTION 

[Petition.  [1907]  2  K.  B.  313;  76  L.  J.  K.  B. 

702;  71  J.  P.  371;  23  T.  L.  R.  538;  5  L.  G.  R. 

1060-Div.  Ct. 

11.  Casting  Vote  —  Guardians— Candidates 
with  Equal  Number  of  Votes— Determination 
by  Deputy  Returning  Officer,  who  was  not  a/i 
Elector,  by  Casting  Vote,  instead  of  Drawing 
Lots— Election  Petition— Notice  of  Inteiition 
Not  to  Oppose  Petition— Costs.']— At  an  elec- 
tion of  guardians  in  a  borough,  a  deputy 
returning  officer,  not  having  a  vote  for  the 
ward  in  which  he  was  acting,  gave  a  casting 
vote  to  H.,  one  of  two  candidates,  H.  and 
W.,  for  whom  the  votes  were  equal,  instead 
of  determining  the  election  by  lot  in  accord- 
ance with  r.  22  of  the  Guardians  (Outside 
London)  Election  Order.  1898.  The  deputy 
returning  officer  thought  that  the  returning 
officer  had  instructed  him  that  he  had  a 
casting  vote.  The  deputy  returning  officer 
declared  the  result  of  the  poll  in  accordance 
with  r.  24  (1)  of  the  said  Order.  The  re- 
turning officer,  on  discovering  the  mistake, 
urged  H.  and  W.  to  treat  the  declaration 
of  the  poll  as  a  nullity,  and  to  draw  lots 
for  the  seat,  but  H.  refused  to  do  this.  The 
returning  officer  then  published  the  result 
of  the  election  in  the  various  wards  of  the 
parish  in  accordance  with  the  returns  of  the 
various  deputy  returning  officers,  and  an- 
nounced H.  as  the  successful  candidate  for 
the  seat.  The  returning  officer  then  asked 
H.  to  concur  in  creating  a  vacancy  of  hi"? 
seat,  but  this  also  H.  refused  to  do.  W. 
issued  an  election  petition,  and  joined  H., 
but  did  not  join  the  returning  officer,  as  a 
respondent.  The  respondent  did  not  give 
notice  under  sect.  97  of  the  Municipal  Cor- 
porations Act,  1882,  and  rr.  47  and  65  of  the 
general  rules  of  an  intention  not  to  oppose 
the  petition.  At  the  hearing  the  respondent 
did  not  oppose  the  petition,  except  as  to 
costs. 

Held— (1)  that  the  respondent  was  not  du'y 
elected  by  a  majority  of  lawful  votes,  and 
that  the  election  was  void. 

(2)  That  the  returning  officer  could  not  be 
ordered  to  pay  costs  as  he  had  not  been 
joined  as  a  party  to  the  proceedings. 

(3)  That  the  respondent  must  pay  the 
petitioner  the  costs  of  and  occasioned  by  the 
petition  (including  the  costs  of  the  special 
case)  from  the  time  when  he  might  have 
given  notice  under  the  said  section  and 
rules  of  an  intention  not  to  oppose  the  peti- 
tion. 

(4)  That  the  petitioner  must  pay  his  own 
costs  up  to  that  date. 

Watts  v.  Hemming,  (1907)  71  J.  P.  504— 

[Div.  Ct. 

12.  Poll— Hours  of— Keeping  Poll  Open- 
Supply  of  Ballot-papers— Deposit  of  Ballot' 
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papers  in  Ballot-box — Irregularities — Elec- 
tions (Hours  of  Poll)  Act,  1885  (48  &  49  Vict. 
c.  10),  s.  1.] — An  election  ought  not  to  be  held 
void  by  reason  of  transgressions  of  the  law 
by  a  returning  officer  or  his  subordinates 
when  the  election  was,  in  substance,  con- 
ducted in  accordance  with  existing  election 
law,  and  the  result,  as  regards  the  return 
of  one  candidate  over  the  other,  was  not 
shown  to  have  been  affected  by  such  trans- 
gressions; but  if  the  transgressions  were 
such  that  the  election  was  not  fairly  con- 
ducted, or  if  it  was  open  to  doubt  whether 
it  was  so  conducted  and  whether  the  return 
of  a  candidate  was  affected  by  them,  then 
the  election  ought  to  be  declared  void. 

The  meaning  of  sect.  1  of  the  Elections 
(Hours  of  Poll)  Act,  1885,  is  that  the  officials 
are  to  cease  to  supply  ballot-papers  to  voters 
at  8  p.m.,  and  if  a  voter  has  a  ballot-paper 
before  8  p.m.  he  is  entitled  to  deposit  it  in 
the  ballot-box. 

Where,  if  all  the  votes  given  after  8  p.m. 
were  given  for  the  successful  candidate, 
there  was  a  majority  of  five  for  him. 

Held — that  the  respondents  had  discharged 
the  onus  upon  them  of  proving  that  the 
irregularity  did  not  affect  the  return  of  the 
successful  candidate. 

Medhurst   v.    Lough   and   Gasquet,    (1901)    17 
[T.  L.  E.  210— El.  Pet.  Ct. 

N.B. — In  the  above  case  the  costs  of  the 
election  petition  were  ordered  to  be  borne 
distributively,  and  the  returning  officer  was 
held,  in  the  circumstances,  to  have  been 
properly  made  a  respondent  to  the  petition, 
where  the  acts  complained  of  were  the  acts 
of  a  presiding  officer.-17  T.  L.  R.  230— Div. 
Ct. 

13.  Returning  and  Deputij  Beturning 
Officer— Local  Government  Act,  1894  (5G  &  57 
Vict.  c.  73),  s.  48  (2)  (,v.)—The  Guardians 
(Outside  London)  Election  Order,  1898— T/ie 
Urban  District  Councillors  Election  Order, 
1898.]— The  clerk  to  an  urban  district  coun- 
cil is  not  entitled  to  act  as  deputy  returning 
officer  for  the  election  of  guardians  for  the 
parish  unless  the  parish  is  co-extensive  with 
the  urban  district  or  with  any  ward  or 
wards  of  such  district,  or  unless  the  county 
council  has  given  directions  that  the  polls 
for  the  election  of  guardians  and  for  the 
election  of  urban  district  councillors  shall 
be  taken  together. 

R.  V.  Carter,  (1904)  C8  J.  P.  4G6— Div.  Ct. 

14.  Returning  Officer— Duty  of— Death  of 
Candidate  after  Nomination  and  before  Poll 
—Countermand  of  Poll — Power  of  Court  to 
Fix  Day  of  Election— Municipal  Corpora- 
tions Act.  1882  (45  &  4G  Vict.  c.  50).  ss.  58,  70 
—Ballot  Act,  1872  (35  &  3G  Vict.  c.  3:?),  5.  1.]— 
Sect.  58  of  the  Municipal  Corporations  Act, 
1882,  incorporates,  and  applies  to  municipal 
and  county  council  elections,  the  provisions 
in  sect.  1  of  the  Ballot  Act,  1872,  as  to  the 


countermand  of  the  poll  by  the  returning 
officer  upon  being  satisfied  of  the  death  of  a 
nominated  candidate  after  the  nomination 
and  before  the  poll;  and,  consequently,  if, 
in  the  case  of  a  county  council  election,  the 
returning  officer  receive  notice  of  the  death 
of  one  of  the  candidates  after  the  day  of 
nomination  and  before  the  day  fixed  for  the 
poll,  his  duty  is  to  countermand  notice  of 
the  poll,  and  in  such  a  case  the  Court  has 
power,  on  the  application  of  the  returning 
officer,  to  fix  a  day  for  the  election,  and  to 
grant  a  mandamus  to  him  to  hold  the  elec- 
tion on  the  day  so  appointed  by  the  Court. 
Westacott  v.  Stewart,  [1898]  1  Q.  B.  552;  G7 
[L.  J.  Q.  B.  421;  78  L.  T.  25G;  4G  W.  R.  379; 
C2  J.  P.  229— Div.  Ct. 

III.  ILLEGAL  PRACTICES. 

15.  Application  for  Relief — When  Properly 
Made — Notices  of  Application — Municipal 
Election  (Corrupt  and  Illegal  Practices)  Act, 
1884.] — An  application  for  relief  under  the 
Municipal  Election  (Coriupt  and  Illegal 
Practices)  Act,  1884,  sect  20,  may  be  made 
before  the  election  is  held.  Notices  of  the 
application  need  not  be  posted. 

Ex  PARTE  Kyd,  (1897)  14  T.  L.  E.  G4— Div.  Ct. 

16.  Application  for  Relief — Rule  as  to 
Opponent's  Costs—Municipal  Elections  (Cor- 
rupt  and  Illegal  Practices)  Act,  1884,  s.  20.]— 
Where  an  application  for  relief  is  made 
under  sect.  20  of  the  Municipal  Elections 
(Corrupt  and  Illegal  Practices)  Act,  1884  (47 
&  48  Vict.  c.  70),  the  rule  as  to  granting 
costs  against  the  applicant  should  be  this- 
where  the  illegal  practice  was  not  a  serious 
one  the  opponents  of  the  application  for 
relief  ought  not  to  have  their  costs,  but 
they  should  have  them  when  the  illegal  prac- 
tice was  a  serious  one. 

In    the    matter    op    the    Municipal    Election 
(Corrupt  and  Illegal  Practices)  Act,  1884; 
IN  the  matter  of  London  School  Board  Elec- 
tion   (Westminster    Uiv.),    Ex    parte    Kyd, 
(1898)  14  T.  L.  R.  G4,  154-Div.  Ct. 

17.  Illegal  II iring— Application  for  'Rqllef 
—Affidavit  by  Applicants  —  Corrupt  a7\d 
Illegal  Practices'  Act,'  1884  (47  &  48  ■  Vict. 
C:  70),  s.  20.]— On  an  application  by  sevci'al 
candidates  fdr  relief  from  an  illegal  hiriiig 
\inder  the  Municipal  Elections  (Corrupt 
arid  Illegal  Practices)  Act,  18S4.  sebt.  20,  an 
affidavit  of  the  facts  by  all  the  applicaints 
should  be  filed.  "  '  ' 
In  re  Andrews  and  Othfrs;  In  re  Streatham 

[Vestry   Election,    (1899)    G8   L.   J.    Q.   ifi. 
G83-Div.  Ot. 

18.  Issue  of  "  Bill,  Placard,  or  Poster 
having  Reference  to  a  Municipal  Election" 
—Name  and  Address  of  Printer  and  Pub- 
Usher—Municipal  Eleclinns  (Corrupt  and 
Ulegal  Prarlicis)  Art,  ISSl  (47  &  48  Virt. 
c.  7(1).  s.  14.]-Tn  July  llio  name  of  tiro  .rp- 
spoudeuL.    who    was    an    alderinan    on    the 
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Illegal  Practices — Continued. 
borough  council,  had  been  informally  men- 
tioned, and  it  was  a  matter  of  common 
knowledge  that  he  was  going  to  stand  as  a 
candidate  for  the  office  of  mayor  at  the  next 
election  in  the  following  November.  At  the 
end  of  August  the  appellant  caused  to  be 
printed  a  circular,  headed  with  the  respon- 
dent's name  and  the  words,  "  Shall  he  be 
our  new  mayor?"  and  sent  six  copies 
thereof  in  sealed  envelopes,  marked  "  pri- 
vate," to  the  respondent,  the  town  clerk, 
and  four  councillors  of  the  city.  The  cir- 
culars bore  no  printer's  name  or  address. 

Held— that  the  circular  was  a  "  bill  .  .  . 
having  reference  to  a  municipal  election " 
within  sect.  14  of  the  Municipal  Elections 
(Corrupt  and  Illegal  Practices)  Act,  1884, 
and  the  appellant  was  rightly  convicted  for 
issuing  it. 

Alcott    v.    Emden,    (1901)    G8    J.    P.    434;    20 
[T.  L.  E.  487;  2  L.  G.  E.  1313-Div.  Ct. 

19.  Notice  of  Motion  jor  Relief—Subse- 
quent Presentation  of  Election  Petition 
Founded  on  Same  Illegal  Act  and  no  Other 
—Relief  Granted— Municipal  Elections  {Cor- 
rupt and  Illegal  Practices)  Act,  1884  (47  & 
48  Vict.  c.  70),  s.  20.]— Where  there  is  likely 
to  be  an  election  petition  the  Court  will 
not  as  a  rule  grant  lelief  under  sect.  20, 
but  it  may  do  so,  even  though  a  petition 
has  been  actually  presented. 

A  successful  candidate  had  through 
ignorance  (as  the  Court  were  satisfied)  used 
one  pair  of  hired  horses  to  convey  voters 
to  the  poll.  He  gave  notice  of  his  intention 
to  apply  for  relief,  and  subsequently  a  peti- 
tion was  presented  alleging  only  this  par- 
ticular act  of  illegality.  The  petitioner  re- 
fused to  cross-examine  the  candidate  on  his 
affidavit,  and  the  Court  determined  to  grant 
the  relief  asked  for. 
Ex   PARTE   FoRSTER.    (1903)   67   J.    P.   322;   89 

[L.  T.  18;  19  T,  L.  E.  525;  1  L.  G.  E.  632- 
Div.  Ct. 

20.  Payment  by  Candidate  Before  Agent 
Appointed— Payment  Honestly  Made— Claim 
for  Relief— Finding  by  Commissioners.} — 
Where  a  Parliamentary  candidate  honestly 
and  in  ignorance  of  law  makes  a  payment 
to  a  third  person  which  ought  to  have  been 
made  through  the  candidate's  agent,  he 
is  entitled  to  relief,  under  sect.  23  of  the 
Illegal  and  Corrupt  Practices  Act,  1883. 

Further,  a  report  by  Election  Commis- 
sioners exonerating  the  candidate  from  com- 
plicity in  the  matter  in  itself  entitles  him 
to  relief. 

Ee  Worcester  Election,   (1907)  51  S.  J.  14— 
[Eidley,  J. 

21.  Payments  by  Person  Not  the  Election 
Agent  of  the  Candidate— Payments  which 
could  properly  hare  been  made  by  Agent 
and  were  duly  vouched  for  in  the  Candi- 


date's Return  of  Expenses— Relief— Corrupt 
and  Illegal  Practices  Prevention  Act,  1883 
(46  &  47  Vict.  c.  51),  s.  23.]— Upon  applica- 
tion for  relief  in  respect  of  illegal  pay- 
ments. 

Held— that  although  the  payments  were 
illegal,  because  made  by  a  person  who  was 
not  the  election  agent  of  the  candidate,  they 
were  payments  which  could  properly  have 
been  made  by  an  agent,  and  having  been 
made  honestly,  and  in  ignorance  of  the  con- 
sequences, the  applicant  was  entitled  to 
relief. 

Ee  Worcester  Election,  (1907)  51  S.  J.  593— 
[Bucknill,  J. 

22.  Prosecution  —  Private  Prosecutor  — 
Right  of  Defendant  to  Costs  on  Acquittal- 
Corrupt  Practices  Prevention  Act,  1854  (17 
&  18  Vict.  c.  102),  s.  12— Corrupt  and  Illegal 
Practices  Prevention  Act,  1883  (46  &  47  Vict. 
c.  51),  s.  o3— Municipal  Elections  (Corrupt 
and  Illegal  Practices)  Act,  1884  (47  &  48  Vict. 
c.  70),  s.  30.] — Where  an  indictment  is  pre- 
ferred by  a  private  i-rosecutor  under  the 
Municipal  Elections  (Corrupt  and  Illegal 
Practices)  Act,  1884,  for  corrupt  practices 
at  a  municipal  election,  the  defendant,  if 
acquitted,  has  the  right  to  recover  from  the 
prosecutor  the  costs  sustained  by  him  by 
reason  of  such  indictment. 
Eeg.  v.  Law.  [1900]  1  Q.  B.  605;  69  L.  J.  Q.  B. 

[348;  48  W.  E.  411;  82  L.  T.  145;  16  T.  L.  E. 
199-Bucknill.  J. 


23.  Return  of  Election  Expenses— Failure 
to  "  Transmit  "—Errors  in  Return — 
Penalties — Corrupt  and  Illegal  Practices 
Prevention  Act,  1883  (46  &  47  Vict.  c.  51), 
ss.  33,  34.]— The  Corrupt  and  Illegal 
Practices  Prevention  Act,  1883,  by  sect.  33 
(1)  provides  that,  "within  thirty-five  days 
after  the  day  on  which  the  candidates 
returned  at  an  election  are  declared  elected, 
the  election  agent  of  every  candidate  .  .  . 
shall  transmit  to  the  returning  officer  a 
true  return "  of  election  expenses ;  and  by 
sub-sect.  5  a  penalty  is  imposed  upon  a 
candidate  for  each  day  upon  which  he  sits 
or  votes  in  the  House  of  Commons  after 
the  expiration  of  the  thirty-five  days  with- 
out having  transmitted  "  such  return." 

A  return  which  is  posted  to  the  return- 
ing officer  within  the  thirty-five  days  is 
"  transmitted "  within  the  meaning  of  the 
Act,  although  it  does  not  reach  the  return- 
ing officer  until  after  the  expiration  of  that 
time. 

A  return  is  transmitted  within  the  mean- 
ing   of    sect.    33    (5),    although    the    return 


sent       contains       errors 


and 


which       IS 
omissions. 
Decision 
L.  J.  Q.  B. 
reversed. 

MACKINNON  V.   Clark,   [1898]   2  Q.   B.  251;  67 

[L,  J.  Q.  B.  763;  79  L.  T.  83;  14  T.  L.  E. 

485;  47  W.   E.  19-C.  A. 


of      Kennedy,     J.       ((1897)     67 
08;  77  L.  T.  657;  14  T.  L.  K.  90) 


1129 


ELECTIONS. 


1130 


Illegal  Practices— Co«/!/)i  iied. 

24.  Ucturn  of  Expenses— No  Expenses  in 
jaet  Ineurred— Municipal  Elections  {Cor- 
rupt and  Illegal  Practices)  Act,  1884,  s. 
21,  sub-sees.  4,  7.] — Every  candidate  is  re- 
quired, under  the  Municipal  Elections  Act, 
1884,  to  send  to  the  town  clerk,  within 
twenty-eight  days  of  the  election,  a  return 
of  his  expenses  Avith  the  accompanying 
statutory    declaration. 

By  sect,  21,  sub-sect.  4,  if,  after  the 
time  for  making  such  return,  the  candi- 
date in  default  shall,  before  the  date  of  the 
allowance  of  such  authorised  excuse  as  is 
mentioned  in  the  Act,  sit  or  vote  in  the 
council,  he  shall  forfeit  £50  for  every  day 
on  which  he  does  so  to  any  person  who 
sues  for  the  same.  By  sub-sect.  7,  if  a  can- 
didate appeals  to  the  High  Court  and 
shows  that  failure  to  make  such  return  and 
declaration  has  arisen  by  reason  r^f  in- 
advertence or  by  any  reasonable  cause  of 
a  like  nature,  the  Court  may  make  such 
order  and  declaration  as  to  them  seems 
just,  notwithstanding  the  lapse  of  the 
prescribed  statutory  period  for  making 
the    return. 

P.  was  returned  unopposed  at  a  Muni- 
cipal election  for  the  county  borough  of  H., 
and  believing  that,  as  he  had  incurred  no 
expenses  of  any  kind,  no  return  and  de- 
claration was  required,  omitted  to  return 
his  expenses  as  "  nil "  until  after  the 
statutory  period  for  making  such  return  i 
and  declaration  had  expired.  i 

Held— that  there  was  sufficient  evidence 
before  the  Court  that  the  omission  had  [ 
been  under  such  circumstances  as  to 
amount  to  an  authorised  excuse  under  the 
Act,  and  that  the  relief  sought  ought  there-  j 
fore  to  be  granted. 

PENNINfiTON,      EX      PARTE;      RE     MUNICIPAL     ELEC- 
TIONS Act,  1884,  (1898)  46  W.  E.  415— Div.  Ct. 


IV.  LODGER  VOTERS. 

25.  Rateable  Value  of  Houses—Objection 
—Evidence— Parliamentary  and  Municipal 
lieaistration  Act,  1878  (41  &  42  Vict.  c.  26), 
5.  28.] — Wliere  a  "  lodger  claim  is  made  and 
objected  to,"  the  Revising  Barrister  can- 
not insist  upon  the  applicant's  personal 
attendance;  the  applicant  may  meet  the 
objection  by  submitting  evidence  without 
attending    in    person. 

A  Revising  Barrister  may  disallow  a 
"  lodger "  claim  even  though  prima  facie 
proof  of  the  ground  of  objection  has  not 
been  given  in  accordance  witii  sect.  28  (10) 
of  the  Act  of  1878;  when  the  re(iuiroments 
of  this  sub-section  have  not  been  satisfied, 
he  must  weigh  the  evidence  advanced  in 
support  of  tile  claim  and  objection,  and 
decide  accordingly.  No  appeal  lies  from 
his    decision. 

Semble,  a  Revising  Barrister  may  make 
a  personal  inspection  of  the  liouses  in 
which  lodgers,  who  claim  iho  franchise, 
reside,  and  if  he  is  of  opinion  that  they  arc 


not  of  a  sufficient  value  to  support  a 
lodger's  claim,  may  call  upon  the  claimant 
to  give  evidence  of  the  annual  value  of 
his  lodgings,  and  in  default  of  such  evi- 
dence  may    disallow   the   lodger's   claim. 

Jenkins   v.   Grocott,    [1904]    1   K.   B.   374;   73 

[L.   J.    K.   B.   215;   68  J.   P.    75;   52   W\   R. 

267;  90  L.  T.  90;  20  T.  L.  R.  148;  1  Smith, 

3S5;  2   L.   G.   R.   202-Div.   Ct. 


V.  PETITION. 

26.  Agency—  Bribery  —  Ejcpenses  —  Ward 
Meetings— Treating — "  At  Home  "  —  Expense 
of  Distributing  Political  Almanac— Judges 
Divided  in  Opinion— Costs.]  — The  petition 
alleged  corrupt  and  illegal  practices  per- 
sonally and  by  agents. 

One  B.  was  proved  to  have  given  sums  of 
money  to  voters  whom  he  brought  to  the 
poll.  He  was  using  for  the  purpose  a  cart 
which  had  been  lent  to  the  respondent.  The 
chairman  of  the  respondent's  carriage  com- 
mittee saw  B.  using  the  cart  in  question, 
but  had  not  authorised  or  instructed  him 
to  do  so.  Subsequently,  on  being  informed 
that  B.  was  distributing  money,  the  chair- 
man taxed  him  with  doing  so,  accepted  his 
denial,  and  allowed  him  to  continue  using 
the  cart  to  bring  up  voters. 

Held— by  Channel!,  J.,  the  junior  judge, 
that  B.  was  an  "  agent "  and  that  the  elec- 
tion should  be  set  aside. 

Held— by  Grantham,  J.,  that  B.'s  agency 
was  not  established. 

A  political  almanac  was  ordered  in  October 
and  sent  round  at  Christmas  to  electors. 

Held— that,  having  been  ordered  before  it 
was  known  that  an  election  was  imminent, 
it  was  properly  omitted  from  the  respon- 
dent's   return    of    election    expenses. 

It  was  contended  that  the  expenses  of 
ward  and  other  meetings  and  smoking  con- 
certs ought  to  be  included  in  Ifie  return, 
though  some  of  them  had  been  held  more 
than  a  year  before  the  elect-on. 

Held— that  the  expenses  of  such  political 
meetings  were  not  incurred  "  in  respect  of 
the  conduct  and  management  of  the  elec- 
tion." 

With  regard  to  alleged  treating  at  such 
ward  meetings  : 

Held— that  there  was  no  proof  of  agency, 
and  that  the  drink  was  distributed  to  attract 
an  audience  and  not  to  corruptly  influence 
votes. 

Three  mouths  before  the  election  the  re- 
spondent gave  an  "at  home"  in  the  Town 
Hall,  in  honour  of  the  retiring  monibor.  who 
was  piosont  ;  refreshments  were  provided  at 
the  respondent's  expense.  There  wore  no 
speeches,    political    or  otherwise. 

Held— tliat  the  giving  of  refreshment  was 
subsidiary  to  the  real  object  of  the  enter- 
tainment, and  that  it  ought  not  to  be  re- 
garded as  corrupt  treating. 
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Petition— Co)Ui7iucd. 

The   Court   being   divided   upon   the   main 

point,    the    petition    was   dismissed,    but    no 

order  was  made  as  to  costs. 

Geeat  Yaemodth,    (1906)  5   O'M.   &  H.   176- 

[Grantham  and  Channell,  JJ. 

27.  uefence  Abandoned— Public  Prosecutor 
Continuing  Case—"  Admission"  by  Stranger 
—  Whether  Evidence  Against  a  Party— Per- 
sons Summoned  to  Show  Cause— Certificate — 
f'o«t»,]— A  petition  alleged  corrupt  practices 
and  general  bribery.  In  the  course  of  the 
liearing  the  respondent  found  himself  unable 
to  contest  certain  charges  of  liribery  by 
agents,  and  the  seat  was  declared  void. 

The  Public  Prosecutor  was  then  directed 
to  continue  calling  evidence  upon  the 
charges  contained  in  the  petition,  and  the 
I)etitioner's  solicitor  was  directed  to  assist 
him;  audience  was  given  to  a  solicitor  on 
behalf  of  persons  charged  with  corrupt 
practices. 

As  between  petitioner  and  respondent  an 
admission  by  a  third  person  that  he  has 
been  bribed  cannot  be  given  in  evidence. 

A  person  called,  not  as  a  witness,  but 
merely  to  show  cause  why  he  should  not  be 
reported,  cannot  claim  a  right  to  make  a 
full  admission  and  receive  a  certificate;  if 
he  denies  the  offence,  he  may  be  cross-ex- 
amined by  counsel  for  the  petitioner. 

The  petitioner  was  given  his  costs  right 
up  to  the  end  of  the  case,  though  the  re- 
spondent had  in  the  middle  of  it  given  up 
the  contest.  The  Public  Prosecutor  received 
no  costs. 

WoECESTER,   (1906)  O'M.  &  H.  212— Lawrence 
[and  Walton.  JJ. 


28.  False  Statements  as  to  Personal  Char- 
acter and  Conduct— " Hounding"  a  Man  to 
Prison— Corrupt  and  Illegal  Practices  Pre- 
vention Act,  1895  (58  &  59" Vict.  c.  40).]— The 
petition  alleged  the  publication  by  the  re- 
spondent and  his  agents  of  false  statements 
of  fact  in  relation  to  the  petitioner's  per- 
sonal character  and  conduct. 

The  Court  only  considered  in  detail  one 
statement,  viz.,  that  petitioner  had 
"hounded"  one  H.  to  prison;  the  petitioner 
had  admittedly  taken  the  lead  in  pressing 
certain  charges  against  H. 

Held— that  the  words  did  not  impute  that 
H.  was  wrongly  convicted,  or  that  the  peti- 
tioner had  taken  improper  steps  to  secure 
his  conviction,  and  that  there  was  no  false 
statement  within  the  meaning  of  the  Act. 
Sheffield,  (1906)  5  O'M.  &  H.  218— Grantham 
[and  Walton,  JJ. 

29.  Order  for  Statement  of  Special  Case— 
Appeal— Municipal  Corporations  Act,  1882 
(45  &  46  Vict.  c.  50),  s.  93,  sub-s.  1— Municipal 
Elections  General  Rules,  rr.  48  and  57— 
Municipal  Elections  (Corrupt  and  Illegal 
Practices)  Act,  1884  (47  &  48  Vict.  c.  70),  s.36, 
sub-s.    1.]— From    an    order    of    a    judge    at 


chambers  directing  a  school  board  election 
petition  to  be  stated  as  a  special  case,  an 
appeal  lies  by  leave  to  the  Court  of  Appeal. 
MoNKSwELL  (Lord)  v.  Thompson  (No.  1),  [1898] 
[1  Q.  B.  353;  67  L.  J.  Q.  B.  243;  77  L.  J. 
707;  14  T.  L.  R.  163-C.  A. 

'30.  Particulars  —  Scrutiny  and  Recount- 
Claim  of  Seat— Parliamentary  Election  Peti- 
tion Rules,  1868,  rr.  6  and  7.]— In  the  case 
of  a  Parliamentary  election  petition,  in 
which  the  petitioner  merely  claims  the  seat 
for  an  unsuccessful  candidate,  alleging  that 
he  had  a  majority  of  lawful  votes,  the  de- 
livery of  particulars  is  governed  exclusively 
by  rule  7  of  the  Parliamentary  Election  Peti- 
tion Rules,  18G8,  and,  therefore,  no  order 
can  be  obtained  under  rule  6. 

Mu7iro  V.  Balfour  ((1893)  1  Q.  B.  113) 
followed. 

FuRNESS  V.  Beresford,  [1898]  1  Q.  B.  495;  67 

[L.  J.  Q.  B.  417;  78  L.  T.  137;  14  T.  L.  R. 

249;  46  W.  R.  359-C.  A. 

31.  Petition— Particulars  of  Treating— 
Form  of  Order.]— An  election  petition 
alleged  that  the  respondents  by  themselves 
and  their  agents  had  been  guilty  of  the 
corrupt  practice  of  treating,  and  also  of 
general  trfating  at  Common  Law.  The 
respondents  applied  for  particulars  of  the 
charges  of  treating,  and  the  Judge  ordered 
that  the  petitioners  should  deliver  to  the 
respondents  the  names  of  all  persons,  "  if 
known,"  alleged  in  the  petition  to  have  been 
treated,  and  by  whom  and  the  place  or  places 
where  each  act  of  treating  was  alleged  to 
have  taken  place. 

Held — that  the   words   "  if  known "   were 
properly  inserted  in  the  older. 
Re    Chelsea    Election    Petition;    Willes    v. 
[HoRNiMAN,  (1898)  14  T.  L.  E.  343— C.  A. 

32.  Payment  of  Railway  Fare— Commence- 
ment of  Election— Adoption  of  Candidate- 
Inspection  of  Association's  Books — Cross- 
Examination  of  Witness  called  by  Public 
Prosecutor— Witnesses  Ordered  out  of  Court- 
Witness  Charged  with  Bribery — Right  to 
Remain— Costs  of  Shorthand  Transcript  ]— 
A  voter  missed  a  motor-car  which  was  to 
have  taken  him  home.  He  was  an  old  man 
and  was  accompanied  by  a  child,  and  they 
were  several  miles  from  home.  At  9.30  p.m. 
an  agent  of  the  respondent  gave  him  Is.  6d. 
to  go  by  train— his  train  fare  being  Is.  3d. 

Held— that  the  payment  could  not  void 
the  election. 

Extent  of  the  right  to  inspect  books  of 
rival  political  associations  discussed. 

The  fact  that  a  person  has  been  seen  in  a 
candidate's  committee  room  and  has  some  of 
his  bills  in  his  hand  is  not  sufficient  to  con- 
stitute him  an  "agent"  of  that  candidate. 

On  December  7th,  the  respondent  came  be- 
fore the  committee  of  the  local  association 
and  was  adopted  as  prospective  candidate? 
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Petition— Contimtcd.  , 

on  December  14th  he  addressed  a  mass  meet- 
ing; on  December  27th  he  was  formally 
adopted  as  candidate  and  appointed  his  elec- 
tion agent. 

Held— that  his  election  expenses  began  on 
Deceoiber  27th. 

Where,  before  judgment  given,  the  Public 
Prosecutor  at  the  direction  of  the  Court 
calls  a.-  a  witness  a  person  alleged  to  have 
been  bribed,  lut  whom  the  petitioner  has 
not  called,  the  petitioner  is  not  entitled  to 
cross-examine  him. 

An  inteaded  witness  cannot  claim  to  re- 
main in  Court,  when  all  witnesses  are 
directed  to  withdraw,  on  the  ground  that 
a  charge  of  bribery  is  to  be  made  against 
him.  Costs  of  transcript  of  shorthand  note 
not  allowed. 

Maidstone  Election  Petition,    (1906)  5  O'M. 
l&  H.  200— Grantham  and  Lawrance,  JJ. 

33.  School  Board— Result  of  Re-count- 
Votes  Indicated  by  Crosses — Declaration 
that  Petitioner  Duly  Elected — Elementary 
Education  Act,  1873  (36  &  37  Vict.  c.  80)— 
Ballot  Act,  1872  (35  &  36  Vict.  c.  33).]— After 
an  election  of  members  of  a  school  board  a 
re-count  was  ordered.  At  the  re-count  it 
was  discovered  that  the  returning  officer 
had  disallowed  votes  indicated  by  crosses, 
and  that  if  these  were  counted  in  the  peti- 
tioner had  a  majority  of  votes. 

Held — on  a  special  case  stating  these  facts 
that  the  election  of  the  respondent  was  void, 
and  the  petitioner  was  duly  elected. 

Held — that  no  costs  would  be  given  against 
the  returning  officer,  as  he  was  not  a  party 
to  the  proceedings. 

Ee  Long  Sutton  School  Board  Election  Peti- 
[tign,  (1898)  62  J.  P.  565— Div,  Ct. 

34.  School  Board— Five  Members —Petition 
Against  Fifth  Member — Re-count  of  Votes 
of  all  Returned  Members — No  Necessity.'}  — 
At  the  election  for  members  of  the  School 
Board  there  were  eight  candidates  and  five 
seats.  W.  W.  T.,  the  respondent,  came  out 
fifth  in  the  poll,  and  L.  M.  J.  was  sixth,  and 
the  first  five  were  declared  by  the  returning 
officer  to  be  duly  elected.  On  a  re-count  of 
the  votes  on  a  petition  presented  on  behalf 
of  J.  it  was  found  that  he  had  a  majority 
over  T.,  the  respondent,  of  five  votes.  By 
the  petition  it  was  only  asked  that  a  re- 
count should  take  place  of  the  votes  of  T. 
and  J. 

On  the  majority  being  declared  in  favour 
of  J.  he  claimed  the  seat,  but  it  was  con- 
tended that,  in  order  to  unseat  the  respon- 
dent, the  petitioners  must  show  that  he  was 
not  among  the  first  five  candidates  on  the 
poll,  and  that,  as  the  re-count  had  been 
limited  to  T.  and  J.  only,  the  petitioners  had 
not  shown  that  the  respondent  was  not 
among  the  first  five  candidates. 

Held— that  J.  was  entitled  to  the  seat,  and 
that  T.   must  be  unseated.    That,  as  there 


had  been  no  petition  against  the  return  of 

the    other    members    within   the    twenty-one 

days,    the    return    of    the    returning    officer 

must  be  taken  as  correct  with  regard  to  the 

number  of  their  votes,  and  that,  therefore, 

the     five     candidates,     including     J.,     were 

elected  by  a  majority  of  lawful  votes. 

MoNKSWELL  (Lord)  v.  Thompson,  (No.  2)  (1898) 

LD.  C.  [1898]  1  Q.  B.  479;  62  J.  P.  212;  67 

L.  J,  Q.  B.  378;  78  L.  T.  116;  14  T.  L.  R. 

224;  46  W.  E.  382— Div.  Ct. 

35.  Security  not  Found  by  Petitioners — 
Costs  of  Successful  Petitioners.'] — Even  if  the 
money  deposited  as  security  for  the  costs  of 
an  election  petition  has  not  been  found  by 
the  petitioners  themselves,  nevertheless  if 
the  petition  succeeds,  the  Court,  in  its  dis- 
cretion, may  allow  judgment  in  their  favour 
with  costs. 

Yellow   and   Others  v.   Meredith,    (1903)   C.7 
[J.  P.  Ill— Div.  Ct. 

36.  Taking  Petition,  off  File— Appeal- 
Supreme  Court  of  Judicature  (Procedure) 
Act,  1894  (57  &  58  Vict.  c.  16),  s.  1—R.  S.  C, 
Ord.  59.  r.  1  (b).] — An  appeal  from  the  re- 
fusal of  a  Judge  at  Chambers  lo  order  an 
election  petition  to  be  taken  off  the  file  iies 
to  a  Divisional  Court. 

The  Divisional  Court  has  jurisdiction  to 
order  a  petition  against  the  election  of  the 
sheriff  of  a  city  to  be  taken  off  the  file,  it 
being  admitted  that  the  remedy  is  uot  by 
way  of  petition,  but  by  quo  warranto. 
Pope  v.  Bruton,  (1901)  17  T.  L.  R.  182— 
[Div.  Ct. 

37.  Treating  —  Garden  Party  —  Drinks  in 
Public  House — Commencement  of  Election 
for  Purpose  of  Return — Charges  Withdrairn 
—Costs.]— The  petition  alleged  corrupt  ai.d 
illegal  practices  and  general  treating,  and 
omissions  in  the  respondent's  return. 

Upon  the  latter  point  the  Senior  Judge, 
Grantham,  J.,  held  that  it  was  not  incum- 
bent upon  the  respondent  to  include  in  his 
return  the  expenses  of  meetings  held  since 
liis  adoption  as  candidate  but  long  before 
the  actual  election.  Lawrance,  J.,  was  of 
opinion  that  the  return  ought  to  have  in- 
cluded tbem. 

The  seat  was  declared  void  on  the  ground 
of  treating  by  the  respondent  and  his  elec- 
tion agent,  (i.)  in  public  houses,  and  (ii.)  at 
a  garden  party  given  by  (he  respondent's 
parents  at  a  date  wlien  the  election  was 
iniiuiiKMit. 

The  respondent  personally  was  acquitted 
fr(uu  blame  on  account  of  his  inexperience; 
a  cortificato  was  given  to  his  agent. 

Tlio  petitioner,  liaving  al)an(lonpil  certain 
charges  by  permission  of  (lie  Court,  was 
oidcred  fo  pay  (ho  extra  costs  occasioned  by 
charges  on  which  lie  offoied  uo  evidence,  but 
was  given  (lie  costs  of  those  charges  on 
which  the  Court  difforod  in  opinion. 
Bodmin  Election  Pkiition,  (1906)  5  O'M.  &  H. 
[225— Grantham  and  Lawrance,  JJ, 
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Petition — Continued. 

38.  Withdrawal  of  Petition  —  Costs  — 
Charge  of  Personation— Scale.']— K  petition 
claimed  a  recount  and  scrutiny.  It  was 
withdrawn  by  leave  of  the  Court,  the  re- 
spondent to  have  costs  on  the  usual  scale, 
with  any  extra  costs  occasioned  by  the 
charge  of  personation. 

Appleby  Election  Petition,  (190G)  5  O'M.  &  H. 
[237— Grantham  and   Lawrance,  J  J. 

VI.  OCCUPATION  VOTERS. 

39.  Absence  on  Military  Service  in  South 
Africa— Electoral  Disabilities  Removal  Act, 
1891  (54  &  55  Vict.  c.  11),  s.  2— Electoral  Dis- 
abilities (Military  Service)  Removal  Act, 
1900  (63  &  64  Vict.  c.  8),  ss.  1,  3.]— A  volun- 
teer was  absent  on  military  service  during 
the  whole  of  the  twelve  months  preceding 
July  15th,  1902.  The  war  ended  in  May, 
1902. 

Held— that  he  was  entitled  to  be  regis- 
tered; per  Lord  Alverstone,  C.J.,  because 
his  case  fell  within  a  liberal  construction 
of  the  words  "  absence  during  the  continu- 
ance of  the  present  war  "  in  the  Electoral 
Disabilities  Eemoval  Act,  1900,  s.  3;  per 
Wills  and  Channell,  JJ.,  because  his 
absence  after  the  actual  end  of  the  war  had 
not  exceeded  the  four  months  referred  to 
in  sect.  2  of  the  Electoral  Disabilities  Ee- 
moval Act,  1891. 
Marsh    v.    Bantoft,    (1903)    67   J.    P.    12;    51 

[W.  R.  155;  88  L.  T.  230;  19  T.  L.  R.  36; 

1  Smith  Reg.  289;  1  L.  G.  R.  106-Div.  Ct. 

40.  "As  Tenant"— Evidence— Payment  of 
Rent,  Rates  and  Taxes.}— M.'s  name  was  on 
the  occupiers'  list  (Division  I.),  and  it  was 
objected  to  on  the  ground  that  he  had  not 
occiipied  as  owner  or  tenant.  The  original 
agreement  of  tenancy  was  between  M.'s 
father,  since  dead,  and  the  landlord,  and 
the  father's  name  was  entered  in  the  rent- 
book  as  the  tenant.  M.'s  mother's  name  re- 
mained on  the  rate-book.  M.'s  mother  had 
no  means.  M.  maintained  the  household 
and  paid  the  rent,  rates  and  taxes. 

Held— upon  the  above  facts,  that  as  the 
son  could  not  successfully  contend  that  he 
was  not  the  tenant,  there  was  reasonable 
ground  upon  which  the  Revising  Barrister 
could  come  to  the  conclusion  that  M.  was 
tenant  of  the  qualifying  premises. 
LovERiDGE     v.     Gardom;     Matthews'     Case; 

[GiLLo's   Case,    (1899)   15   T.   L.    R.   282;   1 
Smith  Reg.  186— Div.  Ct. 

41.  Claim  by  Husband  as  Sub-Tenant  of 
his  Wife.l — A.  claimed  to  have  his  name 
inserted  in  the  roll  of  voters  for  a  county 
as  sub-tenant  of  a  dwelling-house.  The 
house  belonged  to  a  railway  company,  and 
was  occupied  by  A.'s  wife  in  return  for  her 
services  as  gate-keeper  at  a  level  crossing. 
A.  lived  in  the  house  with  his  wife,  and 
the     furniture     belonged     to     him.       The 


manager  of  the  railway  company,  in  a 
letter  to  A.'s  solicitor,  stated  that,  with  a 
view  to  enabling  men  in  his  client's  posi- 
tion to  exercise  the  franchise,  there  would 
be  no  objection  "to  let  the  houses  occupied 
by  them  to  their  wives,  with  power  to  them 
to  sub-let  the  houses  to  their  husbands,  sub- 
ject to  the  conditions  contained  in  the 
missive,  one  of  which  would  be  a  condition 
that,  should  they  cease  at  any  time  to  be 
servants  of  the  company,  they  and  their 
sub-tenants  will  immediately  vacate  the 
houses."  No  such  missive  by  the  railway 
company  to  the  wife  was  in  fact  granted. 
The  wife,  by  an  agreement,  let  the  house 
to  her  husband,  and  he  paid  rent  to  her. 

Held— that  A.  did  not  occupy  the  house  as 
sub-tenant  to  his  wife,  and  was  not 
entitled  to  have  his  name  inserted  in  the 
roll  of  voters. 

Milne  v.  Murray,  [1907]  S.  C.  396— Ct.  of  Sess. 

42.  College— Religious  Educational  Com- 
munity —  Bedroom  —  Dwelling-house.']— 
Teachers  and  lay  brothers  living  in  a  re- 
ligious college  had  each  a  separate  bed- 
room, but  no  right  to  any  particular  room; 
the  occupants  might  be  ordered  at  any 
moment  to  cease  sleeping  in  the  allotted 
rooms;  it  was  against  the  rules  for  the 
occupants  to  receive  guests  or  to  dine  in 
their  rooms;  the  furniture  belonged  to  the 
college;  and  the  occupants  did  not  pay  the 
servants  who  attended  to  the  rooms. 

Held — that  the  bedroom  separately    occu- 
pied by  each  of  the  claimants  was  not   his 
dwelling-house,     and     that    therefore     they 
were  not  entitled  to  the  franchise. 
Ladd  v.  O'Toole,  [1904]  2  Ir.  R.  389-C.  A. 

43.  Compulsory  Absence  during  Part  of  the 
Qualifying  Period— Militia  Sergeant— Im- 
prisonment—Confinement  to  Camp  for  Mili- 
tary Offence— Electoral  Disabilities  Removal 
Act,  1891  (54  Vict.  c.  11.]— A  sergeant  in  a 
militia  regiment  ordinarily  resident  in 
Londonderry,  while  on  training  at  Bun- 
crana,  was  sentenced  to  be  a  prisoner  at 
large  for  48  hours  on  a  charge  of  drunken- 
ness. The  effect  of  the  sentence  was  that 
he  was  not  allowed  outside  the  camp  lines 
during  the  period. 

Held— that     he     was     not     thereby     dis- 
qualified  as   an   inhabitant  occupier   in   re- 
spect of  his  residence  in  Londonderry. 
O'CoNNELL  V.  Holland,  [1900]  2  Ir.  R.  448— 

[C.  A. 

44.  Convent  — Nuns  —  Service  Franchise— 
"  Office,  Service,  or  Employment  "  —  Repre- 
xrntation  of  the  People  Act,  1884  (48  Vict.  c. 
3,  s.  3.] — The  claimants  were  nuns  residing  at 
a  convent  in  the  town  of  E.  Each  of  them 
occupied  a  separate  bedroom,  and  was  sub- 
ject to  the  control  of  the  Lady  Superioress, 
who  could  at  any  time  change  the  occupants 
from  one  room  to  another,  or  arrange  to 
have   more   than   one   occupant   of   a   single 
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room.    She  could   refuse  to  allow  a  nun  to 
receive  a  visitor   in  her   room,   demand  ad- 
mission to  the  room,  and  require  the  nuns  to 
give  up  the  keys.     The  nuns  took  their  meals 
together  in   the   refectory,   and   occupied    in 
common  other  general  rooms  in  the  convent : 
they    received    no    remuneration,    and    were  j 
under  no  contract  of  employment.     The  pre- 
mises  were    vested    in   the    Roman    Catholic 
Bishop    of    Clogher,    the   parish   priest,    and  1 
the   senior    curate    of    E.,    all    for    the    time 
being,    iipon    trust,    for    the    benefit    of    the  1 
Roman    Catholic    inhabitants    of    E.        The  | 
convent  was  governed   by   rules,    subject   to 
the  supreme  authority  of  the  bishop. 

Held— that  the  nuns  were  not  inhabitant 
occupiers  of  separate  dwellings  within  the 
meaning  of  sect.  3  of  the  Representation  of 
the  People  Act,  1884. 

Semhle,    the    nuns    did    not    occupy    their 
rooms   by   virtue   of   any   office,    service,   or 
employment. 
Bannon  v.  Haurahan,  [1900]  2  Ir.  R.  455— C.  A. 


45.  Declaration  as  to  Misdescription— 
Amending  Qualification— Jurisdiction  of  Re- 
vising Barrister— Parliamentary  and  Muni- 
cipal Registration  Act,  1878  (41  &  42  Vict.  c. 
26),  s.  24.]— A  declaration  made  by  virtue  of 
sect.  24  of  the  Parliamentary  and  Municipal 
Registration  Act,  1878,  gives  the  revising 
barrister  power  to  alter  the  qualification 
tinder  which  an  occupier  may  be  entitled 
to  vote  for  a  borough. 

Goodrich  v.  Great  Grimsby  (Grange  T.  C), 
[(1901)  65  J.  P.  758;  17  T.  L.  R.  34;  [1902] 
1  K.  B.  301;  71  L.  J.  K.  B.  99;  50  W.  R. 
170;  85  L.  T.  583;  1  Smith  Reg.  273- 

Div.  Ct. 

46.  Description  of  Qualification  as  "Duell- 
ing-house Joint"  —  Sufficiency  of  Descrip- 
tion—Representation of  the  People  Act,  1867 
(30  &  31  Vict.  c.  102),  ss.  3,  6,  27—Representa- 
tion  of  the  People  Act,  1884  (48  &  49  Vict.  c. 
3),  ss.  2,  5.]  —  Although  by  reason  of  the 
proviso  in  sect.  3  of  the  Representation  of 
the  People  Act,  1867,  the  description  of  the 
qualification  in  a  claim  for  the  Parliamen- 
tary franchise  as  "dwelling-house  joint"  is 
bad  as  a  claim  in  respect  of  a  household 
qualification,  such  description  is  neverthe- 
less sufficient,  and  under  it  the  claimant  may 
show  that  in  point  of  fact  he  is  entitled  to 
the  jeiO  occupation  franchise  if  the  premises 
are  of  the  required  value. 

Baoley   v.   BnrcHER,   [1898],   1   Q.   B.   67;     67 

[L.   J.   Q.   B.   326;  77  L.   T.  .525;  1   Smith's 

Reg.  Cas.  137;  14  T.  L.  R.  57;  46  W.  R.  129 

— Div.  Ct. 

47.  Dwelling-house  in  Fact  Juhnhitrd  by 
Servant  with  Service  Franrhisc.l—A  farm  in- 
cluded two  houses  within  the  limits  of  a 
burgh,  and  the  farmer  claimed  to  be  regis- 
tered in  respect  of  his  occupation  of  such 
bouses  as  tenant.    The  houses  were  occupied 


by  two  servants  of  the  claimant,  and  the 
servants  had,  under  sect.  3  of  the  Represen- 
tation of  the  People  Act,  1884,  the  service 
franchise  in  respect  of  their  occupation. 

Held— that  the  claimant  was  not  entitled 
to  be  registered,  since  his  servants  were,  for 
the  purposes  of  the  Representation  of  the 
People  Acts,  to  be  deemed  to  be  the  tenants 
of  the  houses. 
Jack  v.  Edie,  (1906)  8  F,  329— Ct.  of  Sess. 


48.  Husband  and  Wife— Wife's  House- 
Tenancy— Representation  of  the  People  Act, 
1867  (30  &  31  Vict.  c.  102),  s.  3.]— A  man  who 
lives  with  his  wife  in  her  house  and  who 
paj's  rates  and  maintains  the  household,  is 
not  presumed  to  be  his  wife's  tenant  so  as  to 
obtain  a  qualification  for  the  Parliamentary 
franchise  iinder  sect.  3  (2)  of  the  Represen- 
tation  of  the  People  Act,  1867. 

Hall  v.  Michelmore,   (1901)  65  J.  P.   759;  17 

[T.  L.  R.  33;  50  W.  R.  172;  86  L.  T.  17;  1 

Smith  Reg.  269— Div.  Ct. 

49.  Husband  Tenant  of  his  Wife.']— There 
is  nothing  in  the  existence  of  the  marital 
relation  to  prevent  a  man  (with  whom  his 
wife  is  living)  from  being  a  bond  fide  tenant 
of  his  wife;  and  accordingly,  if  a  tenancy  is 
shown  to  exist,  he  is  entitled  to  have  his 
name  inserted  in  the  occupiers'  list  of  voters. 

Hall  V.  Mjche^more  ([1901]  65  J.  P.  759;  50 
W.  R.  172  (Div.  Ct.,  supra)),  distinguished. 
Pearce   v.   Merriman,    [1904]   1   K.   B.   80;  73 

[L.  J.  K.  B.  183;  68  .T.  P.  37;  52  W.  R.  141; 

89  L.  T.  745;  20  T.  L.  R.  48;  1  Smith  Reg. 
318;  2  L.  G.  R.  139-Div.  Ct. 

50.  Inhabitant  Occupier  of  a  Dwelling- 
house— Lodger — Person  Occupying  One  Room 
— Landlord  Residing  in  House— Rcpnsvntn- 
tion  of  the  People  Act,  1867  (30  &  31  Vict.  c. 
102),  s.  3  — Parliamentary  and  Municipal 
Registration  Act,  1878  (41  &  42  Vict.  c.  26).  s. 
5.]— Where  rooms  in  a  house  are  let  out  as 
separate  dwelling-houses,  the  fact  that  the 
landlord  resides  upon  the  premises  does  not 
of  itself  make  the  occupiers  of  the  rooms 
lodgers.  Tlie  question  whether  or  not  they 
are  lodgers  depends  upon  whether  the  land- 
lord retains  a  right  of  control  over  the 
rooms  let  to  tliem. 

The  landlord  of  a  house  occupied  and 
resided  in  a  set  of  rooms  in  the  house,  and 
let  the  rest  of  the  rooms  to  weekly  tenants, 
each  tenant  having  the  exclusive  use  of  the 
room  or  rooms  let  to  him  and  a  right  to 
such  use  of  the  staircases  and  passages  ns 
was  necessary  for  ingress  and  egress.  Each 
tenant  Iiad  a  key  of  tlie  front  door.  There 
was  also  let  (o  the  tenants  the  use  in  coninioii 
of  (he  courtyard,  w.-c,  and  washhouse.  The 
cleansing  of  the  passages  and  staircases  was 
sliared  in  common  by  tliose  using  the  same. 
The  l\ouse  was  rated  as  a  whole  in  the  name 
of  tlie  landlord,  anil  he  was  under  a  covenant 
with  the  owner  to  keep  the  premises  in  re- 
pair. 
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The  revising  barrister  found  that  the 
hmdlord  had  no  right  of  control  or  dominion 
over  the  rooms  let  or  over  the  parts  of  the 
house  used  in  common,  his  use  of  and  right 
of  control  over  the  parts  used  in  common 
being  identical  with  those  of  his  tenants; 
and  that  he  did  not  reserve  to  himself  or 
exercise  any  right  of  general  control  or 
dominion  or  mastership  over  the  premises. 

Held— that,  upon  the  facts  found,  the  ten- 
ant of  a  room  in  the  house  was  an  inhabitant 
occupier  of  a  dwelling-house,  and  not  a 
lodger. 

McLaughlin  v.  Chambers  ([189G]  2  Ir.  R. 
497)  approved. 

Kent  v.  Fittall,  [1906]  1  K.  B.  60;  75  L.  J. 

[K.  B.  310;  69  J.  P.  428;  54  W.  R.  225;  94 

L.  T.  76;  22  T.  L.  R.  63;  4  L.  G.  R.  36;  1 

Smith  Reg.  417-C.  A. 


51.  "Inhabitant  Occupier"— or  "Lodger" 
—Resident  Landlord— Evidence— Vr'waa,  facie 
Proof  of  Ground  of  Objection  —  Rebutting 
Evidence— Representation  of  the  People  Act, 
1867  (30- &  31  Vict.  c.  102),  ss.  3,  i-Parliamen- 
tarij  and  Municipal  Rcgistratioti  Act,  1878 
(41  &  42  Vict.  c.  26),  ss.  5,  28.]— An  objection 
having  been  raised  that  a  claimant  for  a 
vote  was  not  an  inhabitant  occupier  of  a 
dwelling-house,  but  was  a  lodger,  the  re- 
vising barrister  found  (1)  that  the  house, 
part  of  which  was  alleged  to  be  separately 
occupied  as  a  dwelling,  was  itself  of  the 
description  popularly  known  as  an  ordinary 
dwelling-house;  (2)  that  the  immediate 
landlord  to  whom  the  claimant  paid  rent 
resided  in  the  house;  (3)  that  such  landlord 
was  rated  for  the  entire  house  as  a  separate 
tenement;  and  decided  that  these  facts  con- 
stituted prima  facie  proof  of  the  ground  of 
objection.  The  claimant,  by  way  of  rebuttal 
produced  a  document  signed  by  himself  and 
his  landlord  containing  a  statement  to  the 
effect  that  the  landlord  had  no  control  over 
the  claimant's  rooms,  but  the  revising  bar- 
rister did  not  accept  this  statement  as  a  fact, 
and  held  that  the  document  was  not  sufE-  i 
cient  to  remove  the  objection.  | 

Held— (1)  that  there  was  evidence  suffi-  ■ 
cient  to  justify  the  conclusion  of  the  revising 
barrister  that  the  objector  had  made  out  a 
prima,  facie  case  within  sect.  28  of  the  Par- 
liamentary and  Municipal  Registration  Act, 
1878;  and  (2)  that  he  was  not  bound  to  ac- 
cept the  document  produced  by  way  of  re- 
buttal as  a  sufficient  answer  to  the  objection. 

Kent  V.  Fittall  ([1906]  1  K.  B.  60;  75  L.  .T. 
K.  B.  310;  69  J.  P.  428;  ,54  W.  R.  225;  94  L.  T. 
76;  22  T.  L.  R.  63:  4  L.  G.  R.  3G;  1  Smith  Reg. 
417— C.  A.,  No.  .50,  supra)  distinguished. 

Decision  of  Div.   Ct.    ([1907]   1    K.   B.   126; 
76  L.  J.  K.  B.  114;  70  J.  P.  532;  95  L.  T.  877; 
23  T.  L.  R.  49;  5  L.  G.  R.  109}  affirmed. 
Douglas  v  Smith,  [1907]  2  K.  B.  568;  76  L.  J. 

[K.  B.  969;  71  J.   P.  433;  96  L.  T.  826;  23 

T.  L,  R,  612;  5  L.  G.  R.  1004;  2  Smith  Reg. 
12-C.  A. 


52.  Inhabitant  Occupier  as  Lodgcr—Objcc- 
f/on— Prima  facie  Proof— Parliamentary  and 
M^unicipal  Registration  Act,  1878  (41  &  42 
Vict.  c.  26),  s.  28  (9),  (10).]-The  facts  (a) 
that  a  house,  part  of  which  is  alleged  to  be 
occupied  as  a  separate  dwelling,  is  itself  a 
house  of  the  description  properly  known  as 
an  ordinary  dwelling-house;  (b)  that  the 
landlord  or  landlady  to  whom  an  inmate 
pays  rent  resides  in  the  house;  and  (c)  that 
the  landlord  or  landlady  is  rated  and  pays 
the  rates  for  the  whole  house  as  a  separate 
tenement,  do  not  necessarily  as  a  matter  of 
law  amount  to  prima  facie  proof  that  an  ob- 
jection to  the  retention  of  the  name  of  the 
inmate  on  the  occupiers'  list  is  well  foun- 
ded, the  question  whether  such  prima  facie 
proof  has  been  given  being  entirely  a  ques- 
tion of  fact  for  the  revising  barrister. 

Ke7it  V.  Fittall  (No.  50,  supra)  distin- 
guished. 

Rex  v.  Bell,  Ex  parte  Kent,   (1907)  71  J.  P. 
[542;  24  T.  L.  R.  66-Div.  Ct. 


53.  Manse  —  Objection  —  Qualifying  Pre- 
mises Acquired  during  Qualifying  Period 
— "  Promotion  to  an  Office  "—Appointment 
of  Wesleyan  Minister  by  the  Conference  of 
the  Connection— Municipal  Corporations 
Act,  1882  (45  &  46  Vict.  c.  50),  s.  33  (1).]— 
The  appellant,  a  Wesleyan  minister,  was, 
in  August,  1901,  appointed  by  the  Wesleyan 
Conference  to  the  ministry  of  the  Glou- 
cester circuit  in  succession  to  a  previous 
Wesleyan  minister,  and  the  appellant  in 
August,  1901,  entered  as  such  minister 
into  the  occupation  of  the  manse,  in  the 
City  of  Gloucester,  vacated  by  the  outgoing 
minister.  The  manse,  which  was  vested  in 
trustees,  was  occupied  by  each  successive 
minister  rent  free,  but  the  minister  in 
occupation  was  personally  liable  for  the 
rates.  The  appellant's  name  was  entered 
in  Division  III.  of  the  occupiers'  list  of 
voters  of  the  city  of  Gloucester  in  respect 
of  the  said  manse  as  a  dwelling-house,  and 
was  objected  to  on  the  ground  that  the 
appellant  had  not  in  fact  occupied  the 
qualifying  premises  during  the  whole  of 
the  qualifying  period.  The  appellant  con- 
tended that  he  had  succeeded  to  the 
qualifying  property  by  "promotion  to  an 
office  "—namely,  the  ministry  of  the 
Gloucester  circuit,  and  that  the  occupancy 
and  rating  of  the  preceding  minister  were 
equivalent  to  the  occupancy  and  rating  of 
himself  within  sect.  33,  sub-sect.  1,  of 
the  Municipal  Corporations  Act,  1882.  Save 
as  aforesaid,  no  evidence  was  produced  at 
the  Revision  Court  of  the  terms  of  the  deed 
of  trust  under  which  the  qualifying  pro- 
perty (the  manse)  was  held.  The  revising 
barrister,  on  the  authority  of  Foster  v. 
Mulhall,  10  Ir.  C.  L.  Rep.  532,  held  that 
the  appointment  to  the  ministry  of  the 
Gloucester  circuit  was  not  "  promotion  to 
an  office"  within  the  section,  and  accord- 
ingly allowed  the  objection  and  expunged 
the   appellant's   name.    The   appellant   duly 
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appealed,  and  the  revising  barrister,  in 
stating  a  case,  appended  to  the  case  as  an 
exhibit  the  deed  of  trust  under  which  the 
qualifying  property  was  held,  and  added 
a  note  that  this  document  was  not  pro- 
duced in   evidence  at   the  Revision   Court. 

Held— that  the  Court  could  not  regard 
anything  which  was  not  in  evidence  before 
the  revising  barrister  at  the  Eevision 
Court ;  and  that  upon  the  evidence  before 
him  there  was  nothing  to  show  that  he 
had  come  to  a  wrong  conclusion,  and  con- 
sequently that  his  decision  must  be 
affirmed. 
Williams  i'.  Blakewav   (1902),  51  W.  E.  127; 

[67  J.  P.  11;  88  L.   T.  231;  1  Smith  Eeg. 
204— Div.    Ct. 

54.  Misdescription  of  Qualifying  Pro- 
perty—Mistake in  Number  of  House- 
Revising  Barrister  —  Amendment  —  Parlia- 
mentary and  Municipal  Registration  Act, 
1878  (41  &  42  Vict.  c.  26),  s.  28,  sub-ss.  2, 
13.]— Sub-section  13  of  the  Parliamentary 
Eegistration  Act,  1878,  applies  only  to  the 
description  of  the  legal  character  or  nature 
of  the  qualification  (i.e.,  the  third  column 
of  the  entry  in  a  list  or  claim) — not  to  the 
description  of  the  qualifying  property  {i.e., 
the  fourth  column). 

In  a  claim,  the  third  column  (nature  of 
the  qualification)  was  "  houses  in  succes- 
sion," and  the  fourth  column  (description 
of  the  qualifying  property)  was  "  202,  Gordon 
Eoad,  and  31,  Monk  Street."  The  claim 
having  been  objected  to,  it  was  proved  that 
the  claimant  had,  in  fact,  occupied  in  im- 
mediate succession  during  the  qualifying 
period  202,  Gordon  Eoad,  and  33  (not  31) 
Monk  Street;  and  that  31,  Monk  Street 
(which  was,  in  fact,  occupied  by  another  per- 
son), had  been  inserted  in  the  claim  by  mis- 
take of  No.  33.  The  revising  barrister 
amended  the  claim  by  altering  "  31,"  Monk 
Street,  to  "33,"  Monk  Street,  in  the  fourth 
column. 

Held— that  the  revising  barrister  had 
power  to  make  the  amendment,  as  he  did 
not  thereby  "change  the  description  of  the 
qualification "  within  the  meaning  of  those 
words  in  sub-sect.  13  of  sect.  28. 
Kitchen   v.   Johnson,    [1899]    1   Q.    B.   95;    68 

[L-.  J.  Q.  B.  11;  63  J.  P.  20;  47  W.  E.  110; 

79  L.  T.  422;  15  T.  L.  E.  35;  1  Smith  Eeg. 
171— Div.  Ct. 

55.  Objection  —  Notice  of  —  Omission  in 
Body  of  Notice— Validity— Parliamentary 
Registration  Act,  1885  (48  &  49  Vict.  c.  15). 
S.  IS— Registration  Ord'-r,  1895,  Schedule  I.. 
Form  5  (o).]— Notwithstanding  the  repeal  of 
section  18  of  the  Parliamentary  Eegistration 
Act,  1885,  an  immaterial  deviation— even 
though  intentional— from  any  form  pro- 
scribed in  the  Eegistration  Order,  1895,  will 
not  itself  invalidate  a  claim  or  notice  of 
objection;  but  if  a  claim  or  notice  of  objec- 


tion fail  in  any  substantial  respect  to  give 
the  information  required  to  be  given  to  the 
person  who  is  to  receive  it,  then  it  is  in- 
valid. 

A  notice  of  objection  sent  by  post  to  a  per- 
son whose  name  was  entered  on  the  register 
of  ownership  electors  omitted  to  give  (as 
prescribed  in  Form  5  (a).  Schedule  I.,  of 
the  Eegistration  Order,  1895),  in  the  body  of 
the  notice  itself,  the  place  of  abode  as  de- 
scribed in  the  register  of  the  person  objected 
to;  but  on  the  back  of  the  notice  of  objec- 
tion there  was  written,  for  postal  purposes, 
the  name  of  the  person  objected  to,  and  his 
place  of  abode  as  described  in  the  register. 
The  omission  to  give  in  the  body  of  the 
notice  the  place  of  abode  of  the  party  ob- 
jected to  was  intentional. 

Held   (reversing  the  re\ising  barrister)— 
that  the  notice  of  objection  was  not  invalid 
on  account  of  such  omission. 
LiNFORTH  V.  BuTLEE,   [1399]  1    Q.  B.    116;    68 

[L.  J.  Q.  B.  3;  47  W.  E.  141;  79  L.  T.  498; 
15  T.  L.  E.  34;  1  Smith  Eeg.  162— Div.  Ct. 

56.  Part  of  Parish  Added  to  City  of  Lon- 
don—Except for  Rating  Premises— Place  for 
which  Occupier  Entitled  to  he  Registered- 
Metropolitan  Meat  and  Poultry  Market  Act, 
1860  (23  &  24  Vict.  c.  cxciii.),  «.  U— Redistri- 
bution of  Seats  Act,  1885  (48  &  49  Vict.  c.  23), 
5.  6.] — The  parish  of  St.  Sepulchre  was  by 
the  Eedis';ribution  of  Seats  Act,  18S5,  in- 
cluded by  name  in  the  Parliamentary 
Borough  of  Finsbury;  in  1860  the  City  had 
by  its  Market  Act  acquired  a  small  portion 
of  the  parish,  subject  to  the  proviso  that 
such  portion  should  continue  to  be  rated 
and  assessed  as  if  it  had  not  been  severed 
from  the  parish  of  St.  Sepulchre.  The  ap- 
pellant occupied  a  store  in  the  market  with- 
in the  limits  of  the  added  area. 

Held— that    his    qualification   was   in   the 
City,  and  that  he  had  been  rightly  struck  ofi 
the   Finsbury   register. 
PiCKARD   V.   Preston,    (1903)   67   J.   P.   13;   51 

[W.  E.  156;  19  T.  L.  E.  35;  1  Smith  Reg. 
296;  1  L.  G.  E.  110— Div.  Ct. 

57.  Objection — Notice  of— Place  of  Abode 
of  Objector — Mistake — Amendment— Rcrising 
Barrister — Parliamentani  and  Municipal 
Registration  Act,  1878  (41  &  42  Vict.  c.  26), 
s.  28,  sub-s.  2— Registration  Order,  1895, 
Schedule  III.,  Form  1.]— In  signing  a  notice 
of  objection  to  a  name  being  retained  on 
the  occupiers'  list  of  voters  in  a  borough, 
the  objector,  instead  of  stating  his  place  of 
abode,  as  required  by  (he  Eegistration 
Order,  1895,  gave  the  address  of  a  shop  with- 
in the  borough,  which  was  liis  qualifying 
!)r(tperty.  His  place  of  abode  was  outside 
the  borough,  and  ho  thoiight  ho  ought  to 
give  his  address  within  tlio  borough,  and 
not  an  address  outside  it.  No  one  was  in 
any  way  affected  by  the  mistake. 

ITeld— that  the  revising  barrister  had 
power  to  amend  the  mistake, 
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Judgment  of  the  Queen's  Bench  Division 
Court  ([1899]  1  Q.  B.  102;  68  L.  J.  Q.  B.  79; 
47  W.  139;  79  L.  T.  447;  15  T.  L.  E.  36} 
affirmed. 

Peescott  v.  Lee,     [1899]    2    Q.     B.    273;    68 

[L.  J.  Q.  B.  9C6;  47  W.  E.  690;  81  L.  T.  43; 

15  T.  L.  E.  467;  1  Smith  Eeg.  197— C.  A. 

58.  Objection  —  Notice  of  —  Begiftration 
Order,  1895,  Sched.  2,  Form  /.]— A  notice  of 
objection  given  to  the  overseers  in  the  Form 
I.,  No.  1,  of  the  Parliamentary  and  Eegis- 
tration  Act,  1878  (41  &  42  Vict.  c.  26),  sched. 
2,  satisfies  the  requirements  of  the  note  to    ."""t 


Held  —that,  in  the  absence  of  any  finding 
that  G.'s  occupation  was  one   by  virtue  of 
service  only,  K.  and  W.  could  not  sustain 
their   claim. 
KiRBY  AND  Another  v.  Barber,  (1906)  70  J.  P. 

[20;  54  W.  E.  119;  4  L.  G.  E.  395;  1  Smith 
Eeg.  403— Div.  Ct. 

62.  Vicar  in  Receipt  of  Pew  Rents— 
Whether  an  "  Occupaiion"— Parliamentary 
Franchise— Representation  of  the  People 
Act,  1832  (2  &  3  Will.  4,  c.  45),  s.  24.]-The 
vicar  of  a  parish  or  chapelry,  constituted 
under  the  Church  Buildings  Act,  who  is  in 


such  form,  that  it  "should  specify  the  list    '"'"f  P*^  °*  ^T   '■^''*''   ''  ^<.  by„reason  of 

to  which  the  objection  refers,'?by  specifying    «;»^»^  /«^«^Pt.     ^^     "  occupation  "     of     the 

•*  -  '       ■'^  ,^*']'^^''^"s    church,  and  consequently  is  entitled  to  be 


such  list  with  regard  to  the  kind  of  fran- 
chise, e.g.,  the  list  of  occupiers,  and  ii^ed 
not  specify  the  particular  ward  list  under 
which  the  name  objected  to  occurs  on  the 
list. 

Mortlock  v.  Farrer  ((1879),  5  C.  P.  D.  73- 
49  L.  J.  C.  P.  160;  41  L.  T.  470)  followed. 
Sagae  v.  Clare,   (1900)  82  L.  T.  599;  1  Smith 
[Eeg.  243-Div.  Ct. 

59.  Occupation  of  Land  without  a  Bulli- 
ing-l—Tha  occupation  of  land  by  itself  with- 
out a  building  qualifies  for  the  burgh  occupa- 
tion franchise  as  enacted  by  sect.  5  of  the 
Representation  of  the  People  Act,  1884. 
Bogie  v.  M'Gowan,  [1907]  S.  C.  391— Ct.    of 

[Sess. 


registered  as  a  county  voter  in  respect  of 
his  freehold  benefice,  notwithstanding 
sect.  24  of  the  Eeform  Act,  1832. 

Dictum  in  Beswick  v.  Alkcr  ((1872)  L.  E.  8; 
C.  P.  265;  42  L.  J.  C.  P.  26;  21  W.  E.  72;  27 
L.  T.  422)  approved. 

Wolfe  and  Others  v.  Sorret  County  Council 
[(Clerk  to)  and  Others;  Eeeve  and  Others 
V.  Surrey  County  Council  (Clerk  to)  and 
Others,  [1905]  1  K.  B.  439;  74  L.  J.  K.  B. 
161;  69  J.  P.  22;  53  W.  E.  264;  92  L.  T. 
114;  21  T.  L.  E.  153;  3  L.  G.  E.  407;  1 
Smith  Eeg.  378-Div  Ct. 


60.  Schoolmaster  Permitted  to  Reside  in 
House.^-A.  schoolmaster,  who,  by  the  terms 
of  his  appointment,  is  permitted  but  not 
required  to  reside  in  a  house,  is  entitled  to 

have  his  name  placed  in  Division  I.  of  the  ^  ^^i^l-  4.  c.  45),  s.  24;  and  1884  (48  &  49  Vict. 
list  of  voters  as  a  full  inhabitant  occupier,  ^-  ^^'  *•  3-]~A  claimant  owned  and  occupied 
and  not  in  Division  II.  as  a  person  entitleci    ^  house  with  grounds  attached  thereto  in  a 


Vll.  OWNERSHIP  VOTERS. 

63.  Owning  and  Occupying  Property  in 
Borough— Property  Occupied  by  a  Servant- 
Bight  of  Owner  to  be  on  County  Register- 
Representation  of  the  People  Acts,  1832  (2  & 


Parliamentary  borough,  in  respect  of  which 
he  was  registered  as  an  occupier  in  the 
borough.  In  the  grounds  there  was  a  cottage 
which  was  inhabited  by  the  claimant's 
gardener  by  reason  of  his  service,  and  the 
gardener  was  on  Division  II.  (Service)  of 
the  borough  register. 

Held— that,  although  the  gardener  was  as 
a  servant  entitled  to  a  vote  in  respect  of 
the  cottage,  the  legal  occupation  was  still 
in  the  claimant,  and  that,  therefore,  he  was 
Two  Joint  Occupiers — Vahie  of  Premise's  "debarred  by  sect.  24  of  the  Eepresentation 
only  £20— Third  Person  Already  on  Over-  ^^  *^^^  People  Act,  1832,  from  being  on  the 
seers'  List,  Unobjected  to— Representation  '■  county  register  in  respect  of  his  ownership 
of  the  People  Acts,  1867  (30  &  31  Vict  c  ^^  ^'^^  cottage. 
5.  27,  and  1884  (48  Vict.  c.  3),  s.  5.]— K. 


under     the     service     franchise     as    Parlia- 
mentary elector  only. 

Marsh  v.  Estcourt  ((1889)  24  Q.  B.  D.  147- 
59  L.  J.  Q.  B.  100;  54  J.  P.  294;  38  W.  E.  49^ 
(Div.  Ct.)  followed. 

Dover  v.  Prosser,    [1904]    1    K.    B.    84;    73 

[L.  J.  K.  B.  13;  68  J.  P.  37;  52  W.  E.  140; 

89L.  T.  724;20T.  L.  E.  49;  1  Smith  Eeg.  313; 

2  L.  G.  E.  156— Div.  Ct. 

61.  =£10   Occupation  Franchise— Claim     by 


102), 

and  W.  claimed  occupiers*  votes  in  respect 

of  "offices."       The  premises  consisted  of  a 

house  of  the  clear  yearly  value  of  ^£20  only. 

K.    and   W.   were  joint    tenants,    and    they 

used  lour  rooms  and  a  cellar  for  business 

purposes.    G.  and  his  wife  "occupied"  the 

rest  of  the  house,  the  wife  being  employed    Charge— Power    of     Revising     Barrister    to 

by  K.  and  W.  as  caretaker.    The  overseers    Alter    Description    of    Qualification— Repre- 


Baker  and  Others,  [1906]  1  K.  B. 
[11;  75  L.  J.  K.  B.  41;  70  J.  P.  24;  54  W.  E. 
195;  94  L.  T.  97;  22  T.  L.  E.  36;  4  L.  G.  E. 
Ill;  1  Smith  Reg.  465-Div.  Ct. 


64.   Qualification  as  Owner  of  Tithe  Rent 


had  entered  G.'s  name  in  Division  II.  of  th^ 
list  of  occupation  electors,  and  it  had  not 
been  objected  to- 


sentation  of  the  People  Act,  1864  (48  Vict, 
c.  3),  s.  4  (1).]— The  description  of  a  pro- 
perty qualification  for  the  ownership  list  of 
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Ownership  Yotert—Conttnuctl. 
voters  as  "  freehold  tithes  "  or  "  tithe  rent- 
charge  "  is  insufficient  if  the  owner  is  not 
the  owner  of  the  whole  of  the  tithe  rent- 
charge  of  a  rectory,  vicarage,  chapelry,  or 
benefice. 

Reade  v.  Eichards  and  Gardom,  (1899)  63  J.  P. 
[759-Div.  Ct. 

65.  Vicar's  Freehold  in  Church— Profits 
from  Pew  Rents— 8  Hen.  6,  c.  7.]— If  the 
pew  rents  of  a  church  amounting  to  more 
than  forty  shillings  per  annum  are  col- 
lected by  the  churchwardens  as  agents  for 
the  vicar,  and  received  by  him  for  his  abso- 
lute use  and  benefit,  the  vicar  is  entitled 
to  be  placed  on  the  list  of  Parliamentary 
voters  in  respect  of  his  freehold  in  the 
church. 

ViCKERs  V.  Selwyn,  (1904)  G8  J.  P.  9;  r)2  W.  R. 

[153;    89    L.    T.    747;    1    Smith    Reg.    325- 

'  Div.  Ct. 


VIII.  REVISING  BARRISTERS. 

66.  Duty— Revision  of  Separate  Lists  of 
Parochial  Electors—Separate  Lisis  of  Paro- 
chial Ownership  Claimants— Separate  Lists 
of  Parochial  Occupation  Claimants— Local 
Government  Act,  1894  (56  &  57  Vict.  c.  73), 
ss.  2  (1),  44.]— The  Local  Government  Act, 
1894,  gives  the  revising  barrister,  in  the 
revision  of  the  voters'  list  for  counties, 
jurisdiction  to  revise,  and  imposes  upon 
him  the  duty  of  revising— (1)  the  separate 
lists  of  parochial  electors,  being  the  listf 
of  persons  entitled  to  vote  as  parochial 
electors  only  in  respect  of  the  ownership  of 
property  within  the  particular  parish;  (2) 
the  lists  of  ownership  claimants  claiming  to 
be  entitled  to  have  their  names  entered  in 
the  separate  parochial  electors'  lists  in  re- 
spect of  the  ownership  of  property  in  the 
particular  parish;  and  (3)  the  parochial 
electors*  lists  of  claimants  who  claim  to 
have  their  names  entered  in  the  separate 
list  of  parochial  electors  in  respect  of  the 
occupation  of  property  within  the  particular 
parish. 

Eeo.  v.  Nash,  [1900]  1  Q.  B.  103;  69  L.  J.  Q.  B. 
[77;  48  W.  R.  188;  81  L.  T.  489;  64  J.  P.  104; 
16  T.  L.  R.  17;  1  Smith  Reg.  217-Div.  Ct. 

67.  Amendment  of  List  —  Inserting 
Christian  Name— Parliamentary  and  Muni- 
cipal Registration  Act,  1878  (41  &  42  Vict. 
c.  26),  ss.  24,  28  (1).]-The  name  of  Herbert 
Green,  which  appeared  on  Division  T.  of  tlie 
list  of  voters  for  a  borough,  was  duly  ob- 
jected to.  It  was  proved  that  the  person's 
correct  name  was  Herbert  Ambrose  Green, 
and  the  revising  barrister  was  asked  to 
correct  the  list  by  inserting  "  Ambrose " 
after  "  Herbert,"  under  sect.  28,  sub-sect.  1, 
of  the  Parliamentary  and  Municipal  Hegis- 
tration  Act,  1878.  No  declaration  of  mis- 
description had  been  maile.  The  revising 
barrister   held   that  an   omission   was   not  a 


"  mistake "  within  that  sub-section,  and 
that  therefore  he  was  not  bound  to  correct 
after  objection  made,  and  he  declined 
to  do  so,  and  struck  the  name  out  of  the 
list. 

Held— that  this  was  a  "  mistake  "  within 
sect.  28,  sub-sect.  1,  of  the  Act  which  the 
revising  barrister  had  power  to  correct, 
and  that  he  ought  to  have  made  the  correc- 
tion. 

Gree.\   v.   Wanklyn,    [1906]   1   K.   B.   394;     75 

[L.  J.  K.  B.  216;  70  J.  P.  19;  54  W.  R.  197; 

93  L.  T.  770;  22  T.  L.  E.  31;  4  L.  G.  R.  80; 

1  Smith  Reg.  410-Div.  Ct. 

68.  Mandamus  to  Revising  Barrister  to 
state  a  Case — Stalement  by  Barrister  in 
reply  to  Order  nisi  —  Affidavit-^  —  A  state- 
ment made  by  a  revising  barrister  in 
answer  to  a  rule  nisi  calling  on  him  to  state 
a  case  ought  as  a  rule  to  be  embodied  in 
an  affidavit. 
Rex  v.  Nepean,  (1904)  52  W.  R.  264— Div.  Ct. 


IX.  SERVICE  FRANCHISE. 

70.  "  Boots  "  in  a  Hydropathic  Estahlisli- 
ment— Representation  of  the  People  Act,  1884 
(48  &  49  Vict.  c.  3),  s.  3.]-The  "  boots"  in  a 
hydropathic  establishment  occupied  a 
separate  bedroom  therein,  from  which  he 
fould  exclude  other  persons  and  of  which 
he  possessed  the  key.  He  took  his  meals, 
in  common  with  the  other  servants,  in  the 
servants'  dining  hall.  The  manager  of 
the  establishment  had  a  right  to  engage 
and  dismiss  the  servants  and  had  control 
over  them  generally,  and  he  and  his  family 
occupied  rooms  in  the  establishment,  which 
were  entered  by  a  door  from  the  main 
corridor  of  the  building.  The  whole  of  the 
hydropathic  establishment  was  under  one 
roof. 

The  above  Act  enacts,  that  where  a  man 
himself  inhabits  any  dwelling-house  by 
virtue  of  any  office,  service  or  employment, 
and  the  dwelling-house  is  not  inhabited  by 
any  person  under  whom  such  man  serves 
in  said  office,  service  or  employment  he 
shall  be  deemed  for  the  purposes  of  the 
Act  and  of  the  Representation  of  the 
People  Act  to  be  an  inhabitant-occupier 
of  such  dwelling-house  as  a  tenant. 

Held— that  the  "boots"  inhabited  the 
same  dwelling-house  as  the  manager  and 
that  he  served  under  him,  and  was  not 
entitled  to  be  placed  on  the  Register  of 
Voters  as  an  inhabitant-occupier. 
Coi.mnDUN  V.  Yor.\(j,  (1898)  25  ii.  101;  :V,  Sc. 
[L.   R.    lU)-Reg.   App.   Ct.    (Sc 

71.  Bedroom  Occupied  by  Coachman  — 
Cimehman  Obliged  to  take  Meals  in  House— 
Bepresentation  of  the  People  Act,  1884  (48  & 
49  Vict.  c.  3),  .«.  3.]— A  coachnmn  occupied  a 
room  over  his  master's  stable,  no  part  of 
the  l)iiil(ling  which  containod  tlie  stable  and 
room    being    iuhabitcil    by    the   master.       Aa 
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part  of  the  terms  of  his  service  the  coach-  1 
man  was  required  to,  and  did  in  fact,  take 
his  meals  with  his  master's  other  servants 
in  the  house  which  was  inhabited  by  his 
master. 

Held— that  the  coachman  inhabited  the 
room  as  a  dwelling-iiouse  by  virtue  of  his 
service  within  sect.  3  of  the  Representation 
of  the  People  Act,  1884,  so  as  to  entitle  him 
to  be  on  Division  2  of  the  list  of  voters. 

Stribliug  v.  Halse  ((1886)  16  Q.  B.  D.  246; 
55  L.  J.  Q.  B.  15;  49  J.  P.  727;  54  L.  T.  268- 
Div.  Ct.)  followed. 

Laskey  v.  Michelmoee,  (1907)  71  J.  P.  559;  24 
[T.  L.  E.  61-Div.  Ct. 

72.  Compulsory  Ahaence  on  Duty— Repre- 
sentation of  the  People  Act,  1884  (48  &  49 
Vict.  c.  3),  s.  d— Electoral  Disahiliiies  Re 
moual  Act,  1891  (54  &  55  Vict.  c.  11),  s.  2.]— 
A  break  of  inhabitancy  by  a  person  legally 
compelled  to  leave  home  for  a  period  dis- 
qualifies for  the  service  franchise,  as  it  would 
do  for  the  dwelling-house  franchise.  There- 
fore, a  servant  who  inhabits  a  dwelling- 
house  by  virtue  of  his  service,  but  who  is 
compulsorily  absent  from  the  house  with  his 
master  for  more  than  four  months  during 
the  qualifying  period,  is  not  entitled  to  be 
on  Division  2  of  the  list  of  electors,  though 
he  is  at  liberty  to  leave  his  wife  and  family 
at  the  house  during  his  absence  with  his- 
master. 

Larcombe  v.  Simey,  [1907]  1  K.  B.  139;  76  L.  J. 

[K.    B.   107;  71   J.   P.   13;  95   L.   T.   874;  23 

T.  L.  E.  51;  2  Smith  Eeg.  1;  5  L.  G.  E.  17— 

Div.  Ct. 

73.  Manager  of  Public-house  —  Parliamen-  j 
tary  and  Municipal  Registration  Act,  1878  (41 
&  42  Vict.  c.  26),  s.  28  (15).]— A  service  occu- 
pier is  not  entitled  to  the  mianicipal  fran- 
chise; and,  although  a  servant  may  occupy 
as  tenant,  yet  where  he  is  required  to  occupy 
in  the  performance  of  his  contract  of  service 
he  ought  not  to  be  registered  in  Division  1 
of  the  Occupiers'  List  as  entitled  both  to  the 
parliamentary  and  municipal  franchise,  but 
can  only  be  registered  in  Division  2  as  en-  ■ 
titled  to  the  parliamentary  franchise  only.      <. 
Kent  v.  Feaser,  (1898)  61  J.  P.  359;  1  Smith's 

[Keg.   Cas.   127;  13  T.   L.  E.  417-Div.   Ct. 

74.  Separate  Bedroom  —  Dwelling-house. 1— 
The  claimant  was  in  the  employment  of  a 
drapery  company,  being  paid  a  yearly  salary,  ' 
boarded  by  the  company,  and  having  a  bed- 
room so  long  as  he  remained  in  their  service, 
the   service   being   determinable    on    notice. 
There  was  a  bolt  inside  to  fasten  the  door  of 
the  bedroom,  but  the  claimant  had  not  the  key. 
The  manager  could  change  an  employee  from  ', 
one  bedroom  to  another  if  necessary.    There  | 
were  rules  regulating  the  occupation  of  bed-  j 
rooms,  c.q.,  that  the  claimant  con  Id  not  leave 
his  business  in  the  shop  to  go  there  without  ' 
permission,  and  that  on  Saturday  the  bed-  I 
rooms  were  closed  up  to  2  p.m.  for  cleaning. 


There  was  no  printed  rule  preventing  an 
assistant  being  in  his  bedroom  between 
11  a.m.  and  1  p.m.  on  Sunday,  but  there  was 
an  understanding  to  that  effect,  and  if  an 
employee  violated  this  understanding  the 
superintendent  would  consider  it  his  duty  to 
correct  him. 

Held— that  the  claimant  was  not  entitled 
to  the  franchise. 

Stribling  v.  Halse  ((1887)  16  Q.  B.  D.  246; 
55  L.  J.  Q.  B.  15;  49  J.  P.  727;  54  L.  T.  268— 
(Div.  Ct.))  discussed. 
M'Qdade  v.  Charlton,  [1904]  2  Ir.  E.  383— 

[C.  A. 

75.  Shop  Assistants  Living  in  —  Part  of 
House  Separately  Occupied  as  a  Dwelling.'] — 
Several  claimants  were  in  the  employment  of 
P.,  who  carried  on  an  extensive  drapery 
business.  Each  of  them  had  a  yearly  salary 
and  board,  a  room  to  hjmself,  and  the  sole 
control  over  the  room,  with  a  key  thereof, 
and  a  latchkey  for  the  outside  door.  They 
had  to  reside  in  the  rooms  allotted  to  them, 
but  they  would  not  be  changed.  P.  did  not 
reside  on  the  premises. 

Held  (Holmes,  L.J.,  dissenting)— that  there 
was  evidence  to  support  the  finding  that  the 
employees  were  inhabitant-occupiers,  and,  as 
such,  entitled  to  the  service  franchise. 
M'Daid  v.  Balmer,  [1907]  2  Ir.  E.  345— C.  A. 

X.  MISCELLANEOUS. 

76.  Borough  Auditor— Illegal  Practices— 
Relief— Ignorance  of  Law— Municipal  Elec- 
tions {Corrupt  and  Illegal  Practices)  Act, 
1884  (47  &  48  Vict.  c.  70),  ss.  5,  20.]— A  candi- 
date for  the  office  of  borough  auditor,  in 
ignorance  of  the  fact  that  he  was  prohibited 
from  incurring  any  expense  in  furthering 
his  candidature,  sent  out  postcards  solicit- 
ing support  at  the  election. 

Held— that  his  application  for  relief  under 
sect.  20  of  Municipal  Elections  (Corrupt  and 
Illegal  Practices)  Act,  1884,  ought  to  be 
granted. 

Ex  parte  Gale,  (1905)  69  J.  P.  281 ;  3  L.  G.  E. 
[421-Div.  Ct. 

77.  Borough  Auditor— Illegal  Practices— 
Relief— When  Granted— Onus  of  Proof  on 
Applicant  —  Municipal  Corporations  Act, 
1882  (45  &  46  Vict.  c.  50),  s.  62  and  Part  IV.— 
Municipal  Elections  {Corrupt  and  Illegal 
Practices)  Act,  1884  (47  &  48  Vict.  c.  70), 
ss.  5,  7,  20.]— At  an  election  of  elective 
auditors  for  a  borough,  of  the  three  candi- 
dates, S.  secured  143  votes,  T.  130,  and  W., 
the  unsuccessful  candidate,  129.  Before  the 
election  T.  incurred  the  following  expenses : 
6s.  for  the  insertion  of  a  notice  inviting 
votes  in  a  local  newspaper,  5s.  for  printing 
cards  for  issue  to  the  electors,  2s.  6d.  for  a 
copy  of  the  burgess  roll,  and  8d.  for  stamps. 
S.  incurred  the  expense  of  3s.  6d.  for  issuing 
an  address  in  the  form  of  a  bill.  It  ap- 
peared that  T.   and  S.   had  incurred  these 
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expenses  through,  inadvertence,  and,  on 
learning  that  they  had  been  guilty  of  illegal 
practices,  took  steps  to  stop  the  further 
issue  of  the  cards  and  bills.  They  applied 
for  relief- 

Held— that  T.  had  not  discharged  the  onus 
that  was  upon  him  of  showing  it  was  just 
that    he    should    obtain    relief    within    the 
meaning  of  sect.  20  of  the  Municipal  Elec- 
tions   (Corrupt   and   Illegal  Practices)   Act, 
1884.    as   in   considering   what   was   "just" 
regard  must  be  had  to  the  position  of  the 
other  candidates;  it  was  not  clear  that  T. 
did  not  obtain  one  more  vote  than  W.   by 
che  expenditure  of  some  part  of  the  14s.  2d. 
Kelief  was  granted  to  S. 
Ee  Droitwich  Borough  Election  of  Auditors, 
[ex  parte  tolley  and  another,   (1907)  71 
J.   p.   236;   23   T.   L.   E.   372;   5   L.   G.   E. 
473-Div.  Ct. 

78.  Borough,  a  County  in  Itself,  Added  to 
Another  Borough— Right  of  Freeholders  to 
V ote— Representation  of  the  People  4cf ,  1832 
(2  &  3  Will.  4  c.  45),  s.  2,  Sched.  B.— Redistri- 
bution of  Seats  Act,  1885  (48  &  49  Vict.  c.  23), 
ss.  2,  7,  11,  Scheds.  I.  and  V.]-After  the 
passing  of  the  Eeform  Act,  1832,  and  up  to 
the  passing  of  the  Eedistribution  of  Seats 
Act,  1885,  the  freeholders  in  the  borough  of 
Haverfordwest,  a  county  in  itself,  were 
entitled  to  their  vote  by  virtue  of  their 
freehold.  Since  the  last-mentioned  Act, 
Haverfordwest,  both  for  borough  purposes 
and  for  county  purposes,  became  part,  on 
the  one  hand,  of  the  borough  of  Pembroke, 
and  on  the  other  hand  of  the  county  of 
Pembroke,  for  the  purpose  of  a  person 
having  a  vote.  The  right  of  freeholders  to 
be  registered  as  voters  in  Haverfordwest 
has  therefore  been  taken  away  by  the  Act 
of  1885. 

James    r.  Ivemey,    [1901]    1    Q.    B.    193;    70 

[L.   J.   Q.   B.  263;   64  J.   P.  791;  83  L.  T. 

587;   17   T.    L.    R.    70;    1   Smith   Eeg.   219— 

Div.  Ct. 

79.  Harbour  Commissioners— Aggregation' 
of  Rateable  Properiies.l—A  person  who  is 
rated  in  respect  of  some  premises  at  ^£19  ' 
and  of  other  premises  at  <£6,  both  being  in 
his  own  occupation,  is  rated  as  "the 
occupier  of  premises  ...  on  a  net  annual 
value  ...  of  not  less  than  ^620." 

Eex  v.  Steen,  [1905]  2  Ir.  E.  574-K.  B.  D. 

80.  Mayor -Election  of— Disqualified  Per- 
son Voting— Vote  of  Outgoing  Mayor  as 
Chairman  —  Contingent  Casting  Vote  of 
Chairman— Municipal  Corporatio7is  Act,  1882 
(45  &  46  Vict.  c.  50),  s.  42,  sub-s.  1;  s.  61. 
sub-s.  4;  s.  87;  sub-s.  1  ((/);  s.  W2— Local 
(lovernmcnt  Board's  Provisional  Orders 
Confirmation  Act,  1900  {K\  &  64  Vict.  c. 
clxxxili.).  Art.  IX.]— At  a  municipal  election 
the  respondent  was  declared  to  bo  elected 
to  tlw  office  of  mayor  of  the  city  of  Clou-  1 


cester.  Both  the  petitioner  against  the  re- 
turn of  the  respondent  and  the  respondent 
were  candidates  for  the  office.  At  the  time 
of  the  election,  which  took  place  on  the  9th 
November,  1900,  N.'s  vote  was  challenged, 
and  a  petition  had  already  been  presented 
against  his  election  as  councillor.  T.,  who 
had  been  elected  mayor  on  9th  November, 
1899,  presided  as  chairman,  and  voted 
thereat  for  the  respondent  in  the  first  in- 
stance, and  counted  the  vote  so  given  as 
being  a  good  vote  for  the  respondent.  There 
was  an  equality  of  valid  votes  if  N.'s  vote 
was  bad  and  had  to  be  struck  off;  if  not,  if 
N.'s  vote  was  good,  there  was  no  equality  of 
valid  votes.  In  these  circumstances  T.  gave 
his  casting  vote  in  case  there  turned  out  to 
be  an  equality  of  votes.  The  following  ques- 
tions arose  : — (1)  AVas  T.,  as  mayor,  entitled 
to  vote  in  the  first  instance?  (2)  Was  he, 
under  the  circumstances,  entitled  to  give  a 
casting  vote.^  Upon  hearing  the  election 
petition,  N.  was  held  to  be  disqualified  by 
reason  of  a  contract  with  the  corporation 
from  standing  as  a  candidate  for  or  being 
elected  a  member  of  the  town  council. 

Held — (1)  that  N.  was  not  able  to  give  a 
valid  vote  on  the  election  of  mayor,  and 
therefore  his  vote  must  be  disallowed  {Nell 
V.  Longbottom  ([1894]  1  Q.  B.  767;  63 
L.  J.  Q.  B.  390;  70  L.  T.  499;  10  E.  193-Div. 
Ct.)  followed) ;  (2)  that  the  provisional  order 
of  Local  Government  Board  enlarging  the 
area  of  the  city  of  Gloucester  did  not  de- 
prive T.  of  his  power  under  the  Municipal 
Corporations  Act,  1882,  of  voting  at  the  elec- 
tion of  mayor,  the  original  vote  was  there- 
fore good;  (3)  that  the  contingent  casting 
vote  of  T.  was  valid  ;  and  (4)  that  the 
respondent  was  duly  elected. 

By  Channell,  J.,  the  reasoning  upon  which 
Nell  V.  Longbottom  isupra]  proceeded  is  in- 
conclusive. 

Bland  v.  Buchanan,   [1901]  2  K.  B.    75;    70 

[L.  J.  K.  B.  466;  65  J.  P.  404;  49  W.  R.  601; 

84  L.  T.  390;  17  T.  L.  E.  348— Div.  Ct. 


81.  Nomination  Papci — Finality  of  Return- 
ing Officer's  Decision  on  the  Validity  of  a 
Nornination  Paper."] — At  an  election  of  rural 
district  councillors  the  nomination  paper  of 
one  of  the  candidates  was  signed  by  the  pro- 
poser and  seconder,  with  the  name,  place  of 
abode,  description  and  qualification  of  the 
candidate  left  in  blank,  and  these  parti- 
culars the  candidate  hin  self  subsequently, 
but  bofora  the  nomination  paper  was 
delivered  to  the  returning  officer,  filled  in. 

Held— that  the  nomination  paper  was  not 
thereby  rendered  invalid,  and  that  the  re- 
turning officer's  decision  as  to  the  validity 
of  a  nomination  paper  was  final  under  rule 
7  (2)  of  the  Rural  District  Councillors  Elec- 
tion, &.C.,  &.C. 

Cox  V.  Davies,  [1898]  2  Q.  B.  202 ;  67  L.  J.  Q.  B. 
[925;  14  T.  L.  R.  427    Div.  Ct. 
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82.  Registration  Appeal  —  Costs  —  Clerk  to 
County  Council  Nominated  as  Respondent- 
Parliamentary  and  Municipal  Registration 
Act,  1878  (41  &  42  Vict.  c.  26)  s.  38.]-Where 
a  revising  barrister  nominates  the  clerk  to  a 
county  council  as  respondent  to  a  registration 
appeal,  costs  may  be  given  against  such  re- 
spondent even  if  he  does  not  appear. 
Laecombe  v.  Simey,  [1907]  1  K.  B.  139;  95  L.  T. 

[874;  5  L.   G.  R.  17-Div.   Ct. 

83.  Registration— Duplicate  Entry  — Selec- 
tion —  Revising  Barrister  —  Appeal  —  Parlia- 
mentary and  Municipal  Registration  Act, 
1878  (41  &  42  Vict.  c.  2G),  $.  28,  sub-s.  14.]- 
Section  28,  sub-section  14,  of  the  Parliamen- 
tary and  Municipal  Registration  Act,  1878, 
enacts  that,  "  where  the  name  of  any  person 
appears  to  be  entered  more  than  once  as  a 
parliamentary  voter  on  the  lists  of  voters. 
.  .  .  any  such  person  maj',  by  notice  in 
writing  delivered  to  the  revising  barrister  at 
the  opening  of  his  first  revision  court,  select 
the  entry  to  be  retained  for  voting." 

Held— that  this  power  of  selection  did  not 
exist  where  one  of  two  entries  was  an  entry 
appearing  in  the  overseers'  list  of  voters,  and 
the  other  was  only  an  entry  appearing  in  the 
list  of  claims— even  although  the  claim  was 
in  the  course  of  revision— because  the  dupli- 
cate entries  must  exist  in  the  list  of  voters 
at  the  time  when  the  notice  of  selection  is 
required  to  be  given,  viz.,  at  the  opening  of 
the  first  revision  court. 

Held  also— that  no  appeal  lies  from  a  deci- 
sion of  a  revising  barrister  as  to  the  validity 
or  invalidity  of  a  notice  of  selection  of  entry 
given  by  a  voter. 

Reg.   v.    The  Revising  Barrister  of  Liver- 
pool ([1895],  1  Q.  B.  155;  64  L.  J.  Q.  B.  131; 
43  W.  R.  220;  71  L.  T.  636;  1  Fox,  375;  15  R. 
123-Div.  Ct.)  followed. 
Jones  v.  Muneo,  [1899]  1  Q,  B.  109;  68  L.  J. 

[Q.    B.   28;  47    W.    R.    220;  79   L.    T.    28;  1 
Smith  Reg.  151— Div.  Ct. 

84.  Registration  —  "Other  Building"  — 
"House,  Warehouse,  Counting  House,  Shop, 
other  Building"— Bjusdem  generis  Rule- 
Representation  of  the  People  Act,  1832  (2  &  3 
Will.  4,  c.  45),  s.  27— Municipal  Corporations 
Act,  1882  (45  &  46  Vict.  c.  50),  s.  31.]-In  con- 
struing the  words  "other  building"  which 
occur  in  connection  with  the  words  "house, 
warehouse,  counting-house,  shop,  or  other 
building,"  in  sect.  27  of  the  Representation 
of  the  People  Act,  1832,  sect.  31  of  the  Muni- 
cipal Corporations  Act,  1882,  and  elsewhere, 
the  ejusdem  generis  rule  is  to  be  applied, 
and  the  words  must  be  deemed  to  include 
only  buildings  for  residential  or  for  com- 
mercial (including  agricultural)  purposes. 
They  do  not  include  a  gas-meter  house. 
Duncan  v.  Jackson,  (1906)  8  F.  323— Ct.  of  Sess. 

85.  Town  Council— Member  for  one  Ward 
Elected  for  Another— Effect.}— A.,     a    coun- 


cillor for  X  ward,  was  elected  to  fill  a 
vacancy  as  councillor  for  L  ward.  He  for- 
mally accepted  office,  and  at  a  later  date 
resigned  formally  his  seat  as  councillor  for 
X   ward. 

Held— that  his  election  in  L  ward  was 
valid.  Queer e,  whether  his  old  scat  became 
vacant  upon  his  acceptance  of  office,  or  only 
upon  his  resignation. 

Maewick  v.  Gibson,  (1903)  5  F  154- Ct.  of  Sess, 
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Aiul  see  Highway's,  Nos.  40,  181. 
I.  CONTRACT  FOR  SUPPLY. 

1.  Condition  as  to  Observing  Insurance 
Company's  Rules— Tubes   to  be   Earthed  ex- 

\  cept  when  not  "  Desirable"— Construction."] 
— A  contract  for  the  installation  of  electric 
light  in  a  building  to  be  used  for  the  pur- 
poses of  public  baths  and  washhouses  pro- 

j  vided   {inter  alia)  that :   "  The  whole  of  the 

[  work  is  to  be  carried  out  in  accordance  with 
the  existing  rules  as  framed  by  the  Phoenix 
Fire   Office."    By   rule  5 :   "  When  a  system 

'  of  metal  tubes  is  employed,  the  metal  tubes 
should  be  earthed  except  in  those  cases 
where  earthing  would  not  be  desirable."  A 
system  of  metal  tubes  was  employed  in  the 
work,  and  in  consequence  of  such  tubes  not 
being  earthed  a  bather  received  an  electric 
shock  which  caused  his  death.  The  local 
authority  which  owned  the  baths  paid 
damages  to  his  relatives  in  respect  of  his 
death.  In  arbitration  proceedings  in  which 
the  local  authority  sought  to  recover  the 
sums  so  paid  by  them  from  the  contractors, 
the  arbitrator  found  that  earthing  the  tubes 
would  not  have  been  desirable  so  far  as 
risk  of  fire  was  concerned,  but  would  in 
fact  have  been  desirable  so  far  as  risk  of 
accident  to  bathers  was  concerned. 

Held— that  inasmuch  as  the  insurance 
company's  rules  were  framed  for  the  pre- 
vention of  fire,  and  earthing  was  not  desir- 
able for  that  purpose,  there  had  been  no 
breach  of  contract,  and  that,  therefore,  the 
contractors  were  not  liable. 
In  ee  Fulham  BoRorr.n  Council  and  National 
[Electeic  Consteuction  Co.,  Ld.,  (1906)  70 
J.   P.  55;  4  L.  G.  R.  115— Bigham,  J, 

2.  Default  in  Payment  by  Consumer— Cut- 
ting off  Supply— New  Occupies — Receiver 
Appointed  by  Court— Injunction— Electric 
Lighting  Act,  1882  (45  &  46  Vict.  c.  56),  ss. 
19,  21— Electric  Lighting  Orders  Confirma- 
tion (No.  2)  Act.  1889  (52  &  53  Vict.  c. 
clxxviii.),  Sched.   {London  Electric  Supply), 
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s.  47.]— Sect.  19  of  Electric  Lighting  Act, 
1882,  contemplates  an  arrangement  or  a 
contract  between  the  occupier  and  the 
undertakers,  and  the  words  "entitled  to  a 
supply"  mean  entitled  to  a  supply  under 
and  by  virtue  of  a  contract  made  between 
the  occupier  and  the  undertakers. 

The  plaintiff  was  the  receiver  in  an  action 
by  debenture-holders  against  a  hotel  com- 
pimy,  and  the  order  appointing  him  directed 
the  company  to  deliver  up  possession  _  of 
the  hotel  to  him,  and  he  took  possession 
accordingly.  Electric  current  was  supplied 
to  the  hotel  by  the  defendant  corporation 
under  an  agreement  which  provided  that 
the  defendants  "shall  be  at  liberty  to  dis- 
continue the  supply  of  energy  if  and  bo  long 
as  the  consumer  shall  make  default  in  mak- 
ing payment  in  accordance  with  the  agree- 
ment hereinbefore  contained."  At  this  time 
there  was  due  from  the  company  to  the 
corporation  a  sum  of  ^6437  2s.  for  electric 
current  supplied  by  them  to  the  hotel.  The 
receiver  made  no  written  application  for  the 
supply  of  electric  current.  The  corporation 
threatened  to  cut  off  the  supply  of  current 
unless  the   ,£437  2s.  was  paid. 

Held— that  if  the  occupation  by  the  hotel 
company  had  come  to  an  end  and  the  plain- 
tiff was  a  new  occupier,  the  plaintiff  was 
not  entitled  to  any  supply  of  electric  cur- 
rent unless  and  until  he  had  made  a  new 
contract  with  the  defendant  corporation; 
that  if  the  old  contract  with  the  hotel  com- 
pany remained  in  force,  and  the  supply  of 
current  was  to  continue  under  the  old 
contract,  the  defendant  corporation  was 
entitled  to  cut  oS  the  current  because  of 
the  default  of  the  hotel  company  in  pay- 
ment for  the  past  supply  under  their  con- 
tract with  the  defendant  corporation;  and 
that  in  neither  view  of  the  case  ought  the 
defendants  to  be  restrained  from  cutting 
off  the  supply  though  their  object  might  be 
to  obtain  a  collateral  advantage.  Decision 
of  Kekewich,  J.,  reversed, 
IIusEY  V.  London  Electeic  Supply  Corpora- 
[tion,  [1902]  1  Ch.  411;  71  L.  J.  Ch.  313;  50 
W.  R.  420;  86  L.  T.  166;  18  T.  L.  R.  296- 

C.    A. 

3.  Failure  io  Supply— Penaliy  Clause- 
Action  for  Damages— Right  to  Maintain— 
Loughborough  Corporation  Act,  1899  (62  &  63 
Vict.  c.  cxcvii.),  s.  62.]— The  defendants  were 
empowered  by  the  Loughborough  Corpora- 
tion Act,  1899*,  to  supply  electrical  energy. 
The  Act  imposed  upon  the  defendants  an 
obligation  to  supply  energy  to  owners  and 
occupiers  of  premises  within  the  area  of 
supply  upon  being  required  so  to  do,  and 
sect.  62  provided  that  "  whenever  the  under- 
takers make  default  in  supplying  energy  to 
any  owner  or  occupier  of  premises  to  whom 
they  may  be  and  are  required  to  supply 
energy  .  .  .  they  shall  be  liable  ...  to  a 
penalty  ..."  Penalties  were  recoverable 
summarily  in  manner  provided  by  the  Sum- 
mary Jurisdiction  Acts, 
B.D.— VOL.   I. 


Sect.  65  of  the  Act  empowered  the  defend- 
ants to  make  agreements  as  to  the  price  to 
be  charged  for  energy.  Under  the  power 
conferred  by  that  section  they  entered  into 
an  agreement  to  supply  energy  to  the  plain- 
tiffs for  a  certain  period  at  certain  prices. 
The  defendant  failed  to  supply  such  energy, 
and  the  plaintiffs  thereupon  brought  an 
action  in  the  High  Court  to  recover  damages 
for  breach  of  the  agreement. 

Held— that  the  penalty  section  did  not 
debar  the  plaintiffs  from  bringing  an  action 
for  damages  for  breach  of  the  agreement. 

Decision  of  Bigham,  J.  (71  J.  P.  10;  5 
L.  G.  R.  269)  reversed. 

Herbert  Morris  and  Bastert,  Ld.  v.  Lough- 
[borough  Corporation,  (1907)  71  J.  P.  521— 


4.  Negative  Stipulation  —  Undue  Prefer- 
ence-Electric Lighting  Act,  1882  (45  &  46 
Vict.  c.  56),  ss.  19,  20.]— An  electric  lighting 
company  was,  under  its  provisional  orders, 
empowered  to  supply  a  district  with  electric 
energy.  A  customer  agreed  with  the  com- 
pany to  take  a  supply  of  energy  for  five 
years,  not  mentioning  the  amount.  By  the 
agreement  the  charge  was  to  be  4^.  per 
Board  of  Trade  unit.  The  company  were  at 
the  same  time  supplying  another  customer 
with  energy  for  two  years  at  4d.  per  Board 
of  Trade  unit.  The  circumstances  of  the 
two  cases  were  not  altogether  similar. 

Held— (1)  that  the  Court  would  imply  a 
negative  stipulation  and  grant  an  injunc- 
tion against  the  customer  taking  his  energy 
elsewhere;  (2)  that  the  supply  mentioned 
secondly  was  not  an  undue  preference;  (3^ 
that  the  contract  was  authorised  by  sects.  19 
and  20  of  the  Electric  Lighting  Act,  1882. 

Metropolitan     Electric     Supply     Co.,  Ld.  v. 

[GiNDER,  [1901]  2  Ch.  799;  70  L.  J.  Ch.  862; 

65  J.  P.  519;  49  W.  R.  508;  84  L.  T.  818;  17 

T.  L,  R.  435-Buckley,  J. 

5.  Option  to  Purchase  after  Five  Years- 
Minimum  Quartcrhi  Bent— No  Current  used 
for  one  Quarter— Liability  to  Pay  Bent  for 
that  Quarter.l-kn  agreement  was  entered 
into  in  1898  between  the  plaintiffs  and  the 
defendant  for  electric  lighting  installation. 
Clause  7  of  the  agreement  provided  as  fol- 
lows: "The  customer  shall  until  purchase 
as  aforesaid  pay  quarterly  to  the  Supply 
Company  for  the  use  of  the  installation.  Jd. 
per  Board  of  Trade  unit  for  every  unit  of 
electrical  energy  supplied  to  tlie  said  pre- 
mises, and  the  minimum  pnyment  in  any 
year  shall  be  Is.  for  each  eight-candle  power 
lamp  or  its  equivalent  installed."  During 
the  quarter  from  'Midsummor  fo  Michael- 
mas.   1900,    the   defendant    did    not    use    any 

1  electricity  supplied  by   the  plaintiffs. 

Held— that  the  installation  was  put  in  on 
the  terms  that  the  customer  should  have  the 

;  right  to  purchase  the  installation  after  five 
years,  and  during  that  five  years  the  ens- 

^'  37 
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Contract  for  Supply — Continued. 
toiner  should  be  liable  to   pay  a  minimum 
rent  whether  the  current  was  de  facto  used 
or  not. 

London  Elec:tric   Supply  Corporation,  Ld.,  v. 
[Priddis,  (1902)  18  T.  L.  K.  64— Div.  Ct. 


specifically  incurred  by  the  electric  inspector 
in  making  tests  and  inspections,  and  did  not 
include  the  salary  appointed  to  the  inspector 
by  the  local  authority  under  sect.  36,  or  the 
general  expenses  of  his  laboratory  and  staff. 
Crawford  v.  City  of  London  Electric  Light- 
Ling  Co.,  Ld.,  (1898)  G7  L.  J.  Q.  B.  942;  78 
L.  T.  811;  47  W.  E.  45-Div.  Ct. 

8.  Land  Acquired  by  Local  Authority  for 
Generating  Station— Use  thereof  for  Refuse 
Destructor  — Ultra  vires  —  Electric  Lightino 
Act.  1882  (45  &  46  Vict.  c.  56),  s.  10-Electric 
Lighting  {Clauses)  Act,  1899  (62  &  63  Vict, 
c.   19),  Sch.  cl.  2  and  8— Public  Health  Act, 

„  ^.^_,  __    1875   (38  &  39  Vict.  c.  55),  s.  175.]-Land  ac- 

duits,  and  other  constructions  as  might  beTi"/''®^  ^^.^  ^^^^^  authority  under  the  Elec 


II.  GENERALLY. 

6.  Electric  Wires— Overhead  Wires  Across 
Street— Building  Contractor  bringing  Der- 
rick in  Contact— Injury  to  Passenger- 
Statutory  Powers.^— A  lighting  company 
was  authorised  by  statute  to  enter  upon  and 
construct  under  or  over  the  streets  and  pub- 
lic highways  of  a  town  all  such  pipes,  con- 


necessary  for  the  purposes  of  its  business, 
all  such  Avork  to  be  performed  under  the' 
directions  of  the  municipality,  provided  that 
the  company  should  be  responsible  for  all 
damages  which  it  might  occasion.  The  com- 
pany erected  overhead  wires  which  were  not 
insulated  or  protected  by  guard  wires,  and 
a  building  contractor,  while  engaged  in 
building  operations,  brought  a  derrick  in 
contact  with  the  overhead  wires,  with  the 
result  that  a  current  of  electricity  was 
diverted  to  the  street  and  killed  one  of  his 
workmen.  In  an  action  by  the  widow  to  re- 
cover damages  owing  to  the  company's  negli- 
gence, first,  in  having  overhead  and  under- 
ground wires;  and  secondly,  in  not  having 
them  insulated  or  guard  wires  put  round 
them,  the  jury  found  for  the  plaintiff. 

Held— that,  as  the  statute  authorised  over- 
head just  as  much  as  underground  wires,  it 
was  not  negligence  to  have  them  overhead; 
and  that  the  evidence  did  not  show  that  in- 
sulating the  wires  or  putting  guard  wires 
round  them  would  have  been  an  efficient 
remedy. 

DuMPHY    V.   The    Montreal  Light,   Heat,  and 

[Power  Co.,  [1907]  A.  C.  454;  76  L.  J.  P.  C. 

71;  97  L.  T.  499;  23  T.  L.  R.  770— P.  C. 

7.  Electric  Inspector— Reasonable  Expenses 
—Electric  Lighting  Orders  Confirmation 
(No.  15)  Act,  1890  (53  &  54  Vict.  c.  ccxxxix), 
s.  47.] -By  sect.  47  of  the  Electric  Lighting 
Orders  Confirmation  (No.  15)  Act,  1890,  it 
is  enacted  that,  "  Save  as  otherwise  provided 
by  this  order  or  by  any  regulation  under 
this  order,  all  fees  and  reasonable  expenses 
of  an  electric  inspector  ,  .  .  shall,  in 
the  absence  of  any  agreement  to  the  con- 
trary between  the  undertakers  and  the  local 
authority,  be  paid  by  the  undertakers.  Pro- 
vided, that  where  the  report  of  an  electric 
inspector,  or  the  decision  of  the  Board  of 
Trade  shows  that  any  consumer  was  guilty 
of  any  default  or  negligence  such  fees  and 
expenses  shall  ...  be  paid  by  such  con- 
sumer or  consumers  as  the  Court  or  Board 
having  regard  to  such  report  or  decision 
shall  direct." 

Held— that  "reasonable  expenses  of  an 
electric    inspector"    here    meant    expenses 


trie  Lighting  Acts  for  the  purpose  of  electric 
lighting  cannot  be  used  by  them  for  any 
other  purpose  in  the  absence  of  leave  speci 
ally  given  by  some  Act  of  Parliament. 

Attorney-General  v.  Ilanwell  Urban  Dis- 
trict Council  ([1900]  2  Ch.  377;  69  L.  J.  Ch. 
G26;  48  W.  R.  690;  82  L.  T.  778-C.  A.,  see 
Local  Government,  83),  and  Attorney-General 
V.  Teddington  Urban  District  Council  ([1898] 
1  Ch.  66;  67  L.  J.  Ch.  23;  61  J.  P.  825-  46 
\V.  R.  88;  77  L.  T.  426-Romer,  J.,  see  Sewers, 
37)  applied. 

Decision  of  Farwell,  J.    ([1905]  2  Ch.  441- 
74  L.  J.  Ch.  716;  69  J.  P.  459;  54  W.  R.  61  i 
21  T.  L.  R.  770;  3  L.  G.  R.  1,259)  affirmed. 
Attorney  -  General      v.      Pontypridd      Urban 

[District    Council,    [1906]    2    Ch.    257;    75 

L.  J.  Ch.  578;  70  J.  P.  394;  95  L.  T.  224;  22 
T.  L.  R,  576;  4  L.  G.  R.  791-C.  A. 

9.  Laying  Electric  Light  Near  Gas  Mains 
—  Arbitration  —  Award  of  Compensation  — 
—Summary  Proceedings  for  Penalty— Limita- 
lion  of  Time— Conviction— Summary  Juris- 
diction Act,  1848  (11  &  12  Vict.  c.  43),  s.  11— 
Electric  Lighting  (Clauses)  Act,  1899  (62  & 
63  Vict.  c.  19),  Sch.  s.  18.]-By  the  Electric 
Lighting  (Clauses)  Act,  1889,  Sch.  s.  18,  an 
obligation  is  imposed  on  the  undertakers  who 
lay  new  electric  lines  (other  than  service 
lines)  near  the  mains  of  any  gas  company 
to  conform  with  the  reasonable  requirements 
of  the  gas  company  for  protecting  their 
mains  from  injury  and  for  securing  access 
thereto,  and  repair  and  damage  done  thereto. 
Any  question  or  difference  arising  under  the 
section  is  to  be  determined  by  arbitration. 
If  any  default  is  made  by  the  undertakers 
in  complying  with  any  requirements  of  the 
section,  they  shall  make  full  compensation 
to  the  gas  company  for  any  loss  or  damage 
incurred  by  reason  thereof,  and  in  addition 
thereto  they  shall  be  liable  for  each  default 
to  a  penalty  not  exceeding  .£10  and  to  a 
daily  penalty  not  exceeding  .£5.  By  sect.  1 
the  expression  "daily  penalty"  means  a 
penalty  for  each  day  on  which  any  offence  is 
continued  after  conviction  therefor. 

In  October,  1903,  the  respondents,  by  letter 
addressed  to  the  appellants,  who  were  laying 
m  the  streets  of  a  town  electric  lines  other 
than    service    lines,    complained    that    such 
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lines  were  being  laid  in  a  manner  injurious 
to  the  respondents'  gas  mains,  and  required 
the  lines  to  be  laid  at  a  greater  distance 
from  such  mains.  In  further  correspon- 
dence the  respondents  specified  the  require- 
ments they  considered  necessary  for  the  pro- 
tection of  their  gas  mains,  but  the  appellants 
disputed  the  reasonableness  of  the  respon- 
dents' requirements,  and  did  not  at  any  time 
comply  with  them. 

Shortly  after  November  2nd,  1903,  the 
differences  which  had  arisen  between  the 
parties  were  referred  to  arbitration,  and  on 
February  12th,  1904,  the  arbitrator  found 
tliat  the  appellants  had  not  complied  with 
the  requirements  of  the  respondents,  and 
awarded  to  the  latter  a  sum  as  full  com- 
pensation for  the  loss  and  injury  they  had 
thereby  sustained.  On  April  29th,  1904,  the 
respondeats  Avrote  to  the  appellants,  point- 
ing out  that  the  appellants  had  taken  no 
steps  to  comply  with  the  requirements  of  the 
respondents,  and  threatening  to  take  pro- 
ceedings unless  an  undertaking  was  given 
to  comply  with  such  requirements.  On  May 
31st,  1904,  a  complaint  was  laid  on  behalf  of 
the  respondents,  alleging  that  on  and  since 
October  2nd,  1903,  the  appellants  had  made 
default  in  complying  with  certain  require- 
ments of  sect.  18;  that  they  had  laid  their 
electric  lines  too  near  the  respondents' 
mains,  and  they  did  not  and  had  not  con 
formed  with  the  respondents'  requirements 
for  the  protection  from  injury  of  the  respon- 
dents' mains,  and  for  securing  access  thereto. 
The  justices  convicted  the  appellants,  and 
adjudged  that  they  should  forfeit  and  pay 
the  sum  of  Ml,  and  a  further  sum  of  =£1  for 
every  day  during  default. 

Held— (1)  that  the  complaint  sufficiently 
alleged  an  offence  within  the  limit  of  the  six 
months  provided  by  sect.  11  of  the  Summary 
Jurisdiction  Act,  1848,  and  that  the  facts  did 
not  show  a  completed  offence  before  the 
period  of  limitation  began  to  run. 

(2)  that  the  conviction  so  far  as  it  imposed 
the  daily  penalties  was  bad,  but  that  such 
part  of  the  conviction  was  separable  from 
the  other  part,  which  remained  good. 

(3)  that  the  award  of  the  arbitrator  was  no 
bar  to  the  proceedings. 

Chepstow   Electric   Light   Co.,   Ld.   v.   Chep- 

[sTow  Gas  Co.,  Ld.,  [190.5]  1  K.  B.  198;  74 

L.  J.  K.  B.  28;  69  J.  P.  72;  92  L.  T.  27;  21 

T.  L.  R.  35;  3  L.  G.  R.  49-Div.  Ct. 

10.  Leakage  —  Explosion  —  Damages  to 
Premises— Liability  of  Undertakers— Electric 
Lighting  Orders  Confirmation  (No.  11)  Act, 
1890  (53  &  54  Vict.  c.  cxcvii.),  s.  70.]— The 
defendants  were,  under  a  provisional  order 
confirmed  by  statute,  made  the  undertakers 
for  the  supply  of  electric  energy  for  lighting 
ptirposes  in  the  City  of  Aranchester,  and,  as 
such,  were  empowered  to  lay  down  electric 
mains  under  the  streets,  and  were  bound  to 
give  a  supply  to  persons  requiring  it.  Clause 
70  of  the  provisional  order  provided  that 
"  nothing  in  this  order  shall  exonerate  the  , 


undertakers  from  any  indictment,  action,  or 
other  proceeding  for  nuisance  in  the  event  of 
any  nuisance  being  caused  by  them."  A 
leakage  of  electricity  occurred  in  one  of  the 
mains  which  fused  the  wire,  and  the  fusing 
of  the  wire  caused  the  bitumen  in  which  the 
mains  were  laid  to  be  volatilized,  and  large 
quantities  of  inflammable  gas  to  be  gener- 
ated, which  caused  an  explosion  and  set  fire 
to  the  plaintiffs'  premises. 

Held — that,    apart   from    any   question   of 
negligence,  this  was  a  nuisance  for  which  the 
defendants   were   liable  to   the   plaintiffs,   in 
consequence  of  Clause  70  of  their  order. 
MiDwooD  &  Co.,  Ld.  v.  Manchestee  Coepoea- 

[tion  [1905]  2  K.  B.  597;  74  L.  J.  K.  B.  884; 

69  J.  P.  348;  54  AV.  E.  37;  93  L.  T.  525;  21 
T.  L.  R.  067;  3  L.  G.  R.  1136-C.  A. 


11.  Limited  Company— Statutory  Authority 
to  Supply  Electrical  Energy— Statutory  Area 
— Limit  of  Pollers— Metropolitan  Electric 
Lighting  Act,  1889  (52  &  53  Vict.  c.  cxcvi.),  ss. 
3,  5 — Metropolitan  Electric  Supply  Company 
Act,  1898  (61  Ji  62  Vict.  c.  ccxxxv.),  ss.  2,  16.]- 
A  limited  liability  company  was  authorised 
by  statute  to  supply  electrical  energy  within 
certain  areas  only,  and  also  by  a  later  statute 
to  erect  a  station  for  generating  electric  cur- 
rent or  electrical  energy  at  a  place  outside 
those  areas  for  the  purpose  of  transmitting 
such  current  or  energy  therefrom  to  certain 
distributing  stations  within  those  areas,  and 
for  the  purpose  of  supplying  such  current  or 
energy  within  the  same  areas. 

Held- that  the  company,  though  incorpor- 
ated under  the  Companies  Acts  with  unre- 
stricted powers  of  producing  and  supplying 
electricity,  was  restricted  by  the  special  Acts 
to  the  supply  of  electricity  within  the  special 
areas. 

Decision  of  Farwell,  J.,  [1905]  1  Ch.  24;  74 
L.  J.  Ch.  145;  69  J.  P    95;  53  W.  R.  198;  91 
L.   T.  768;  21  T.  L.  R.  10;  3  L.  G.  R.  77- 
affirmed. 
.\ttorney-General    v.    Metropoliian    Electric 

[Supply  Co.,  Ld.  [1905]  1  Ch.  757;  74  L.  J. 

Ch.  384;  69  J.  P.  169;  53  AV.  R.  418;  92  L.  T. 

544;  21  T.  L.  R.  355;  3  L.  G.  R.  625-C.  A. 


12.  Provisional  Order— Agreement  with 
Company— No  Consent  of  Board  of  Trade — 
Electric  Lighting  Act,  1882  (45  &  46  Vict.  c. 
56).  s.  11.]— A  corporation  obtained  a  provi- 
sional order  from  the  Board  of  Trade 
authorising  them  to  supply  electricity  within 
their  district.  They  subsequently  entered 
into  an  agreement  with  a  company  to  carry 
out  all  the  necessary  works  for,  and  to 
supply  electricity  to  carry  on  the  business, 
and  to  indemnify  the  corporation  against  all 
expenses;  but  the  agrooniont  provided  that 
nothing  in  the  agreement  was  to  be  deemed 
to  transfer  to  the  company  any  powers  which 
the  corporation  were  forbidden,  by  sect.  11 
of  the  Act  of  1882,  to  transfer  without  the 
consent  of  the  Board  of  Trade.  Such  mnseut 
37-2 
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GeneTa.Uy~Contl>ii>cd.  ,      The  defendants  neglected  to  supply  electri- 

was  not  obtained.  The  company  failed  to  ^^^  power  within  the  said  district,  or  to 
carry  out  the  contract;  and  an  action  for  ®?^cute  any  works  under  the  said  Provi- 
damages  was  brought  against  them  for  the  I  ^^^^'-^^  Order. 

breach  of  it.  |     HELD-that  the  plaintiffs  were  entitled  to 

Held— that  upon  its  true  construction  the  specific  performance  of  the  obligations  im- 
agreement  was  one  prohibited  by  the  Act  as  P^^^d  upon  the  defendants  under  the  agree- 
being  a  transfer  of  the  corporation's  duties  '"^^'^t,  and  were  not  confined  to  the  remedies 
and  liabilities,  and  could  not  be  enforced         —■'=--'  ■-  ^^-  ■r._.^.^-        ,  ^    , 


Sudbury  Coeporation  v.  Empire  Electric  Light 
[and  Power  Co.,  Ld.,  [1905]  2  Ch.  104-  74 
L.  J.  Ch.  442;  69  J.  P.  321;  53  W.  R.  684;  3 
L.  G.  P.  822;  93  L.  T.  630- Warrington,  J. 

13.  Provisional  Order— Transfer  of  Poivers 
—Approval    bij   Board   of    Trade— Collateral 


specified  in  the  Provisional  Order. 

AuDExsHAw  Urban  District  Council  v.  Man- 

[CHESTER  Corporation,   (1907)  71  J.  P.  343— 

Lancaster  Chancery  Court. 

15.  Purchase  of  Undertaking  by  Local 
Authority  —  Statutes  —  Construction  — An- 
nuity.]—The  defendant  company  were 
authorised  to  carry  on  an  electric  undertak- 


Agreement  as  to  Dust  Destructor— TJltTa  i  ^^^  ^^  Sheffield  by  a  Provisional  Order  under 
vires  —  Lambeth  Electric  Lighting  Order,  ^^^^  Electric  Lighting  Acts  confirmed  by  the 
1892,  s.  62.]— A  local  authority  having  power  '  Electric  Lighting  Orders  Confirmation  Act, 


under     an     Electi 


Lighting     Order     to 


1892, 


which   received   the   Royal   Assent   on 


transfer  their  powers  under  the  order  and  J^'"e  27th,  1892.  The  order  gave  the  corpora- 
their  undertaking  constructed  thereunder,  !^^°^  *^®  option  of  purchasing  the  undertak- 
subject  to  the  approval  by  the  Board  of  ^"^  .'^^^^'^^'^  ^o^'ty-^^^o  years  "  upon  the  terms 
Trade  of  the  terms  of  the  transfer,  and  °^  issuing  or  transferring  to  the  under- 
being  minded  to  exercise  their  power  of  ^^^^"^'^  such  an  amount  of  Sheffield  Corpora- 
transfer,  sought  to  embody  in  the  deed  of  V°^  ^^^^'^  ^^  ^^^^  produce  by  the  interest  or 
transfer  certain  terms  relating  to  the  erec-  "i^idends  thereon  an  annuity  of  5  per 
tion  by  the  transferees  of  a  dust  destructor  ^^^^-  ^^^  annum  upon  the  sum  properly 
and  the  disposal  by  them  of  the  refuse  in  expended  by  the  undertakers  upon  the 
the  district  of  the  local  authority.  The  i^dertaking,  and  chargeable  to  the  capital 
Board  of  Trade  declined  to  allow  these  ^^9°"^*-"  ^n  additional  sum  was  to  be 
terms  to  be  inserted  in  the  deed  of  transfer  ^  ^^  *^^  option  was  exercised  within  ten 
and  they  were  accordingly  struck  out  and  i  ^^^^s.  Under  the  Sheffield  Corporation 
the  deed  approved  without  them.  There-  \  ^^^'  ^^^^  ^""^  1^^^-  ^^^  corporation  had 
upon  the  local  authority  and  the  trans-  P^^^f^  *»  issue  irredeemable  or  redeemable 
ferees,  with  the  knowledge  of  the  Board  of  stock,  but  by  a  Provisional  Order  under  the 
Trade,  entered  into  a  collateral  agreement  ^"^'^^  Health  Act,  confirmed  by  an  Act 
(of  even  date  with  the  deed  of  transfer)  ]^'}l\^^  received  the  Royal  Assent  on  June 
embodying  these  terms,  and  the  execution  '  ^'^  V  ■'^^^'  *^^  Power  to  issue  irredeemable 
of  this  agreement  was  made  a  condition  of  ■■  "^'^^  taken  away.  On  the  corporation 
the  transfer.  j  giving  notice  to  purchase,  the  company  re- 

Ita-that  the  conate,.,   a,,ee.ent  ™.    K..^^ 'lh?l"Vo«t1rst'd  Sr'US 

performance. 

Held— that  the  annuity  mentioned  in  the 
option   was   a   perpetual   annuity,   and   that 


not  ultra  vires  on  the  ground  that  it  had 
not  received  the  approval  of  the  Board  of 
Trade. 


Decision   of   Bigham,   J.    (70   J     P    27-22 

T.  L.  R.  78;  4  L.  G.  R.  457)  reversed.      ' 

Lambeth  Borough   Council  v.   South  London 

[Electric   Supply   Corporation,    Ld.,    (1907) 

71  J.  P.  233;  96  L.  T.  440;  23  T.  L.  R.  347; 

5  L.   G.   R.   526-C.   A. 


the  corporation  had  no  power  to  issue  irre- 
deemable  stock. 

Sheffield  Corporation  v.   Sheffield  Electric 

[Light  Co.,   [1898]  1  Ch.  203;  62  J    P    87- 

67  L.  J.  Ch.  113;  77  L.  T.  616;  46  W.  R.  485 

—North,  J. 


See  Criminal  Law  and  Procedure, 


14.  Provisional  Order-Transfer  of  Powers 
-Agreement     by     Transferees     to     Per/orm    EMBEZZLEMENT 

Obligations  -  Neglect  -  Specific     Perform-  »^i»ici'<l  I  , 

a7ice.]-The  plaintiff  Council  obtained  a  Pro- 
visional Order  for  supplying  electrical 
energy  withm  their  district,  with  liberty 
to  transfer  their  powers,  duties  and  lia- 
bilities thereunder.  The  Provisional  Order 
specified  remedies  for  non-compliance  with 
the  provisions  thereof.  The  powers,  duties 
and  liabilities  were  transferred  to  the  defen- 
dants by  an  agreement  by  which  the  defen- 
dants undertook  to  perform  ail  the 
obligations  imposed  upon  them  by  the  said 
agreement. 


EMBLEMENTS. 

See    Landlord    and    Tenant 

rROPERTY. 


Real 


EMIGRATION. 

See  Shippi>^g  and  Navigation. 


1161  EQUITY. 

EMPLOYER'S    LIABILITY. 

See  Master  and  Servant. 
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ENDOWMENT. 

See  Charities. 

EQUITABLE    ASSIGNMENT. 

See  Choses  in  Action  ;  Mortgages. 


EQUITY. 


I.  Unconscionable  Bargains 

II.  Undue  Influence 
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I.  UNCONSCIONABLE  BARGAINS. 

And  see  Money  and  Moneylenders. 

1.  Expectant  Heir— Reversionary  Interest 
—Reversioner  of  Full  Age— Unfair  Dealing 
—Sales  of  Reversions  Act.  1867  (31  &  32  Vict. 
c.  4).]— The  plaintiS  brought  an  action  to 
set  aside  an  indenture  on  the  ground  that  it 
was  an  unconscionable  bargain.  He  was  an 
expectant  heir,  aged  thirty,  and  was 
entitled,  on  the  death  of  his  mother,  aged 
seventy-two,  to  the  share  of  an  estate  whose 
value  was  a  good  ^23,000.  He  got  .£300.  He 
could  redeem  in  two  months  for  .£600.  If 
he  did  not  redeem,  ,£1,000  was  to  be  paid 
to  the  defendant  at  the  plaintifi's  mother's 
death. 

Held— that  the  transaction  was  unfair, 
and  did  not  come  within  the  Sales  of  Eevcr- 
sions  Act,  1867,  and  mu^t  be  set  aside;  and 
that  the  plaintiff  must  repay  the  JiiOO  with 
interest  at  5  per  cent. 

Decision  of  Farwell,  J.  ((1899)  82  L.  T.  143), 
affirmed. 

Brexculey  r.  Higgins,  (1901)  70  L.  J.  Ch.  788; 
[83  L.  T.  751— C.  A. 

2.  Expectant  Heir— Onus  on  Plaintiff  to 
Show  that  Transaction  was  Just,  Fair,  and 
Reasonable.]— The  plaintiff  induced  tlie  de- 
fendant, who  was  28  years  of  age  and  in  em- 
barrassed circumstances,  with  small  present 
income,  but  entitled  under  the  will  of  liis 
late  father  to  a  sum  of  not  less  than  J.'30,(l()0 
on  attaining  the  age  of  30,  to  sign  a  note  in 
consideration  of  a  cheque  for  c£300,  from 
which  commission  was  deducted.  JE200  in- 
terest was  to  be  paid  for  this  loan  for  a 
year. 

Held— that  this  was  a  case  of  an  advance 
not  secured  by  any  charge  on  the  expect- 
ancy, but  of  an  advance  on  llie  credit  of  llie 
expectancy;  that  the  phiintiff  liad  failed  to 
show  that    there  were   circumstances    which 


made  such  a  transaction  just,  fair,  and  reason- 
able; that  the  plaintiff  was  only  entitled  to 
recover  the  sum  advanced  with  interest  at 
5  per  cent. ;  and  that  as  more  than  that  had 
already  been  paid  him,  the  defendant  was 
entitled  to  be  repaid  any  sum  beyond  this 
paid  by  him,  with  interest  at  the  same  rate. 
Samuel  v.  Nichol,  (1902)  18  T.  L.  R.  513— 
[Wright,  J. 

II.  UNDUE  INFLUENCE. 

And  sec  Contracts. 

3.  Beneficiaries  under  a  Settlement — Pres- 
sure by  Relatives — Beneficiaries  just  of  Age 
—  Transaction  set  aside.}  —  Beneficiaries 
under  a  settlement,  who  were  only  just  of 
age  and  had  no  proper  legal  advice,  were  in- 
diiced  by  relatives,  by  whom  they  had  been 
brought  up,  to  sign  promissory  notes  given 
by  the  relatives  to  a  creditor,  and,  under 
pressure  of  legal  proceedings,  to  assign  their 
interest  in  settled  lands  of  which  the  rela- 
tives were  in  possession,  so  as  to  enable  the 
latter  to  mortgage  the  lands  to  the  creditor. 

Held— that  the   assignment   and  mortgage 
must  be  set  aside  as  procured  by  undue  in- 
I  fluence. 
j  O'Connor  v.  Foley,  [1905]  1  Ir.  E.  1-M.  E. 

4.  Medical  Man  and  Patient — Large  Pecu- 
niary Gift  by  Patient  to  her  Medical  Man  - 
No  Independent  Advice — Order  to  Repay.]  — 
A  substantial  gift  made  by  a  person  in  a 
relationship  to  the  donee  where  he  is  likely 
to  be  under  influence,  ucless  the  donor  acts 
under  independent  advice,  or  the  gift  is  con- 
firmed after  the  relationship  has  ceased, 
cannot  stand.  The  relationship  to  which 
this  doctrine  applies  includes  those  of 
master  and  servant,  guardian  and  ward, 
lawyer  and  client,  and  doctor  and  patient. 

A  medical  man,  a  constant  attendant  on  a 
lady  of  great  age,  illibeial  education,  and 
living  with  one  servant  orly,  received  gifts 
from  her  of  sums  amounting  to  <£800  during 
the  six  months  previous  to  her  death. 

Held— that  it  was  incumbent  on  the  medi- 
cal man  to  see  that  the  lady  obtained  inde- 
pendent advice,  and  as  he  had  failed  to  do  so 
he  must  be  ordered  to  pay  the  iiSOO  to  her 
executors. 

Eadcliffe   v.    Price,  (1902)  18  T.  L.  E.  460- 
[Eady.  J. 

5.  Mother  and  Daughter— .ittainmcut  of 
Age  by  Lattci — Dcalivg  iritk  Daughter's 
Property— .Ibscuce  of  Professional  Advice.] 
— M.  died  intestate,  being  possessed  of  real 
estate  and  personalty,  including  leaseliolds. 
leaving  a  widow  and  onodnughter  under  age. 
The  widow  took  out  letters  of  administra- 
tion, and  deposited  the  lease  of  the  leaseholds 
with  a  bank  as  security  for  an  overdraft  and 
for  money  advanced  on  l)il]s.  Iho  bank  had 
full  knowledge  of  the  insolvent  condition  of 
the  widow's  affairs  and  of  the  daughter's  age 
and   ciicumstances.     A    few   days   before   the 
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Undue  InAxience—Cmitinued. 
daughter  came  of  age  the  bank,  deeming  the 
security  insuificient,  applied  peremptorily 
to  the  mother  for  payment  At  an  interview 
with  the  managing  director,  shortly  after 
the  daughter  came  of  age,  the  mother  offered 
to  secure  payment  of  the  overdraft  by  a 
joint  promissory  note  of  herself  and  her 
daughter.  The  daughter,  v/ho  was  present, 
being  asked  to  join,  expressed  her  willing- 
ness by  saying  "Yes."  Some  time  after- 
wards the  bank  again  pressed  the  mother  for 
payment,  but  consented  to  allow  a  short  ex- 
tension of  the  time  for  payment  if  the 
mother  and  daughter  signed  a  joint  promis- 
sory note,  payable  on  demand,  for  the  entire 
debt.  Two  promissory  notes  for  the  amount 
were  prepared  by  the  bank  and  signed  by 
the  mother  and  daughter.  The  local  mana- 
ger stated  in  evidence  that  on  the  occasion 
of  the  signing  of  the  notes  he  explained  to 
the  daughter  that  she  would  be  liable  for 
the  whole  amount,  and  that,  in  the  event  of 
the  failure  to  pay  the  debt  on  the  part  of 
her  mother  the  bank  would  look  to  her;  and 
that  the  daughter  replied  that  she  under- 
stood all  that.  She  had  not,  on  this  or  any 
other  occasion,  independent  advice. 

Held— that  a  judgment  which  the  bank 
obtained  against  the  daughter  could  not 
stand. 

M'Mackin  r.  Hibernian  Bank,  [1905]  1  Ir.  R. 
[296— Barton,    J 


ESTATE    AGENT. 

See  Agency  ;  Auctions  and  Auc- 
tioneers ;  Sale  of  Land  ; 
Valuers  and  Appraisers. 


ESTATE    DUTY. 

See  Death  Duties. 

ESTATE    TAIL 

See  Heal  Property. 


ESTOPPEL. 

See  ahi>  Arbitration,  11  ;  Bankers 
and  Banking,  22 ;  Bankruptcy 
AND  Insolvency  ;  Bills  of  Ex- 
change, 19;  Bills  op  Salk,  .5; 
E.xecutors,  108  ;  Fraudulent 
Conveyances;  Insurance,  11,  1.5; 
Intoxicating  Liquors,  45 ;  Master 
AND  Servant,  294  ;  Patents,  155  ; 
Trade  Marks,  217. 

1.  Certiorari  io  quash  Order  of  Inferior 
Court— Application  Refused— Grounds  of  De- 
cision Different— Mistulcc  of  La«'.]— Prior  to 


December,  1889,  the  plaintiff  was  entitled  to 
receive  from  the  defendant  a  tithe  rent- 
charge  of  £4:  Is.  5d.,  out  of  the  lands  of  B.,  in 
the  county  of  Limerick.  In  December,  1889, 
the  defendant  applied  to  the  chairman  and 
justices  of  the  county  to  vary  this  tithe  rent- 
charge,  and,  by  order  of  Quarter  Sessions, 
dated  the  30th  December,  1889,  it  was  reduced 
to  ,£1  19s.  Id.  The  plaintiff  then  obtained 
from  the  Queen's  Bench  Division  a  Con- 
ditional Order  for  a  writ  of  certiorari  to 
quash  the  order  of  Quarter  Sessions;  but  on 
the  15th  May,  1890,  on  cause  shown,  the  Con- 
ditional Order  was  discharged.  From  May, 
1890,  until  the  decision  of  the  Court  of 
Appeal  in  Regina  {Metge)  v.  Meath  Justices 
([1898]  2  I.  E.  592)  on  the  28th  January,  1898, 
the  defendant  paid  to  the  plaintiff,  and  the 
plaintiff  accepted  from  him,  tithe  rent-charge 
at  the  rate  of  .£1  19s.  Id.  It  was  admitted 
that  the  Dublin  Gazette  did  not  from  1887  to 
1889  contain  any  publication  of  the  average 
prices  of  corn,  but  the  absence  of  such  publi- 
cation was  not  the  ground  upon  which  the 
order  reducing  the  tithe  rent-charge  had 
been  impeached.  After  the  decision  of 
Metge's  Case  the  plaintiff  sued  the  defendant 
to  recover  the  difference  between  ^£'4  Is.  5d. 
and  ^1  193.  Id.  for  the  j'ears  from  1890  to 
1898.     On  a  case  stated. 

Held  —  (affirming  the  decision  of  the 
Queen's  Bench  Division)— (1)  that  the  plain- 
tiff was  not  estopped  by  the  order  of  the 
Queen's  Bench  Division  of  the  15th  May, 
1890,  from  alleging  that  the  order  of  the 
30th  December,  1889,  was  bad;  and  (2) 
that  the  plaintiff  was  entitled  to  recover  six 
years  of  the  arrears  which  had  accrued  prior 
to  the  commencement  of  the  suit. 
O'Grady  v.  Synan,  [1900]  2  Ir.  E.  602— 
[Q.  B.  Div. 

2.  Conviction— Civil  .4 ch'on. ]— Since  estop- 
pels must  be  mutual,  a  conviction  is  no  estop- 
pel in  civil  proceedings. 

Caine  v.  Palace  Steam  Shipping  Co.,  Ld.,  [1907] 
[1  K.  B.  070;  23  T.  L.  R.  203-C.  A. 

3.  Conviction— Negligence— False  Evidence 
—  Witness  in  Criminal  Froccedings—Convic- 
tion  for  Forgery— Conviction  Unreversed— 
Cause  of  Action.]— As  long  as  a  conviction 
stands  no  one  against  whom  it  is  producible 
is  permitted  to  aver  against  it.  Therefore,  if 
owing  to  the  negligence,  misfeasance,  and 
breach  of  duty  of  the  Bank  of  England  in 
keeping  their  records  a  person  is  wrongfully 
convicted  of  forgery,  and  through  their 
officer  giving  false  evidence  he  was  wrong- 
fully convicted,  such  convicted  person  has 
no  right  of  action  against  either  the  bank  or 
their  officer. 

Bynoe  v.  Bank  of  England,  [1902]  1  K.  B.  4G7; 

[71  L.  J.  K.  B.  208;  50  W.  E.  359;  86  L.  T. 

140;  18  T.  L.  E.  276— C.  A. 

4.  Final  Judgment  —  Meaning  of.]— Fer 
Cozens-Hardy,  L.J.    For  the  purposes  of  the 
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Estoppel — Co?i<  ^iMCf?. 

doctrine  of  estoppel  a  judgment  between  the 
parties  other  than  an  interlocutory  one  is 
none  the  less  "  final,"  although  it  may  be 
reversed  on  appeal. 

HuNTLY  (Marchioness)  v.  Gaskeix,  [1905]  2  Ch. 

[656;    75   L.    J.    Ch.    66;    93    L.    T.    785;    22 

T.  L.  E.  20— C.  A. 


5.  Lloyd's  Bond— Deposited  hy  Holder  as 
Security — Wrongfully  Transferred  for  Valne 
by  Pledgee— liight  of  Transferee  to  Sue  on 
Bond.}— The  defendants  gave  to  D.,  in  re- 
spect of  work  done  by  him,  a  "  Lloyd's 
Bond,"  which  he  deposited  together  with  a 
signed  transfer  in  blank  with  C.  &  Co.,  who 
had  accepted  some  bills  for  him.  It  was  ex- 
pressly agreed  that  C.  &  Co.  should  not 
transfer  the  bond,  unless  J),  failed  to  meet 
any  of  the  bills.  D.  in  fact  made  no  default, 
but  C.  &  Co.  wrongfully  transferred  the  bond 
for  value  to  the  present  plaintiffs,  who  now 
sued  upon  it. 

Hei-d — that  the  plaintiffs  could  not  recover, 
for  the  defendants  were  not  estopped  from 
denying  C.  &  Co.'s  authority  to  transfer  the 
bond. 

France  v.  Clark  ((1884)  2G  Ch.  D.  257;  53 
L.  J.  Ch.  585;  32  W.  R.  466;  50  L.  T.  1— C.  A.) 
followed. 

Samuel    Montague    &    Co.    and    Another    v. 

[Weston,    Clevedon   and   Portishead   Light 

Railways    Co.,    (1903)    19    T.    L.    R.    272- 

Bigham,  J. 


6.  Married  Woman— Restraint  on  Antici- 
pation—Admission as  to  Occurrence  of  Event 
Defeating  Life  Interest.l—A  married  woman 
was  entitled,  under  a  deed  dated  1867,  to  the 
surplus  rents  and  profits  of  certain  estates 
for  her  life  for  her  separate  use  without 
power  of  antieipatioij,  but  subject  to  a  pro- 
viso that,  if  she  should  succeed  to  an  in- 
come for  life  of  a  certain  amount,  her  life 
interest  in  the  estates  should  absolutely 
cease  and  determine,  and  the  property  should 
be  held  upon  trust  for  her  husband. 

In  1890  the  married  woman  executed  n 
deed-poll,  admitting,  in  good  faith  but  con- 
trary to  the  fact,  that  her  interest  in  the 
estates  had  determined  under  the  proviso, 
on  the  ground  of  which  deed  a  creditor  of 
her  husband's  altered  his  position.  Having 
subsequently  discovered  that  she  had  exe- 
cuted the  deed-poll  under  a  misapprehension, 
she  claimed  to  receive  the  surplus  rents 
and  profits  of  the  estates  notwithstanding 
her  admission. 

Held— that  a  married  woman  could  not  by 
any  device,  even  by  fraud,  deprive  herself  of 
the  protection  afforded  by  the  restraint  upon 
anticipation;  and  that,  therefore,  in  the  pre- 
sent case  slie  was  not  estopped  from  contra- 
dicting the  admission  made  by  her,  and  was 
entitled  to  the  surplus  rents  and  profits. 


Decision  of  Kekewich,  J.  ([1897]  2  Ch.  223; 
G64  J.  Ch.  721;  77  L.  T.  71;  13  T,  L.  R.  470; 
46  W.  R.  151)  affirmed. 
Bateman  (Lady)  v.  Faber,  [1898]  1  Ch.  144;  67 

[L.  J.  Ch.  130;  77  L.  T.  576;  14  T.  L.  R.  81; 
46  W.  R.  215— C.  A. 

7.  Mortgage  Prior  to  1881— Lease  by  Mort- 
gagor-Affirmance by  Mortgagee— Conveyanc- 
ing and  Law  of  Property  Act,  1881  (44  & 
45  Vict.  c.  41).]— Leasehold  premises  were 
mortgaged  by  subdemise  to  N.  in  1881  for 
the  residue  of  a  long  term  less  three  days. 
In  1892  the  mortgagor  purported  to  underlet 
the  premises  to  G.  &  Co.  for  twenty-one 
years,  with  a  covenant  against  subletting : 
this  sublease  was  not  binding  on  N.,  as  the 
mortgage  to  him  was  prior  to  the  Con- 
veyancing Act  of  1881. 

In  1895  N.  foreclosed,  but  did  not  get  in 
the  last  three  days  of  the  term;  thence- 
forward G.  &  Co.  paid  their  rent  to  N.  In 
1899  N.  died,  and  G.  &  Co.  sublet  the  pre- 
mises to  S.  under  a  licence  from  N.'s  execu- 
tors, who  therein  described  themselves  as 
reversioners  on  the  under-lease  of  1892. 

The  plaintiff,  who  claimed  under  N.'s  exe- 
cutors, now  claimed  to  eject  G.  &  Co.  and  S., 
on  the  ground  that  the  underlease  of  1892 
did  not  bind  them. 

Held— that  the  plaintiff,  as  successor  of 
N.'s  executors,  was  estopped  from  denying 
that  he  was  the  reversioner  on  the  under- 
lease of  1892,  or  from  setting  up  an  over- 
riding title  inconsistent  with  the  licence 
given  by  the  executors  as  reversioners;  and 
that  the  action  failed. 
Keith  v.  Ganzia  &  Co.,  Ld.,  and  Others,  [1904] 

[1  Ch.  774;  73  L.  J.  Ch.  411;  52  W.  R.  532; 

90  L.  T.  395;  20  T.  L.  R.  330— Joyce,  J.,  and 

C.  A. 

8.  Mortgagor's  Signature  Obtained  hy  his 
Solicitor's  Fraud— Receipt  in  Body  of  Deed 
—Solicitor's  Authority  to  Receive  Mortgage 
Money.l—K.,  who  was  not  a  man  of  much 
education,  employed  E.,  a  solicitor.  K. 
signed  a  deed  which  E.  advised  him  was 
necessary.  The  deed  was  a  mortgage.  E. 
applied  the  mortgage  money  to  his  own  uses, 
paid  interest  on  the  mortgage  to  the  mort- 
gagees for  some  time,  and  then  absconded. 
K.  brought  an  action  to  obtain  a  declaration 
that  the  mortgage  was  void. 

Held— that  K.  was  estopped  from  saying 
that  it  was  not  his  solicitor  who  produced 
the  deed  and  received  the  mortgage  money. 

JJictum  of  North,  J.,  in  Day  v.   ]\'oolicich 
Equitable  BuildinQ  Society,  ((1888)  40  Ch.  D. 
491;  ,58  L.  J.  Ch.  280;  37  \V.  I{.  471;  (iO  L.  T. 
752— North.  J.)  questioned. 
Kino  v.  Smith.  [1900]  2  Ch.  425;  69  L.  J.  Ch. 

[598;    83    L.    T.    815;    IG    T.    L.    R.    410  - 
Farwell.  J. 

9.  Res  Judicata— .Ich'on-.A/oncy  Paid  into 
Court  M'itlwut  Dvnial-Arrrptcd  and  Taken 
Out  —  Mist'ikr  in  Amount  of  Claim— Sicond 
Artii>n.]—'V\\vi  idainliff  in  an  action  of 
detinue     in    a     County     Court    by     mistake 
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claimed  too  small  a  sum.  The  defendant 
paid  the  amount  claimed  into  Court,  not 
denying  liability.  Tbe  plaintiff  took  the 
amount  out  of  Court  and,  having  discovered 
the  mistake,  amended  his  particulars  by 
claiming  a  larger  sum.  The  judge  held  that 
the  plaintifi  was  not  entitled  to  amend,  and 
gave  judgment  for  the  defendant.  The  plain- 
tifi then  began  a  new  action  for  the  larger 
amount,  giving  the  defendant  credit  for  the 
amount  previously  paid  into  Court. 

Held— that  the  matter  was  res  judicata, 
and  the  action  was  not  maintainable. 

Dewar  v.  Winder  ((1896)  12  T.  L.  E.  54— 
Wright,  J.)   doubted. 

Sanders  v.  Hamilton,   (1907)  96  L.  T.  679;  23 
[T.  L.  K.  389-Div.  Ct. 

10.  Res  Judicata— ^jjpiiation  Proceedings 
—Final  Order  of  Quarter  Sessions— Action 
for  Seduction  by  Mother— Paternity  of 
Child — EstoppeW] — In  an  action  for  seduc- 
tion of  the  plaintiff's  daughter,  affiliation 
proceedini^s  taken  by  the  daughter  against 
the  defendant,  in  which  the  Quarter  Ses- 
sions had  made  a  final  order  dismissing 
those  proceedings,  do  not  estop  the  plain- 
tiff from  saying  that  the  defendant  was  the 
father  of  her  daughter's  child.  Such  an 
order  is  not  a  judgment  in  rem,  and  is  final 
and  conclusive  between  the  parties  to  the 
affiliation  proceedings— that  is,  between  the 
girl  and  the  man  only. 

Anderson  v.  Collinson,   [1901]  2  K.  B.  107; 

[70  L.  J.  K.  B.  620;  49  W.  R.  623;  84  L.  T. 

465;  17  T.  L.  R.  465-Div.  Ct. 

11.  Res  Judicata— First  Summons  Defec- 
tive —  Second  Summons  —  Public  Health 
(Buildings  in  Streets)  Act,  1888  (51  &  52  Vict. 
c.  52),  s.  3.] — A  siimmons  was  issued  against 
the  appellant  at  the  instance  of  an  urban 
district  council,  charging  him  with  an 
offence  under  sect.  3  of  the  Public  Health 
(Buildings  in  Streets)  Act,  1888.  The  sum- 
mons was  dismissed  upon  the  ground  that 
it  was  defective  in  that  no  offence  to  which 
a  penalty  was  attached  by  the  statute  was 
set  out.  The  urban  authority  then  served 
a  written  notice  on  the  appellant,  and  took 
out  another  summons  in  proper  form.  The 
appellant,  who  was  convicted,  appealed. 

Held— that,  as  the  matter  was  not  decided 

one  way  or  the  other  on  the  first  summons, 

it  could  not  be  regarded  as  res  judicata. 

Jenkins  v.  Merthtr  Tydvil  Urban  District 

[ConxciL,  (1899)  80  L.  T.  600— Div.  Ct. 

12.  Res  Judicata— Foreclosure  Order  nisi 
in  Respect  of  Five  Charges— Sixth  Charge 
Overlooked  at  the  Moment— New  Proceed-, 
ings  in  Respect  of  the  Six  Charges.]— The 
defendant  charged  a  leversionary  interest 
with  repayment  of  .£100  to  the  plaintiff,  her  I 
solicitor.  She  gave  him  four  further 
charges  in  respect  of  further  loans,  and 
then  gavo  him  a  sixth  to  secure  yet  another 
loan  and  his  professional  charges.  j 


The  plaintiff  took  foreclosure  proceedings 
by  originating  summons  in  respect  of  the 
first  five  charges  and  obtained  a  foreclosure 
order  nisi.  He  had  omitted  the  sixth  charge 
from  his  claim,  because  he  had  mislaid  the 
memorandum.  Shortly  afterwards  he  found 
it. 

Held- that  he  could  commence  fresh  pro- 
ceedings in  respect  of  all  six  charges,  there 
being  no  estoppel;  and  that  the  two  proceed- 
ings should  be   consolidated. 
Bake  v.  French,  [1907]  1  Ch.  428;  76  L.  J.  Ch. 

[299;  96  L.  T.  496;  97  L.  T.  131- 

Warrington,  J. 

13.  Res  Judicata— Falidify  of  Will— Intes- 
tacy—Probate  Action— Citation  of  Person  as 
Next  of  Kin  and  Heir-at-Luw— Ejectment 
by  Heir-at-law-Court  of  Probate  Act,  1857 
(20  &  21  Vict.  c.  77),  s.  63.]— In  an  action  for 
establishing  a  will  in  the  Probate  Division 
to  which  the  heir-at-law  of  the  deceased 
is  a  party  as  one  of  the  next  of  kin,  it  is  not 
necessary  also  to  cite  him  in  his  character 
of  heir-at-law  in  order  that  he  should  be 
bound  as  to  the  real  estate  of  the  deceased 
by  the  decision  of  the  Court. 

Held— therefore,  that  an  heir-at-law  who 
had  been  a  party  to  a  probate  suit  as  one 
of  the  next  of  kin  only,  was  bound  by  the 
decision  of  the  Court  establishing  the  will, 
and  was  estopped  from  afterwards  bringing 
an  action  of  ejectment  founded  upon  the 
alleged  intestacy  of  the  deceased. 
Beardsley  v.  Beardsley,   [1899]  1  Q.  B.  746; 

[68  L.  J.  Q.  B.  270;  47  W.  R.  284;  80  L.  T. 
51 ;  15  T.  L.  R.  173-Div.  Ct. 

14.  Solicitor  and  Client— Solicitor  Approv- 
:  ing  Title-Part  of  Property  previously  Built 
I  on    by    Solicitor— Whether    Solicitor    subse- 
quently Estopped  from  Setting  up  his  Posses- 
sory Title.}— For  neglect  to  give  rise  to  an 
estoppel,    it   must   be   neglect   of   some   duty 

!  owed,  and  must  be  in  the  transaction  itself, 

I  and  also  the  proximate  cause  of  the  other 
party's  mistake. 
The  plaintiff,  having  bought  a  house  and 

j  land,  employed  a  solicitor,  the  owner  of  the 
next  house,  to  investigate  the  title  and  carry 

j  out  the  purchase.  The  solicitor  approved 
the  title  in  ignorance  of  the  fact  that  he  had 
himself  encroached  upon  the  purchased  pro- 

'  perty  when  building  his  conservatory 
thirteen  years  before.  The  plaintiff  five  years 
later  discovered  the  encroachment,  but  took 
no  steps  imtil  after  the  solicitor's  death.  In 
his  evidence  he  admitted  that  he  believed  the 

I  conservatory  to  belong  to  the  solicitor,  and 
never  thought  that  he  Avas  buying  it,  and 
that  he  was  not  induced  to  purchase  by  any 
representation  of  the  solicitor  as  to  the 
boundaries. 

Held — that,  even  if  there  was  a  representa- 
I  tion  by  reason  of  negligence  on  the  solicitor's 
part,  it  was  not  the  proximate  caiise  of  the 
plaintiff's  loss,  and  that  the  solicitor's  repre- 
sentatives were  not  estopped  from  relying  on 
their   possessory  title. 
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Dictum  of  Blackburn,  J.,  in  Swan  v.  North 
British  Australasian  Co.  ((1863)  32  L.  J.  Ex. 
273;  2  H.  &  C.  182  (Ex.  Ch.)  10  W.  R.  841), 
approved. 

Decision  of  Buckley,  J.  (88  L.  T.  005), 
reversed. 

Bell  v.  Marsh,  [1903]  1  Ch.  528;  72  L.  J.  Ch. 
[360;  51  W.  R.  325;  88  L.  T.  G05-C.  A. 

15.  Summanj  Conviction — Assault  on  Con- 
itable— Action  against  such  Constable  for 
Previous  Assault  by  him.}— A.  was  eum- 
narily  convicted  of  assaulting  a  constable. 

lie  then  sued  the  constable  in  respect  of  an 
assault  upon  himself  committed  just  before 
the  one  for  which  he  was  convicted. 

Held— that  the  action  w&s  maintainable. 
Wilson  v.  Bennet,  (1904)  6  F.  269— Ct.  of  Sess. 

16.  Voluntary  Trust— Intended  Transfer  of 
Property— Representations  Influencing  Con- 
duct.']—N.,  a  promoter  of,  and  vendor  to,  an 
unsuccessful  mining  company,  publicly  and 
'n  good  faith  promised  to  create  a  trust, 
under  which  the  company  and  its  share- 
holders would  have  benefited,  but  died  before 
the  trust  was  created. 

Held— that  a  person  who  heard  of  the  con- 
templated trust  could  not,  in  virtue  of  the 
fact  that  he  bought  or  held  shares  of  the 
company  in  confidence  of  N.'s  promise  being 
carried  out,  establish  a  case  of  contract  as 
against  N.,  and,  in  the  absence  of  any  fraud 
or  special  representation,  neither  N.  nor  his 
executors  would  be  estopped  from  denying 
iiability,  notwithstanding  that  N.  himself 
might  have  benefited  by  the  promise  having 
been  made. 

Coleman    v.    North,    (1898)    47    W.    R.    57- 
[Romer,  J. 

17.  Will  of  Woman  under  Incapacity- 
Entry  of  Tenant  for  Life— Possessory  Title- 
Rights  of  Remaindermen.'] — A.,  a  woman, 
was  owner  in  fee  of  property  at  L.,  and 
entitled  to  the  reversion  in  fee  of  pro- 
perty at  W.,  subject  to  a  life  interest  of  M. 
She  married  in  1871,  and  settled  the  L.  pro- 
perty on  such  persons  as  she  should  appoint, 
and  in  default  of  appointment  on  herself  for 
life,  after  her  death  on  her  brother  E.  for 
life,  and  after  his  death  to  such  persons  as 
she  herself  should  bv  will  appoint. 

She  died  in  1883,  having  by  a  will  of  1871 
appointed  the  L.  property  to  her  husband  for 
life,  and  after  his  death  on  trusts  for  E.,  F., 
and  Y.  By  a  codicil  in  1873,  after  M.'s 
death,  she  devised  the  W.  property  to  her 
husband  for  life,  and  after  his  death  on 
trusts  for  E.,  F.,  and  Y.,  and  their  issue; 
this  codicil  was  in  fact  inoperative,  since 
A.  was  married  before  1883. 

On  A.'s  death  her  husband  took  undis- 
puted possession  of  both  properties,  and  held 
them  till  his  death  in  1903. 

Held— that  those  claiming  under  (ho  hus- 
band were  not  estopped  by  his  rntry  on  W. 


under  the  codicil  from  saying  as  against  the 
issue  of  E.,  F.,  and  Y.  (all  dead),  that  the 
testamentary  disposition  of  W.  by  A.  was 
invalid. 

Paine  v.  Jones  ((1874)  L.  R.  18  Eq.  320;  43 
L.  J.  Ch.  787;  22  W.  R.  837;  30  L.  T.  779) 
followed. 

Dalton  v.  Fitzgerald  ([1897]  2  Ch.  86;  45 
W.  R.  685;  76  L.  T.  700-C.  A.)  distinguished. 

In  re  Anderson;  Pegler  v.  Gilliatt,  [1905]  2 

[Ch.  70;  74  L.  J.  Ch.  433;  53  W.  R.  510;  92 

L.  T.  725— Buckley.  J. 
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I.  IN  GENERAL. 

(a)  Admissibility. 

1.  Bill  of  Exchange  —  Conlcmporancous 
Oral  Agrecm.ent  to  Renew—Bills  of  E.v- 
change  Act,  1882  (45  &  46  Vict.  c.  61).  .«s.  21 
and  29.]— In  an  action  on  a  bill  of  exchange 
evidence  of  a  contemporaneous  oral  agree- 
ment to  renew  is  inadmissible. 

New  London  Chkdit  Syndicate,  Ld.  v.  Neale. 

[1898]  2  Q.  B.  487;  67  L.  J.  Q.   B.  825;  79 

L.  T.  323-C.  A. 

2.  Cheque  — Condition  Attaching  to  Dc- 
livery— Proof  by  Parol— Negotiation— Bills 
of  E.vchanyc  Act,  1882  (45  &  46  Vict.  c.  61),  .v.v. 
29,  38,  73,  ioo.]— The  dofender  drew  a  cIumiuo 
for  .ij500  upon  (lie  (^onunercial  Bank  of  Scot- 
land in  favour  of  C.  W.  S.,  and  indorsed  it 
to  the  pursuer.  The  defender  agreed  to  grant 
tliis  clu'f|uo  only  on  condition  (hat  lie  slioiild 
receive  a  cheijue  by  Iv.  on  (ho  same  after- 
noon, and  if  ho  did  not.  (lien  he  would 
countorinand  payment  of  (he  chi'inio. 
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Held— that  the  condition  in  question  was 
one  which  it  was  competent  to  prove  by 
parol,  both  under  sect.  100  of  the  Bills  of 
Exchange  Act  and  at  Common  Law,  and  was  ' 
effectual  against  an  indorsee  who  was  not  a 
holder  in  due  course. 
Semple  v.  Kyle,  (1902)  4  F.  421— 

[Ct.  of  Sess.  1st  Division. 

3.  Deed— Parol  Evidence  of  Consideration.'] 
—Where  a  deed  states  a  consideration,  any 
other  consideration  may  bo  proved  by  parol, 
if  it  does  not  contradict  the  deed;  and  mere 
proof  of  a  consideration  larger  than  that 
stated  is  not  a  contradiction. 
Frith  v.  Frith,  [190G]  A.  C.  254;  75  L.  J.  P.  C. 

[50;  54  W.  R.  G18;  94  L.  T.  383;  22  T.  L.  E. 

~    C. 


4.  Hearsay—Statement  by  Deceased  Person 
—Statement  by  Medical  Man  to  Patient  as  to 
Nature  of  Illness— Duty.]— Upon  the  trial  of 
a  petition  by  a  husband  for  dissolution  of 
marriage,  the  wife  made  counter-charges 
against  him  of  cruelty  and  adultery.  Evi- 
dence was  tendered  by  the  wife  of  a  state- 
ment made  to  her  by  a  doctor  whom  she 
consulted,  but  who  died  before  the  trial,  as 
to  the  nature  of  her  illness. 

Held — that  the  evidence  was  not  admis- 
sible as  a  statement  made  in  the  course  of 
duty. 

Dawson    v.    Dawson    and    Another,  (1905)  22 
[T.  L.  R.  52— Deane,  J. 

5.  Covenant  to  Pay  Bent  in  Advance- 
Antecedent  Agreement  to  Pay  by  Bill  —  Ad- 
missibility.]—The  plaintiff  by  deed  granted 
a  lease  of  certain  premises  to  the  defendant 
for  a  term  of  years,  the  defendant  "yield- 
ing and  paying  therefor  during  the  said 
terra  the  yearly  rent  of  i^2,500,"  to  be  paid 
quarterly  in  advance;  and  the  defendant 
covenanted  to  "  pay  the  said  yearly  rent 
hereby  reserved  at  the  times  and  in  manner 
hereinbefore  appointed."  Befoi'e  the  execu- 
tion of  the  lease  there  was  a  parol  agreemeni 
between  the  parties  that  the  rent  should  bo 
paid  each  quarter  by  a  bill  at  three  months. 

Held— that  the  parol  agreement  was  not 
admissible  in  evidence,  as  it  would  contra- 
dict the  covenant  in  the  lease,  which  meant 
payment  in  cash. 

Henderson  v.  Arthur,  [1907]  1  K.  B.  10;  7G 
[L.  J.  K.  B.  22;  95  L.  T.  772;  23  T.  L.  R. 

eo-c.  A. 

6.  Insurance  Policy— Parol  Bepresentation 
by  Agent  — Collateral  Contract — Varying 
Terms  of  Policy.] — The  plaintiff  effected  a 
semi-tontine  life  policy  for  .£5,000  with  the 
defendants,  through  their  agent,  who  repre- 
sented to  him  in  writing  that  the  cash  value 
at  the  end  of  fifteen  years  would  be  <£7,390. 
A  clause  in  the  policy  stated  that  the  con- 
tract between  the  parties  was  completely  set 
forth    in    the    applicatio]i    and    policy,  and 


could  not  be  modified  except  by  agreem  mt 
signed  by  an  officer  other  than  the  agent.  At 
the  end  of  the  fifteen  years  the  plaintiS 
claimed  .£7,390,  which  the  defendants  refused 
to  pay,  upon  the  ground  that  under  the 
policy  only  <£G,10G  5s.  was  due. 

Held — that,  assuming  that  the  agent  had 
authority  to  make  the  representation,  it  was 
not  a  collateral  agreement,  as  it  was  incon- 
sistent with  the  terms  of  the  policy,  and  was 
not  admissible  in  evidence  against  the  de- 
fendants. 

Decision  of  Walton,  J.  (22  T.  L.  R.  534), 
affirmed. 

Horncastle  v.  The  Equitable  Like  Assurance 

[Society    of   the    United    States,    (190G)    22 

T.  L.  R.  735-C.  A. 

7.  Interpretation  of  Written  Contract— 
Admissibility  of  Extririsic  Parol  Evidence 
to  Explain  Meaning  —  "  Total  Cost  of 
Works."] — E.xtrinsic  evidence  is  always  ad- 
missible, not  to  contradict  or  \ary  the  con- 
tract, but  to  apply  it  to  the  facts  which  the 
parties  had  in  their  minds  and  were  nego- 
tiating about. 

When  there  is  a  contract  for  the  sale  of  a 
specific  subject-matter,  oral  evidence  may  be 
received  for  the  purpose  of  showing  what 
that  subject-matter  was  of  every  fact  within 
the  knowledge  of  the  parties  before  and  at 
the  time  of  the  contract. 

If  the  words  in  question  have  a  fixed 
meaning  not  susceptible  of  explanation, 
parol  evidence  is  not  admissible  to  show  that 
the  parties  meant  something  different  from 
what  they  have  said. 

Where  the  respondent,  an  engineer  em- 
ployed by  the  appellants  to  superintend  the 
construction  of  a  railway,  stipulated  that  he 
should  be  allowed  another  Ij  per  cent,  on 
the  estiai/ite  of  ,£35,000,  in  the  event  of  his 
being  able  to  reduce  "  the  total  cost  of  th« 
works"    below    je30,000. 

Held— that  "  the  total  cost  of  the  works  " 
might  mean  the  cost  to  the  owner  of  the  com- 
pleted railway,  and  the  words  were  so  ambi- 
guous that  extrinsic  evidence  was  admissible 
to  explain  the  meaning  given  to  them  by  the 
parties. 
Bank  of  New  Zealand  v.  Simpson,  [1900]  A.  C. 

[182 ;  G9  L.  J.  P.  C.  22 ;  48  W.  R.  591 ;  82  L.  T. 
102;  IG  T.  L.  R.  211— P.  (J. 

8.  Parcels— Grant  of  Land  by  Crown— Acts 
of  User  before  Grant— Evidence  to  Identify 
Subject-Matter  of  Grant.]— An  Act  of  Par- 
liament authorised  the  grant  by  the  Crown 
of  tracts  of  land  in  Van  Diemen's  Land  to 
a  company  which  had  already  been  formed 
under  a  charter  for  the  purpose  of  cultivat- 
ing waste  lands  in  the  colony.  A  grant  of 
lands  by  the  Crown  to  the  company  was 
subsequently  made,  both  the  Act  and  the 
grant  reciting  that  the  company  had  taken 
possession  of  the  lands  intended  to  be 
granted,  and  had  incurred  expense  in  the 
improvement    thereof. 
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1  injury,  effectual.  In  order  to  prevent  irre- 
n^ediable  injury,  keep  matters  in  sialu  quo. 
At  the  trial  of  an  action  by  the  company  ^^^^  ^^  justice  on  an  interlocutory  applica- 
clairaing  a  piece  of  land  as  included  in  the  ^.^^^  ^^^  Court  will  act  on  information  and 
lands  granted,  the  grant  neither  expressly  j^g^gf^  ^j^  affidavit  as  to  information  and 
including  nor  expressly  excluding  the  piece  ,  j^^jj^f  ^f  statements  by  another  person  who 
of  land  in  question,  evidence  was  tendered  \  ^^^,^^^3  to  make  an  affidavit  in  support  of 


„.id  rejected  of  acts  of  user  by  the  company 
over  the  piece  of  land  in  question  antecedent 
to  the  grant. 

Held— that  the  acts  of  user  were  evidence 
to  identify  the  land  intended  to  be  included 
in  the  grant,  and  the  evidence  was  there- 
fore   admissible. 

Held  also— that  a  lease  by  the  company  of 
a  jetty  over  the  land  in  dispute  was  evidence 
of  seisin,  and  not  merely  of  an  easement. 
The  Van  Diemen's  Land  Co.   v.  The  Marine 

[Board  of  Table  Cape,   [1906]  A.  C.  92;  75 

L.  J.  P.  C.  28;  54  W.  R.  498;  93  L.  T.  709; 
22  T.  L.  E.  114-P.  C. 


his  statements,  and  who  might  have  been 
and  is  not  subpnenaed,  not  admitted,  there 
being  no  irremediable  injury  to  restrain. 
In  re  Anthony  Birrell,  Pearce  &  Co.;  Doig 
[u  Anthony  Birrell,  Pearce  &  Co.,  [1899] 
2  Ch.  50;  G8  L.  J.  Ch.  444;  80  L.  T.  688- 

Kekewich,  J. 


And     see     Sect. 
Col.  1175. 


II.    Documents     (a), 


(b)  Affidavits. 
And  see  Juries,  No.  1. 


12.  Information  Acquired  jrom  Solicitor.'] 
—Petition  of  right  by  a  claimant  to  a  fund 
which  had  been  paid  to  the  Crown  in  de- 
fault of  next  of  kin  of  an  intestate.  The 
claimant's  case  depended  on  the  proof  of  a 
pedigree,  and  in  support  of  the  pedigree  an 
affidavit  was  made  by  a  person  who  deposed 
to  a  portion  of  it  by  reference  to  documents 
and  from  information  "  acquired  by  him 
from  his  solicitor."  A  certificate  was  based 
on  this  affidavit,  and  a  summons  was  now 
taken  out  to  vary  the  certificate. 
Held— that  the  fact  that  the  deponent's 
9.  Form— American  Affidavit  in  Third  j  solicitor  had  told  him  something  could  not 
Person— R.  S.  C,  Ord.  37,  r.  2.]— On  the  possibly  be  made  evidence.  The  certificate 
hearing  of  a  partition  action  evidence  was  ji^^gt  be  discharged,  and  the  master  directed 
by  agreement  taken  by  affidavit.  An  affida-  |  to  continue  the  inquiry  without  regard  to 
vit  sworn  in  the  United  States  was  pro-  j  this  particular  affidavit, 
duced,  which  was  not  entitled  in  any  cause  j  ^^^^^^^^   j^,  ^^.  ^xlues  v.  E.,   [1901]   W.   N. 

[146;  111  L.  T.  Jo.  275— Kekewich,  J. 


or  matter  as  required  by  Ord.  37,  r.  2.  It 
was  in  the  third  person  and  not  in  the  first 
as  required  by  r.  7  of  that  order.    The  par- 


ties desired  that  it  should  be  admitted,  in 
order  to  save  expense. 

Held— upon  the   authority   of  Salvidge  v. 
Tutton  (1869)  20  L.  T.  300  that  the  affidavit 
might  be  admitted. 
Blamey   v.   Blamey,    [1902]    W.    N.   138;     113 

[L.  T.  Jo.  262;  37  L.  J.  N.  C.  364- 

Farwell,  J. 


13.  "Information     and      Belief  "—Irregu- 
larity—Inadmissibility— Costs— U.       S.       C, 
1883,  Ord.  38,  r.  3.]— Affidavits  on  "  informa- 
tion  and   belief"   without   saying   what  the 
source    of   the    information    and   belief,    are 
worthless,   and  unless  the  deponent's  state- 
ments   are    corroborated    by    some   one   who 
speaks    from    his    own    knowledge    they    are 
worthless  and  ought  not  to  be   received  in 
evidence  in  any  shape  whatever,  whether  on 
10.  Foreign   Country.']— kn   affidavit   made    interlocutory  applications  or  on  final  ones. 
by  a  person  resident  in  Germany  and  sworn    -phe   persons   responsible   for   such  affidavits 
before  a  notary  was  allowed  to  be  used,  the    should  pay  the  costs  of  them, 
notary's  signature  haying  been  attested  by    ^^  ^^  j    ^    Youno  IMancfacturing  Co.,  Ld.; 


the  seal  of  the  British  Consul,  though  the 
certificate  did  not  state  that  he  was  by  Ger- 
man law  qualified  to  administer  oaths.  It 
was  not  denied  that  in  fact  he  was  so  quali- 
fied. 

1\    RE   London   Aspualte   Company,    (1907)   23 
[T.  L.  E.  406-Eady,  J. 


[Young  v.  J.  L.  Yocno  Manufacturing  Co., 
Ld.,  [1900]  2  Ch.  753;  69  L.  J.  Ch.  868;  49 
W.  E.  115;  83  L.  T.  418-C.  A. 

13a.  Office  Copies-Proper  Method  of  Pre- 
paring—liules  of  the  Supreme  Court,  Ord.  2S, 


r.  15.]— Tlie  proper  method  of  preparing  office 

,    „  ,.   ,     T   t     J       *^^,.\  copies  within  tlio  meaning  of  Or.  38,  r.  15,  is 

11.  Information   and ^Belief-Interlojutory]  ^^^  f„]|o„.s  .   Wliere  an  affidavit  exceeds  four 


Motion— Irremediable  Injury-IL  S.  C.  1883, 
Ord.  38,  r.  3.]— The  rules  of  evidence  are  th» 
same  in  all  branches  of  the  High  Court, 
and  on  the  trial  of  an  action  what  is  inad- 
missible in  one  branch  is  inadmissible  in 
another.        For    the    purpose,    however,    of 


folios  in  length,  one  writer  reads  it  out  to 
another  writer  who  is  paired  with  him,  ami 
the  second  writer  compares  it  with  and  cor- 
rects the  copy.  Tiien  both  of  them  put  their 
initials  on  the  copy,  so  that  they  may  bo 
esponsiblo  for  its  accui 


anotner.        ioi     ,,i.«    h-.i-^o.,    ^ •.-•"     responsible  lor  its  accuracy. 

interlocutory    applications,    an   exception   to         ^ 

the  strictness  of  those  rules  has  been  intro-    Coleman    r.   Coleman,    [19(^]    ^V.    N.   160,     O 

Juced  In  onler   to   make   such   applications.  ;      [L.  J.  N.  C.  789;  120  L.  T.  J- 03=  50  Sol.  .  . 


especially  motions  for  injunctions  to  restrain  1 


43-Buckloy.  J. 
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II.  DOCUMENTS. 

(a)  In  General. 

14.  Ancient  Document  — Compromise  of 
Legal  Proceedings  —  Proper  Custody— Exer- 
cise of  Ownership— Admissibility.']— Ancient 
documents  coming  out  of  proper  custody 
and  purporting  on  the  face  of  them  to  show 
exercise  of  ownership,  such  as  a  lease  or  a 
licence,  may  be  given  in  evidence  without 
proof  of  possession  or  payment  of  rent  under 
them,  as  being  in  themselves  acts  of  owner- 
ship and  proof  of  possession.  An  action 
was  brought  by  B.  and  another  to  determine 
the  title  to  land.  The  plaintiffs  tendered  in 
evidence  an  ancient  document,  which  was 
found  in  the  muniment-room  of  plaintiff  B., 
and  which  related  to  the  settlement  of  legal 
proceedings  for  trespass  by  a  predecessor  in 
title  of  plaintiff  B.,  in  respect  of  part  of  the 
land  in  question. 

Held— that  the  document  was  an  ancient 
document  coming  from  the  proper  custody, 
and  was  evidence  of  an  act  of  ownership, 
and  was  admissible  in  evidence. 

Papendick  v.  Bridgwater  ((1855)  5  E.  &  B. 
ICG;  2i  L.  J.  Q.  B.  289;  1  Jur.  (n.s.)  657) 
distinguished. 

The  rule  laid  down  by  Willes,  J.,  in 
Mtilcomson  v.  O'Dea  ((1803)  10  H.  L.  C.  593; 
9  Jur.  (n.s.)  1135;  12  W.  E.  178;  9  L.  T.  (n.s.) 
93),  applied. 

Decision  of  Byrne,  J.,  reversed. 
Blandy-.Jenkins   v.  Earl  of  Dcnraven,   [1899J 

[2  Ch.  121;  C8  L.  J.  Ch.  589;  81  L.  T.  209— 

C.  A. 

15.  Colonial  Statute— Proof  o/.]— Colonial 
law,  like  foreign  law,  must  be  proved  in  an 
English  Court  by  evidence. 

Eex  v.  Brixton  Prison  Governor,   (1907)   71 
[J.  P.  148-Div.  Ct. 


16.  Maps  and  Plans— Evidence  of  Reputa- 
tion.'}—On  a  question  of  highway  or  no  high- 
way ordnance  plans  and  deposited  plans  of 
a  proposed  light  railway  are  admissible  as 
evidence  of  reputation. 
Attorney-General  v.   Antrobus,   [1905]  2  Ch. 

[188;  G9  J.  P.  141;  92  L.  T.  790;  21  T.  L.  R. 
471;  3  L.  G.  E.  1071-Farwell,  J. 

17.  Privilege— Communications  Addressed 
to  Inland  Revenue  Authorities. '\ — In  an 
action  of  damages  against  a  party  for  state- 
ments alleged  to  have  been  made  by  him  to 
the  Inland  Eevenue  authorities  respecting 
duties  due  by  the  pursuer,  a  diligence  to  re- 
cover documents  was  obtained  by  the  pur- 
suer. The  solicitor  of  Inland  Eevenue  re- 
fused to  produce  letters  addressed  to  his 
office  by  the  defender,  on  the  ground  that 
to  do  so  would  be  prejudicial  to  the  public 
service,  and  it  was  held  that  he  was  entitled 
to  refuse  production. 

Brown's  Trustees  v.  Inland  Eevence,  (1897)  35 
[Sc.  L.  E.  340-Ct.  of  Sess. 


18.  Privilege— Secondary  Evidence.']— After 
judgment  had  been  delivered  in  favour  of 
the  plaintiffs  in  an  action,  the  defendant 
be  iame  aware  of  certain  documents  used  in 
the  defence  of  a  previous  action,  dealing  with 
the  same  subject  matter,  and  defended  at  the 
cost  of  the  plaintiff's  predecessor  in  title. 
The  defendant,  having  appealed,  asked  for 
an  order  that  these  documents  should  be  pro- 
duced, and,  on  the  plaintiffs  objecting  that 
they  were  privileged,  asked  that  he  might 
give  secondary  evidence  of  those  of  which  he 
had  copies. 

Held— that  the  documents  were  protected 
by  privilege;  but  that,  having  regard  to  the 
decision  in  Lloyd  v.  Mostyn  (10  M.  &  W. 
478),  the  appellant  was  not  precluded  from 
giving  secondary  evidence  of  the  contents  of 
the  documents. 
Calcraft    v.    Gdest,    [1898]    1  Q.   B.   7,59;   C7 

[L,  J.  Q.  B.  505;  78  L.  T.  283;  46  W.  E.  420 
-C.   A. 

(b)  Certificates. 

19.  Birth— .ige— Plea  of  Infancy — Evidence 
as  to  Identity.]— Held — that  in  support  of  a 
plea  of  infancy  it  was  sufiGcient  to  produce  a 
certificate  of  the  defendant's  birth,  and  to 
call  a  relative  to  give  evidence  of  identity. 
Wilton  &  Co.  v.  Phillips.  (1903)  19  T.  L.  R. 

[390— Phillimore,  J. 

20.  Birth— Effect  of  Entry  in  Register- 
Births  and  Deaths  Registration  Act,  1830  (0 
&  7  Will.  4,  c.  86).] — A  certified  copy  of  an 
entry  in  a  register  of  births,  made  pursuant 
to  the  Act  of  1830,  is  evidence  of  the  actual 
date  of  birth,  not  merely  of  the  fact  of  birth 
at  some  date  prior  to  the  date  of  the  entry. 

In  re  Wintle  ((1870)  L.  R.  9  Eq.  373— Lord 
Rorailly,  M.E.),  disapproved. 
In  re  Goodrich;  Payne  v.  Bennett,  [1904]  P. 

[138;  73  L.  J.  P.  33;  90  L.  T.  170;  20  T.  L.  E. 
203— Jeune,  P. 

21.  Marriage— Pedigree— Evidence  of  Mar- 
riage of  Parents  of  Intestate — Certificate  of 
Marriage  in  Scotland  of  Brother  of  Intes- 
tate.]—The  plaintiff  claimed,  as  a  cousin- 
german  and  one  of  the  next  of  kin  of  the  in- 
testate, a  grant  of  letters  of  administration 
in  the  deceased's  estate.  No  official  record 
of  the  marriage  of  the  parents  of  the  intes- 
tate or  of  the  birth  of  the  intestate  existed. 

Held— that  the  certificate  of  the  marriage 
in  Scotland  in  1808  of  the  brother  of  the  in- 
testate, which  contained  the  "name,  sur- 
name, and  rank  or  profession  of  father." 
was  sufficient  prima  facie  evidence  of  the 
marriage  of  the  parents  of  the  intestate. 
WiGLEY  V.  Solicitor  to   th£  Treasury,  [1902] 

[P.  233;  71  L.  J,  P.  115;  87  L.  T.  745- 

Jeune,  P. 

22.  Marriage— Christians  in  British  India 
—Indian  Act  XV.  of  1872  {Indian  Christian 
Marriage   Act,   1872).]   —  A   certificate   of  a 
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Document*- — CoidinucL 

marriage  produced  from  the  India  OflBce  is 
satisfactory  proof  of  that  marriage  accord- 
ing to  the  forms  of  the  Church  of  England 
in  St.  Paul's  Cathedral  at  Calcutta  in  1874. 

Westmacott  v.  Westmacott,  [1899]  P.  183;    68 
[L.  J.  P.  63;  80  L.  T,  632-Barnes,  J. 

(c)  Entries  in  Books,  Reports,  &c. 

23.  Bankers'  Books— Books  "  Used  in  the 
Ordinary  B^isiness  of  ihe  Bank" — Successors 
of  Bank — Bankers'  Books  Evidence  Act, 
1879  (42  &  43  Vict.  c.  11),  ss.  3,  4,  7,  9.]— The 
Bankers'  Books  Evidence  Act,  1879,  applies 
to  books  which  are  in  the  custody  or  control 
of  the  successors  to  the  bank  by  whom  the 
entries  in  the  books  were  originally  made. 

A  book  is  "used  in  the  ordinary  business 
of  the  bank  "  within  the  meaning  of  sect.  9 
of  the  Act,  though  it  may  not  be  in  daily 
use,  if  it  is  kept  by  the  bank,  so  that  they 
may  have  it  in  case  it  is  desired  to  refer  to 
it. 

The  Asylum  foe  Idiots  v.  Handysides  and 
[Others,  (1906)  22  T.  L.  E.  573— C.  A. 
And  sec  Bankers  axd  Banking,  No.  28 

24.  Field  Book  Entries  by  a  Deceased 
Surveyor — Records  Necessary  for  Perform- 
ance of  a  Duty.'] — Where  the  record  by  a  de- 
ceased person  of  a  duty  performed  is  admis- 
sible in  evidence,  records  of  facts  necessary,  j 
and  made  by  him,  for  the  performance  of  j 
such  duty,  are  also  admissible. 

Doe  d.  Patteshall  v.  Turford  ((1832)  3  B.  i 
Ad.   890— Ld.    Tenterden)   followed. 

In  1864  a  local  authority  employed  a  sur- 
veyor to  survey  ground  for  the  purpose  of 
a  drainage  scheme.  In  the  course  of  his 
work  he  made  entries  as  to  levels,  &c.,  in  his 
note-book. 

Held — that  in  an  action  as  to  private 
rights  such  entries  were  admissible  in  evi- 
dence (the  surveyor  being  dead)  to  show  the 
high  tide   mark  in  1864. 

Decision  of  Eady,  J.  ([1904]  2  Ch.  525;  73 
L.  J.  Ch.  757;  52  W.  E.  065;  91  L.  T.  317;  20 
T.  L.  E.  695),  reversed. 

Mellor    v.    Walmesley,  [1905]  2    Ch.  164;  74 

[L.  J.  Ch.  475;  53  W.  E.  581;  93  L.  T.  574; 

21  T.  L.  E.  591-C.  A. 

25.  Becords  made  by  a  Deceased  Official.'] 
— Eecords  made  by  a  deceased  official  held 
not  to  bo  admissible  under  the  doctrine  of 
Price  V.  Earl  of  Torrinr/ton  ((1703)  1  Salk. 
285),  there  being  nothing  to  show  that  they 
were  made  by  him  whilst  doing  something 
which  it  was  his  official  duty  to  record,  and 
there  being  no  evidence  as  to  the  instruc- 
tions upon  which  he  was  acting,  nor  as  to 
the  source  from  which  he  derived  the  in- 
formation recorded. 

Mercer  v.  Denne,  [1905]  2  Ch.  538;  74  L.  J. 
[Ch.  723;  93  L.  T.  412;  70  J.  P.  65;  54  W.  E. 
303;  3  L.  G.  E.  1293-C.  A. 
And  see  No.  29'infra, 


26.  Beports  by  Experts— Facts  not  trithin 
Living  Memory — Admissibility  of  Reports.] 
—A  question  having  arisen  in  a  quia  timet 
action  as  to  the  nature  of  the  soil  through 
which  the  Thames  Tunnel  was  driven,  the 
Court  accepted  as  evidence  the  reports  of 
the  engineer  and  constructor  (now  dead) 
which  have  been  since  accepted  as  correct 
by  the  profession;  it  was  admittedly  im- 
possible to  now  verify  such  reports  by  in- 
vestigations. 

East  London  Et.  Co.  v.  Conservators  op  the 
[EivER  Thames,   (1904)  90  L.  T.  347— 

Farwell,  J. 

27.  Report  from  Medical  Referee  — 
Whether  Conclusive— Workmen's  Compen- 
sation Rtiles,  1898,  No.  2.']—Semble,  when 
an  arbitrator  finds  the  medical  evidence  con- 
flicting or  insufficient,  and  he  obtains  a 
report  from  a  "medical  referee,"  he  should 
consider  such  report  along  with  the  other 
evidence  before  him,  and  not  accept  it  as 
final   and  conclusive. 

Downs  V.  John  Ben.vie  &  Son,  (1903)  5  F.  208 
[-Ct.  of  Sess. 

28.  Solicitor's  Books— Presumption  of  his 
Death— Seven  Years'  Absence— Absconding 
Solicitor.] — The  books  of  a  deceased  solicitor 
are  admissible  in  evidence  if  he  therein 
charges  himself  with  receipts  on  his  client's 
behalf,  even  if  such  entries  were  not  made 
in  the  ordinary  course  of  his  business  as  a 
solicitor;  and  his  death  will  be  presumed 
for  this  purpose  after  seven  years,  although 
he  absconded,  and  would  therefore  be  likely 
to   conceal   his   whereabouts. 

Wells  v.  Palmer,  (1905)  53  W.  E.  109— 

[Kekewich,  J. 

(d)  Public  Documents. 

29.  Reports  to  Government  Departments- 
Depositions— Charts.]— To  be  admissible  as 
evidence  as  a  "public  document"  a  docu- 
ment must  have  been  made  for  the  purpose 
of  the  public  having  access  to  and  using  it. 
Eeports  and  maps  made  for  the  use  only  of 
a  Government  Department  are  not  admis- 
sible as  public  documents.  Charts  prepared 
by  the  Admiralty  for  the  use  of  sailors  arc 
admissible;  biit  a  chart  prepared  by  a  pri- 
vate person  is  not  admissible,  merely  be- 
cause it  comes  from  the  custody  of  the  Ad- 
miralty. 

Ancient  surveys,  <Sc.,  produced  from  the 
Becord  Office,  but  which  do  not  affect  the 
King's  property  or  revenues,  are  not  admis- 
sible as  public  documents  or  as  evidence  of 
renntation. 

Depositions,  made  in  an  action  as  to  pub- 
lic rights,  are  admissible  against  strangers, 
whenever  evidence  of  reputation  is  admis- 
sible, so  long  as  they  speak  only  as  to  the 
reputation  and  not  as  to  particular  facts. 

Sturla  V.  Frcccia  ((1879)  5  App.  Cas.  623; 
50  L.  J.  Ch.  86:  44  J.  P.  812;  29  W.  E.  217; 
I  43  L.  T.  209— 11.  L.)  distinguished. 
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DocvLments— Continued. 

Decision  of  Far  well,  J.  ([1904]  2  Ch.  534;  68 
J.  r.  479),  affirmed. 

Mercer  v.  Denne,  [1905]  2  Ch.  538;  74 
[L.  J.  Ch.  723;  93  L.  T.  412;  21  T.  L.  E.  7G0; 
70  J.  r.  G5;  54  W.  K.  303;  3  L.  G.  R.  1293— 

C.  A. 
And  sec  No,  25,  siqira. 

30.  Bcport  to  Government  Department— 
Fcfusdl  to  Produce— Possible  Prejudice  to 
Public  Service.]— In  an  action  to  restrain 
the  use  of  a  small-pox  hospital,  as  being  a 
source  of  danger  to  health,  a  Local  Govern- 
ment Board  of  Inspector,  who  was  sub- 
poenaed, stated  that  the  President  of  the 
Local  Gos'ernment  Board  had  ordered  him 
not  to  produce  a  report  that  he  had  made 
on  the  hospital,  on  the  ground  that  it  might 
be  prejudicial  to  the  public  service.  The  in- 
spector was  not  examined,  but  the  Court 
respectfully  protested  against  the  action  of 
the  Local  Gos-ernment  13oar<l. 
Attorney-General    v.    Nottingham    Corpora- 

[tion,   (1904)  68  J.  P.  125;  2  L.  G.  R.  698— 
Farwell,  J. 

31.  Statistical  Retui'ns  of  the  Meteorologi- 
cal Office-I—The  statistical  returns  of  the 
Meteorological  Office,  which  are  based  upon 
information  supplied  by  volunteer  observers 
in  different  parts  of  the  country,  are  not  to 
be  treated  as  public  records  to  be  accepted 
as  evidence  of  the  particular  event  recorded,  j 
unless  the  individual  who  made  the  observa-  ■ 
tions  recorded  is  called. 

Burrows  and    Another    v     Bedford    School 

[Board  and  Another,  (1902)  18  T.  L.  R.  292 

Bruce,  J.,  Bedford  Assizes. 


in.  PERPETUATING  TESTIMONY. 

32.  Action  to  Perpetuate  Testimony— Dis- 
cretion of  Court  as  to  Making  Ordei — Alter- 
native Procedure  Available — B.  S.  C,  Ord. 
37,  r.  35— Legitimacy  Declaration  Act,  1858 
(21  &  22  Vict.  c.  93).]-lf  the  Court  is  of 
opinion  that  a  plaintiff  can  at  once  bring  the 
point,  which  he  desires  to  establish,  for 
judicial  determination  in  another  way,  e.g., 
under  the  Legitimacy  Declaration  Act,  1858, 
it  will,  as  a  general  riile,  in  its  discretion 
refuse  to  make  an  order  for  the  perpetuation 
of  testimony  under  Ord.  37,  r.  35. 

Per  Stirling,  L.J. —The  rules  are  rules  of 
procedure,  and  are  not  intended  to  form  a 
code.  Rule  35  does  not  oblige  the  Court  to 
make  an  order  in  every  action  that  may  fall 
within  the  terms  of  the  rule. 

The  plaintiff,  who  claims  to  be  entitled  up- 
on the  death  of  the  present  peer  to  a  peerage 
and  the  family  estates,  but  who  is  alleged  by 
other  members  of  the  family  to  be  illegiti- 
mate, asked  to  have  certain  witnesses  in 
Spain  and  France  examined  under  Ord.  35, 
r.  7,  on  the  ground  that  their  evidence  would 


tend  to  establish  his  legitimacy.  Three 
years  previously  the  present  defendants 
(members  of  the  family)  had  commenced  an 
action  against  him  to  perpetuate  testimony 
upon  the  point,  but  he  alleged  that  further 
materials  had  come  to  light  since  that  date. 

Held— that,  as  the  real  point  in  issue,  viz., 
the  plaintiff's  legitimacy,  could  be  tried  at 
any  time  that  he  wished  under  the  Legiti- 
macy Declaration  Act,  1858,  the  Court  ought 
not  to  make  any  order. 

Decision  of  Kekewich,  J.  (19  T.  L.  R.  450), 
reversed. 
West  v.  Sackville,    (1903)  72  L.  J.  Ch.  649; 

[51  W.  R.  625;  88  L.  T.  814;  19  T.  L.  R.  541 
-C.    A. 

33.  Deposition  to  Perpetuate  Testimony— 
Commonable  Rights  —  Reputation—  Crown 
Survey— Public  Document— M  Geo.  3,  c.  75,  s. 
8  (An  Act  for  the  better  Management  of  the 
Land  Revenue  of  the  Crown,  rfc.).]— In  cer- 
tain Chancery  proceedings  an  issue  was 
directed  whether  a  piece  of  land  was  "com- 
mon land  or  subject  to  any  commonable 
rights  either  of  the  commoners  of  the  parish 
of  Cantref  or  of  the  commoners  of  the  parish 
of  Llanfrynach." 

Held— that  a  question  of  such  general 
interest  in  the  locality  let  in  evidence  of 
reputation. 

A  deposition  of  a  person  was  taken  on  be- 
half of  G.,  who  was  a  predecessor  in  title  of 
the  urban  district  council,  in  a  suit  to  per- 
petuate testimony.  There  was  no  evidence 
that  G.  ever  adopted  the  deposition,  or  made 
it  his  own  in  any  way. 

Held— that  the  deposition  could  not  be 
treated  as  an  admission  by  G. 

A  survey  of  Crown  lands  was  made  by  one 
C.  in  1816  in  performance  of  a  duty  cast 
upon  him  by  34  Geo.  3,  c.  75,  s.  8,  on  the  occa- 
sion of  a  sale  of  them. 

Held— that  it  was  a  public  document  pro- 
duced  out   of   the  proper   custody,   and   was 
admissible  as  such. 
Evans    v.    Merthyr    Tydfil    Urban    District 

[Council,  [1899]  1  Ch.  241;  68  L.  J.  Ch.  175; 
79  L.  T.  578-C.  A. 


IV.  PRESUMPTION. 

And  see  Arbiteattotst,  19;  Bastardy, 
11,  14;  Boundaries,  1,  2;  High- 
ways. 

(a)  Of  Death. 

And  see  No.  28,  supra,  and  title  Execu- 
tors, 77—84. 

34.  Commorientes  —  Brof  idlers  on  Board 
same  Vessel — Total  Loss — Leave  to  Swear 
Death— Declaration  of  Non-Survivorship.} — 
Two  brothers  sailed  in  the  same  vessel  in 
1896,  but  nothing  had  been  heard  of  them,  or 
an. one  ehe  on  board,  from  that  time. 

The  Court,  in  giving  leave  to  swear  that 
both  the  brothers  died  on  or  about  the  14tl) 
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Presumption— CoH'/«!;c(i  A  widow  who  had  lived  with  her  husband 

May,    189G,    added    a    declaration,    and    per-  ^°^  ^-l  years  and  is  5G  years  and  3  months 

mitted  the  same  to  be  included  in  the  oath  in  *'^'^'  ^^^  ^^'^^  ^^^^  ^^'^  only  one  child  who  is 

eacli  case,   to   the  effect  that  there  was  no  ^^  ^^^^'^  °^'^'  ^s  to  be  taken  to  be  past  the 

reason   to   suppose   that   either   died   before  ^^^  «*  child-bearing, 

the  other.  I  In  re  White;  White  v.  Edmond,  [1901]  1  Ch. 

In  the  Goods  of  Johnson  Brothers,  (1898)  78  [5"0;   70  L.  J.  Ch.  300;  49  W.  R.  429;  84 

[L.  T.  85— Jeune,  P.  L.  T.  199-Buckley,  J, 


35.  Death  Without  Issue.]— Although  a 
man's  death  will  in  a  proper  case  be  pre- 
sumed, there  is  no  presumption  that  he 
died  without  issue.  Some  evidence  must  be 
given  to  justify  a  finding  that  he  in  fact 
left  no  issue. 

In  re  Jackson;  Jackson  v.  Ward,  [1907]  2  Ch. 
[354;  76  L.  J.  Ch.  553-Kekewich,  J. 

36.  Disappearance  for  Three  Years.l— 
The  Court  presumed  the  death  of  a  person 
who  disappeared  only  three  years  before 
from  his  place  of  abode,  and  who  had  not 
since  been  traced. 

In  re  Goods  of  Matthews,  [1898]  P.  17;     67 
[L.  J.  P.  11;  77  L.  T.  630— Jeune,  P. 

37.  Onus  prohandi—Time  of  Death— Con- 
tinuance of  Life.]— A.,  who  died  in  1890,  gave 
life  interests  in  her  residuary  estate  to  the 
children  of  her  deceased  niece. 

J.,  one  of  the  children,  was  last  heard  of 
on  March  31st,  1895,  and  an  order  was  made 
that  his  death  was  to  be  presumed  at  the 
end  of  seven  years  from  that  date. 

Upon  a  summons  as  to  how  his  share  of 
income  should  be  dealt  with. 

Held— that  the  onus  was  on  his  representa- 
tives to  prove  that  he  lived  to  a  later  date 
than  March  31st,  1895;  and  that,  in  the 
absence  of  evidence,  his  share  of  income 
must  be  dealt  with  on  the  footing  that  he 
died   on   that   day. 

In  re  Phcne's  Trusts  ((1870)  L.  R.  5  Ch. 
139;  39  L.  J.  Ch.  31G;  18  W.  E.  303;  22  L.  T. 
Ill)  discussed. 
In   re   Aldersley;    Gibson   t'.   Haix,    [1905]   2 

[Ch.  181;  74  L.  J.  Ch.  548;  92  L.  T.  826- 
Kekewich,  J. 

38.  Practice— Affidavit  of  Applicant.'\— It 
is  essential  in  motions  for  leave  to  pre- 
sume the  death  of  a  person  that  in  the 
affidavit  filed  in  support  thereof  the  appli- 
cant should  dispose  to  his  or  her  personal 
belief  that  the  death  occurred  on  or  since 
the  alleged  date. 

In  re  Goods  of  IIurf-ston,   [1898]  P.  27;     67 
[L.  J.  P.  69-Barnes,  J. 

(b)  Generally. 

39.  Capacity  of  Child-hearing —Widow 
aged  over  56  who  has  had  only  One  Child.]— 
Where  there  has  been  a  long  lapse  of  time 
since  the  birth  of  a  child— r.^.,  fwcnty-four 
years— the  presumption  is  that  the  capacity 
of  child-bearing  has  ceased.  The  principle 
applies  alike  to  spinsters  and  to  widows 
who  have  had  children.  i 


40.  Money  Lent— Proof  of  Payment  — 
Onus.]— In  an  action  for  money  lent  there 
was  produced  on  behalf  of  the  plaintiff  an 
order  on  a  savings  bank  drawn  by  him  and 
bearing  a  receipt  by  the  defendant.  The 
plaintiff  was  not  present  to  give  evidence 
as  to  the  loan. 

Held— that,  in  the  absence  of  any  explana- 
tion by  the  defendant  as  to  how  or  why  the 
payment  was  made  to  him,  the  presumption 
was  that  he  borrowed  the  money. 
Gill  v.  Gill,  (1907)  S.  C.  532-Ct.  of  Sess. 

41.  Judicial  Cognizance— Status  and  Boun- 
daries of  Foreign  Tribes— Application  to 
Secretary  of  State  for  Foreign  Affairs.]— The 
Court  is  bound  to  take  judicial  cognizance 
whether  foreign  tribes  are  independent  or 
not— that  is  to  say,  whether  they  are  an  in- 
dependent state,  and  if  its  personal  know- 
ledge is  insufficient  to  instruct  it  on  the 
point,  then  the  proper  course  is  to  apply  to 
the  Secretary  of  State  for  Foreign  Affairs 
for  information,  and  his  answer  (which  is 
in  effect  the  answer  which  the  Crown  con- 
descends to  give  the  judges  of  the  High  Court 
when  they  ask  such  a  question)  is  conclusive 
on  the  parties. 

Whether  a  tract  of  foreign  land  is  the 
territory  of  certain  tribes  or  of  a  certain 
sovereign  is  a  matter  which  must  neces- 
sarily be  within  the  cognizance  of  Her 
Majesty,  because  for  the  protection  of  her 
lieges  in  the  ordinary  way  she  would  know 
whether  redress  should  be  applied  for  to  the 
sovereign  or  to  the  head  of  the  tribe.  Sound 
policy  requires  that  the  Court  should  act  in 
unison  with  the  Goveranunt  on  such  a  point 
as  that.  Application  should  therefore  be 
made  by  the  Court  to  the  Foreign  Office  for 
information  as  above. 

Foster  v.  Globb  Venture  Syndicate,  Ld..  [19001 

[1  Ch.  811;  69  L.  J.  Ch.  375;  82  L.  T.  253- 

Farwell,  J. 


EXCISE. 

See  INTOXICATINC    LiyuoRS,   27,  28,  53 
132—13.-.,  18!>— 191',  2ti7. 


EXECUTION. 

-SVv   ,iho  HANKKri'TCV  AND  INSOLVENCY  ; 

County  Courts;  Intkkplkader ! 
Lunatics,  32  ;  Practici;  and  Tuoce- 
DURE,  143— ir.2. 

1.  Completion    of    E.rccution-Banknintcy 
Act.  1883  (46  &  47  Vjct.  c.  52),  ss.  45.  125.]- 
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'ExecvLtion— Continued. 

Section  45  of  the  Bankruptcy  Act,  1883, 
which  disentitles  an  execution  creditor  to  re- 
tain the  benefit  of  his  execution  against  the 
trustee  in  bankruptcy  cf  the  debtor  unless  ! 
he  completes  the  execution  before  the  date 
of  the  receiving  order,  is  not  applicable  to  ; 
an  administration  of  the  estate  of  a  deceased  I 
debtor  under  sect.  125,  such  administration  I 
not  being  equivalent  to  a  receiving  order,  or  1 
a  petition  in  bankruptcy,  or  an  act  of  bank- 1 
ruptcy. 

Judgment  of  Wright,  J.  ([1898]  2  Q.  B.  28;  i 
67  L.  J.  Q.  B.  627;  5  Manson,  113),  affirmed. 
Hasluck    v.   Clark,   [1899]    1    Q.    B.    G99;  68 

[L.  J.  Q.  B.  486;  47  W.  E.  471;  80  L.  T.  454 
15  T,  L.  R.  277;  6  Manson  146— C.  A 


2.  Execution  on  Goods  of  Third  Person- 
Substantial  Grievance  — Damages  against 
High  Bailiff.'}— The  goods  of  a  third  party 
cannot  be  taken  in  execution,  even  when  on 
the  premises. 

The  owner  of  goods  wrongfully  seized  by 
way  of  execution  by  the  high  bailiff  of  a 
county  court  may  recover  damages  against 
the  high  bailiff  on  an  interpleader  issue 
where  the  claimant  has  suffered  a  substan- 
tial grievance. 

London,    Chatham   &   Dover   Railway   Co.   v. 
[Cable,  (1899)  80  L.  T.  119— Div,  Ct. 

3.  Garnishee  Order— Attaching  Debt  due 
from  a  Conipany  in  Voluntary  Liquidation 
— Jurisdiction  to  issue  Execution.] — Judg- 
ment having  been  recovered  against  the  de- 
fendant, the  plaintiff  obtained  a  garnishee 
order  attaching  all  debts  owing  or  accruing 
due  from  a  company  in  voluntary  liquida- 
tion to  the  defendant,  who  was  a  creditor  of 
the  company,  execution  not  to  issue  without 
further  order.  Subsequently  the  liquidator 
of  the  company  had  in  his  hands  a  dividend 
in  the  winding-up  due  to  the  defendant.  On 
an  application  by  the  plaintiff  for  leave  to 
issue  execution  on  the  garnishee  order  the 
company  appealed. 

Held— that  leave  should  be  given  to  issue 
execution   against   the   company   unless   the 
liquidator  paid  the  dividend  to  the  plain- 
tiff within  fourteen  days. 
Klauber  v.  Weil,  (1901)  17  T.  L.  R.  344— C.  A. 

4.  Garnishee      Ord^-r  —  Garnishee      Order 
Absolute— Debenture    issued   Subsequently—  i 
Priority.y-L     garnishee    order    creates     no 
charge   on    the    assets   of  the   person   upon 
whom  it  is  made. 

On  February  2  a  garnishee  order  absolute 
was  made  upon  a  company.  On  February  3 
the  claimant,  with  knowledge  of  the  order, 
advanced  money  to  the  company  and  took  as 
security  a  debenture  charging  all  its  i.ssets 
present  and  future.  The  debenture  provided 
that  the  sum  secured  should  become  pay- 
able if  any  process  wpre  issued  against  the 
company. 


The  garnishor  baring  issued  execulim 
again'it  the  company. 

Held— that  the  debenture-holder  was  en- 
titled to  priority. 

Geisse  v.  Taylor  and  Another,  [1905]  2  K.  B. 
[G58;  74  L.  J.    K.    B.    912;  93  L.  T.  534;  54 
W.  R.  215;  12  Manson,  400— Div.  Cr. 
And  see  County  Courts,  No.  67. 

5.  Goods  Seized  hy  Sheriff— Payment  of 
Money  to  Sheriff  to  Avoid  Sale— Right  to 
Money.']— A  limited  company  issued  deben- 
tures which  gave  the  debenture-holders  a 
floating  charge  over  the  property  of  the 
company.  Subsequently  the  goods  of  the 
company  were  seized  in  execution  of  a  judg- 
ment, and  the  company,  in  order  to  avoid 
a  sale,  agreed  with  the  sheriff,  with  the 
assent  of  the  judgment  creditor,  that  in 
consideration  of  his  not  selling  the  goods 
they  would  pay  the  sherifi  a  certain  sum 
per  day.  A  receiver,  who  was  subsequently 
appointed  in  a  debenture-holder's  action, 
claimed  the  moneys  in  the  hands  of  the 
sheriff. 

Held— that  the  judgment  creditor  was  en- 
titled to  the  moneys. 

Robinson    v.    Burnell's    Vienna    Bakery   Co. 

[and    Another,    [1904]    2    K.    B.    624;     73 

L.  J.  K.  B.  911;  52  W.  R.  526;  91  L.  T.  375; 

20  T.  L.  R.  284-Channell,  J. 

6.  Privileged  Goods—"  Tools  and  Imple- 
ments of  Trade"— Non-intervention  of  Offi- 
cial Receiver— The  S^yiall  Debts  Act,  1845  (8 
&  9  Vict.  c.  127),  s.  8— Bankruptcy  Act,  1883 
(4G  &  47  Vict.  c.  52),  ss.  44  (2),  45  (1),  54  (1)— 
Bankruptcy  Act,  1890  (53  &  54  Vict.  c.  71),  s. 
11.]— Where  the  goods  of  a  debtor  are  seized 
in  execution,  and  bankruptcy  supervenes, 
unless  the  official  receiver  requires  the 
sheriff  to  hand  over  the  goods  seized  before 
sale,  the  bankrupt  will  only  be  entitled  to 
retain  the  tools  of  his  trade,  &c.,  to  the 
value  of  £5,  as  provided  by  the  Small  Debts 
Act,  1845,  8.  8,  instead  of  to  the  value  of  ^20, 
as  provided  by  the  Bankruptcy  Act,  1883,  s. 
44    (2). 

In   re   Dawson;     Ex   parte   Dawson   v.    The 

[Sheriff  of  Middlesex,   [1899]  2  Q.  B.  54; 

68  L.  J.  Q.  B.  668;  47  W.  R.  524;  80  L.  T. 

498;  6  Manson,  200— Wright,  J, 

7.  Property  in  Goods  Seized.}— Subject  to 
the  security  of  the  execution  creditor,  the 
property  in  goods  seized  under  a  fi.  fa.  re- 
mains in  the  debtor  till  sale. 
Re  Clarke,  [1898]  1  Ch.  336;  67  L.  J.  Ch.  234; 

[7S  L.  T.  275;  14  T.  L.  R.  274;  46  W.  R.  337 
-C.  A. 


8.  Sale— Retention  of  Proceeds— Adminis- 
tration Order— Bankruptcy  Act,  1883  (46  & 
47  Vict.  c.  52),  ss.  46,  125— Bankruptcy  Act, 
1890  (53  &  .54  Vict.  c.  71),  s.  11  (2^.]— A  judg- 
ment creditor  levied  execution  upon  the 
goods  of  a  judgment  debtor.  The  sheriff 
seized  and  sold  the  goods,  retaining  the  pro^ 
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Execution — Continued. 

ceecls  for  fourteen  days  as  required  by  sec- 
tion 11  (2)  of  the  Bankruptcy  Act,  1890. 
Within  the  fourteen  days  the  sheriS  had 
notice  of  a  petition  in  bankruptcy  against 
the  debtor,  and  therefore  continued  to  hold 
the  money  after  the  fourteen  days  had  ex- 
pired. Soon  after  that  date  the  debtor  died, 
and  the  petition,  of  which  the  sheriff  had 
had  notice,  was  dismissed ;  but  a  petition  was 
presented  by  a  different  creditor  for  ad- 
ministration under  section  125  of  the  Bank- 
ruptcy Act,  1883,  upon  which  an  administra- 
tion order  was  made. 

The  trustee  in  the  administration  and  the 
execution  creditor  both  claimed  the  money 
in  the  hands  of  the  sheriff. 

Held— that  the  execution  creditor  was  en- 


under  sect.  11  of  the  Bankruptcy  Act,  1890. 
Nor  are  the  proceeds  of  sale  of  such  goods 
to  be  handed  over  free  from  the  rights  of 
the  landlord  or  of  the  sheriff  for  his  own 
indemnity. 

In  re.  M'Carthy,   (1881)  7  L.  E.    (Ir.)  473) 
followed.       Decision     of     Divisional     Court 
reversed. 
In  re  Mackenzie,  Ex  parte  Sheriff  of  Hert- 

|:fordshire,  [1899]  2  Q.  B.  5G6;  68  L.  J.  Q.  B. 

1003;  81  L.  T.  214;  15  T.  L.  R.  526;  6  Manson, 
413— C.  A. 

11.  Seizure  of  Goods— Abandonment  of  Pos- 
session—Title of  Purchaser  from  Execution 
Dehtor.l—li  a  sheriff  goes  cut  of  possession 
of  goods  which  he  has  seized  under  a  writ  of 
execution,  it  is  a  question  of  fact  to  be 
decided  in  each  particular  case  whether  the 


titled  to  the  money,  because  it  had  become  sheriff  has  or  has  not  abandoned  possession 
}MJJ'°J^llLy''}°L}° Ah^  f  ^^'°^.°!  *^®  of  such  goods,  so  as  to  enable  the  judgment 
"~  •-      -     -       -  '-       i-  debtor  effectually  to  dispose  of  the  goods  to  a 

purchaser. 

Bagshawe's,  Ld.  v.  Deacon,  [1898]  2  Q.  B.  173; 

[67  L.  J.  Q.  B.  658;  78  L.  T.  776;  46  W.  R. 

618-C.   A. 


administration  order,  and  at  that  date  no 
longer  formed  part  of  the  property  of  the 
debtor. 

Watkins  v.  Barnard,  [1897]  2  Q.  B.  521;  66 

[L.  J.  Q.  B.  771 ;  4  Manson,  221 ;  46  W.  R.  | 
156-Williams,  .J.  , 

12.  Seizure  of  Goods   by  Sheriff— Liability 

9.  Sale— Money  Retained  by  She7-iff— Notice  j  of  Sheriff  to  pay  Rates— Local  Act  (35  Geo.  3, 
of  Bankruptcy  Petition— Service  of  Notice—  c.  73),  s.  195.]— By  sect.  195  of  a  local  Act  ap- 
Time— Bankruptcy  Act,  1890  (53  &  54  Vict.  c.  plicable  to  the  parish  of  St.  Marylebone  (35 
71),  s.  11,  sub-s.  2 — Bankruptcy  Rules,  r.  90.'\ — [Geo.  3,  c.  73),  it  is  enacted  that  when  the 
Notice  of  a  bankruptcy  petition  presented  by  goods  of  any  person  liable  to  pay  any  rate  by 
or  against  the  debtor  is  well  served  on  the    virtue  of  the  Act  "  shall  be  taken  in  execu- 


sheriff,  in  accordance  with  sect.  11  (2)  of  the 
Bankruptcy  Act,  1890,  if  it  is  served  at  any 
time  before  midnight  on  the  last  of  the  four- 
teen flays  during  which  the  sheriff  is,  by  that 
section,  bound  to  retain  the  proceeds  of  an 
execution  levied  on  the  goods  of  the  debtor. 
LoLE  V.  Betteridge,  [1898]  1  Q.  B.  256;  67 
[L.  J.  Q.  B.  215;  77  L.  T.  548;  5  Manson  1; 
14  T.  L.  R.  147;  46  W.  R.  161-C.  A. 

10.  Sale  by  Sheriff— Proceeds  of  Sale- 
Notice  of  Bankruptcy— Notice  of  Rent  in  Ar- 
rcar— Priority— "  Goods  of  a  Debtor  "—The 
Landlord  and  Tenant  Act,  1709  (8  Anne  c.  18), 
s.  1— Bankruptcy  Act,  1890  (53  &  54  Vict.  c. 
71),  s.  11,  sub-s.  2.]— The  bankruptcy  of  a 
tenant  does  not  prevent  a  distress  by  a  land- 
lord. Bankruptcy  does  not  place  the 
tenant's  goods  in  custodia  legis  so  as  to  pro- 
tect them  from  distress.  A  tenant's  goods, 
seized  by  a  sheriff  under  a  writ  of  execution, 
cannot    be   distrained    for    rent.     They    are 

said  to  be  in  custodia  legis  and  protected  mcnts  Act,  1838  (1  &  2  Vict.  c.  110), "s.  12.] 
from  seizure  by  the  landlord.  8  Anne,  c.  18,  The  goods  of  a  judgment  debtor  were  seized 
prohibits  the  removal  of  the  goods  seized  by  by  the  sheriff  under  a  writ  of  fi.  fa.  in  exe- 
the  sheriff  iintil  the  landlord's  rent  in  arrear  cation  of  a  judgment.  While  the  sheriff 
(not  exceeding  one  year's  rent)  has  been  paid  remained  in  possession  of  the  goods  the 
by  the  execution  creditor,  provided  the  debtor  placed  some  bank  notes  in  the  drawer 
sheriff  has  notice  that  rent  is  due  to  the  land-  j  of  a  piece  of  furniture  which  had  been  seized 
lord.  Goods  which  belong  to  a  judgment  by  and  which  was  then  in  the  possession  of 
debtor  and  are  seized  by  the  sheriff,  but  the  sheriff.  The  sheriff  was  not  aware  that 
which  are  impounded  by  the  statute  of  Anne    the    debtor    had   done    so.    The   debtor    died 


tion  "  by  the  sheriff  before  the  rate  has  been 
paid,  then  the  sheriff,  on  demand  being  made 
by  the  rate-collector,  shall,  in  the  first  place, 
pay  such  rate. 

Held— that,  first,  the  sheriff  must  have 
taken  in  execution  the  goods  of  a  person 
liable  to  pay  a  rate;  secondly,  the  sheriff 
must  have  been  served  with  a  demand  for 
the  payment  of  the  rate.  If  those  two  con- 
ditions were  fulfilled,  it  was  clearly  the  duty 
of  the  sheriff  under  the  statute  to  pay  the 
rate.  In  ordinary  language  the  sheriff  was 
said  to  have  taken  goods  in  execution  when 
he  had  seized  them. 
St.    Marylebone    Vestry    v.    The    Sheriff    of 

[London,  [1900]  1  Q.  B.  Ill;  69  L.  J.  Q.  B. 
69;  16  T.  L.  R.  50-Bigham,  J. 

13.  Seizure  of  Goods— Money  Subsequently 
Placed  by  Debtor  in  Article  Seized— Posses- 
sion—Death  of  Debtor— Administration  of 
Insolvent     Estate— Right     to     Money— Judg- 


until  the  landlord  is  paid,  are  not  "goods  of 
a  debtor"  which  have  to  be  handed  over  by 
the    sheriff    to    the    trustee    in    bankruptcy 
B.D. — VOL.   I. 


insolvent,  and  while  the  sheriff  was  still  in 
possession  an  order  was  made  for  the  ad- 
ministration  of   his   estate    under   sect.   125 
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Execution — Contimicd. 

of  the  Bankruptcy  Act,  1883.  The  Official 
Eeceiver,  as  trustee  of  the  estate,  claimed 
the  bank  notes  placed  in  the  drawer. 

Held— (1)  that  there  had  been  no  seizure 
of  the  notes  in  the  debtor's  lifetime;  (2) 
that  money,  notes  and  other  documents  men- 
tioned in  sect.  12  of  the  Judgments  Act, 
1838,  cannot  be  seized  after  the  debtor's 
death;  and  (3)  that  therefore  the  trustee 
was   entitled   to   the   money. 

Decision  of  Lawrance,  J.   ([1907]  2  K.  B. 

437;    76   L.    J.    K.    B.    904;   97   L.    T.    516;   23 

T.  L.  E.  579;  14  Manson,  191),  reversed. 

Johnson     v.     Pickering;     Norton     Claimant, 

[(1907)  24  T.  L.  E.  1— C.  A. 

14.  Seizure  of  Stranger's  Goods— No  Claim 
by     Owner    before    Sale— Sale     by   Sheriff— 


the  sheriff  would  not  be  so  entitled  are  cases 
coming  within  the  provisions  of  the  Bank- 
ruptcy Act,  1883,  as  to  reputed  ownership 
and  the  relation  back  of  the  trustee's  title, 
and  cases  to  which  the  Act  13  Eliz.  c.  5  ap- 
plies. 

In  re  Hurley  ((1893),  41  W.  E.  653;  10  Mor- 
rell,  120)  approved. 
In  re  J.  S.  Beeston,  Ex  parte  The  Board  of 

[Tr\de,  [1899J  1  Q.    B.    626;  68  L.  J.  Q.  B. 

344;  47  W.  E.  475;  80  L.  T.  66;  6  Manson,  27 
— C.   A. 

16.  Sheriff's  Bight  to  Poundage— Goods 
Seized  but  not  Sold— Sale  Stopped  by  Official 
Receiver— Bankruptcy  Act,  1890  (53  &  54 
Vict.  c.  71),  s.  11,  sub-s.  1— Order  as  to  Fees 
(31st  August,  1888)  under  the  Sheriffs  Act, 
1887  (50  &  51  Vict.  c.  55),  s.  20,  sub-s.  2.]— 
A  sheriff  who  has  seized  goods  under  a  judg- 


Purchaser  Acquires  no  Title— Cotmty  Courts  ment,  but  has,  by  notice  of  a  receiving  order 
Act,  1888  (51  &  52  Vict.  c.  43),  s.  154.]— When  and  a  request  (under  sect.  11,  sub-sect.  1, 
goods,  not  in  fact  the  debtor's  property,  1  of  the  Bankruptcy  Act,  1890)  to  deliver  the 
are  seized  in  execution  by  a  County  Court  goods  to  the  Official  Eeceiver,  been  pre- 
bailiff,  and  sold  by  him  in  the  absence  of  vented  from  selling,  is  not  entitled  to 
any  notice  of  claim  from  the  true  owner,  poundage, 
the  purchaser  gets  no  title  thereto  as  against        Trustee     of     Woolford's 

([1892]   1   Q.   B.  772;  61  L 


the    owner. 

The  plaintiffs  had  lent  a  piano  to  W.  on 
a  hire-purchase  agreement.  Without  their 
knowledge  a  jiidgment  was  recovered  against 
W.,  and  the  County  Court  bailiff  seized  and 
sold  this  piano  together  with  certain  of 
W.'s  goods. 

Held— that  the  plaintiffs  were  entitled  to 
recover  the  piano  from  the  purchaser, 
although  he  had  bought  it  in  good  faith. 

Goodlock   V.   Cousins    ([1897]    1   Q.    B.   348. 
558;  66  L.  J.  Q.  B.  360;  45  W.  E.  367;  76  L.  T. 
313— C.    A.)    distinguished. 
Crane  and  Sons  v.  Ormerod,  [1903]  2  K.  B. 

[37;   72  L.  J.  K.   B.  507;  52  W.  E.  11;  89 
L.  T.  45-Div.  Ct. 


15.  Sheriff's  Possession  for  Fifteen  Months 
— Act  of  Bankruptcy,  when  Committed- 
Possession  Money  —  Consent  of  Execution 
Creator" and  Execution  Debtor— "  Costs  of 
Execution"— Order  of  31sf  August,  1888, 
under  Sheriffs  Act,  1887  (50  &  51  Vict.  c.  55) 
—Bankruptcy  Act,  1890  (53  &  54  Vict.  c.  71), 
ss.  1,  11  (2).] — Where  the  sheriff  seizes  good? 
and  remains  in  possession  for  a  period 
greatly  exceeding  twenty-one  days  (e.g.,  fif- 
teen months),  there  is,  under  sect.  1  of  the 
Bankruptcy  Act,  1890,  one  act  of  bankruptcy, 
which  is  committed  at  the  expiration  of 
twenty-one  days,  but  not  a  continuing  act  of 
bankruptcy  or  a  succession  of  such  acts.  In 
such  a  case,  therefore,  if  such  execution  cre- 
ditor and  execution  debtor  assented  to  the 
sheriff  retaining  possession,  he  will  be  en- 
titled, under  sect.  11  of  the  Bankruptcy 
Act,  1890,  to  possession  money  for  the  whole 
time  he  remained  in  possession,  notwith- 
standing that  the  debtor  has  been  made  a 
bankrupt  on  a  petition  presented  more  than 
three  months  after  the  expiration  of  the 
twenty-one  days.      The  only  cases  in  which 


Estate    V.    Levy 

J.   Q.   B.  546;  56 

E.  483;  66  L.  T.  812-C.  A.) 


J.  P.  694;  40  W. 
applied. 

Decision   of  Div.   Ct.    ([1898]   1   Q.   B.   66; 
68  L.  J.  Q.  B.  247;  79  L.  T.  356)  affirmed. 
In  re  H.  p.  Thomas,  Ex  parte  The  Sheriff  of 

[Middlesex,  [1899]  1  Q.  B.  460;  68  L.  J.  Q.  B. 

245 ;  47  W.  E.  259 ;  80  L.  T.  62 ;  6  Manson,  1 
-C.   A. 
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See  also  Action  ;  Bankruptcy  ; 
Charities  ;  Conflict  of  Laws  ; 
Friendly  Societies,  7—11  ;  Limi- 
tation op  Actions  ;  Mortgages  ; 
Sale  of  Land  ;  Trusts  and  Trus- 
tees ;  Wills, 

I.  EXECUTORS  GENERALLY. 

1.  iction  A(jainst  Personal  Rcprcsc7itaiivcs 
—Negligence  of  Deceased  as  a  Solicitor — Sur- 
vival of  Cause  of  Action — Actio  personalis 
moritur  cum  persona.] — An  action  for  negli- 
gence against  a  solicitor  is  not  founded  (at 
any  rate  not  exclusively)  on  tort ;  it  arises 
out  of  the  contract  of  employment,  of  which 
it  is  an  implied  term  that  the  solicitor  will 
use  due  skill  and  diligence. 

Therefore  an  action  will  lie  in  respect  of 
tlie  negligence  of  a  deceased  solicitor  against 
his  personal  representatives  after  his  death. 

Vinlarj  v.  Chirneij  ((1888)  20  Q.  B.  D.  494; 

57  L.  J.  Q.  B.  247;  52  J.  P.  324;  36  W.  R.  534; 

58  L.  T.  664— C.  A.)  discussed 

Wilson  V.   Tucker   ((1825;  3  Starkie  N.  P. 
154;  D.  &  R.  (N.  P.  C.)  30)  followed. 
Davies  v.  Hood  and  Others,   (1903)  88  L.  T. 
[19;  19  T.  L.  R.  158-Ridley.  J. 

2.  Corporate  Body  and  Individuals— Grant 
to.]— Probate  cannot  be  granted  to  a  body 
corporate  (e.g.,  the  Law  Guarantee  and 
Trust  Society)  and  an  individual,  who  have 
both  been  named  as  executors  in  a  will. 

In  the  Goods  of  Martin,  (1904)  90  L.  T.  264; 
[20  T.  L.  R.  257— Jeune,  P. 

3.  Executor  do  Son  Tovt-  Chntiels  Real- 
Acquiring  Possessory  Title—Next  of  Kin 
and  Administrator.l—K  person  who  has  gone 
into  possession  of  chattels  real  of  a  deceased, 
as  executor  de  son  tort,  and  remained  in 
possession  for  twelve  years,  may,  in  the 
absence  of  circumstances  raising  an  infer- 
ence of  an  express  trust,  rely  on  the 
Statute  of  Limitations  in  answer  to  an 
action  for  the  recovery  of  the  lands  brought 
by  a  person  taking  out  administration  to 
the  deceased. 

Doyle  v.  Foley  (No.  1),  [1903]  2  Jr.  R.  95— 
[K.  B.  D. 
See  also  title  Death  Duties. 


4.  Gift  to  E.recutoi — Picsuniiiiion^Gift  of 
llesiduc] — Where  a  legacy  to  an  executor  is 
one  of  residue  the  ordinary  presumption 
that  it  is  prima  facie  given  to  him  in  that 
character  for  his  trouble  does  not  arise. 

Griffiths  v.  Pruen  (11  Sim.  202)  followed. 
In  re   Maxwell;   Eivers   v.   Curry,    [1906]    1 
[Ir.  R.  38&-C.  A. 

5.  Implied  Trust — Residue  given  to  Execu- 
tors—Implied Trust  for  Next  of  Kin — Secret 
Trust — Parol  Evidence.} — A  testator,  whose 
next  of  kin  were  his  brother  T.  and  the  ten 
children  of  his  deceased  brother  C,  ap- 
pointed A.  and  B.  executors  of  his  will,  and 
gave  them  small  legacies  in  return  for 
their  trouble;  he  gave  all  his  residuary 
estate  to  his  executors  "  to  apply  the  same 
as  they  shall  think  fit."  After  the  execution 
of  the  will,  the  testator,  in  reply  to  a  ques- 
tion by  one  of  the  executors  as  to  how  he 
wished  the  residue  to  be  applied,  said  that 
he  would  like  the  six  younger  children  of  C. 
to  have  it,  and  did  not  wish  the  four  elder 
children  or  T.  to  get  any. 

Held— that  the  executors  took  not  bene- 
ficially but  with  an  implied  trust  for  the 
next  of  kin;  that  the  trust  could  not  be 
varied  by  evidence  of  a  conversation  after 
the  execution  of  the  will,  and  that  the  doc- 
trine of  secret  trusts  had  no  application  to 
the  facts  of  the  case. 


Balfe 


Halfpenny, 


[1904]    1    Ir.    R.    486 
[Barton,  J. 


6.  Intermeddling  before  Probate— Renun- 
ciation—  JVilful  Default— Delay — Loss  of  In- 
terest.]— A  testator  died  in  1882,  having  by 
his  will  appointed  S.  and  E.  and  another 
executors.  The  will  was  not  proved  until 
1889,  when  it  was  proved  by  S.  alone.  The 
testator's  estate  was  got  in  and  administered 
by  S.  and  E.  before  and  after  probate,  but 
E.,  who  was  a  solicitor,  alleged  that  he  had 
only  acted  as  solicitor  and  agent  for  S. 

In  April,  1894  an  action  was  commenced 
by  one  of  the  residuary  legatees  under  the 
will  for  administration  of  the  testator's  es- 
tate, and  an  account,  on  the  footing  of  wilful 
default,  against  S.  and  E. 

The  statement  of  claim  was  delivered  on 
the  28th  May,  1894,  and  on  the  following  day 
E.  renounced  probate.  The  action  was 
pressed  against  him  on  the  ground  that  he 
had  intermeddled  with  the  assets,  and  could 
not  afterwards  renounce. 

Part  of  the  testator's  estate  consisted  of 
a  policy  of  insurance  on  his  life,  which  was 
deposited  with  his  bankers  as  security  for 
an  overdraft.  In  July,  1883,  a  letter  was 
written  to  the  insurance  company  signed  by 
the  three  executors  named  in  the  will,  direct- 
ing them  to  pay  the  amount  of  the  policy 
to  the  bankers.  It  appeared  that  this  letter 
was  written  by  arrangement  with  the 
bankers.  The  insurance  company  refused  to 
pay  until  probate.  The  money  was  finally 
paid  on  the  18th  Nov.,  1889,  "with  interest 
at  1  per  cent,  for  the  interval.  Meanwhile 
38—2 
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Executcrs  Generally — Continued.  I 

the  testator's  estate  had  been  charged  with 
interest  by  the  bankers  at  the  rate  of  5  per 
cent.  The  delay  in  getting  in  the  policy 
moneys  was  relied  ou  by  the  plaintiff  as  an 
act  of  wilful  default. 

HELD-that  there  being  no  proof  that  the  ^ 
executors  did   wrong   in  not   paying  otf   the 
bankers,    and    so    reducing    the    policy    and 
getting  in  the  asset  which  it  represented,  a 
case   of   wilful   default   could    not   be   estab- 
lished;   that    payment    of    debts    even    m    a  i 
wrong   order   was   not   a   wrong   entitling   a 
let'atee   to    relief,    nor    did    such    payment 
amount   to   wilful    default ;  and   that,    if   no 
sufficient  proof  or  even  vr^^o.  facie  evidence-  j 
of  a  breach  of  duty  was  given,   it  was  not  ; 
right  to  insert  in  the  judgment  any  declara- 
tion of  liability,  or  even  an  inquiry  as  to 
liability  based  upon  such  supposed  breach 

"^DeSon  of  North,  J..  [1897],  1  Ch.  422;  W 
L.  J.  Ch.  155;  76  L.  T.  18;  45  W.  E.  284; 
affirmed. 

In  re  Stevens;  Cooke  v.  Stevens,  [1898]  1  Ch. 

ri62;   67   L.   J.    Ch.   118;   77   L.   T.   508;   14 

T.  L.  R.  Ill;  46  W.  R.  177-C.  A. 

7.  Intermeddling  before  Prolate— Executor 
compelled  to  take  up  Probate. ]-If  an  exe- 
cutor have  intermeddled  with  an  estate,  he 
may  be  compelled  on  the  application  of  a 
legatee  to  take  up  probate,  though  from  his 
conduct  he  appears  an  undesirable  person  to 
fill  the  office  of  executor. 


In  the  Goods  of  Coates, 


,  L.  T.  820- 
[Jeune,  P. 


8.  Misappropriation  —  Bankruptcy  —  In- 
junction —  Receiver  —  Jurisdiction.]  —  The 
Court  has  jurisdiction  to  restrain  a  person 
from  acting  as  an  executor,  without  appoint- 
ing a  receiver  of  the  property. 

BowBN    V.    Phillips,    [■'897]    1    Ch.    174;    66 

[L.  J.  Ch.  165;  75  L.  T.  628;  4  Manson,  370; 

45  W.  R.  286— Kekewich,  J. 

9.  Renunciation— Retraction— Court  of  Pro- 
hate  Act,  1857  (20  &  21  Vict.,  c.  77),  s.  79.]- 
The  Court  of  Probate  Act,  1857,  s.  79,  does 
not  abrogate  the  formfr  practice  of  the 
Ecclesiastical  Courts,  which  allowed  an 
executor,  who  had  renounced,  to  retract 
his  renunciation,  on  good  cause  shown,  for 
the  purpose  of  taking  probate. 

One  of  two  executors  took  probate  of  a 
will  and  absconded. 

The   other    executor,    who    had   previously 
renounced,    was    allowed   to    retract   his    re- 
nunciation  for   the   purpose   of  taking   pro- 
bate. 
In  the  Goods  of  Stiles,  [1898]  P.  12;  67  L.  J.  P. 

[23;  78  L.  T.  82;  14  T.  L.  R.  61;  46  W.  R. 
444— Jeune,  P. 

10.  Residue  Undisposed  of—Next-of-Kin— 
Equal  Legacies  to  All  Executors— Rights  of 
Executors  to  Residue.']— A  testator  by    his 


will  appointed  three  executors  and  gave  them 
each  a  legacy  of  .£1,000,  and  in  addition  he 
gave  to  one  executor  his  foreign  decorations, 
to  another  his  diamond  ring  and  his  gold 
watch.  The  residuary  personal  estate  was 
not  disposed  of  by  the  will,  and  the  testator 
•lied  without  leaving  any  next-of-kin. 

Held— that  the  specific  bequests  to  two  of 
the  three  executors  did  not  prevent  the  ap- 
plication of  the  rule  that,  where  pecuniary 
legacies  of  equal  amount  are  given  to  the 
executors,  the  presumption  is  that  they  are 
not  intended  to  take  the  residue  beneficially; 
and  that  therefore  the  Crown  was  entitled. 
In  re  Glukman  ;  Attorney-General  v.  Jeffeeys, 

[1907]  1  Ch.  171;  70  L.  J.  Ch.  82;  96  L.  T. 
225;  23  T.  L.  R.  212-Eady,  J. 

11.  Sole  Executor  —  Trust— Reversioner— 
Judicial  Trustee  Act,  1896  (59  &  60  Vict.  c.  35), 
s.  1,  sub-ss.  2  and  i—J udicial  Trustee  Rules, 
1897,  rules  2,  4,  and  5.]— By  the  express  terms 
of  the  Judicial  Trustee  Act,  1896,  it  is  en- 
tirely in  the  discretion  of  the  Court  whether 
a  judicial  trustee  shall  be  appointed  or  not; 
in  the  absence  of  misconduct  on  the  part  of 
a  sole  executrix  the  Court  refused  to  appoint 
a  judicial  trustee  on  the  application  of  the 
residuary  legatee  against  the  wish  of  the 
tenant  for  life  and  sole  executrix,  but  re- 
mitted the  summons  to  chambers  to  appoint 
an  ordinary  trustee  under  the  Trustee  Act, 
1893,  to  act  with  the  executrix,  such  trustee 
to  be  nominated  by  her. 
In  re  Ratcliff,  [1898]  2  Ch.  352;  67  L.  J.  Ch. 
[562;  78  L.  T.  834— Kekewich,  J. 

11.  GRANT  OF  LETTERS  OF  ADMINISTRA- 
TION. 

(a)  Administration  Bond. 

12.  Dispensing  with  Sureties— Trustee  in 
B ankruptcy .'\— The  Court  can  ^rant  letters  of 
administration  to  a  trustee  in  bankruptcy 
without  requiring  any  further  security  than 
his  personal  bond,  as  he  has  already  been 
made  responsible  in  the  bankruptcy,  and  no 
further  precaution  is  necessary. 

In  the  Goods  of  Cope  ((1890),  15  P.  D.  107; 
59  L.  J.  P.  94;  .38  W.  R.  688;  62  L.  T.  500- 
Hannen,  P.)  followed. 

In  the  Goods  of  Astbury,  (1899),  80  L.  T.  296 
[—Jeune,  P. 

13.  Dispensing  with  Sureties— Probate  Act, 
1857  (20  &  21  Vict.  c.  77),  s.  81.]— The  appli- 
cants were  the  trustees  of  a  testator's  will 
who  died  in  186t,  and,  subject  to  a  life  in- 
terest to  his  widow,  gave  his  residuary  estate 
to  his  two  sons.  One  of  these  sons  died  in 
1880  and  the  other  in  1890,  both  intestate 
and  bachelors.  The  widow  died  in  1901,  and 
probate  of  her  will  was  granted  to  the  exe- 
cutors therein  named,  the  applicants,  who 
applied  for  grants  of  letters  of  administra- 
tion to  the  sons'  estates:  All  debts  and 
funeral  expenses  of  the  sons  bad  long  since 
been  paid. 
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Held— that  on  applying  for  the  grants  of 
letters  of  administration,  the  bond  of  the  ap- 
plicants alone  should  be  accepted  as  a  sutti- 
cient  compliance  with  sect.  81  of  the  Probate 
Act.  1857. 
In    the    Goods    of    Paton,    [1901]    I'.    188;    70 

[L,  J.  P.  49;  84  L.  T.  570;  17  T.  L.  R.  434- 
Jeune,  P. 


14.  Next  of  Kin  a  Lunatic— Dispensing 
with  Sureties— Official  Solicitor  Committee 
of  Lunatic's  Estate— Grant  to  him  as  such 
Committee.^-ln  1899  Mrs.  C.  took  out 
letters  of  administration  to  her  mother's 
estate,  and  a  large  portion  of  such  estate 
was  still  unadministered.  In  1902  Mrs.  C. 
was  found  by  inquisition  to  be  a  lunatic, 
and  the  official  solicitor  was  appointed 
committee  of  her  estate.  He  had  completed 
his  security,  and  now  applied  for  a  grant  of 
administration  of  the  mother's  estate 
during  the  lunacy  of  Mrs.  C. 

The  grant  was  made  on  the  solicitor's  own 
bond  without  sureties. 

In  the  Goods  of  Unwin,  (1903)  87  L.  T.  749; 
[19  T.  L.  R.  91— Barnes,  J . 


15.  Dispensing  with  Sureties— Nominee  of 
a  Public  Departme7it.] — Where  a  nominee 
of  the  Board  of  Education,  the  residuary 
legatees  under  a  will,  obtained  a  grant  with 
the  will  annexed,  the  Court  dispensed  with 
sureties  to  the  administration  bond. 
In  the  Estate  of  Bryan,  Board  of  Education 

[v.  Recbell,   [1905]   P.  88;   74  L.  J.  P.  41; 
92  L.  T.  42G;  21  T.  L.  R.  107— Jeune,  P. 


16.  Dispensing  with  Sureties— Trustee  in 
Bankruptcy— Seeurittj— Bankruptcy  Rules, 
188G,  r.  342.]-The  husband  of  a  lady  who 
died  intestate  was  adjudicated  bankrupt 
without  having  taken  out  letters  of  ad- 
ministration to  his  wife.  The  Official  Re- 
ceiver was  appointed  trustee  in  his  bank- 
ruptcy, and  he  gave  general  security  to  the 
amount  of  JES.OOO  under  rule  342  of  the 
Bankruptcy  Rules,  188G.  The  Official  Re- 
ceiver having  taken  out  letters  of  adminis- 
tration to  the  bankrupt's  wife,  the  Court 
gave  leave  to  dispense  with  his  giving  secu-  I 
rity  in  the   administration.  i 

In  the  Goods  of  Causton,   [1906]  P.  124;   75 

[L.  J.  P.  42;  94  L.  T.  C13;  22  T.  L.  R.  124- 
Barncs,  P. 


17.  One  Surety  Executing  Bond— Refusal 
of  Co-Surety  to  Execute  Bond— Execution  by 
Another  Substituted  Co-Surety— Cancella- 
tion of  Bond— Recall  of  Grant.]— A  surety  to 
an  administration  bond  executed  it  on  the 
assurance  that  the  other  person  named 
therein  as  a  co-surety  would  execute  it.  Sub- 
sequently the  latter  refused  to  execute  it, 
and  the  name  of  another  surety  was  substi- 


tuted, and  he  executed  the  bond.  The  first 
surety,  who  had  not  assented  to  the  altera- 
tion, moved  to  cancel  the  bond. 

Held— that  the  bond  was  void  and  must 
be  cancelled;  that  the  grant  must  be  re- 
called so  far  as  the  first  surety  was  con- 
cerned, and  that  the  administratrix  must 
pay  the  costs  of  the  application. 
In  the  Goods  of  Cowardin,  (1902)  86  L.  T. 
[2C1;  18  T.  L.  R.  220— Barnes,  J. 

18.  Personal  Bond  without  Sureties — 
Funds  in  Court— Court  of  Probate  Act,  1857 
(20  &  21  Vict.  c.  77;,  ss.  82,  83.]-Grants  of 
letters  of  administration  of  several  estates 
were  obtained  by  the  applicant.  All  the 
grants  were  under  the  nominal  sum  of  dfilOO. 
The  grants  to  two  of  the  estates  were  in- 
creased. These  two  estates  consisted  of 
funds  standing  to  the  credit  of  an  action 
in  the  Chancery  Division.  The  applicant 
applied  for  a  reduction  of  the  penalties  on 
the  bonds.  The  applicant's  own  share  was 
nominal. 

Held— that  the  proper  order  to  make  was 
that  as  to  the  amounts  that  would  be  paid 
to  other  persons  directly  under  the  order 
in  the  Chancery  action  the  applicant  should 
enter  into  a  personal  bond  without  sureties, 
and  as  to  so  much  as  was  coming  to  him- 
self he  should  give  a  bond  with  sureties. 
In  the  Goods  of  Leach,  (1899)  80  L.  T.  170— 
[Barnes,  J. 

19.  Premium  Paid  to  Insurance  Company 
—Allowance  Out  of  Estate.']— Where  a  per- 
son who  is  entitled  as  of  right  to  a  grant  of 
administration,  but  is  otherwise  unable  to 
give  justifying  security,  procures  a  surety 
bond  from  an  insurance  company,  and  pays 
a  premium  thei-eon,  it  is  within  the  discre- 
tion of  the  Court  to  allow  the  amount  of 
such  premium  out  of  the  general  personal 
estate,  where  the  circumstances  of  the  case 
show  that  reliable  security  could  not  other- 
wise be  obtained,  and  that  the  course 
adopted  was  reasonable  and  proper,  and  for 
the  interest  of  all  parties  entitled  to  the 
assets. 

In  re  Lucas;  Parr  v.  Blair,  [1900]  I'lr.  R. 
[292— V.  C. 

(b)  As  on  an  Intestacy. 

20.  Document  Purporting  to  be  a  Will- 
Compromise.]— The  deceased  died  without 
issue  or  parent.  He  executed,  in  the  pre- 
sence of  two  witnesses,  a  document  purport- 
ing to  be  his  will,  whereby  he  bequeathed 
everything  he  possessed  to  his  nurse,  under 
whose  care  he  had  been  for  some  years 
before  his  death,  and  appointed  her  sole 
executrix.  An  agreement  of  compromise 
was  entered  into  between  the  executrix  and 
members  of  the  deceased's  family. 

Upon  the  umk'rstanding  that  the  appli- 
cant would  swear  that  lie  was  the  next  of 
kin    when    obtaining    the    grant,    the    Court 
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granted  to  the  applicant  letters  of  adminis- 
tration as  upon  an  intestacy. 

Crosby  v.  Noton  ((1867)  36  L.  J.  P.  &  M. 
55;  15  W.  R.  775;  16  L.  T.  153)  followed. 
In  the  Goods  of  George  Dennis,   [1899]  P. 
[191 ;  68  L.  J.  P.  67-Jeune,  P. 

21.  Non-appearance  of  Legatees — Grant  to 
Next  of  Kin  as  on  an  Intestacy. I—G.  Q. 
brought  an  action  to  have  an  alleged  will  of 
J.  Q.  pronounced  against  and  for  a  grant  of 
administration.  The  defendants  A.  J.  Q. 
and  others  entered  a  caveat  against  adminis- 
tjation  to  G.  Q.  The  legatees  under  the 
alleged  will,  which  had  been  made  at  New 
York  at  a  time  it  was  contended  that  the 
testator  was  insane,  did  not  appear. 

Held— that  A.  J.  Q.  was  entitled  to  a  grant 
of  administration  as  on  an  intestacy  on 
proof  that  he  was  next  of  kin  of  the  de- 
ceased. 

Morton  v.  Thorpe  ((1863)  3  Sw.  &  Tr.  179; 
32  L.  J.  P.  174r— Sir  C.  Cresswell)  followed. 

In  the  Goods  of  Quick  ;  Quick  v.  Quick,  [1899] 

[P.  187;  68  L.  J.  P.  64;  80  L.  T.  808— 

Jeune,  P. 

22.  Bevocation  of  only  Will — Form  of 
Grant— Wills  Act,  1837  (1  Vict.  c.  26),  s.  20.] 
— Where  a  testatrix  in  accordance  with  sect. 
20  of  the  Wills  Act,  1837,  duly  revoked  her 
will  and  made  no  other. 

Held — that  there  should  be  a  grant  as 
upon  intestacy,  not  annexing  the  paper  of 
revocation,  but  with  a  note  that  the  grant 
was  made  in  consequence  thereof. 
TooMER  V.  SoBiNSKA,  [1907]  P.  106;  7G  L.  J.  P. 
[19;  96  L.  T.  475— Deane,  J. 

23.  Will  not  Forthcoming— Citation  of 
Parties  Interested  —  Non-appearance. 1 — 
Where  parties  interested  under  an  alleged 
testamentary  paper  had  been  cited  to  appear 
and  propound  it  and  had  not  done  so,  the 
Court  granted  administration  as  to  an  in- 
testate. 

Morton  v.  Thorpe  ((1863)  3  Sw.  &  Tr.  179; 
32  L.  J.  P.  174;  7  L.  T.  (n.s.)  194)  followed. 

In  the  Goods  of  Bootle;  Heaton  v.  Whalley 

[and  Others,  (1901)  84  L.  T.  570 ;  17  T.  L.  E. 

476— Jeune,  P. 

(c)  Citation. 

24.  Father  —  Disappearance  of  Father  — 
Grant  to  Sole  Surviving  Brof/ier.]— A.  W.  H. 
died  in  England,  a  lunatic,  bachelor,  and  in- 
testate. His  mother,  sisters,  and  brothers 
(except  the  applicant  for  administration, 
A.  C.  H.)  had  predeceased  him.  His  father 
had  not  been  heard  of  for  over  thirty  years. 

Held- that  the  father  of  the  intestate 
should  be  cited. 

In   the   Goods   of    Harper,    [1899]    P.    59;    68 
[L.  J.  P.  48;  80  L.  T.  294— Barnes,  J. 


25.  Ileir-at-Law—Land  Transfer  Act.  1897 
(60  &  61  Vict.  c.  65)— (20  &  21  Vict.  c.  77), 
s.  7'3—Scct.  2,  suh-s.  4,  of  the  Land  Trans- 
fer Act  has  not  the  effect  of  extending  the 
Powers  of  the  Court  under  sect.  73  of  20  &  21 
Vict.  c.  77  to  realty.']— Where  a  wife  dies 
after  January  1,  1898,  intestate  as  to  real 
estate,  but  having  made  a  will  bequeathing 
her  personalty  to  her  husband  and  appoint- 
ing him  executor,  and  the  husband  survived 
her  but  died  intestate  without  having  proved 
the  will,  a  grant  of  letters  of  administration 
cannot  be  made  to  the  husband's  adminis- 
trator without  citing  the  wife's  heir-at-law. 

Under   certain   circumstances   a   grant   ad 

colligenda  bona  may  in  such  a  case  be  made 

and  framed  so  as  to  apply  to  the  realty. 

In  the  Goods  of  Egberts,   [1898]   P.  149;   67 

[L.  J.  P.  71;  78  L.  T.  390— Jeune,  P. 

26.  Heir-at-Law  Abroad  and  his  Address 
Unknown— Court  of  Probate  Act,  1857  (20  & 
21  Vict.  c.  77),  s.  73— Land  Transfer  Act,  1897 
(60  &  61  Vict.  c.  65),  s.  2,  sub-s.  4.]— Notwith- 
standing the  provisions  of  sect.  2,  sub-sect. 
4  of  the  Land  Transfer  Act,  1897,  and  the 
fact  that  the  heir-at-law  of  an  intestate  had 
not  been  cited,  the  Court  granted  adminis- 
tration under  sect.  73  of  the  Court  of  Pro- 
bate Act,  1875,  to  one  of  the  next-of-kin,  the 
heir-at-law  being  abroad  and  his  address 
being  unknown. 

In  the  Goods  of  Blenkinsop,  (1901)  49  W.  E. 
[336— Barnes,  J. 

27.  Husband— Deed  of  Separation— Property 

j  to  go  as  if  Husband  had  predeceased  Wife.'} — 
I  The  deceased  had  separated  from  her  hus- 
band, and  by  the  deed  of  separation  which 
was  alleged  to  be  in  operation  at  her  death, 
on  her  death  in  his  lifetime  all  her  property 
was  to  go  as  it  would  have  gone  if  her  hus- 
band had  died  in  her  lifetime.  The  hus- 
band was  alleged  to  have  become  a  bankrupt 
and  indebted  to  the  estate  of  the  deceased 
for  payments  due  under  the  deed  amounting 
to  J^Sil.     Her  estate  was  small. 

The  Court  granted  letters  of  administration 
conditionally  on  the  husband  being  cited  by 
advertisement,  as  he  might  dispute  the 
validitj'  of  the  deed. 

In  the  Goods  of  Megson,  (1899)  80  L.  T.  295— 
[Jeune,  P. 

28.  Next-of -Kin— Grant  of  Letters  of  Ad- 
ministration to  Heir-at-law— Land  Transfer 
Act,  1897  (60  &  61  Vict.  c.  65.]— Where  a  per- 
son has  died  intestate  after  the  1st  Jan.,  1898, 
possessed  of  real  estate,  but  not  possessed  of 
personaltj',  letters  of  administration  may  be 
granted  to  the  heir-at-law  without  citing  the 
next-of-kin. 

In  the  Goods  of  Barnett,   [1898]  P.  145;  67 
[L.  J.  P.  85;  78  L.  T.  391-Barnes,  J. 

29.  Next-of -Kin— Previous  Death  of  Hus- 
band  Intestate  and  without  Issue— Intestate's 
Estate  less  than  £500— Death  of  Widow  In- 
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testate-  I ntc.ftatts'  Estates  Act,  1890  (53  &  54  j 
Vict.  c.  29),  s.  1— Court  of  Probate  Act,  1857 
(20  &  21  Vict.  c.  77),  s.  73.J-A  husband  died 
intestate  without  issue,  leaving  a  widow.   His 
estate  did   not   exceed   <£500.       Subsequently  , 
his   widow    died    intestate    without    having  i 
taken  out   letters  of   administration   to   her 
husband.     Letters   of  administration   to   the 
widow's   estate   were   granted   to   her   sister, 
who  thereupon  applied  for  letters  of  adminis- 
tration to  the  husband's  estate. 

Held— that  as  the  widow  was  entitled  to  the 
whole  of  her  husband's  estate,  letters  of  ad- 
ministration would  be  granted  without  citing 
the  next-of-kin. 

In  the  Goods  of  Geeen,  (1901)  84  L.  T.  61;  17 
[T.  L.  E.  242— Barnes,  J. 

(d)  Creditors 

30.  Creditor's  Right  to  Letters  of  Adniinis- 
tration — Right  of  Retainer — Assets  in  the 
J urisdiction.] — A  creditor  will  not  be  granted 
letters  of  administration  to  defeat  the  right 
of  retainer  of  the  next  of  kin  unless  he  can 
show  the  existence  of  assets  in  the  jurisdic- 
tion. 

A    general    allegation    of    information   and 

belief  as  to  the  existence  of  assets  is  useless. 

In   the  Goods   of  Foy,    (1898)   78  L.   T.  49— 

[Barnes,  J. 

31.  Grant  to  Creditor.']— The  deceased  in 
1871  charged  a  reversionary  interest  in  per- 
sonalty in  favour  of  a  creditor.  He  died  in- 
testate in  1878,  leaving  his  father  his  next  of 
kin.  His  father  died  in  1888  having  ap- 
pointed A.  his  executrix.  A.  died  in  1896  hav- 
ing appointed  L.  her  executrix.  No  letters 
of  administration  had  been  taken  out  to  the 
estate  of  the  deceased.  The  reversionary  in- 
terest fell  into  possession  in  1897.  The  charge 
had  been  assigned  to  the  applicants  and  the 
sum  due  on  it  exceeded  the  property  charged. 
L.  consented  to  the  application. 

Held— that  a  grant  ought  to  be  made  to 
the  applicants. 

In  the  Goods  of  Low,   (1898)  78  L.  T.  566— 
[Barnes,  J. 

32.  Grant  to  Creditor— Mortgagee  by  Sub- 
demisc— Outstanding  Day— Limited  Grant.]— 
The  deceased  was  tenant  for  a  term  of  four- 
teen years.  He  sub-demised  the  premises  to 
W.  S.  by  way  of  mortgage  for  the  unexpired 
residue  of  the  term,  less  the  last  day  of  the 
term  of  which  the  mortgagor  covenanted  to 
stand  possessed  in  trust  for  W.  S.,  or  as  he 
should  direct.  In  default  of  payment  ot 
principal  and  interest  W.  S.  entered  into 
j)()ssessi()ii  of  the  premises.  The  deceased 
was  at  the  time  of  his  death  insolvent  and 
possessed  no  real  or  personal  property.  He 
loft  surviving  him  three  children.  W.  S. 
assigned  to  the  applicant  under  the  power  of 
sale  in  the  mortgage  the  sub-lease  and  the 
beneficial  interest  in  the  last  day  free  from 
all  equity  of  ledeniption. 


The  applicant  asked  for  a  grant  of  letters 
of  administration  limited  to  the  outstanding 
day.     The  children  had  been  cited. 

Held— that  letters  of  administration  limited 

to  the  outstanding  day  of  the  term  might  be 

granted  to  the  applicant. 

In  the  Goods  of  Kingwell,  (1899),  81  L.  T.  461 

[—Barnes,  J. 

33.  Notice  to  Next  of  Kin— Court  of  Pro- 
bate Act,  1857  (20  &  21  Vict.  c.  77),  s.  73.]— 
The  deceased  at  the  time  of  his  death  was  an 
inmate  of  a  county  lunatic  asylum,  and  was 
indebted  to  the  guardians  of  the  union  in  the 
sum  of  de52  for  maintenance.  The  only  next 
of  kin  was  the  deceased's  daughter,  also  an 
inmate  in  the  same  asylum,  and  who  was 
also  indebted  to  the  same  guardians.  The 
clerk  to  the  guardians  moved  for  a  grant  of 
letters  of  administration  under  sect.  73  of 
the  Court  of  Probate  Act,  1857. 

Held— that  notice  must  be  given  to  the 
next  of  kin. 

In  the  Goods  of  Dbuce,  (1899),  68  L.  J.  P.  120; 
[81  L.  T.  458-Barnes,  J. 

(e)  Crown's  Rights. 

34.  Bastard  —  Real  and  Personal  Estate  — 
Nominee  of  Crown— Land  Transfer  Act,  1897 
(60  &  61  Vict.  c.  65),  s.  1.]— Where  a  person 
dies  a  widow  (or  bachelor)  without  issue,  a 
bastard  and  intestate,  entitled  to  real  and 
personal  estate,  the  grant  of  administration 
to  the  nominee  of  the  Crown  will  be  of  the 
personal  estate  only,  as  before  the  Land 
Transfer  Act,  1897.  The  Crown  is  not  bound 
by  that  Act. 

In  the  Goods  op  Haetldy,   [1899]   P.  40;   68 
[L.  J.  P.  16;  47  W.  E.  287-Jeune,  P. 


35.  Death  of  Sovereign— Death  of  Intestate 
without  Next-of -Kin— Right  of  Sovereign's 
Executors  to  Nominate  Solicitor  to  take 
Gronf.]— Grants  of  letters  of  administra- 
tion of  the  personal  estate  and  effects  of  a 
deceased,  who  had  died  domiciled  in  the 
County  Palatine  of  Lancaster  intestate  and 
without  kin,  had  been  made  by  the  Court 
to  the  then  solicitor  for  the  Duchy  of  Lan- 
caster for  the  use  of  her  late  Majesty  Queen 
Victoria.  The  then  solicitor  died  without 
having  completed  administration. 

Held— that  the  Court  would  allow  the 
executors  of  her  late  Majesty  to  nominate 
the  solicitor  to  the  Duchy  to  take  grants 
for  their  use  in  all  cases  where  their  bene- 
ficial use  was  undisputed.  The  solicitor, 
however,  must  give  the  usual  administra- 
tion bond  (from  which  he  would  be 
exempted  by  statute  if  he  took  for  the  use 
of  the  Sovereign),  but  sureties  would  bo 
dispensed  with. 
In  the  (ioods  of  Best  and  Othees,   [1901]   P. 

[333;  17  T.  L.  K.  720;  71  L.  J.  P.  9;  85  L.  T. 
640— Jeuno.  P. 
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Letters  of  Administration — Continued, 
(f)  Cum  testamento  annexo. 

36.  Relation  Back  of  Administrator's  Title 
—No  Executor  Named— Universal  Devisee 
and  Legatee— Administration  or  Probate- 
Land  Transfer  Act,  1897  (60  &  61  Vict.  c.  65), 
ss.  1,  24.]— The  Land  Transfer  Act  has  not 
altered  the  practice  whereby  a  universal 
legatee  and  devisee  (no  executor  being 
named)  is  entitled  only  to  administration  : 
cum  test,  annexo,  and  not  to  probate 
according  to  the  tenor. 

Semble,  the  title  of  an  administrator  dates  I 
back  to  the  date  of  death  in  respect  of  real 
as  well  as  of  personal  estate.  In  any  case 
the  devisee  is  in  no  worse  a  position  as  ad- 
ministrator than  as  executor,  for  the  Court 
would  aid  by  appointing  a  receiver  if  neces- 
sary to  protect  his  interests. 
In  the  Goods  of  Peyse,  [1904]  P.  301;  73 
[L.  J.  P.  84;  90  L.  T.  747-C.  A. 

37.  Special  Circumstances  —  Grant  to 
Stranger  in  Blood— Court  of  Probate  Act, 
1857  (20  &  21  Vict.  c.  77),  s.  73.]— On  account 
of  litigation,  which  it  was  desired  by  all 
parties  interested  in  the  estate  to  put  an 
end  to,  and  also  on  account  of  the  position 
of  the  applicant  in  relation  to  the  estate, 
a  stranger  in  blood  who  had  been  employed 
by  the  deceased  in  auditing  his  accounts, 
administration  with  will  annexed  was 
granted  to  the  applicant  under  the  73rd  sec- 
tion of  the  Probate  Act,  1857,  subject  to 
consents  of  the  widow  and  all  the  parties 
interested,  and  an  affidavit  of  fitness  of  the 
proposed  administrator  being  filed. 
In  the  Goods  of  Pottee;  Pottee  v.  Pottee, 

[1899]  P.  265;  68  L.  J.  P.  97;  81  L.  T.  234- 
Barnes,  J. 

38.  Special  Circumstances — Disappearance 
of  Executor— Court  of  Probate  Act,  1857 
(20  &  21  Vict.  c.  77),  s.  73.]— A  testatrix  died 
leaving  personalty  of  the  value  of  ^£2,000. 
She  appointed  two  executors.  One  of  the 
executors  did  practically  nothing  except 
draw  c£25  from  the  assets  on  account  of  ex- 
penses,^ and  shortly  afterwards  sailed  with 
his  family  for  New  York,  leaving  no  ad- 
dress. The  other  executor  renounced  pro- 
bate. All  parties  interested  under  the  will 
consented  to  the  grant  of  administration 
with  the  will  annexed  to  one  of  the  sons 
and  a  residuary  legatee. 

Held— that  imder  sect.  73  of  the  Court  of 

Probate  Act,  1857,  the  grant  might  be  made. 

In  the  Goods   of   Massey,    [1899]    P.   270;   68 

[L.  J.  P.  127;  81  L.  T.  493— Barnes,  J. 

39.  Special  Circumstances— Foreign  Domi- 
cil  of  Teslatrix—No  Executors— Next  of 
Kin  out  of  Jurisdiction— Estate  and  some 
Beneficiaries  in  England— Court  of  Probate 
Act,  1857  (20  &  21  Vict.  c.  77),  s.  73.]— The 
testatrix  died  domiciled  in  the  Republic  of 
Ilayti,    having    made    a    holograph    will    in 


accordance  with  the  forms  required  by  the 
laws  and  constitutions  of  the  Eepublic,  but 
not  in  accordance  with  the  Wills  Act.  She 
appointed  no  executor  or  residuary  legatee, 
but  the  will  contained  {inter  alia)  the  fol- 
lowing words:  "M.  E.  Bordu  of  Port-au- 
Prince  and  Mr.  J.  B.  Wallace  of  Liverpool 
shall  carry  out  my  last  wishes."  The  sole 
next-of-kin,  the  sister  of  the  testatrix,  who 
was  entitled  to  half  the  estate,  was  in  Hayti. 
The  persons  entitled  to  the  remaining  half 
were  in  England,  and  consented  to  the  ap- 
pointiiKMit  of  Mr.  J.  B.  Wallace  as  adminis- 
trator with  the  will  annexed.  The  only 
estate  consisted  of  a  sum  of  ^1,260  7s.  lid. 
in  the  hands  of  Mr.  J.  B.  Wallace's  firm 
in  Liverpool. 

The  Court  made  a  grant  to  Mr.  J.  B. 
Wallace  under  sect.  73  of  the  Court  of  Pro- 
bate Act,  1857,  of  administration  with  a 
certified  copy  of  the  will  annexed. 
In  the  Goods  of  Moffatt,  [1900]  P.  152;  69 
[L.  J.  P.  98— Jeune,  P. 

40.  Special  Circumstances— Testatrix  De- 
serted by  her  Husband — Grant  to  Daughter 
—Husband  not  Cited— Court  of  Probate  Act, 
1857  (20  &  21  Vict.  c.  77),  s.  73.]-The  Court 
granted  administration  with  the  will 
annexed  under  sect.  73  of  the  Court  of  Pro- 
bate Act,  1857,  to  the  daughter  of  the  testa- 
trix's husband.  Mho  had  deserted  her 
twenty-five  years  prior  to  her  death,  and 
had  not  been  heard  of  since,  the  daughter 
swearing  that  she  believed  herself  to  be  the 
sole  next-of-kin,  and  the  husband  not  being 
cited. 

In  the  Goods  of  Byene,   (1901)  84  L.  T.  570; 
[17  T.  L.  E.  452- Jeune,  P. 

41.  Special  Circumstances — Charitable  Be- 
quest— Gift  to  Roman  Catholic  Bishop  for 
the  Library  of  a  Diocesan  Seminary — Death 
of  Bishop  and  two  of  his  Successors — Court 
of  Probate  Act,  1857  (20  &  21  Vict.  c.  77),  s. 
73.]— Canon  Lalor  died  on  March  20th,  1901, 
leaving  a  will  dated  Aiigust  16th,  1880,  under 
which  he  left  his  books  to  the  Eight  Eev. 
James  Dar.ell,  Eoman  Catholic  Bishop  of 
Southwark,  for  the  library  of  the  Diocesan 
Seminary  of  Southwark,  and  also  two  bonds 
of  ^100  each  on  the  Government  of  Queens- 
land, the  interest  of  the  said  bonds  to  be 
applied  to  the  binding,  maintenance,  &c.,  of 
the  aforesaid  books  in  the  first  place,  and 
then  to  the  purchase  of  ne'w  ones.  After 
giving  a  number  of  small  legacies,  the  testa- 
tor appointed  Dr.  Danell  his  residuary 
legatee,  and  directed  that  if  there  should  be 
any  surplus  it  should  be  applied  to  increas- 
ing one  specific  legacy,  and  the  remainder,  if 
any,  to  go  to  increase  the  legacy  for  the 
Seminary  library  aforesaid.  Dr.  Danell 
died  in  1881,  and  was  succeeded  in  the 
Bishopric  by  three  bishops,  the  last  of  whom 
was  still  alive,  and  in  whom  the  library  was 
vested  e.r-officio. 

Held— that  there  miist  be  a  grant  of  ad- 
ministration  with  the   will  annexed  to  the 
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present  Bishop  of  Southwark,  under  the 
73rd  Section  of  the  Probate  Act,  1857,  as  a 
prima  facie  case  had  been  made  out,  but 
that  this  grant  was  not  to  prejudice  the 
next-of-kin's  rights  to  any  proceedings  he 
might  desire  to  take  in  Chancery  or  else- 
where. 

In  the  Goods  of  Laloe,  (1902)  71  L.  J.  P.  17; 
[85  L.  T.  643;  18  T.   L.  R.  15— Barnes,  J. 

42.  Special  Circumstances — Sole  Executrix 
Incapable  of  Acting — Joint  Grant  to  her 
Nominees — Court  of  Probate  Act,  1857  (20  & 
21  Vict.  c.  77),  s.  73.] — Where  a  sole  executrix 
and  universal  legatee  was,  owing  to  ill- 
health,  incapable  of  taking  probate,  the 
Court  made  a  joint  grant  with  the  will  an- 
nexed to  her  nominees. 

In   the   Goods   of   Davis.    [1906]    P.    330;    75 
[L.  J.  P.  94— Deane,  J. 

(g)  De  Bonis  Non. 

43.  Fresh  Grant  to  One  of  the  Next-of-Kin 
— Disappearance  of  Former  Administratrix 
—Revocation  of  Grant.]— If  the  Court  has, 
iu  certain  circumstances,  made  a  grant  of 
administration  in  the  belief  and  hope  that 
the  person  appointed  will  properly  and 
fully  administer  the  estate,  and  if  it  turns 
out  that  the  person  so  appointed  will  not  or 
cannot  administer,  the  Court  may  revoke 
the  inoperative  grant,  and  make  a  fresh 
grant. 

An  intestate  died,  leaving  his  widow  and 
six  children  by  a  former  marriage,  all  sui 
juris,  him  surviving.  Administration  was 
granted  to  the  widow  in  1885.  By  an  order 
made  in  the  Chancery  Division  in  1899,  a 
sum  of  money  was  payable  to  the  legal  per- 
sonal representative  of  the  intestate.  The 
administratrix,  though  every  effort  had  been 
made  to  trace  her,  could  not  be  found.  The 
six  children  desired  that  a  grant  de  bonis 
non  should  be  made  to  J.  L.,  one  of  their 
number. 

IIeld— that  the  grant  formerly  made  to 
the  widow  of  the  intestate  should  be  re- 
voked, and  a  fresh  grant  issued  in  favour 
of  J.  L.  in  respect  of  the  personal  estate  and 
effects  of  the  intestate  left  unadministered. 
In  the  Goods  of  Loveday,  [1900]  P.  151;  C9 
[L.  J.  P.  48;  83  L.  T.  092— Jcune,  P. 

44.  Partner  of  Deceased  Nominee  of  all 
Parties— Court  of  Probate  Act,  1857  (20  &  21 
Vict.  c.  77),  s.  73.]— A  grant  of  administra- 
tion with  the  will  annexed  was  made  to  a 
stranger  in  blood,  who  had  been  employed 
by  the  deceased  in  auditing  his  accounts,  as 
tiie  nominee  of  all  parties.  When  he  died 
a  grant  de  bonis  non  was  made  to  his  partner 
with  the  consent  of  all  parties. 

In  the  Goods  of  Potter;  Potter  v.  Potter, 
[(1900)  69  L.  J.  P.  53— Jeune.  P. 

45.  Previous  Grant  to  Attorneu  of  a  Next- 
of-Kin — Persons     Eniitled — Applicalion     for 


Fresh  Grant— Notice.]— Tho  deceased  left  a 
son  and  daughter,  his  next-of-kin,  both  resi- 
dent out  of  jurisdiction.  The  son  appointed 
an  attorney,  who  took  out  letters  of  admin- 
istration in  this  country,  and  died,  leaving 
part  of  the  estate  of  the  deceased  unad- 
ministered. The  daughter  afterwards  ap- 
pointed an  attorney,  who  applied  for  a  grant 
de  bonis  non,  for  the  use  and  benefit  of  the 
daughter,  limited  until  such  time  as  she 
should  come  to  this  country  and  duly  apply 
for  and  obtain  administration. 

The  Eegistrar  refused  the  application,  but, 
on  further   application. 

The  Court  made  the  order  for  a  grant  as 
prayed. 

Whether    in    such    cases    notice    must    be 
given  to  a  person  equally  entitled  with  the 
I  applicant,  qucere. 
!  In   the   Goods   of   Barton,    [1898]    P.   11 ;    G7 

[L.   J.  P.  10;  77  L.   T.  629;  78  L.  T.  81- 
Jeune,  P. 


46.  Renunciation  —  Retractation  —  Joint 
Grant  to  Wife  and  Children.]— A.  H.  T.  be- 
came bankrupt,  and  died  on  September  1st, 
1896,  intestate.  He  left  five  children  by  his 
first  wife  and  one  by  his  second  wife,  who 
survived  him. 

In  1897  letters  of  administration  to  his 
estate  were  granted  to  the  Official  Receiver 
of  the  Lincoln  County  Court,  on  renunciation 
duly  signed  by  or  on  behalf  of  the  widow 
and  children,  as  well  as  letters  of  adminis- 
tration de  bonis  non  of  the  estate  of  the  first 
wife. 

The  Official  Receiver  paid  all  the  debts, 
and  had  a  substantial  sum  in  hand  for  dis- 
tribution, and  desired  to  be  released.  The 
widow  and  two  of  the  six  children  moved 
to  revoke  the  grant  to  the  Official  Receiver, 
and  asked  leave  to  retract  the  renunciations, 
and  applied  for  a  joint  grant. 

Held— that  the  joint  grant  should  go;  that 
it  would  be  sufficient  to  revoke  the  grants, 
and  make  a  fresh  grant  to  A.  H.  T.'s  estate 
only.  As  his  representatives,  the  applicants 
would  be  entitled,  as  a  matter  of  course, 
to  represent  the  first  wife's  estate. 
In  the  Goods  of  Thacker,  [1900]  P.  15;  09 
[L.   J.   P.   1;  81   L.   T.   790-Barnes.   J. 


47.  Limited  Grant  to  Trustee— Shares  in 
French  Railways— Legal  Estate  in  Intestate 
—  Bankrupt  lioieficial  Owner.']  —  A.,  a 
British  subject,  domiciled  in  England,  died 
intestate,  a  bachelor,  without  any  known 
uoxt-of-kin.  Administration  was  granted  to 
J.  T.,  a  creditor,  who  died  some  years  later. 
Certain  shares  in  two  French  railways  which 
A.  formerly  possessed  had,  prior  to  his  death, 
passed,  together  with  the  right  of  receiving 
the  dividends,  into  C.'s  hands,  but  no  formal 
transfer  or  registration  had  been  made.  C. 
was  subsequently  adjudicated  bankrupt. 

Held— that  administration  de  bonis  non  in 
the   estate   of   A.    might   bo   granted    to   C.'s 
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trustee  in  bankruptcy,  limited  to  the  shares 
in  the  French  railway's,  the  legal  estate  in 
which  was  vested  in  A.   at  the  time  of  his 
death. 

In   the   Goods    of   Agnese,    [1900]    P.    60;    69 
[L.  J.  P.  27;  82  L.  T.  204— Jeune,  P. 

48.  Surviving  Executor  absent  from  Eng- 
land—No Intention  to  Return,  or  to  Continue 
to  Act — Grant  de  bonis  non  to  Nominee  oj 
Assignee  of  Besiduary  Legatee.']— Where  a 
surviving  executor,  after  proving  the  will 
and  codicil  left  England  not  intending  to 
return  or  continue  to  act,  the  Court,  on 
motion,  granted  administration  de  bonis  non, 
with  the  will  and  codicil  annexed,  to  the 
nominee  of  the  assignee  of  the  residuary 
legatee  without  requiring  citation  or  any 
formal  nQi;ice  to  be  served  upon  the 
executor. 

In  the   Goods   of  Campion,    [1900]    P.   13;   69 

[L.  J.  P.  19;  48  W.  R.  288;  81  L.  T.  790— 

Barnes,  J. 

(h)  Foreigners. 

49.  Colonial  Grant— Resealing— Intestacy.] 
—A  testator  died  leaving  a  will,  probate  of 
which  was  granted  in  England  to  the  exe- 
cutors therein  named.  Under  this  will  the 
personal  representatives  of  the  testator's 
brother  were  entitled  to  a  legacy  of  ,±'250. 
The  brother  had  died  intestate  in  the  Colony 
of  Victoria,  where  he  was  domiciled,  and  had 
left  no  estate  in  England.  Letters  of  ad- 
ministration to  his  estate  were  granted  in 
Victoria  to  his  widow. 

Held— that  the  Colonial  grant  could  bt 
resealed  in  England. 

In  the  Goods  of  Sanders,   [1900]   P.  292;    69 
[L,  J.  P.  121;  83  L.  T.   716— Barnes,  J. 

50.  Colonial  Grant — Resealing  in  England- 
Colonial  Probates  Act,  1892  (55  &  56  Vict.  c. 
6.).] — A  colonial  grant  of  administration, 
though  limited  to  specific  property,  may  be 
resealed  in  the  United  Kingdom,  upon  com- 
plying with  the  requirements  of  the  Colonial 
Probates  Act,  1892. 

W.,  who  died  in  St.  Vincent,  resident  and 
domiciled  there,  was  administrator  of  the 
estate  of  G.,  and  at  W.'s  death  certain  sums, 
in  England  and  St.  Vincent,  belonging  to 
G.'s  estate  were  standing  in  his  name.  A 
grant,  limited  to  these  particular  sums,  was 
made  to  G.'s  widow  in  St.  Vincent  with  the 
consent  of  \V.'s  next  of  kin,  to  whom  a  grant 
was  made  as  to  the  rest  of  W.'s  estate. 

Held  —   that   G.'s  widow   could   have   her 
grant  resealed  in  England,  in  order  to  obtain 
payment  of  such  of  the  moneys  which  were 
deposited  in  English  banks. 
In   the   Goods   of    Smith,    [1904]    P.    114;    73 

[L.  J.  P.  28;  90  L.  T.  169;  20  T.  L.  R.  119- 
Bucknill,   J. 

51.  Egyptian  Law  —  Attorney  of  an 
Attorney.]— Where  a  power  is  given  ^--   "" 


by 


heir-at-law  to  an  attorney  to  appoint  an- 
other attorney  for  the  purpose  of  adminis- 
tration of  the  estate  of  a  deceased  foreigner, 
and  such  power  is  allowable  by  the  law  of 
the  deceased's  doniicil,  letters  of  adminis- 
tration will  be  granted  to  the  attorney 
duly  appointed  by  the  first  attorney. 

Quebec  and  Richmond  Railway  v.  Quinn  (12 
Moo.  P.  C.  C.  232)  affirmed  and  followed. 

Semble,  where  a  power  of  attorney  ex- 
pressly authorises  the  appointment  of  an 
attorney  by  an  attorney,  the  maxim  Dele- 
gatus non  potest  delegare  does  not  apply. 
In  the  Goods  of  Abdul  Hamid  Bey,  (1898)  67 
[L.  J.  P.  59;  78  L.  T.  202-Jeune,  P. 

52.  Foreign  and  English  Wills— English 
Will  Appointing  Executors— Foreign  Domi- 
cil  —  Foreign  Will  —  Grant  to  Foreign  Ad- 
ministrators—Executors passed  orcr.]— Our 
Courts  cannot  follow  the  foreign  law  so  far 
as  to  grant  administration  to  a  person  by 
our  law  disqualified  from  taking  the  grant; 
but,  otherwise,  they  will  follow  the  law  of 
the  foreign  domicil. 

The  deceased,  who  died  domiciled  in  Bel 
gium,  left  a  I3elgian  will,  and  also  an 
English  will  and  codicil  appointing  execu- 
tors and  dealing  with  his  English  property. 
The  Belgian  Court  having  appointed  ad- 
ministrators of  his  estate  in  13elgium,  the 
English  Court  passed  over  the  execitors, 
and  made  a  grant  of  administration,  with 
all  three  documents  annexed,  to  the  foreign 
administrators. 

In  the  Goods  of  Meatyard,  [1903]  P.  125;  72 
[L.  J.  P.  25;  89  L.  T.  70— Jeune,  P. 

53.  Foreign  Grant  of  Letters  of  Adminis- 
tration with  Will  annexed — Similar  Grant 
in  this  Country— Foreign  Official  Collecting 
Money  in  this  Country.]  —  C.  S.  died  in 
Tasmania,  domiciled  there,  and  leaving  a 
will  disposing  of  his  property  without  quali- 
fication as  to  its  locality,  and  appointed 
G.  B.  executor,  who  renounced  probate.  The 
Supreme  Court  of  Tasmania  appointed  a 
curator  of  the  deceased's  estates  in  Tas- 
mania, subject  to  such  orders  as  might 
from  time  to  time  be  made  by  the  Court. 
The  attorney  of  the  curator  applied  for  a 
grant  of  letters  of  administration  to  C.S.'s 
estate  with  will  annexed. 

The  Court  granted  the  application  on  the 
ground  that  a  grant  had  been  made  by  ihe 
foreign  Court,  and  by  virtue  of  that  grant 
the  applicant  was  entitled  to  a  grant  in 
this  country,  notwithstanding  that  a  foreign 
official  would  be  entitled  to  collect  money 
here. 

In  the  Goods  of  Scarr,  (1899)  80  L.  T.  296— 
[Jeune,  P. 

54.  Foreign  Will— Property  in  England- 
Extracts  from  Will.]— Where  the  will  of  a 
foreigner  resident  abroad  was  proved  by 
the  executor  in  the  foreign  Court,  and  the 
testatrix  died  possessed  of  property  in  Eng- 
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luu(i,  the  Court  refused  to  make  a  grant  to 
the  executor  of  administration  with  extracts 
from  tlie  will  annexed,  such  extracts  re- 
latinc;  to  the  English  property  and  being 
furnislied  by  the  foreign  Court,  to  enable 
the  application  to  be  made. 
In  the  Goods  of  Baroness  Von  Faber,  (1904) 
[20  T.  L.  R.  640— Jeune,  P. 

55.  Lunacij  of  Administratrix  —  Appoint- 
ment of  foreign  Administrateur  Provisoire.] 
—Where  the  wife  of  a  domiciled  foreigner 
obtained  letters  of  administration  with  the 
will  annexed  to  his  assets  in  England  and 
became  insane  abroad,  the  Court  granted 
letters  of  administration  to  an  Administra- 
teur Provisoire  appointed  by  a  foreign  Court 
for  the  use  and  benefit  of  the  lunatic  so 
long  as  the  applicant  remained  Administra- 
teur Provisoire. 

In  the  Goods  of  Goldschmidt,  (1898)  78  L.  T. 
[763— Jeune,  P. 

56.  Will  in  Custody  of  Foreign  Govern- 
ment—Graiit  ad  coUigenda  till  Original  or 
Exemplification  brought  in.]— The  testator 
and  his  wife  made  a  mutual  will  in  Cape 
Colony  before  a  notary  public,  and  left 
the  will  in  his  custody.  The  notary  died, 
and  according  to  the  law  of  Cape  Colony  the 
Government  of  Cape  Colony  took  possession 
of  all  documents — including  the  will — left  in 
his  possession  for  safe  custody.  The  testator 
died  in  England  after  having  made  there  a 
second  will  confirming  his  previous  will, 
and  appointed  his  wife  sole  executrix  as 
to  all  his  property  in  Great  Britain.  It 
was  necessary  that  someone  should  be  ap- 
pointed to  superintend  the  business  of  the 
testator. 

The  Court  made  a  grant  to  the  widow  ad 

coUigenda    till    the     original    will    or    an 

exemplification  could  be  brought  in. 

In  the  Goods  of  Brown,  (1899)  80  L.  T.  360- 

[Jeune,  P. 

57.  Will  of  Frenchwoman  —  Subsequent 
Marriage  in  England  to  French  Fugitive 
Criminal  —  Revocation  —  Domicil  — Animus 
Revertendi-IKin*  Act,  1837  (7  Will.  4  &  1 
Vict.  c.  26),  s.  18.]— The  validity  of  a  pre- 
nuptial  will,  so  far  as  it  affects  movable 
property,  depends  not  only  on  the  law  of 
the  doinicil  of  the  testator  at  the  time  of 
his  death,  but  also  on  the  law  of  his  doniicil 
at  the  time  of  his  making  his  will,  and  at 
the  time  of  his  subsequent  marriage;  but 
the  doniicil  of  the  testator  on  each  of  these 
occasions  must  be  determined  by  the 
English  Court  of  Probate  in  the  English 
nense— i.e.,  according  to  those  legal  princi- 
ples which  are  recognised  in  this  country 
and  are  part  of  its  law. 

To  acquire  an  English  domicil  in  the 
English  sense,  not  only  is  a  cliange  of  resi- 
dence and  place  of  business  required,  but 
there  must  be  an  intention  to  adopt  the 
new  residence  permanently  or  for  an  in- 
definite period. 


According  to  international  law  as  under- 
stood and  administered  in  England,  the 
effect  of  marriage  on  the  movable  property 
of  spouses  depends  prima  facie  on  the 
doniicil  of  the  husband  in  the  English  sense 
at  the  time  of  the  marriage;  and,  ever 
assuming  that  it  is  possible  for  the  parties 
to  accept  in  this  respect  by  express  agree- 
ment {e.g.,  by  marriage  settlement)  a  matri- 
monial regime  different  from  that  of  the 
country  of  the  husband's  domicil  at  the 
time  of  the  marriage,  yet  no  such  intention 
ought  to  be  circumstantially  inferred  in  the 
absence  of  such  express  agreement. 

Per  Vaughan  Williams,  L.J. —The  rule 
that  a  pre-nuptial  will  is  revoked  by  the 
subsequent  marriage  of  the  testator  is  part 
of  the  matrimonial  regime  of  England. 

A  Frenchwoman,  in  1870,  made  a  will  in 
England  in  the  French  language,  which  was 
a  holograph  will  valid  by  the  law  of  France, 
whether  she  was  domiciled  in  England  or 
France.  She  tvas  in  service  in  England, 
and  this  by  French  law  rendered  her 
domicil  (in  tha  French  sense)  English  at 
that  time.  She  afterwards  :iet  up  a  laundiy 
business  in  London.  Her  principal  estab- 
lishment was  in  England,  and,  according 
to  French  law,  she  was  domiciled  (in  the 
French  sense)  in  England.  In  May,  1874, 
she  married  a  French  refugee,  known  by 
the  name  of  Martin,  and  continued  to  live 
in  England  till  her  death  in  1895.  Accord- 
ing to  French  law  and  in  the  FrencK  sense, 
her  husband  was  domiciled  in  England 
when  he  married.  He  dared  not  go  back  to 
France  for  many  years,  but  he  could  safely 
do  so  at  the  end  of  twenty  years  from  the 
time  he  fled  from  his  own  country.  He 
went  back  in  1890,  a  few  years  after  it  was 
safe  to  do  so,  and  remained  there,  living 
with  his  own  relatives.  One  of  his  reasons 
for  returning  was  the  state  of  his  health ; 
another,  probably,  the  unsatisfactory  state 
of  his  relations  with  his  wife. 

Held,  by  Eigby,  L.J.,  and  Vaughan 
Williams,  L.J.  (Lindley,  M.E.,  dissenting)— 
that  (in  the  English  sense)  the  domicil  of 
the  testatrix  at  the  time  of  her  marriage 
was  English,  and  her  marriage  revoked  her 
will,  and  that  the  grant  of  letters  of  ad- 
niinstration  with  the  will  annexed  must  be 
revoked. 

Decision   of   Jeune,   P.    (G8   L.    J.   P.    IOC; 
81  L.  T.  459),  reversed. 
In  re  Martin;  LousTAr.AN  v.  Loi'stalan,  [1900] 

[P.  211;  69  L.  J.  P.  75;  48  W^  R.  509;  82 
L.  T.  807;  10  T.  L.  R.  354-C.  A. 


58.  Will  of  Married  Woman  Domiciled 
Abroad— Administration  with  Will  Annexed 
—  Ijimited  or  (leneral  (Irant  .^—'V\n*  sole 
executor  applied  for  probate  in  the  registry 
of  the  will  of  a  married  woman  wlio  had 
died  domiciled  abroad.  The  husband,  a 
colonel  in  the  Italian  army  and  an  Italian 
subject,  who,  with  the  exception  of  a  small 
legacy,  was  the  universal  legatee  named  in 
the  will,  concurred  in  the  application. 
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Held— that  the  applicant  could  not  take 
the  grant  as  executor;  that  he  was,  how- 
ever, entitled  to  a  full  grant  of  adminis- 
tration with  the  will  annexed. 

In  the  goods  of  Hallyburton  ((1866)  L.  E. 
1  P.  &  M.  90;  12  Jur.  (n.s.)  416;  35  L.  J.  P. 
122;  U  L.  T.  (n.s.)  136-Sir  J.  P.  Wilde)  and 
In  the  Goods  of  Trefond  ([1899]  P.  247;  68 
L.  J.  P.  82;  81  L.  T.  56— Jeune,  P.,  No.  59, 
infra)  explained. 

In  the  Goods  of  Vannini,   [1901]   P.   330;   71 
[L.  J.  P.  7-Jeune,  P. 


(i)  Limited  Grants. 

59.  Appointee  —  Testatrix  a  Married 
Woman— Domicil— Will  Executing  Power  of 
Appointment—Invalid  as  Will,  Good  as 
Executing  Power— Consent  of  Husband.]- A 
married  woman  lived  in  England  apart 
from  her  husband,  who  was  a  domiciled 
Frenchman.  She  made  a  will  in  English 
form,  purporting  to  execute  a  power  of 
appointment  \inder  her  marriage  settle- 
ment. Ihe  applicant  for  a  general  grant 
of  administration  with  the  will  of  the  de- 
ceased annexed  applied  as  the  appointee 
in  trust  under  the  marriage  settlement  of 
the  deceased  (which  it  seemed  included  all 
her  property),  as  the  will  had  not  been 
executed  in  accordance  with  the  law  of  the 
deceased's  domicil — namely,   in  France. 

Held— that  in  the  absence  of  a  consent  by 
the  husband,  a  general  grant  must  be  re- 
fused; but  that  a  grant  would  be  made  to 
the  applicant  as  appointee,  limited  to  such 
property  as  the  deceased  had  power  to  dis- 
pose of,  and  did  dispose  of  by  her  will ; 
but  if  the  consent  of  the  husband  could  be 
obtained  the  applicant  might  take  a  full 
grant,  either  under  the  73rd  section  of  the 
Court  of  Probate  Act,  1857,  or  otherwise. 

In  the  Goods  of  Tee  fond,   [1899]  P.  247;  68 
[L.  J.  P.  82;  81  L.  T.  56-Jeune,  P. 


60.  Assignee  of  Estate — Grant,  xrith  Will 
Annexed.~\—\Jpon  application  by  the  as- 
signee of  the  freehold  and  pure  personal 
estate  of  a  testator  for  a  grant  of  adminis- 
tration, limited  to  certain  leaseholds  held 
by  the  testator  upon  trust  for  the  said 
assignee. 

Held— that  it  was  safer  in  such  cases  that 
the  will  should  be  annexed  to  the  grant. 

In   the    Goods    of    Butler,    [1898]    P.    9;    67 

[L.  J.  P.  15;  77  L.  T.  376;  46  W.  R.  445— 

Jeune,   P. 

61.  Durante  Absentia — Absence  out  of  the 
Jurisdiction  of  Administrator — Guardian  of 
Next-of -Kin— Probate  (Ireland)  Act,  1857  (20 
&  21  Vict.  c.  79),  s.  79.]— Under  the  75th  sec- 
tion of  the  ProJjate  Act,  1857,  the  guardian 
of  the  person  and  fortune  of  a  minor  next- 
of-kin   is   entitled   to   apply   for   a   grant   of 


administration  during  the  absence  out  of  the 
jurisdiction  of  the  administrator  of  the 
deceased,  who  had  left  Ireland  without  ad- 
ministering the  assets. 

In  the  Goods  of  Lee,   [1898]    2    Ir.    R.    81— 
[Andrews,  J. 

62.  Grant  ad  colligendum — No  Relations  in 
England — Immediate  Necessity  for  Sale  of 
Business.] — A  small  shopkeeper  left  an 
estate  worth  about  <£265.  He  was  believed 
to  be  a  bachelor  and  to  have  died  intestate. 
He  had  no  relations  in  England.  Before  his 
death  the  deceased  had  asked  the  applicant 
to  manage  his  affairs.  The  applicant  was  a 
creditor  for  about  d£20.  If  the  shop  were 
closed  once  the  business  would  be  worthless, 
but  if  sold  immediately  it  would  fetch  =£100. 

Held— that  a  grant  ad  colligendum  might 
be  made  to  tJae  applicant  in  the  form 
adopted  in. 

In  the  Goods  of  Schwerdtfeger,  ((1876)  1 
P.  D.  424;  45  L.  J.  P.  46;  24  W.  R.  298;  34 
L.  T.  (n.s.)  72. 

In  the  Goods  of  Bolton,   [1899]  P.  186;  68 
[L.  J.  P.  63;  80  L.  T.  631— Barnes,  J. 

63.  Husband— Limited  Grant— Wife's  Pro- 
perty not  for  her  Separate  Use — Probate 
Rules  15  and  18  of  March,  1887.]— Under  cer- 
tain circumstances  a  grant  of  letters  of  ad- 
:ninistration  limited  to  such  property  as  the 
wife  could  not  dispose  of  by  will  may  still  be 
'uade  to  a  husband  though  the  wife  has 
nade  a  will. 

In  1875  the  deceased,  a  married  woman 
domiciled  in  New  Zealand,  the  law  of  which 
colony  in  respect  of  married  women's  pro- 
perty was  at  that  time  identical  with  Eng- 
lish law  before  the  passing  of  the  Married 
Women's  Property  Acts,  made  a  will  pur- 
porting to  dispose  of  all  her  property,  and 
after  her  death  in  1875  the  will  was  proved 
in  New  Zealand.  She  had  been  at  the  time  of 
her  marriage  entitled  to  certain  sums  under 
English  settlements.  These  were  not  limited 
to  her  separate  use  and  had  never  been 
reduced  into  possession  during  her  lifetime. 

llaiLD — that  letters  of  administration  to 
these  sums  might  be  granted  to  the  hus- 
band. 

In  the  Goods  of  Donovan,  (1898)  78  L.  T.  567— 
[Barnes,  J. 

64.  Husband— Limited  Grant— Wife's  Pro- 
perty not  for  her  Separate  Use— Probate 
Rules  15  &  18  March,  1887.]— The  deceased 
was  at  the  time  of  her  marriage  in  1872 
entitled  to  a  mortgage  debt  not  settled  for 
her  separate  use.  This  debt  was  never  re- 
duced into  possession.  The  deceased  made  a 
v/ill  purporting  to  dispose  of  the  whole  of 
her  property,  under  which  the  husband  was 
appointed  executor. 

The   Court  gave  the   husband  a  grant  of 

administration  limited  to  such  property  as 

the  wife  could  not  dispose  of  by  will. 

In   the   Goods   of   Leman,    [1898]    P.    215;    67 

[L.  J.  P.  100;  78  L.  T.  764- Jeune,  P. 
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65.  A'l.rt  -of  -  Kin  Declining  to  Assist 
Specific  Legatee  or  take  a  Grant— Legatee  in 
Poor  Ciicumstances— Limited  Grant,  with- 
out Citing  Next-of-Kin.l—A  niece,  by  a  will 
appointing  no  executor,  left  to  her  aunt 
certain  specified  shares  previously  trans- 
ferred into  her  name  by  the  aunt.  Her 
broth  3rs  refused  to  help  their  aunt  by  exe- 
cuting a  power  of  attorney,  so  that  she 
might  obtain  a  grant.  She  was  in  im- 
po\eri.shed  circumstances  and  much  in  need 
of  the  sbaies;  and,  under  the  circumstances, 
the  Court,  without  requiring  the  next-of- 
kin  to  be  cited,  made  a  grant  to  the  aunt 
limited  to  her  specific  legacy. 

In  the  Goods  of  Baldwin,    [1903]   P.   61-   72 
[L.  J.  P.  23;  88  L.  T.  565-Barnes,  J. 

66.  Pendente  lite— Administrator  and  Re 
cciver—Real  Estate— Notice  to  Heir-at-Law.} 
—In  a  probate  action  where  the  estate  of 
the  deceased  comprised  both  real  and  per- 
sonal property,  and  the  heir-at-law  was  an 
infant,  an  application  was  made  for  an  ad- 
ministrator and  receiver  pendente  lite. 

Held— that  an  order  might  be  made  for 
the  appointment  of  an  administrator  and 
receiver,  but  notice  must  be  given  to  the 
heir-at-law,  and  he  must  be  made  a  party  to 
the  application. 

Wiggins    v.    Hudson,    (1899)   80   L.   T.   296— 
[Jeune,  P. 

67.  Pendente  lite  —  Concurrent  Suits  in 
Chancery  and  Probate  Divisions— Creditors 
—Sureties.]— A  probate  suit  was  in  progress 
relating  to  a  deceased  person's  will.  Credi- 
tors who  were  not  parties  thereto,  brought 
an  administration  action  in  the  Chancerv 
Division,  making  defendants  in  that  action 
the  plaintiffs  and  defendants  in  the  Probate 
suit. 

Upon  the  application  of  such  creditors  the 
Probate  Division  appointed  as  administra- 
tors pendente  lite  the  same  persons  who 
had  been  appointed  in  the  Chancery  Divi- 
sion, and  with  the  same  surety. 
In  the  Estate  of  Cleaver,  [1905]  P.  319-  74 
[L.  J.  P.  164;  94  L.  T.  99-Barnes,  P. 

68.  Power  of  Appointment— Will  made  in 
E.rccuiion  of  Power— Foreign  Domicil.]— By 
marriage  settlement,  made  in  1853,  real 
estate  in  Ireland  and  certain  moneys  were 
vested  in  trustees  by  the  intended  husband 
upon  trust  to  sell  the  real  estate,  and  to 
hold  the  proceeds  of  sale  and  the  moneys 
upon  trust  (in  the  events,  which  happened, 
of  there  being  no  child  of  the  marriage,  and 
of  the  husband  dying  in  the  lifetime  of  his 
wife),  for  such  person  or  persons,  for  such 
estates  and  interests,  and  in  such  manner 
as  he  should  by  deed,  or  by  his  last  will  and 
testament,  in  writing  appoint. 

The  husband  died  in  18G5,  having  made  his 
will  in  Scotland    in  18G2,   by  which  he  gave  I 
all  the  rest  of  his  property  (o  his  wife  for 
life,  and  appointed  hor  residuary  legatee. 


I  In  18GG  probate  of  the  will,  in  common 
form,  was  granted  to  A.,  who  had  been  ap- 

i  pointed  executor  and  trustee.  In  1897,  tha 
wife  died,  having  made  a  will  appointing  B. 
executor  and  residuary  legatee. 

The  husband  was  a  domiciled  Scotchman. 
His  will  was  duly  executed  according  to 
Uie  Wills  Act,  1837,  but  invalid  according  to 
Scotch  law.  The  real  estate  remained  un- 
sold. 
An  action  having  been  brought  to  revoke 

:  the  probate  of  the  will  of  the  husband,  the 

,  Court :  — 

[  Held— (1)  that  the  real  estate  was,  not- 
withstanding the  trust  for  conversion,  to  be 
regarded  as  land;  and  that,  the  will  being 
valid  according  to  the  law  of  England,  the 

,  residuary  gift  was  a  good  appointment  of 
the   beneficial   interest   in   the   lands   to   the 

!  wife;  (2)  that  the  residuary  gift  was  also  a 

■  good   appointment   of  the  trust  moneys,   in- 

1  asmuch  as  the  intention  of  the  settlement 
i\'as  that  the  trust  funds  were  to  be  disposed 
of  by  a  will  made  according  to  the  law  of 
England ;  (3)    that    the   probate    in    common 

I  form  should  be  revoked,  and  liberty  given 
to  B.  to  apply  for  a  grant  limited  to  real 
estate  and  trust  moneys,  the  subject-matter 

j  of  the  power  of  appointment. 
Murray  v.  Champernowne,  [1901]  2  Ir.  E.  232— 
[Andrews,  J. 

69.  Trust— Limited  Grant  to  Cestui  que 
trust- Consent  of  Trustee's  Personal  Repre- 
sentatives.I—E.  E.  E.  was  trustee  for  M.  E. 
of  a  sum  of  India  three-and-a-half  per  cent, 
stock  which  stood  in  the  books  of  the  Bank 
of  England  in  his  name  at  the  date  of  the 
application.  The  applicant  M.  E.  applied 
for  administration  limited  to  the  trust  fund. 
Probate  of  E.  E.  E.'s  will  was  granted  to 
his  wife.  Probate  of  the  wife's  will  was 
granted  to  E.  H.  Letters  of  administration 
to  E.  H.'s  estate  were  granted  to  the  per- 
sonal representatives  of  E.  E.  E.  the  de- 
ceased, and  they  consented  to  the  applica- 
tion. 

Held  -  that  the  application  might  be 
granted,   limited   as  prayed. 

Pcgg  v.  Chamhcrlnin   ((18G0),  1  Sw.  &  Tr. 
527;  8  W.  E.  273;  2  L.  T.  (n.s.)  25). 
In  the  Goods  of  Eatcliffe,  [1899]  P.  110;  G8 
[L.  J.  P.  47;  80  L.  T.  170-Barnes,  J. 


70.  Trust— Death  of  Surviving  Trustee- 
Grant  Limited  to  Trust  Property.]- B.  was 
the  last  surviving  trustee  of  a  deed,  by 
which  a  rontcharge  on  real  estate  was  put  in 
-ettlement.  B.  died  and  his  own  estate  was 
administered.  His  administrator  having 
died,  the  Court  granted  letters  of  adminis- 
tration (/e  bonis  non  to  his  goods  the  grant 
being  limited  to  the  appointment  of  a  new 
trustee  of  the  settlement  and  to  vesting  the 
rentcharge  in  the  new  trustee. 
In  the  Goods  of  Berry,  [1907]  2  Ir.  E.  209— 
[Andrews,  J, 
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(k)  Passing  Over. 

71.  Executor  —  Bkappcarancc  of  Sole 
Executor— Court  of  Probate  Act,  1857  (20  & 
21  Vict.  c.  77),  s.  73.]— The  sole  executor  ap- 
pointed by  the  testator  had  before  the  testa- 
tor's death  disappeared,  and  a  warrant  had 
been  issued  for  his  arrest  on  a  charge  of 
embezzling  trust  funds.  Since  then  nothing 
had  been  heard  of  him. 

Held— that  the  evidence  was  not  enough 
to  warrant  the  inference  that  the  executor 
was  resident  abroad;  but  that  sect.  73  of 
the  Court  of  Probate  Act,  1857,  extended  to 
the  case,  and  that  there  were  "  special  cir- 
cumstances"  which  justified  the  Court  in 
passing  over  the  executor  and  granting  ad- 
ministration with  the  will  annexed. 

L.  T.  473- 
[Jeune,  P. 


In  the  Goods  of  Wright,  (1899) 


72.  Former  Husband  —  Divorced  Wife- 
Sureties  required  to  Justify.']— Jn  the  case 
of  a  divorced  spouse  dying  intestate,  the 
Court  will  pass  over  the  surviving  spouse 
without  citation,  but  in  granting  adminis- 
tration to  the  next-of-kin  will  require  the 
sureties  to  the  administration  bond  to 
justify. 

In  the  Estate   of   Wallas,    [1905]   P.   326;  75 

[L.  J.  P.  8;  54.  W.   E.   172;  94  L.   T.  102- 

Deane,  J. 

73.  Husband  —  Grant  to  Heir-at-Law  of 
Married  Woman— Land  Transfer  Act,  1897 
(60  &  61  Vict.  c.  65).]-The  words  of  sect.  2, 
sub-sect.  4,  of  the  Land  Transfer  Act,  1897, 
give  the  power  to  grant  letters  of  adminis- 
tration to  the  heir-at-law  of  a  married 
woman  in  preference  to  the  husband. 

Where  the  real  estate  of  the  deceased  is  of 
much  larger  value  than  the  personalty,  the 
Court  will  be  inclined  to  prefer  the  heir-at- 
law  in  granting  letters  of  administration. 
In  the  Goods  of  Ardern,  [1898]  P.  147;  67 
[L.  J.   P.   70;  78  L.   T.  536— Barnes,   J. 

74.  Husband— Not  Cited  and  Passed  Over— 
Summarij  Separation  Order— General  Grant 
—Justifiiing  Sureties— Sum niary  Jurisdiction 
(Married  Women)  Act,  1895  (58  &  59  Vict.  c. 
39),  s.  5— Matrimonial  Causes  Act,  1857  (20  & 
21  Vict.  c.  85),  s.  25.]— Upon  the  death  of  a 
married  woman  who  has  obtained  a  sum 
mary  separation  order,  a  grant  with  justi- 
fying sureties  may  be  made  without  citing 
her  husband  and  passing  him  over. 

In  the  Goods  of  Jones,  (1905)  74  L.  J.  P.  27— 
[Jeune,  P. 
Semble,  however,  the  grant  should  be  limi- 
ted to  property  acquired  by  her  since  the 
date  of  the  separation  order.  See  74  L.  J.  P. 
1C4. 

75.  Wife  -  Wife's  Right  to  Letters  of  Ad- 
ministration.]—llndev  special  circumstances 
the  wife  of  an  intestate  may  be  passed  over, 
and  letters  of  administration  granted  to  a 
child,   without   citing   the  wife, 


The  fact  that  the  wife  eloped  with  another 
;  man  during  the  husband's  lifetime  is  among 

the  most  material  of  such  circumstances. 

In  the  Goods  of  Stevens,  [1898]  P.  126;  67 
I  [L.  J.  P.  60;  78  L.  T.  389;  14  T.  L.  E.  327- 
I  Jeune,  P. 

76.  Wife— Adultery.]— An  intestate  had  ob- 
tained a  divorce,  but  the  decree  was 
rescinded  on  the  ground  of  his  own  adul- 
tery. His  wife  had  not  been  heard  of  for 
several  years  prior  to  his  death. 

Held— that  a  grant  should  be  made  to  his 
son  without  requiring  the  widow  to  be  cited. 

In  the  goods  of  Middleton  ((1888)  14  P.  D. 
23;  58  L.  J  P.  28;  53  J.  P.  103;  60  L.  T.  237— 
Butt.  J.)  distinguished. 

In   the   Goods   of   Fbost,    [1905]    P.    140;    74 
[L.  J.  P.  53 ;  92  L.  T.  667— Deane,  J. 

(1)  Presumption  of  Death  of  Next-of-Kin. 

77.  Citation  Dispensed  M;it/i.]— Where  the 
person  first  entitled  to  a  grant  of  letters  of 
administration  is  missing,  and  the  evidence 
prima  facie  establishes  that  he  is  dead,  a 
grant  may  issue  without  citing  him,  to  an 
applicant  who  swears  that  he  verily  believes 
himself  (or  some  other  person  who  has  re- 
nounced) to  be  next-of-kin. 

In  the  goods  of  Peid  ((1874)  29  L.  T.  932) 
followed. 

In  the  Goods  of  Chapman,  [1903]  P.  192;  72 
[L.  J.  P.  62;  89  L.  T,  308— Jeune,  P. 

78.  Commorientes— Fu5/jand  and  Wife- 
Form  of  Oath  to  lead  Grants.]— X  husband 
and  wife  together  with  their  children  were 
believed  to  have  been  massacred  while  en- 
gaged in  missionary  work  in  North  China. 
Both  husband  and  wife  were  believed  to 
have  died  intestate  and  uninsured.  On 
motion  for  leave  to  swear  the  deaths,  and 
for  grants  of  administration  to  next-of-kin 
of  the  husband  and  wife: 

Hfld— that  leave  should  be  given  to  the 
applicants  respectively  to  vary  the  usual 
form  of  oath  to  lead  the  grants  by  stating 
therein  that  the  husband  and  wife  died  on 
or  since  9th  July,  1900,  and  that  after  due 
inquiries  there  was  no  reason  to  believe  that 
either  survived  the  other. 

In  the  Goods  of  Ewart  ((1859)  1  Sw.  &  Tr. 
258)  followed. 

In  the  Goods  of  Beynon,   [1901]   P.   141;   70 

[L.  J.  P.  31;  65  J.  P.  246;  84  L.  T.  271;  17 

T.  L.  E.  324-Barnes,  J. 

79.  Corroborative  AfUdavit— Court  of  Pro- 
bate Act,  1857  (20  &  21  Vict.  c.  77),  s.  73.]— 
W.  B.  left  England  about  1843,  and  had  not 
been  heard  of  since.  His  wife  remained  in 
England  and  died  in  1857.  In  1904,  the 
eldest  son  of  their  only  child  applied  for  a 
grant  of  administration  to  his  grandmother's 
estate.  W.  B.  had  been  advertised  for,  but 
no  answers  had  been  received ;  and  he  would 
have  been,  if  living,  over  100  years  of  age. 
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IIkld— that  a  arrant  inifjht  go  without  any! 
corroborative  atfidavit  by  a  member  of  the  I 
family. 

In  the  Goods  of  Bowden,   (1905)  21  T.  L.  E.  i 
[13— Jeuiie,  1*. 

80.  Oath  of  Person  Apphjing  for  Grant- 
Form  of— Probate  Act,  1857  (20  &  21  Vict.  c. 
77),  .1.  73.]- -When  the  next-of-kin  of  an  in-  | 
testate  Jias  not  been  heard  of  for  many  years, 
and  the  person,  who  (assuming  tlie  absent 
person  to  have  died  unmarried)  would  be 
the  next-of-kin,  applies  for  a  grant,  he  ought 
to  have  evidence,  and  also  be  prepared  to 
swear,  (hat  the  absent  person  is  dead. 

It  is  not  yet  .settled  whether,  or  no,  it  is 
siifficient  for  him  to  swear  to  his  belief  on 
the  point. 

In  the  goods  of  Beid  ((1874)  29  L.  T.  932) 
and  In  the  Goods  of  Pridham  ((1889)  61  L.  T. 
302--C.  A.)  considered. 

In  the  Goods  of  Jackson,  (1903)  87  L.  T.  747; 
[19  L.  T.  E.  74— Barnes,  J. 

81.  Provisional  Grant— Less  than  Seveit 
Years'  Absence.]- Where  it  is  sought  to  pre- 
sume death  for  purposes  of  administration 
on  the  ground  merely  of  lapse  of  time,  the 
Court,  though  not  bound  by  any  hard  and 
fast  rule  as  to  the  necessity  for  the  expira- 
tion of  seven  years,  may  adopt  the  rulo  as  a 
matter  of  caution. 

Where  a  person  was  entitled  to  a  share 
of  property,  the  subject-matter  of  an  action 
in  the  Chancery  Division,  and  has  not  been 
heard  of  for  a  period  less  than  seven  years, 
the  Court  may  grant  letters  of  administra- 
tion for  the  purpose  of  making  a  claim  in 
the  action,  but  order  them  to  be  returned 
into  the  registry  till  the  seven  years  have 
expired. 

In  the  Goods  of  Winstone,  [1898]  P.  143;  67 
[L.  J.  P.  76;  78  L.  T.  535-Barnes,  J. 

82.  Son— Death  of  Father— Grant  to  Other 
Son— Court  of  Probate  Aet,  1857(20  &  21  Vict, 
c.  77),  s.  73.]-The  death  of  C.  H.,  who  left 
no  will,  had  been  presumed  by  the  Court  to 
have  occurred  in  or  since  1863.  His  father 
had  in  fact  died  in  1866  intestate,  and  had 
left  no  estate  unless  he  survived  his  son 
C.  H. 

Held— that  a  grant  for  administration 
upon  C.  H.'s  intestacy  might  be  made  to  his 
brother,  W.  J.  H. 

7m  the  goods  of  Peck  (^860)  2  Sw.  &  Tr. 
r>OG;  29  L.  J.  P.  95)  followed. 

In  the   Goods  of  Harling,   [1900]   P.   59;   69 
[L.  J.  P.  32;  81  L.  T.  791-Jeune,  P. 

83.  Unheard  of  for  Twenty-six  Years- 
Citation  and  idvertisements  Dispensed  with 
—  Justifying  Security  —  Court  of  Probate 
Aet,  1857  (20  &  21  Vict.  c.  77),  s.  73.]— The 
intestate's  son,  who,  if  alive,  was  entitled 
to    administration,    left    England    with    his 


wife  about  twenty-six  years  before  his 
lather's  death  and  had  never  since  been 
heard  of.  The  estate  was  worth  about  .^6200, 
and  the  applicant  was  entitled  to  at  least 
one-half  in  any  event. 

The  Court,  under  sect.  73  of  the  Court  of 
Procedure  Act,  1857,  granted  administration 
to  the  applicant — a  grandson  of  the  intes- 
tate— upon  his  swearing  that  he  believed 
himself  to  be  the  sole  next-of-kin  of  the  in- 
testate, and  upon  his  giving  justifying 
security  without  any  advertisements. 

In  the  goods  of  Reed  ((1874),  29  L.  T.  (n.s.) 
932)  followed. 

In  the  goods  of  Shoosmith  ([1894]  P.  23; 
63  L.  J.  P.  64;  70  L.  T.  809— Corel  1  Barnes, 
J.)    distinguished. 

In  the  Goods  of  Callicott,  [1899]  P.  189;  68 
[L.  J.  P.  67;  80  L.  T.  421— Jeune,  P. 


84.  Wife— Disappearance— Special  Circum- 
stances—Citation Dispensed  trith-Probate 
Act,  1857  (20  &  21  Vict.  c.  77),  s.  73.]— The 
Court  granted  administration  to  the 
daughter  of  an  intestate,  under  sect.  73  of 
the  Probate  Act,  1857,  without  citing  the 
widow,  the  applicant's  mother,  who  had 
not  been  heard  of  since  1884,  the  applicant 
swearing  that  she  believed  herself  to  be  the 
sole  next-of-kin  and  giving  security. 

In  the  Goods  of  Love,  (1901)  17  T.  L.  E.  721- 
[Jeune,  P. 

(m)  Renunciation  by  Next-of-Kia. 

85.  Grant  to  Assignee  of  Interest.']— A 
bachelor  died  intestate,  leaving  no  very  near 
relatives.  His  only  next-of-kin  were  two 
cousins,  one  a  widow  and  T.  M.,  her  brother, 
who  could  not  be  found.  The  widow  had 
assigned  all  her  interest  to  the  applicant 
for  administration,  and  had  renounced  her 
claim  to  the  administration. 

Held— that,  as  T.  M.  had  been  cited  and 
the  citation  duly  advertised  for  a  sufficient 
time  with  no  result,  his  death  was  allowed  to 
be  presumed,  and  the  applicant  was  entitled 
to  the  grant  of  letters  of  administration. 
In  the  Goods  of  Quilliam,  (1899)  68  L.  J.  P. 
[17;  79  L.  T.  472— Barnes,  J. 


86.  Special  Circumstances— Grant  to  In- 
testate's Brother— Probate  Act,  1857  (20  &  21 
Vict.  c.  77),  s.  73.]— An  intestate  died  a 
widow  and  without  parent  leaving  two 
natural  and  lawful  children  and  only  next- 
of-kin  and  the  persons  alone  entitled  in  dis- 
tribution to  her  personal  estate.  One  of  the 
children  did  not  take  administration  and 
died,  the  other  renounced.  The  husband 
of  the  former  child  expressly  consented  to 
letters  of  administration  being  granted  to 
the  natural  and  lawful  brother  of  the 
intestate,  such  grant  being  necessary  to 
complete  the  title  on  sale  of  leaseholds. 

Held— that  there  were  no  "  special  cir- 
cumstances"    shown     to     bring     the     case 
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within  the  operation  of  sect.  73  of  the  Pro- 
b.ite  Act,  1857,  and  that  the  application  by 
the  intestate's  brother  must  be  refused. 
In  the  Goods  of  Beotherton,  [1901]  P.  139; 
[70  L.  J.  P.  33;  84  L.  T.  330— Barnes,  J. 

87.  Grant  to  Person  having  no  Interest.']— 
Where  the  person  who  is  sole  next-of-kin, 
and  the  only  person  entitled  in  distribution 
to  the  estate,  renounces  her  title  to  ad- 
ministrator to  the  estate  of  the  deceased, 
the  Court  will  make  the  grant  to  a  person 
who  would  have  been  next-of-kin  if  the  sole 
next-of-kin  had  been  out  of  the  way, 
although  such  person  has  no  interest  in 
the  estate. 

In  the  goods  of  Johnson  ((1862)  2  S.  &  T. 
595;  7  L.  T,  (n.s.)  337)  followed. 
In    the    Goods    of    Trigg,    [1901]    P.    42;    69 
[L.  J.  P.  47;  82  L.  T.  626— Barnes,  J. 

(n)  Revocation  of  Grant. 

88.  Distribution  of  Intestate's  Estate— 'Res 
Judicata  —  Acquiescence  —  Laches.]— In    1892 
letters  of  administration  to  an  estate  were 
granted   to   the   defendant    in     the    present 
action  as  the  cousin  and  one  of  the  next-of- 
kin    of    the    intestate,    and    on    the    27th    of  ' 
December,   1892,    the   defendant   commenced 
Chancery    proceedings    for    the    administra- 1 
tion    of    the    estate.     The    present    plaintiff 
made   a   claim   in   these   proceedings   to   be 
entitled  as  one  of  the  next-of-kin  to  a  share 
in    the    distribution    of    the    estate.      This  j 
claim    was    disallowed   by   the    chief   clerk,  \ 
and  the  plaintifi  took   no  further  steps  in 
the  proceedings.     On  the  21st  of  April,  1896. 
a  final  order  for  distribution  of  the  estate  ! 
v.as  made  in  the  Chancery  action,  and  all 
further    proceedings    therein    were    stayed. 
On  the  7th  of  June,  1898,  the  plaintifi  com- 
menced   the    present    action    to    revoke    the 
letters   of   administration   granted   in   1892, 
and  to  obtain  a  grant  in  her  favour. 

Held— that,  as  the  only  object  of  the  pre- 
sent action  was  to  recover  the  property 
which  had  been  distributed,  the  Court 
would  not  assist  the  plaintifi  in  her  attempt 
to  obtain  a  grant  which  would  be  useless 
to  her,  seeing  that  she  could  institute  pro- 
ceedings in  Chancery,  even  though  the 
letters  of  administration  had  not  been  re- 
voked. 

Held  also— that,  though  the  matter  was 
not  res  judicata  against  the  plaintifi  by 
reason  of  the  Chancery  proceedings,  she 
had  been  guilty  of  such  delay  and  acquies- 1 
cence  as  to  disentitle  her  to  maintain  an  | 
action  against  those  who  had  received  the 
estate  by  virtue  of  those  proceedings. 

Decision   of   Gorell   Barnes,   J.    ([1899]   P. 
211 ;  68  L.  J.  P.  91 ;  81  L.  T.  211)  affirmed. 
Mohan  v.  Broughton,  [1900]  P.  56;  69  L.  J.  P. 
[20;  48  W.  E.  371;  82  L.  T.  29-C.  A. 

89.  Suppression  of  Will  Appointing  Execu- 
igr-j^cts     of     Admiriistrqtor     dorip     under 


Grant-Effect  o/.]-E.  suppressed  the  will  of 
his  father  which  appointed  an  executor;  he 
then  obtained  a  grant  of  letters  of  adminis- 
tration, and  deposited  a  lease  of  his  father's 
house  as  security  for  a  debt  due  from  his 
father. 

Upon  discovery  of  the  will  the  grant  was 
revoked. 

In  an  action  by  the  equitable  mortgagee 
of  the  leasehold  house. 

Held— that  the  grant  obtained  by  sup- 
pressing the  will  was  void  ab  initio;  and 
that  all  acts  done  by  E.  as  administrator 
(except  acts  which  he  could  have  been  com- 
pelled to  do  qua  administrator)  were  void 
also;  and  that,  therefore,  the  deposit  of  the 
lease  was  void,  and  that  the  debt  was  barred 
by  the  Statute  of  Limitations. 

Abram  v.  Cunningham  ((1677)  2  Lev.  182) 
and  Graysbrook  v.  Fox  ((1564)  1  Plowd.  275) 
explained  and  applied. 
Ellis  v.  Ellis,  [1905]  1  Ch.  613;  74  L.  J.  Ch. 

[296;     53    W.    E.    617;    92    L.    T.     727— 
Warrington,  J. 


111.  PROBATE. 


(a)  Costs. 


90.  Incidence— Unsuccessful  Effort  to  Pro- 
pound Earlier  Will— New  Rule—R.  S.  C. 
Order  65,  r.  14  (d).]— Under  the  new  rule  14 
(J)  of  Ord.  65  the  Court  has  power  in  any 
probate  action  to  order  costs  to  be  paid  out 
of  any  particular  portion  or  portions  of 
the  estate. 

In  a  case  where  executors  propounded  a 
will  and  a  legatee  under  it  unsuccessfully 
tried  to  set  up  an  earlier  will,  under  which 
he  took  a  larger  interest,  the  Court  ordered 
the  costs  of  both  sides  to  be  charged  on  and 
paid  out  of  the  corpus  of  real  estate  devised 
by  the  will  upheld  to  the  legatee  for  life 
with  remainders  over. 

Dean  v.  Bclmee,  [1905]  1  P.  1 ;  74  L.  J.  P.  12; 
[92  L.  T.  426— Jeune,  P. 

In    another   case    the    Court    ordered    the 

costs  of  all   parties  to  be  paid   out  of  the 

share  passing  to  four  out  of  six  defendants. 

Harrington   v.   Butt,   [1905]   1  P.  3   (n);   74 

[L.  J.  P.  12  (n)— Barnes,  J. 


91.  Incidence— Costs  to  be  Paid  out  of 
"  Estate  "  —  Personalty  Insufficient  —  Lia- 
bility of  Heal  Estate— Practice— Directions 
by  Court  as  to  Incidence  of  Costs — R.  S.  C. 
Ord.  65,  r.  14  (d)— Land  Transfer  Act,  1897 
(GO  &  61  Vict.  c.  65),  ss.  1,  2.]— In  the  case  of 
a  testator  dying  after  1897,  if  costs  of  a  pro- 
bate action  are  ordered  to  be  paid  "out  of 
the  estate,"  the  realty  is  subject  to  the  same 
liability  for  such  costs  as  the  personalty. 

As  a  result  of  Part  I.  of  the  Land  Trans- 
fer Act,  1897,  the  decision  to  the  contrary  in 
In  re  Shaw  ([1894]  3  Ch.  615;  64  L.  J.  Ch. 
47;  43  W.  E.  159;  71  L.  T.  515-Kekewich,  J.) 
is  no  longer  law. 

Unless  the  Court  under  Ord.  65,  r.  14  (d) 
imposes  such  costs  oil  a  particular  portion 
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of  the  estate,  they  ai-e  payable  out  of  the 
ontire  estate,  in  due  order  of  administra- 
tioa. 

In  re  Vickkrstaff;  Vickerstaff  v.  Chadwick, 

[1906]  1  Ch.  762;  75  L.  J.  Ch.  419;  54  W.  Tx. 

414;  94  L.  T.  463— Kekewich,  J. 

92.  Married  Woman— "  Proceeding"  Insti- 
tuted by— Independent  Interest  — Interven- 
tion—Separate Estate  Subject  to  Restraint 
on  Anticipation— R.  S.  C,  1883,  Order  12,  r. 
2S— Probate  Court  Rules,  1862  {Contentious 
Business),  r.  6— Married  Women's  Property 
Act,  1893  (56  &  57  Vict.  c.  63),  s.  2.]— A  will 
was;  brought  forward  for  probate  under 
which  three  persons  became  entitled  to  the 
residuary  estate  of  the  testatrix  in  equal 
shai-es.  The  person  who  brought  forward 
the  will  was  one  of  those  persons,  and  the 
will  was  opposed  by  the  next  of  kin.  An 
action  was  then  brought  by  one  of  the 
three  residuary  legatees  against  the  next  of 
kin  for  the  purpose  of  establishing  the  will. 
One  of  the  other  persons  who  was  entitled 
under  the  same  will  to  an  equal  share  of 
the  residue  was  a  married  woman,  and 
under  Order  XII.,  r.  23,  of  the  Eules  of  the 
Supreme  Court,  1883,  she,  for  the  purpose 
of  asserting  her  independent  interest,  inter- 
vened "  as  a  plaintiff."  Subsequently  she 
delivered  a  pleading  by  which  she  said 
"  that  she  adopts  the  pleadings  of  the  plain- 
tiff herein." 

Held— that  she  was  an  actor  who,  by  in- 
tervening, had  "  instituted  "  a  proceeding 
within  the  meaning  of  sect.  2  of  the  Married 
Women's  Property  Act,  1893;  and  that  the 
Court  had  jurisdiction  to  order  the  costs 
of  the  action,  as  against  the  intervener,  as 
from  the  date  of  the  summons  to  intervene, 
to  be  paid  out  of  her  separate  property, 
including  property  which  was  subject  to  a 
restraint   on   anticipation. 

Crickitt     v.     Crickitt,     [1902]     P.     177;     71 

[L.  J.  P.  65;  86  L.  T.  635;  18  T.  L.  R.  581 

-C.   A. 

93.  Notice  by  Defendants  only  to  Cross- 
examine-R.  S.  C,  Ord.  21,  r.  18.]  —  The 
Court  at  the  hearing  of  a  pro})ate  suit, 
being  of  opinion  that  the  defendants — who 
were  opposing  a  will  and  codicil,  and  had 
given  notice  under  Ord.  21,  r.  18,  that  they 
merely  insisted  on  the  will  being  proved  in 
solemn  form  of  law,  and  that  they  only 
intended  to  cross-examine  the  witnesses  pro- 
duced in  support  of  the  will— had  no  reason- 
able grounil  for  opposing  the  will,  con- 
demned the  defendants  to  pay  the  costs  of 
the  plaintiffs  who  were  propounding  the 
documents. 
Spicer  j;.  Spk'ER,  [1899]  P.  38;  68  L.  J.  P.  19; 

[47  W.  K.  271;  79  L.  T.  707;  15  T.  L.  R.  40 
— Jeune,  P. 

94.  Notice    by    Defendant    only    to    Cross- 
examine— Trustce-R.  S.  C,  Ord.  21.  r.  18.] 
—  In    a    proper    case  — a   case    anywhere    near 
the   dividing   line— the   fact   (hat  the   dcfon- 
B.D.— VOL.   I, 


dant  is  a  trustee  would  lead  the  Court  to 
pay  attention  to  the  argument  that  the 
trustee  is  justified  in  defending  the  interests 
of  the  cestuis  que  trust,  and  ought  not  to 
be  condemned  in  costs  where  he,  under  Ord. 
21,  r.  18,  gives  notice  that  he  desires  only 
to  cross-examine  the  witnesses  to  a  will. 
Perry  v.  Dixon,  (1899)  80  L.  T.  297- Jeune,  P. 

95.  Notice  by  Defendants  to  Cross-examine. 
-R.  S.  C,  Ord.  21,  r.  18.]-0rd.  21,  r.  18,  as 
amended,  was  intended  to  establish  a  new 
and  complete  rule  of  practice,  namely,  that 
a  defendant  giving  the  notice  of  intention 
only  to  cross-examine  is  not  to  be  liable 
to  pay  the  costs  of  the  other  side,  "  unless 
the  judge  shall  be  of  opinion  that  there  was 
no  reasonable  ground  for  opposing  the  will." 
This  rule  governs  the  matter  whether  there 
be  a  jury  or  not,  and  whatever  be  the 
verdict  of  the  jury. 

Held— that  where  a  solicitor  who  drew 
the  will  opposed,  and  who  was  present  at 
its  execution,  was  dead,  one  of  the  attesting 
witnesses  was  dead,  and  the  only  living  wit- 
ness of  its  execution  was  a  person  whose 
uneducated  recollection  was  extremely 
vague,  it  was  not  unreasonable  that  she 
should  be  put  into  the  witness-box  to  state 
upon  oath  what  took  place,  and  to  be  cross- 
examiueil  as  to  her  recollection  of  the  mat- 
ter. 

Davies  v.  .Tones,  [1899]  P.  161;  68  L.  J.  P.  69; 
[80  L.  T.  631— Jeune,  P. 

96.  Rules  Guiding  Court— Executors  and 
Trustees  who  are  also  Residuary  Legatees 
propounding  Will  of  Person  of  Unsound 
Mind — Parties  Reasonably  Led  into  Litiga- 
tion-Testator not  Cause  of  Litigation.]  — 
Speaking  generally,  there  are  in  the  Probate 
Division  two  classes  of  cases  in  which  there 
should  be,  and  generally  is,  a  departure 
from  the  ordinary  rule  that  costs  after  a 
trial  should  follow  the  event  unless,  accord- 
ing to  the  principles  which  are  in  force  in 
this  Court,  there  should  be  adequate  reason 
for  an  order  of  a  different  character.  The 
first  class  is  where  the  litigation  has  been 
brought  about  through  the  conduct  of  the 
testator  or  testatrix;  and  the  second  class 
is  Avhere  the  parties  who  have  faifed  have 
reasonably  been  led  into  the  litigation  by  a 
bond  fide  belief  in  their  case,  and  have, 
therefore,  felt  it  desirable  to  inquire  into 
the  testamentary  dispositions  of  the  testator 
or  testatrix. 

The  plaintiffs,  as  executors,  trustees  and 
residuary  legatees  under  the  last  will  of  (ho 
deceased,  propounded  alternatively  two 
wills.  The  testatrix  was  an  old  woman 
about  ninety  or  ninety-one  years  of  ape  at  the 
time  when  these  documents  were  made,  and 
the  questions  were  whether  they  were  pro- 
perly executed— about  which  there  was  really 
no  dispute  —  whether  thoy  were  executed 
when  she  was  of  sound  mind,  and  whctlior 
she  knew  and  approved  the  contents.  The 
j»iry  found  <ln<'  execution,  but  tliat  llio  do- 
coased  was  not  of  sound  mind,  memory,  and 
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understanding,  and  that  she  did  not  know 
and  approve  the  contents.  No  impropriety 
of  conduct  was  suggested. 

Held— that  three  plaintiffs  could  not  be 
said  to  have  been  honestly  led  into  this  liti- 
gation by  the  fact  that  the  testatrix  seemed 
to  all  outward  appearances  to  be  capable  of 
managing  her  affairs,  nor  that  the  testatrix 
herself  was  the  cause  of  the  litigation;  but 
they  took  a  view  about  the  old  lady  which 
the  jury  found  to  be  mistaken;  that  the 
costs  ought  not  to  be  paid  out  of  the  estate, 
and  there  was  nothing  to  warrant  a  depar- 
ture from  the  ordinary  rule,  and  costs  must 
follow  the  event;  as,  however,  some  parties, 
other  than  the  defendant,  had  applied  for 
a  separate  order  for  their  costs,  and  there 
was  no  reason  why  they  should  not  have 
joined  in  supporting  the  defendant,  there 
would  only  be  defendant's  costs. 

Boughton  v.  Knight  ((1873)  L.  R.  3  P.  & 
M.  64;  42  L.  J.  P.  25;  28  L.  T.  (n.s.)  562)  dis- 
tinguished. 

Twist  v.  Tye,   [1902]   P.  92;  71  L.  J.  P.  47; 
[86  L.  T.  259;  18  T.  L.  E.  211— Barnes,  J. 

97.  Rules  Guiding  Court— Circumstances 
Inviting  Inquiry.']— Where  a  person,  who  is 
to  derive  a  substantial  benefit  under  a  will, 
himself  takes  instructions  for  it  and  does 
not  cause  the  solicitor  who  prepares  it  to 
intervene  at  any  material  time,  the  circum- 
stances are  such  that  they  so  far  invite  in- 
quiry as  to  justify  the  Court  in  holding 
that  there  ought  to  be  no  order  for  costs 
against  a  defendant  who  has  been  put  upon 
inquiry. 

Aylwin  v.  Aylwin,  [1902]  P.  203;  71  L.  J.  P. 
[130;  87  L.  T.  142— Jeune,  P. 

98.  Rules  Guiding  Court — Will  Pronounced 
Against— Testatrix  not  of  Sound  Disposing 
Mind — Costs  of  Executor  Propounding  Will.] 
— The  rule  and  practice  of  the  Probate 
Court  is  that  costs  follow  the  event  except 
under  very  rare  and  exceptional  circum- 
stances; litigants  cannot  reasonably  expect 
to  get  costs  out  of  the  estate  in  almost  every 
case. 

Where,  if  inquiries  had  been  made  before 
action,  it  would  have  been  disclosed  that 
the  will  of  a  very  old  woman  had  come 
into  existence  through  the  instrumentality 
of  the  sole  residuary  legatee  thereunder,  the 
executor  choose?  to  take  the  risk  of  pro- 
pounding the  will,  costs  will  follow  the 
event,  as  the  executor  need  not  have  inter- 
meddled in  litigation. 

Twist  V.  Tye  ([1902]  P.  92;  86  L.  T.  259;  18 
T.  L.  R.  211.  No.  96,  supra)  followed. 

Page   and  Another   v.  Williamson,    (1902)  87 
[L.  T.  146;  18  T.  L.  E.  770-Barnes,  J. 

99.  Rules  Guiding  Court — Circumstances 
Inviting  Inquiry— Allegations  of  Undue  In- 
fluence.]— Where  the  circumstances  under 
which  a  will  is  made  entitle  the  defendant  to 


call  upon  the  plaintiff  propounding  such  will 
to  prove  that  it  was  not  obtained  by  undue 
influence  or  fraud,  the  defendant,  though 
ultimately  unsuccessful,  is  entitled  to  his 
costs  out  of  the  estate  as  between  party  and 
party  subject  to  the  plaintiff's  costs  as  be- 
tween solicitor  and  client. 

Orton  V.  Smith  ((1873)  L.  R.  3.  P.  &  M.  23) 
followed. 

Wilson   v.   Bassil,    [1903]   P.  239;   52  W.   E. 
[271;  89  L.  T.  586— Walton,  J. 

100.  Rules  Guiding  Court— Circumstances 
Inviting  Inquiry-Plea  of  Undue  Influence.] 
—Where  a  probate  suit  has  been  occasioned 
by  the  acts  of  the  testator  or  his  residuary 
legatees,  the  costs  of  a  person  who  unsuc- 
cessfully opposes  probate  may  be  ordered 
to  come  out  of  the  estate.  Again,  if  it  is 
under  the  circumstances  reasonable  to  in- 
vestigate a  propounded  document,  parties 
may  be  left  to  bear  their  own  costs. 

A  person  Avho  without  reasonable  grounds 
puts  forward  a  plea  of  undue  influence  can- 
not rely  on  either  of  these  rules. 

Quaere,  whether  the  fact  that  the  pro- 
pounder  of  a  will  in  his  own  favour  himself 
made  it  raises  in  law  any  presumption 
against   it. 

Wilson  v.  Bassil  (No.  99,  supra)  com- 
mented on. 

Spiers  v.  English,  [1907]  P.  122;  76  L.  J.  P. 
[28;  96  L.  T.  582-Barnes,  P. 

101.  Several  Defendants — Divergence  of 
Interests  —  Separate  Appearance — Separate 
Costs — Rules  of  Supreme  Court,  Ord.  65,  r. 
1.]— In  a  probate  action  the  validity  of  three 
wills  was  established.  Of  the  four  defen- 
dants in  the  action,  who  were  all  benefi- 
ciaries under  the  first  will,  the  two  who 
were  executors  of  the  first  and  second  wills 
received  the  same  benefits  under  the  second 
will,  while  the  other  two  were  cut  out 
under  the  second  will.  All  four  were  cut 
out  under  the  third  will. 

Held -that  there  was  such  a  divergence  of 
interest  between  the  two  pairs  of  defen- 
dants that  the  latter  pair  was  justified  in 
appearing  separately,  and  was  therefore  en- 
titled to  have  a  separate  taxation  and  pay- 
ment of  costs. 

Decision  of  Barnes,  J.  (80  L.  T.  360)  re- 
versed. 

Bagshaw  v.  Pimm,  [1900]  P.  148;  69  L.  J.  P. 
[45;  48  W.  E.  422;  82  L.  T.  175-C.  A. 

(b)  Efifect. 

102.  Husband  Proving  Married  Woman's 
Will — Implied  Asse7it  of  Husband  to  Dis- 
positions.]— Where  a  married  woman,  who 
had  no  power  of  disposition  by  will  except 
with  the  assent  of  her  husband,  bequeathed 
all  her  property  to  her  husband,  subject  to 
the  payment  of  a  legacy  of  ^£10,000,  and  ap- 
pointed him  sole  executor. 

Held— that  as  probate  of  a  married 
woman's  will  is  now  granted  only  in  general 
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terras,  the  husband  did  not  by  merely  prov- 
ing the  will  thereby  assent  to  the  disposi- 
tions it  contained. 

Held  also — on  the  construction  of  the  will, 
that,  whether  or  not  the  husband  had  as- 
sented, it  did  not  dispose  of  the  property, 
which  would  have  gone  to  the  husband  if 
the  testatrix  had  not  made  a  will. 

Decision  of  Stirling,  J.   ([1898]  1  Ch.  637; 
67  L.  J.  Ch.  349;  46  W.  E.  439;  78  L.  T.  317) 
affirmed. 
In  re  Atkinson;  Waller  v.  Atkinson,  [1899]  2 

[Ch.  1;  68  L.  J.  Ch.  404;  47  W.  R.  469;  80 
L.  T.  505— C.  A. 

103.  Proof  of  Will  in  Solemn  Form— Cita- 
tion to  see  Proceedings— Compromise— lies 
inter  alios  acta— Cognizance  of  Proceedings 
and  Power  to  Intervene— Estoppel.'}— A  per- 
son, although  cited  to  see  proceedings,  is  not 
estopped  by  judgment  therein  as  the  result 
of  a  compromise,  to  which  he  was  not  a 
party,  and  of  which  he  knew  nothing;  and 
he  is  not  estopped  from  questioning  the 
validity  of  a  will  proved  in  solemn  form  as 
the  result  of  such  verdict  and  compromise. 
Ritchie  v.  Malcolm,  [1902]  2  Ir.  R.  403— K.  B. 

[Div.  (Prob.). 

(c)  Executor  according  to  the  Tenor. 

104.  Alteration  in  Will— Appointment  of 
Executors.']— A  reference  in  a  marginal  note 
to  certain  persons  as  executors  whose 
express  appointment  as  executors  has  been 
cancelled,  but  who  are  left  trustees  of  the 
will,  may  have  the  effect  of  appointing  them 
executors,  and  not  only  according  to  the 
tenor. 

In  THE  Goods  of  Nussey,  (1898)  78  L.  T.  169— 
[Barnes,  J. 

105.  Desire  that  a  Person  should  Pay 
Debts— No  Bequest  to  him.']— A  testatrix  by 
her  will,  after  bequeathing  certain  pecuni- 
ary legacies,  desired  J.  G.  to  pay  all  her 
just  debts,  and  then  bequeathed  to  her  niece 
all  her  furniture  and  effects,  and  all  money 
she  possessed. 

Held— that  inasmuch  as  under  the  will 
the  debts  which  J.  G.  was  directed  to  pay 
must  of  necessity  be  paid  out  of  the  estate, 
the  effect  of  the  will  was  to  appoint  J.  G. 
executor  according  to  the  tenor. 
In  the  Goods  of  Cook,  [1902]  P.  114;  71 
[L.  J.  P.  49;  86  L.  T.  537— Jeune,  P. 

106.  Trustee.]— A  testator  appointed  E., 
one  of  the  trustees,  "  to  hold  and  to  admini- 
ster in  trust  all  my  estate  ...  to  pay  to 
my  wife,  E.  P.  W.,  ^612  per  month  as  long 
us  the  said  E.  P.  W.  shall  live,  and  after 
her  decease  to  continue  paying  tlie  same 
sum  to  my  three  daughters  collectively 
.  .  .  In  case  of  any  dispute  I  give  the 
said  trustees  power  to  withhold  payment 
until  they  settle  it  amicably  among  them- 
selves. I  wish  to  give  the  said  trustees  the 
same  power  1  have  now  myself." 


Held— that  E.   was  executor  according  to 
the  tenor. 
In    the    Goods    of    Way,    [1901]    P.    345;    17 

[T.  L.  R.  758;  71  L.  J.  P.  13;  85  L.  T.  643- 
Barnes,  J. 

107.  Word  "  Trustees  "  used  Loosely.]— A 
testator  by  his  will  directed  all  his  just 
debts,  funeral  and  testamentary  expenses  to 
be  paid  by  "  my  executors  hereinafter 
named,"  and  then  expressed  his  intentions 
with  respect  to  his  younger  children's  edu- 
cation and  advancement,  and  he  named  three 
persons  as  "trustees";  but  there  was  no 
vesting  in  them  of  any  trust  property.  He, 
however,  failed  to  name  any  persons  as 
executors. 

Held  — that  the  testator  used  the  word 
"  trustees  "  loosely,  and  that  he  really  meant 
the  persons  so  named  to  be  his  executors; 
and  that  probate  might  be  granted  to  them, 
as  executors  according  to  the  tenor. 
In  the  Goods  of  Kirby,  [1902]  P.  188;  71 
[L.  J.  P.  116;  87  L.  T.  141-Jeune,  P. 

(d)  Executor  Misdescribed. 

108.  Erroneous  Surname  Struck  Out.]— 
Thomas  Cooper  by  his  will  appointed  his 
wife,  "  the  said  Thomas  Cooper,"  and 
another  executors  of  his  will.  The  testator 
had  no  friend,  child,  or  relative  named 
Thomas  Cooper.  It  appeared  that  the  word 
"  Cooper  "  after  the  word  "  Thomas  "  was 
a  draftsman's  error.  A  friend  named 
Thomas  Stevenson  was  a  trustee  with  the 
other  two  executors. 

The  Court  struck  out  the  name  "Cooper," 
so  that  in   the  exemplification   for   probate 

the  name  would  appear  as  "Thomas ," 

and  granted  probate  to  the  applicant,  who 
would  be  identified  in  the  probate  as 
"  Thomas  Stevenson,  in  the  will  described 
as  Thomas ." 

In  the  goods  of  De  Rosaz  ((1877),  2  P.  D, 
66;  40  L.  J.  P.  6;  25  W.  R.  352;  36  L.  T.  263) 
followed. 

In  the   Goods   of   Cooper,   [1899]    P.   193;   68 
[L.  J.  P.  65;  80  L.  T.  632-Jeune,  P. 

109.  Probate  in  Real  A^ame.]- Where  it  is 
shown  that  a  testator  has  misdescribed  the 
name  and  residence  of  an  executor,  probate 
may  be  granted  to  the  executor  in  his  real 
name  and  as  to  his  real  residence,  described 
in  the  will  as  of  another  name  and  another 
residence. 

In  the  Goods  of  Baskett,  (1898)  78  I..  T.  813— 
[Barnes,  J. 

(e)  Foreign  Wills. 

110.  English  Domicil  Acquired  after  Mar- 
riage-Will not  Revoked  by  the  'Marriage-^ 
Law  of  Foreign  Domicil— Limited  Executor- 
ship—Wills  Act,  1861  (24  &  25  Vict.  c.  114), 
s.  3.]— A  foreigner  made  a  will  in  strict 
iicoordaiue  witli  the  law  of  her  domicil, 
iiiuler  wliicli  marriage  docs  not  revoke  a 
will.     Siic  then  married  a  man  of  (he  sam« 
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nationality.    Subsequently   she   acquired   an 

English  domicil. 

Held— that  the  will  could  not  now  be  re- 
garded in  England  as  revoked  by  the 
marriage;  and,  further  that,  as  it  provided 
(in  accordance  with  the  law  of  the  foreign 
domicil)  that  the  executorship  should  be 
limited  to  one  year,  the  grant  of  probate 
must  be  so  limited. 

In   the   Estate   of   Groos,    [1904]    P.    269;    73 
[L.  J.  P.  82 ;  91  L.  T.  323-Barnes,  J. 

Hi.  Affidavit  of  Notary  Pi(?)h'c.]— Where  a 
will  had  been  established  in  Chili  of  a 
testator  domiciled  there  the  affidavit  of  a 
solicitor  practising  in  England,  and  who  had 
as  notary  public  had  extensive  practice  for 
many  years  in  the  law  of  the  South 
American  Eepublics  generally  and  of  Chili 
in  particular,  was  accepted  as  proving  the 
state  and  effect  of  the  law  of  the  testator's 
domicil. 

In   the   Goods    of    Whitelegg,  [1899]  P.  267; 
[68  L.  J.  P.  97;  81  L.  T.  234— Jeune,  P. 

112.  Foreign  Land— English  Wills— Codicil 
— Revoking  Will — Foreign  Will  Confirming 
Original  IVill — Revival — Probate  of  all  Tliree 
Documents.}— A^  testatrix  made  a  will  in 
1888,  leaving  her  property  in  trust  for  vari- 
ous persons,  and  appointed  A.  W.  G.  and 
J.  H.  G.  executors  and  trustees.  J.  II.  G. 
died.  The  testatrix  afterwards  executed  a 
codicil,  which  was  headed  "  A  memorandum 
for  my  trustee,  A.  W.  G.,"  and  left  the 
whole  of  her  property  to  her  daughter. 

The  testatrix  subsequently  went  to  New 
Zealand,  and  there  executed  a  will  disposing 
only  of  her  New  Zealand  property,  by  which, 
except  in  so  far  as  it  was  varied  by  this 
will,  she  confirmed  her  will  made  in  Eng- 
land "  about  the  year  1889,"  and  she  ap- 
pointed T.  J.  executor  thereof.  T.  J.  ob- 
tained probate  of  this  will  in  New  Zealand. 

Held — that  the  proper  course  was  to  allow 
A.  W.  G.  to  take  probate  of  all  three  docu- 
ments, with  liberty  to  T.  J.  to  come  in. 


[n  the  Goods  of  Geeen, 


79  L.  T.  738- 
Barnes.  J. 


113.  Foreign  and  English  Wills— Incor- 
poration.']—A  testatrix,  possessing  large  pro- 
perty in  America,  made  in  1896  English  and 
American  wills  dealing  separately  with  her 
English  and  American  property.  In  1903 
she  made  another  English  will  which  re- 
voked the  earlier  English  will,  and  referred 
to  the  American  will  and  to  a  French  will, 
which  could  not  be  found.  The  trustees  of 
the  American  will  were  to  realise  the 
American  property  at  their  absolute  dis- 
cretion, and  hand  over  the  proceeds  to  the 
trustees  of  the  English  will. 

Held — that,  as  it  was  clearly  her  intention 
to  keep  her  English  and  American  properties 
quite  distinct,  probate  should  be  granted  of 


the     English     will     without     incorporating 
either  the  American  or  French  wills. 

In    re    Schenley,    (1904)    20    T.    L.    E.    127— 
[Bucknill,  J. 

114.  Foreign  and  English  Wills — American 
Will  Dealing  Solely  with  American  Pro- 
perty— Copy  of  .American  Will  to  he  Lodged.} 
— In  a  probate  action  the  jury  found  for 
the  will  and  codicil  propounded  by  the  plain- 
tiffs, and  the  Court  accordingly  pronounced 
for  them.  At  the  Probate  Eegistry  the 
officials  refused  to  deliver  out  probate  until 
either  an  American  will  which  the  testator 
had  made  dealing  solely  with  his  American 
property  or  an  exemplification  of  probate 
thereof  was  lodged. 

Held— that  probate  of  the  English  will  and 

codicil  should  issue  on  the  plaintiffs  lodging 

a  copy  of  the  American  will. 

In   re   Paul;    Gilmer   v.    Overman,    (1907)    23 

[T.  L.  E.  716— Bucknill,  J. 

115.  Probate  of  Exemplification— Foreign 
Grant  Including  a  Revolced  Codicil.} — Pro- 
bate granted  of  the  exemplification  of  a  will 
and  two  codicils  as  sent  from  Calcutta, 
although  the  latter  codicil  revoked  the 
former. 

In  the  Goods  of  Gubboy,  (1899)  80  L.  T.  808— 
[Barnes,  J. 

(f)  Lost  Will. 

116.  Draft  of  Will— Testatrix  in  Lunatic 
Asylum— Lunacy  Act,  1890  (53  &  54  Vict.  c. 
5),  s.  116,  siib-s.  1  (e).} — A  testatrix,  after 
having  made  her  will,  became  of  unsound 
mind,  and  was  confined  in  a  lunatic  asylum. 
The  will  was  subsequently  lost.  The  Court 
granted  probate  of  a  draft  of  the  will  to  the 
testatrix's  ne.xt-of-kin,  with  the  consent  of 
the  master  in  lunacy  and  of  the  receiver  of 
the  deceased  lunatic's  property  under  sect. 
116,  sub-sect.  1  (e),  of  the  Lunacy  Act,  1890. 
In  the  Goods  of  Crandon,  (1901)  84  L.  T.  330; 

[17  T.  L.  E.  341— Barnes,  J. 

117.  Proof  on  Motion— Without  Consent  of 
Next-of-kin.}— The  contents  of  a  lost  will 
may,  in  clear  cases  of  small  estates,  be 
allowed  to  be  proved  on  motion  without  the 
consent  of  the  next-of-kin. 

In  the  goods  of  Pearson  ([1896]  P.  289;  66 
L.  J.  P.  8;  45  W.  E.  143— Gorell  Barnes,  J., 
modified. 

In   the   Goods   of   Apted,    [1899]   P.   272;     68 
[L.  J.  P.  123;  81  L.  T.  459— Barnes,  J. 

118.  Verified  Copy.]— The  testatrix's  son 
took  her  will  to  a  solicitor  with  instruc- 
tions to  obtain  probate.  After  the  will  had 
been  copied  and  the  copy  verified,  the 
original  was  lost  or  mislaid  and  had  not 
since  been  seen  or  heard  of. 

Held— that  the  verified  copy  might  be 
admitted  to  probate. 

In  the  Goods  of  Crofts,   (1901)  17  T.  L.  E. 
[16- Jeune,  P. 
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TroheLte—auiiiunial. 

(g)  Practice. 

119.  Conduct  Money-Probate  Act,  1857  (20 
&  21  Vict.  c.  77),  s.  2Q— Witness  Attending 
under  Order  of  Court.]— k  subpoena  having 
been  issued  on  tlie  6th  July  directing 
Thomas  Hill,  of  College  Farm,  Purton, 
Wilts,  to  bring  in  and  lodge  in  the  principal 
Probate  Eegistry  a  testamentary  document, 
believed  to  be  in  his  possession  or  power, 
or  under  his  control,  the  said  Thomas  Hill 
was  ordered  by  the  Court  to  attend  for  the 
purpose  of  being  cross-examined  in  open 
Court  touching  his  alleged  knowledge  of  the 
document  in  question. 

On  t)ie  day  appointed  he  attended,  but, 
before  he  was  sworn,  counsel  on  his  behalf 
objected  that  no  conduct  money  had  been 
paid  the  witness. 

Held— that,  as  the  witness  attended  pur- 
suant to  order  of  the  Court,  and  not  upon 
subpoena  issued  by  a  party  or  proposed 
party,  he  was  not  entitled  to  conduct  money, 
and  he  miist  be  sworn  and  give  his  evidence, 
the  question  of  his  costs  of  attending  being 
left  for  determination  in  the  cause;  or,  if 
no  suit  were  commenced  within  a  reason- 
able time,  leave  was  given  to  apply  to  the 
Court  for  an  order  that  his  costs  should  be 
paid  by  the  party  who  obtained  the  order 
for  his  attendance. 
In   the    Goods    of   Wyatt,    [1898]    P.    15;    67 

[L.  J.  P.  7;  78  L.  T.  80;  46  W.  E.  425— 

Jeune,  P. 

120.  Conduct  Money  —  Court  of  Probate 
Act,  1857  (20  &  21  Vict.  c.  77),  s.  26.]-Conduct 
money  must  be  tendered  if  it  be  desired  to 
enforce  by  attachment  an  order  under  sect. 
26  of  the  Court  of  Probate  Act,  1857,  direct- 
ing a  person  to  attend  for  cross-examination 
as  to  his  knowledge  of  a  certain  testamen- 
tary document. 

In  tue  Goods  of  Harvey,   [1907]  P.  239;     76 
[L.  J.  P.  61;  23  T.  L.  R.  433— Barnes,  P. 

121.  Earlier  Will  dealing  only  with  Per- 
sonalty Abroad  —  Confirmed  and  Certified 
Copy.]  —  Where  a  later  will  confirms  an 
earlier  will  dealing  only  with  assets  out  of 
the  jurisdiction,  both  wills  must  be  proved. 

Where  a  will  has  been  filed  in  a  Court  in 
the  colonies  for  probate,  but  has  not  yet 
been  proved,  a  certified  copy  issuing  from 
that  Court  will  be  admitted  to  probate. 
In-  the  Goods  of  Western,  (1898)  78  L.  T.  49— 
[Barnes,  J. 

122.  Fresh  Grant— E.r editors  Proving  Will 
—Subsequent  Lunacy  of  One— Fresh  Grant 
to  Uemaining  Executors.]— Three  executors 
l)roved  a  will ;  subsequently  one  became  <i 
lunatic. 

Held— that  the  proper  course  was  to  re- 
voke the  grant  and  make  a  fresh  grant  to 
the  other  executors,  reserving  power  to  the 
Junatic  on  recover^y  to  apply  to  join.  | 


In  the  Estate   of   Shaw,    [1905]    P.    92;     74 
[L.  J.  P.  39;  92  L.  T.  428-Barnes,  J. 

123.  Proof  of  Execution  of  Will  — Subse- 
quent Denial  l»y  Attesting  Witness  —  Evi- 
dence.] —  Probate  in  common  form  was 
granted  of  a  will  of  a  person  who  died 
domiciled  and  resident  in  Bermuda  on  the 
oaths  of  the  two  attesting  witnesses,  that 
the  will  was  duly  executed  and  attested  ac- 
cording to  the  law  of  Bermuda,  which  is 
the  same  as  the  lav/  of  England.  One  of  the 
witnesses  afterAvards  denied  the  execution 
of  the  will,  and  the  other  was  not  called  on 
the  hearing  of  a  bill  of  complaint  in  the 
Court  of  General  Assize  of  Bermuda  in 
Chancery,  when  the  will  was  confirmed,  and 
an  order  of  administration  granted. 

Held— that  the  witness  who  denied  the 
execution  was  not  to  be  believed,  and  that 
the  absence  of  the  other  witness  was  suflB- 
ciently  explained,  and  that  the  decree  of  the 
Lower  Court  must  be  aflBrmed. 
PiLKiNGTON  V.  Gray,  [1899]  A.  C.  401;  68  L.  J. 
[P.  C.  63-P.  C. 

124.  Proof  of  Execution  of  Will— Neither 
Attesting  Witness  to  be  found— Affidavit  by 
one  of  them—R.  S.  C.  Order  37,  r.  1.]— A 
suit  for  probate  in  solemn  form  was  un- 
defended, but  neither  of  the  witnesses  who 
attested  the  execution  of  the  will  could  be 
found.  One  of  them  had  previously  sworn 
an  aflSdavit  of  due  execution  in  support 
of  an  application  for  probate  in  common 
form. 

Held— that    the    affidavit     might     be     ad- 
mitted. 
Hayes  v.  Willis,  (1906)    75  L.    J.    P.   94— 

[Barnes,  P. 

125.  Service  of  Citation  on  Lunatic— Ord. 
9,  r.  5.]— Where  in  probate  cases  a  citation 
has  to  be  served  on  a  lunatic,  the  Court 
may  be  satisfied  with  service  thereof  upon 
the  doctor  of  the  asylum  in  accordance  with 
Ord.  9,  r.  5,  although  such  is  not  really  the 
correct   practice   in   such   cases. 

In  the  Goods  of  Price;  Watkins  r.  Bishell 
[and  Another,   (1904)    20  T.    L.  E.    540— 
Barnes,  J. 

126.  "Short  Cause"-Proof  in  Solemn 
Form.]- Counsel  must  apply  to  the  judge 
taking  probate  motions  for  leave  to  have 
any  short  cause  put  in  Monday's  list.  Un- 
less such  leave  is  obtained  no  case  can  be 
put    in    Monday's    list. 

Re  Sugden,  [1904]  W.  N.  70- Jeune,  P. 

127.  Two  Testamentary  Documents  — 
Grants  to  Executors  Named  in  Both.]— 
Whore  probate  was  granted  of  two  testa- 
mentary documents  as  together  constituting 
a  testator's  last  will,  the  grant  was  made 
to  the  two  executors  named  in  the  first  and 
one  of  the  executors  named  in  the  second 
instrument,  the  second  executor  named  io 
the  latter  having  renpuqced. 
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Trolate—Continucd.  I 

In  the  Goods  of  Steah4n,  [1907]  2  Ir.  E.  484—  ; 

[Andrews,   J. 

(h)  Revocation  of  Probate. 

128.  Action  to  Revoke  —  Allegation  of 
Fraud— Fraud  that  of  Person  not  Party  to 
the  Former  Suit— Duty  of  Court.]— An 
action  to  set  aside  a  judgment  establishing 
a  will  (which  is  good  or  bad  against  all  the 
world)  on  the  ground  that  it  was  obtained 
by  fraud  may  be  maintained  when  the 
judgment  has  been  procured  by  the  fraud 
of  a  person  not  a  party  to  the  action.  It  is 
not  sufficient  for  the  plaintiff  to  allege 
fraud.  It  is  the  duty  of  the  Court  to  re- 
ceive such  evidence,  pro  and  con.,  as  is 
material  to  the  question  whether  there 
really  has  been  since  the  former  judgment 
a  new  discovery  of  something  material  to 
disturb  the  former  judgment. 

Held— that  upon  the  materials  before  the 
Court,  which  were  different  from  those 
before  Gorell  Barnes,  J.,  it  would  be  wrong 
to  allow  the  issue  to  be  again  tried  between 
the  parties  as  to  the  validity  of  the  will, 
which  had  been  admitted  to  probate.  i 

Decision  of  Barnes,  J.,    ([1902]   P.  62;     50 
W.   E.   192;  86  L.   T.   118;  18  T.   L.   E.   151),  ' 
reversed. 
Birch  v.  Birch,  [1902]  P.  130;  71  L.  J.  P.  58; 

[50  W.  E.  437;  86  L.  T.  364;  18  T.  L.  E.  485 
-C.  A. 

129.  Action  to  Bevohe— Opposing  Probate 
—Costs— Notice  under  R.  S.  C.  Ord.  21,  r. 
18.]— The  Probate  Court  follows  the  prin- 
ciples which  guided  the  Ecclesiastical  Courts 
in  drawing  a  distinction  between  a  person 
who  seeks  to  revoke  probate  of  a  will  already 
proved  and  a  person  who  opposes  the  prov- 
ing of  a  will.  The  latter  will  not,  in  an 
ordinary  case,  be  condemned  to  pay  costs  if 
he  serves  a  notice  under  Ord.  21,  r.  18. 

Ord.  21,  r.  18,  does  not  apply  to  a  plaintiff 
seeking  to  re'voke  probate,  for  he  is  not  a 
party   "opposing   a   will." 

Bcale  V.  Bcale  ((1S74)  L.  E.  3  P.  &  M.  179; 
43  L.  J.  P.  70;  22  W.  E.  712;  30  L.  T.  770- 
approved. 
ToMALiN  V.  Smart,  [1904]  P.  141;  73  L.  J.  P. 

[37;  90  L.  T.  171;  20  T.  L.  E.  197-Jeune,  P. 

130.  Action  to  Revoke  —  Laches  —  Acquies- 
cprtcc.]— The  plaintiff,  who  claimed  to  be 
sole  next-of-kin  of  a  testator  who  died  ten 
years  before,  having  made  a  will  leaving  his 
property,  very  small  in  amount,  to  a  stran- 
ger, brought  an  action  to  revoke  the  grant 
of  probate  made  to  the  executor  in  common 
form.  The  plaiutiff  was  shortly  after  the 
death  of  the  testator  aware  of  the  existence 
of  the  will  and  of  its  terms,  but  took  no 
step  to  contest  the  will,  and  allowed  the 
executor  to  administer  the  estate.  No 
grounds  were  alleged  for  disputing  the 
will. 

Held— that  it  would  be  contrary  to  settled 
principle  to   allow   the   plaintiff   to   proceed 


with  the  action,  which  was  groundless  and 
vexatious,  and  that  it  should  be  stayed. 
Mahon    v.    Qdinn,     [1904]     2    Ir.     E.    267- 
[Andrews,   J. 

1\.  PAYMENT  OF  DEBTS  AND  DISTRIBU- 
TION OF  ASSETS. 

(a)  Conveyance  of  Real  Estate. 

131.  Personal  Representative  —  Devisee  — 
Assent  —  Conveyance  —  Land  Transfer  Act, 
1897  (60  &  61  Vict.  c.  65),  s.  3,  ss.  1,  2.]-The 
personal  representative  of  a  deceased  owner 
of  land  is,  under  sect.  3,  sub-sects.  1  and  2, 
of  the  Land  Transfer  Act,  1897,  entitled  to 
assent  to  a  devise  of  land  contained  in  his 
will  in  preference  to  executing  a  conveyance 
to  the  devisee.  Where,  after  the  expiration 
of  a  year  from  the  death  of  an  owner  of 
land,  the  devisee  of  land  under  his  will  re- 
quested a  conveyance  to  be  executed  to 
him,  and  the  personal  representative  failed 
to  comply  with  the  request,  but  before  ser- 
vice of  a  summons  which  had  been  issued 
asking  for  a  conveyance  sent  the  devisee  a 
written  assent  to  the  devise,  upon  the  sum- 
mons afterwards  being  brought  to  a  hearing 
it  was  dismissed  with  costs.  A  devisee 
cannot  require  an  assent  to  describe  the 
land  devised  in  more  precise  terms  than 
those  comprised  in  the  will. 

In  re  Pix  ;  Plomley  v.  Stileman,  [1901]  W.  N. 
[165;  36  L.  J.  N.  C.  404-Byrne,  J. 

132.  "Personal  Representatives" — Con- 
currence of  Executors  —  Disclaimer —  Land 
Transfer  Act,  1897  (60  &  61  Vict.  c.  65), 
ss.  1,  2  isuh-s.  2),  3.  24  {suh-s.  2).]— Eeal 
estate  under  sect.  1,  sub-sect.  1,  of  the  Land 
Transfer  Act,  1897,  devolves  to  and  becomes 
vested  in  all  the  executors  named  in  the  will 
who  survive  the  testator;  and  in  order  that 
the  legal  estate  may  pass  on  a  conveyance 
by  the  executors  who  have  obtained  probate, 
it  is  necessary  for  those  executors  to  whom 
power  to  prove  the  will  has  been  reserved 
either  to  expressly  disclaim  or  to  concur  in 
such  conveyance. 

In    re    Pawley    and    London    and    Provincial 

[Bank,  [1900]  1  Ch.  58;  69  L.  J.  Ch.  6;  48 

W.  E.  107;  81  L.  T.  507-Kekewich,  J. 

133.  Real  Representative— Executors  Ap- 
pointed Solely  for  Foreign  Property  of  Tes- 
tator—Necessary Parties  to  Conveyance- 
Land  Transfer  Act,  1897  (60  &  61  Vict.  c.  65), 
ss.  1,  2,  sub-s.  2;  s.  24,  sub-s  2.]— A  personal 
representative  in  the  sense  in  which  the  ex- 
pression is  used  in  the  Land  Transfer  Act, 
1897,  means  a  personal  representative  in 
whom,  prior  to  the  Act,  a  chattel  real  belong- 
ing to  the  deceased  would  have  vested. 

Executors  appointed  solely  for  the  foreign 
property  of  a  testator  are  not,  under  the 
Land  Transfer  Act,  1897,  necessary  parties 
to  a  conveyance  of  the  testator's  English 
real  estate. 

In  re  Cohen's  Executors  and  London  County 
[Council'8  Contract,   (1901)  50  W.  E.   117; 
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Payment  of  Debts  and  Distribution,  etc.— Contd. 

[1902]     1     Ch.     187;     71     L.     J.     Ch.     164- 
Byrne,  J. 

(b)  Insolvent  Estate. 

134.  Contribution— Real  Estate— Personal 
Estate.l— The  master  certified  that  .£3,701 
was  to  be  contributed  rateably  in  the  pro- 
portions set  forth  in  the  schedule  to  his 
certificate  by  the  specific  devisees  and 
legatees,  and  in  the  schedule  ^£315  was  set 
against  the  name  of  H.  P.,  .£1,614  against 
E.  P.  as  administratrix,  and  .£121.  against 
her  name  "  in  respect  of  her  right  to 
dower."  The  contributories  other  than 
H.  P.  claimed  that  E.  P.,  being  unable  to 
pay  the  sums  found  due  from  her,  and  the 
personal  estate  taken  by  her  as  administra- 
trix having  been  sold,  all  the  three  sums 
must  be  raised  out  of  the  real  estate  taken 
by  H.  P.,  inasmuch  as  J.  C.  P.,  if  living, 
would  have  been  liable  to  contribute  in 
respect  of  the  whole  of  the  property  given 
him  by  the  will.  H.  P.  admitted  his  lia- 
bility to  pay  the  <£12i  as  well  as  the  .£315. 
The  Court,  following  Conolly  v.  Farrell, 
(1846)  10  Beav.  142,  directed  an  additional 
contribution  to  be  made  amongst  the  solvent 
devisees  and  legatees,  the  amount  which 
ought  to  have  been  contributed  by  E.  P. 
being  apportioned  amongst  them,  including 
H.  P.,  according  to  the  value  of  their  de- 
vises and  beqixests. 

In   ee    Peerless;    Peerless    v.    Smith,    [1901] 
[W.  N.  151;  36  L.  J.  N.  C.  377-Byrne.  J. 

135.  Priority— Debt  Due  for  Rates— Appli- 
cation of  Rules  According  to  the  Law  of 
Bankruptcy— Practice  —  Construction  —  Pre- 
ferential Payments  in  Bankruptcy  Act,  1888 
(51  &  52  Vict.  c.  62),  s.  1,  sub-ss.  1  and  6,  and 
s.  3-Judicature  Act,  1875  (38  &  39  Vict.  c.  77), 
s.  10.]— A  debt  due  from  the  estate  of  a 
person  dying  insolvent  for  such  rates  as 
are  within  the  meaning  of  sect.  1,  sub-sect.  1, 
of  the  Preferential  Payments  in  Bankruptcy 
Act,  1888,  is  entitled  to  take  priority  over 
the  ordinary  debts,  notwithstanding  that  the 
estate  is  being  administered  in  the  Chancery 
Division. 

Dictum   of    Lindley,   M.R.,   in   Re    Leng; 
Tarn     v.     Emmerson     ((1895)     1     Ch.     652) 
approved. 
Kb  Heywood;  Parkington  v.  IIeywood,  (1898)  I 

[2  Ch.  593;  67  L.  J.  Ch.  25;  77  L.  T.  423;  ! 
4  Manson,  321 ;  46  W.  R.  72-Stirling,  J.  | 

136.  Priority— Voluntary  Debts— Debts  fori 
Value— Old  Rule  in  Chancery— Rule  in  Bank- 
ruptcy-Judicature Act,  1875  (38  &  39  Vict.  c. 
11),  s.  10-Bankruptcy  Act,  1883  (46  &  47 
Vict.  c.  52),  s.  40.  sub-s.  4.]— The  old  rule  of 
the  Court  of  Chancery  that  in  the  adminis- 
tration of  an  insolvent  estate  in  the  Chan- 
cery Division  creditors  for  valuable  consider- 
ation took  precedence  over  those  whoso  debts 
were  not  founded  upon  a  valuable  considera- 
tion no  longer  prevails,  since  sect.  10  of  the 
Judicature  Act,  1875,  introduced  the  rule  in  i 


bankruptcy,  that  voluntary  debts  are  to  be 
paid  pari  passu  with  debts  for  value,  into  the 
administration  of  insolvent  estates  by  the 
Chancerv  Division. 

In  re  Maggi  ((1882)  20  Ch.  D.  545;  51 
L.  J.  Ch.  560;  30  W.  R.  729;  46  L.  T.  362- 
Fry,  J.)  and  Siyiith  v.  Morgan  ((1880)  5 
C.  P.  D.  337;  49  L.  J.  C.  P.  410)  disapproved. 

Decision  of  Cozens-Hardv,  J.   ([1900]  2  Ch. 
076;  69  L.  J.  Ch.  774;  49  W.  R.  56;  83  L.  T. 
342;  16  T.  L.  R.  531)  affirmed. 
Is  RE  Whitaker;  Whitaker  v.  Palmer,  [1901]  1 

[Ch.  9;  70  L.  J.  Ch.  6;  49  W.  R.  106;  83  L.  T. 
449;  17  T.  L.  R.  24-C.  A. 

137.  Priorities  of  Judgment  Creditors.'] — In 
the  administration  of  the  assets  of  a  person 
whose  estate  has  proved  insufficient  to  pay 
his  debts,  judgment  creditors  will  be  paid 
pari  passu,  and  not  in  priority  of  time. 
M'Causland  v.  O'Callaghan,    [1904]   1   Ir.   R. 

[376-C.  A. 

138.  Proof  by  Creditor— Calculation  of  In- 
terest and  Income  Tax — Practice.l — A  ques- 
tion having  arisen  as  to  the  incidence  of 
income  tax  on  a  claim  by  a  creditor,  Keke- 
wich,  J.,  referred  the  matter  for  considera- 
tion to  the  masters,  who  stated  that  in  such 
an  administration  creditors  are  admitted  to 
prove  for  the  amount  of  their  debt  with  in- 
terest (less  income  tax)  on  debts  carrying 
interest  to  the  date  of  the  judgment  or  order 
for  administration.  The  interest  less  tax, 
and  any  costs  allowed  are  added  to  the  prin- 
cipal, and  the  dividend  is  calculated  on  the 
total  debt  thus  found  due.  Income  tax  so 
deducted  is  not  accounted  for  to  the  revenue, 
because,  until  the  principal  sum  is  paid,  it  is 
considered  that  no  income  tax  is  in  fact  pay- 
able. 

In  re  Green;  Ball  v.  Ellis,  [1904]  W.  N.  78, 

[105;  116  L.  T.  Jo.  523;  117  L.  T.  Jo.  60;  39 

L.  J.  N.  C.  172-Kekewich,  J. 

139.  Secured  Creditor —Withdratral  of 
Proof  by—Ccrtificate—AppHcation  to  Vary 
Certificate  and  Establish  Claim— Bankruptcy 
Rules— Bankruptcy  Act,  1883  (46  &  47  Vict.  c. 
52).  Sched.  II.— Judicature  Act,  1875  (38  &  39 
Vict.  c.  77),  s.  10— R.  S.  C,  Ord.  55,  rr.  44,  57, 
70,  71.]— E.  McM.,  a  testator,  died  in  1889  in- 
solvent, and  an  order  was  made  at  the  suit 
of  a  creditor  for  administration  of  his  estate. 
In  answer  to  advertisements  for  creditors  the 
N.  O.  Bank  sent  in  a  large  claim  secured  by 
shares  and  debentures  of  the  Delagoa  Bay 
Railway  Co.,  of  very  uncertain  value,  which 
belonged  to  the  testator.  On  June  23rd,  1892, 
the  N.  O.  Bank  went  into  voluntary  liquida- 
tion, and  the  liquidator  declined  to  prove, 
preferring  to  rely  upon  the  securities.  The 
railway  and  assets  of  the  Delagoa  Bay  Kail- 
way  Co.  were  seized  by  (he  Portuguese 
Government,  and  an  arbitration  tribunal  was 
appointed  on  June  13th,  1891.  On  December 
15tl>,  1893,  the  chief  clerk  filed  a  certificate  of 
debts  in  which  the  liquidator's  claim  was 
entered    a3    havinj;    been    disallowed.      The 
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award  in  the  arbitration  was  made  in  1890, 
and  on  December  4th,  the  liquidator  of  the 
N.  O.  Bank  received  only  ,£1,448  6s.  7d.,  being 
a  dividend  of  50  per  cent,  on  the  amount  due 
upon  the  debentures  held  as  security.  There 
was  evidence  that  nothing  more  would  be  re- 
ceived either  on  the  deVjentures  or  the  shares. 
In  December,  1901,  the  liquidator  took  out  a 
summons  for  leave  to  prove  his  claim,  not- 
withstanding the  expiration  of  the  time 
limited  for  making  claims.  This  summons 
was  dismissed  by  the  Master  on  December 
16th,  1901.  On  January  14th,  1902,  the  liqui- 
dator took  out  a  summons  to  vary  the  certifi- 
cate by  allowing  his  claim,  and  that  he  might 
be  at  liberty  to  make  and  establish  his  claim, 
which  amounted  to  ,£47,198  with  interest. 
The  estate  had  not  been  distributed. 

Held— that  the  disallowance  of  the  proof  by 
the  Master  did  not  amount  to  an  adjudica- 
tion upon  the  merits  in  respect  of  the  right 
to  prove,  as  it  was  merely  a  declaration  that 
rebus  sic  stayitibus  there  was  no  right  of 
proof;  that  the  liquidator  had  not  allowed  an 
unreasonable  time  to  elapse  after  the  award 
had  been  made  before  he  applied  for  leave; 
that  sect.  10  of  the  Judicature  Act,  1875,  ap- 
plied to  the  case  so  far  as  it  is  consistent 
with  the  Chancery  practice;  the  Bankruptcy 
liules  apply,  and  ought  to  be  applied;  that 
the  liquidator  ought  to  be  allowed  to  come 
in  the  Chancery  administration  and  prove 
notwithstanding  the  certificate;  that  he  must 
comply  with  such  orders  as  the  judge  might 
think  fit  with  regard  to  the  securities  (if 
any)  held  by  him  other  than  the  debentures 
and  shares  in  the  Delagoa  Bay  Eailway  Co., 
and  account  on  the  footing  of  a  mortgagee  in 
possession  in  respect  of  his  dealings  with  all 
securities;  the  order  must  not  delay  any  pro- 
ceedings in  the  action  so  far  as  concerned 
the  other  creditors;  and  the  liquidator  was 
to  be  at  liberty  in  case  of  any  contemplated 
distribution  of  assets  before  his  claim  Avas 
ascertained  to  apply  for  a  sum  being  set 
apart  to  answer  his  claim  to  share  in  the 
distribution. 

A  mortgagee  holding  shares  is  not  bound, 
as  mortgagee,  to  be  looking  about  for  every 
turn  of  the  market  to  see  whether  he  can 
sell,  nor  is  he  bound  to  sell  at  the  highest 
price  the  market  can  give  :  per  Eomer,  L.J. 

Decision  of  Eady,  J.  ((1902)  86  L.  T.  553), 
reversed. 

In  re  McMuRDO;  Penfield  v.  McMtjrdo,  [1902] 

[2  Ch.  684;  71  L.  J.  Ch.  691;  50  W.  R.  644; 

86  L.  T.  814-C.  A. 

140.  Surplus  —  Administration  Order  — 
Estate  Subsequently  found  Sufficient  to  Pay 
Principal  of  Debts— Small  Surplus  Available 
to  Pay  Interest— How  to  be  Distributed— 
Judicature  Act,  1875  (38  &  39  Vict.  c.  77),  s. 
10— Bankruptcy  Act,  1883  (46  &  47  Vict.  c. 
52),  s.  40— B.  S.  C.  Ord.  55,  rr.  62,  63.]— An 
order  was  made  for  the  administration  of 
an  estate,  certified  to  be  insolvent;  but  sub- 
sequently  sufiBcient   assets   weye   realised   to 


pay  to  all  creditors  the  principal  of  their 
debts  in  full.  The  surplus  was  not  suflicient 
to  pay  the  interest  en  the  debts  carrying 
interest  by  law. 

Held— that  the  payment  of  interest  must 
be  governed  by  the  rules  of  bankruptcy,  and 
not  those  of  the  Chancery  division. 

Semble,  the  same  would  be  the  rule  even 
if  the  surplus  were  sufficient  to  pay  the  inte- 
rest on  all  debts  carrying  interest  by  law, 
but  insufficient  to  pay  the  interest  allowed 
on  other  debts  by  Ord.  55,  rr.  62,  63. 

In  re  Henley  ((1896)  75  L.  T.  307)  not  fol- 
lowed. 
In  re  Whitaker  ;  Whitaker  v.  Palmer,  [1904]  1 

[Ch.   299;  73  L.   J.   Ch.  166;  90   L.  T.  277— 
Farwell,  J. 
I 

i  141.  Transfer  of  Proceedings  to  County 
Court— Rules  upon  which  Court  Acts— 
Bankruptcy  Acts,  1883  (46  &  47  Vict.  c.  52), 
s.  125,  sub-s.  4.] — By  sect.  125,  sub-sect.  4  of 
the  Bankruptcy  Act,  1883,  a  Court  in  which 
proceedings  for  thj  administration  of  a  de- 
ceased debtor's  estate  have  been  commenced 
may,  on  proof  that  the  estate  is  insufficient 
to  pay  debts,  transfer  the  proceedings  to  the 
Court  exercising  jurisdiction  in  bankruptcy. 

Under  Ihis  section  proceedings  commenced 
in  Chancery  for  the  administration  of  a  de- 
ceased's insolvent  estate  will  be  transferred 
at  the  instance  of  a  creditor  to  bankruptcy, 
unless  there  are  special  reasons  to  the  con- 
trary, e.g.,  unless  difficult  questions  of  law 
arise,  or  unless  the  Chancery  proceedings 
are  far  advanced. 

Where  proceedings  for  the  administration 
of  the  estate  of  a  deceased  debtor,  who  had 
carried  on  business  as  a  miller  in  the  coun- 
try and  who  died  insolvent,  were  commenced 
by  a  creditor's  petition  in  the  Chancery 
Division,  and  where  the  principal  asset  of 
the  estate  was  the  mill,  and  where  the  debts 
were  mainly  owing  to  local  farmers,  the 
Court,  upon  the  application  of  certain  other 
creditors,  transferred  the  proceedings  to  the 
local  Bankruptcy  Court  under  sect.  125. 

In  cases  wheie  qutstions  of  difficulty  will 
arise  necessitating  a  reference  to  the  judge 
from  time  to  time,  or  where  the  proceedings 
are  far  advanced,  the  Court  will  consider  it 
better  to  retain  the  case  and  not  to  transfer 
it. 

The  intention  of  the  enactment  is  that  the 
transfer  shall  take  place  imless  there  is 
some  reason  against  it;  and  the  mere  fact 
that  the  creditor  who  commenced  the  pro- 
ceedings in  the  Chancery  Division  wishes 
the  case  to  be  retained  there  is  not  a  suffi- 
cient reason  for  refusing  to  transfer  it. 
In  re  Bade,  (1906)  22  T.  L.  E.  239;  sub  nom.  re 

[Kenward;  nawmond  v.  Eade,  94  L.  T.  277 
— Kekewich,  J. 

(c)  Payment  of  Debts. 

And   see   Bankruptcy,    No.    234;    Mort- 
gages, No.  3. 

142.  Charge  of  Debts  on  Realty — Non- 
exoneration  of  Personalty.'^— k  testator  le/,t 
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all  his  personalty  to  his  daughter-in-law 
K.B.,  and,  after  certain  specific  devises,  de- 
vised all  his  realty  to  trustees  "subject  to 
the  payment  of  my  just  debts  and  testamen- 
tary expenses"  upon  trusts  in  favour  of 
K.  B.  and  her  children.  He  concluded  by 
expressly  desiiing  "that  none  of  my  real 
estate  shall  be  sold  whilst  there  are  any  of 
my  male  descendants  living  of  the  name  of 
B." 

Held— that  there  was  no  intention  shewn 
by  express  words  or  necessary  implication 
that  the  personalty  should  be  exonerated; 
and  that,  therefore,  the  ordinary  rule  must 
govern  the  case,  viz.,  that  personalty  is  the 
primary  fund  for  payment  of  debts  and 
funeral  and  testamentary  expenses. 

Grernc  v.  Greene  ((1819)  4,  Madd.  148); 
Michd  v.  Michel  ((1820)  5  Madd.  69);  Blouni 
V.  Hopkins  ((1834)  7  Sim.  43)  and  Gilbertson 
\.  Gilbertson  ((1865)  34  Beav.  354),  distin- 
guished. 

In  re  Banks;  Banks  v.  Busbridge,  [1905]  1  Ch. 

[547;    74    L.    J.    Ch.    336;    92    L.  T.  225- 

Buckley,  J. 

143.  Cliims  against  Estate  of  Deceased 
Person — Evidence  of  Claimant — Corrobora- 
tion.']—There  is  no  rule  that  the  Court  must 
necessarily  reject  a  claim  against  a  deceased 
person's  estate  merely  because  it  is  sup- 
ported only  by  the  uncorroborated  evidence 
of  the  claimant.  Such  uncorroborated  evi- 
dence should  be  examined  with  care,  and 
even  Avith  suspicion,  but  if  in  the  result  it 
convinces  the  Coiirt  that  the  claim  should  be 
allowed,  the  Court  should  allow  the  claim. 

Re  Hodgson;  Beckett  v.  Ramsdale  (31 
Ch.  D.  183)  followed. 

Be  Finch;  Finch  v.  Finch  (23  Ch,  D.  267) 
dissented  from. 

Eawlinson  v.   Scholes,    (1898)   79  L.  T.  350— 
[Div.  Ct. 

144.  Exoneration  — Contrarrj  Intention  — 
Direction  to  Pay  Debts  out  of  Besidue  "ex- 
cept mortgage  on  Blackacre  "—Other  Mort- 
gages—Beal  Estate  Charges  Act,  1867  (30  & 
31  Vict.  c.  69),  s.  1.]— A  testator  Bpecifically 
devised  Blackacre  and  his  other  real  estate, 
and  directed  his  executors  to  pay  his  debts, 
"  except  charges  and  mortgage  debts  (if  any) 
on  Blackacre,"  out  of  residue. 

Held— a    "  sufficient    contrary    intention " 
within   sect.    1   of   the   Real   Estate   Charges 
Act,    1867,    that    mortgage    debts    on    other 
realty  were  to  be  paid  out  of  residue. 
In   re   Vali'y;   Vai.py   v.   Vai.py,    [1906]    1   Ch. 

[531;   75  L.   J.   Ch.   801;   54  W.   R.  401;   94 
L.  T.  472-Eady,  J. 

145.  General  Pcrsonaltij  Insufficient— Will 
— Residuary  Bequest— Memorandum  Re- 
questing Specified  Part  of  Besidue  should 
go  to  Third  Persons— Trust  imposed  on  Besi- 
duary  Legatee.]— k  testatrix,  by  her  will 
^jegueatUed  all  jtier  re^al  est.at,e,  and  tj;ie  resi- 


due of  her  personal  estate  to  W.  (one  of 
the  trustees  and  executors  of  the  will),  abso- 
lutely. By  a  subsequent  memorandum  she 
reciuested  that  "all  the  money  I  have 
saved  should  go  to  certain  persons  therein 
named."  It  was  admitted  by  W.  that  this 
memorandum  gave  rise  to  a  valid  trust  in 
favour  of  the  persons  therein  named.  The 
testatrix's  residuary  personal  estate  (apart 
from  the  portion  affected  by  the  memoran- 
dum) was  insufficient  for  the  payment  of 
her    debts. 

Held— that  W.,  who  attested  the  memoran- 
dum, must  be  taken  to  be  subject  in  equity 
to  a  personal  obligation  to  give  effect  to  it, 
precisely  as  if  it  had  been  duly  executed 
as  a  codicil  and  admitted  to  probate;  that 
W.  in  dealing  with  the  residuary  real  and 
personal  estate  given  to  her  by  the  will, 
must  treat  the  property  comprised  in  the 
memorandum  as  though  it  had  been  speci- 
fically bequeathed;  that  the  residuary  per- 
sonal estate  not  comprised  in  the  memoran- 
dum must  first  be  exhausted  in  the  pay- 
ment of  debts,  &c.;  and  that  any  deficiency 
must  be  borne  rateably  by  the  property 
comprised  in  the  memorandum  and  by  the 
real    estate    devised    to    W. 

Decision  of  Kekewich,  J.  ([1901]  2  Ch.  372; 
70  L.  J.  Ch.  660;  50  W.  R.  54;  85  L.  T.  12), 
reversed. 
In    re    Maddock;    Llewelyn    r.    Washington, 

[1902]  2  Ch.  220;  71  L.  J.  Ch.  567;  50  W.  R. 
598;  86  L.  T.  644-C.  A. 

146.  Marshalling— General  Direction  for 
Payment  of  Debts— Insufficiency  of  Personal 
Estate— Pecuniary  Legatees  and  Specific  De- 
vises.]—A  testator  by  his  will  directed  that 
all  his  just  debts  and  funeral  and  testamen- 
tary expenses  should  be  paid  as  soon  as 
possible  after  his  decease.  The  personal 
estate  of  a  testator  and  also  the  proceeds 
of  a  small  undisposed  of  real  estate  were 
taken  to  pay  the  debts. 

Held— that  the  pecuniary  legatees  were 
entitled  to  marshal  as  against  the  specifi- 
callv   devised    real   estate. 

In  re  Bate  ((1890)  43  Ch.  D.  600;  59 
L.  J.  Ch.  277;  62  L.  T.  559)  treitel  as  over- 
ruled. 

In  re  Stokes  ((1892)  67  L.  T.  223),  and  In  re 
Salt  ([1895J  2  Ch.  203;  64  L.  J.  Ch.  494;  43 
W.  R.  500;  13  R.  499)  followed. 

In  re  Roberts;  Roberts  v.  Roberts.  [1902]  2 

[Ch.  834;  51  W.  R.  89:  72  L.  J.  Ch.  38;  87 

L.  T.  523-Kekewich,  J. 

147.  Marshalling— Voluntary  Settlement  of 
Bealty— Settlor  Mortgaging  Bealty-Bights 
of  Beneficiaries  against  Unsettled  Estate.]— 
In  1806  a  settlor  settled  some  real  estate  by 
a  voluntary  settlement,  and  he  suhso<iuent ly 
mortgaged  such  real  estate. 

Held— that,  on  his  death,  the  beneficiaries 
were  entitled  to  have  the  mortgage  paid  off 
primarilv  out  of  liis  unsettled  assets. 

Hales  V.  Co;i:  ((1^63)  3;2  Beav,  118)  followed. 
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Mallott    v.    Wilson,   [1903]    2    Ch.    494;    72 

[L.  J.  Ch.  664;  89  L.  T.  522-Byrne,  J. 

148.  Marshalling— Charge  of  Debts— Direc-\ 
tion  for  Payment— Personalty  Insufficient- 
Pecuniary  Legatees—Specific  Devisees  of 
Realty— Land  Transfer  Act,  1897  (60  &  61 
Vict.  c.  65),  ss.  1,  2.]— An  express  charge  of 
debts  on  realty  is  now  unnecessary  in  con- 
sequence of  Part  I.  of  the  Land  Transfer 
Act,  1897;  but  that  statute  has  not  rendered 
inapplicable  the  doctrine  of  marshalling  in 
favour  of  pecuniary  legatees  where  the  per- 


yet  been  done.  In  1907  the  plaintiffs,  in 
whom  the  benefit  of  the  mortgage  of  1839 
was  now  vested,  issued  a  writ  on  behalf  of 
themselves  and  all  other  creditors  of  M. 
against  the  devisees,  claiming  (1)  adminis- 
tration, and  (2)  that  the  devisees  might  be 
restrained  from  applying  for  the  transfer 
and  payment  to  them  of  the  fund  in  Court 
to  the  credit  of  the  partition  action,  and  that 
such  fund  might  be  ordered  to  be  trans- 
ferred to  the  credit  of  the  present  action. 
No  judgment  has  as  yet  been  obtained  in 
this  action. 

Held— that  under  the  Act  of  1833  neither 


sonalty   is   exhausted   in   paying  debts,   but    the  corpus  nor  the  rents  and  profits  of  the 
the  realty  is  devised  subject  to  an  express    I'eal  estate  became  liable  to  creditors  until 


charge  of  debts. 


a  judgment  had  been  obtained,  and  that,  as 


In  re  Kempster;  Kempster  r.  Kempster,  [1906]    '!ir,X^TiJ  ^^tr^^y  obtained  in  the  pre 
[1  Ch.  446;  75  L.  J.  Ch.  286;  54  W.  E.  385;    '^''*  '^^'^'  *^^  application  must  be  refused. 


94  L.  T.  248-Kekewich,  J. 

149.  Mortgage  by  Administrator— Payment 
of  Debts  and  to  one  of  Next-of-kin— Mort- 


is RE  Moon;  Holmes  v.  Holmes,  [1907]  2  Ch. 
[304;  76  L.  J.  Ch.  535- Warrington,  J. 

151.  Specially  Debt— Simple  Contra-t  Debt 


gage  in  due  course  of  Administration.']— By  —T^^oht  of  Preference— Hinde-Palmer's  Act, 
mortgage  dated  February  10,  1876,  D.  0.  ^^^^  (32&33  Vict.  c.  46),  s.  1.]— The  right  of 
mortgaged  certain  lands  to  G.  L.  to  secure  '^'^  executor  to  prefer  one  creditor  and  the 
.£350.  G.  L.  died  on  August  11,  1878,  intes- 
tate and  unmarried,  leaving  him  surviving 
six  brothers  and  one  sister,  his  only  next- 
of-kin.  On  September  23,  1878,  letters  of 
administration  to  his  estate  were  granted 
to  J.  L.,  a  brother  of  the  deceased.  On 
December  20,  1886,  J.  L.  executed  a  sub- 
mortgage of  the  lands  in  question  to  H.  to 
secure  ^200.  At  the  time  the  sub-mortgage 
was  executed  J.  L.  stated  to  H.  that  he  re- 
quired the  money  partly  for  the  purpose  of 
paying  the  debts  of  G.  L.,  and  also  to  pay 
one  of  the  next-of-kin  who  was  going  abroad. 
Held— that  the  mortgage  was  made  in  the 
ordinary  course  of  administration,  and  was 
valid. 


In  re  O'Donnell's  Estate,  [1905]  1  Jr.  E.  406; 

[-C.  A. 

150.  Real  Estate  — Devise  of  Mortgaged 
Estate— Partition  Action— Fund  in  Court 
Representing  Rents  and  Profits— Administra- 
tion Action— Right  of  Creditors  to  Attach 
Fund  Before  Judgment— Administration  of 
Estates  Act,  1833  (3  &  4  Will.  4,  c.  104).]— The 
Administration  of  Estates  Act,  1833,  in 
making  the  real  estate  of  a  deceased  person 
assets  for  the  payment  of  his  debts,  whether 
due  on  simple  contract  or  on  speciality,  gives 
no  lien  or  charge  on  such  real  estate  until 
a  judgment  has  been  obtained. 

M.,  who  died  in  1876,  left  his  residuary 
estate  to  three  persons  in  equal  shares.  At 
the  time  of  his  death  he  was  entitled  to  cer- 
tain real  estate  which  he  had  mortgaged  in 
1839.  In  1902  the  devisees  commenced  an 
action  for  sale  in  lieu  of  partition,  and  in 
that  action  certain  sums,  representing  thp 
rents  and  profits  of  the  mortgaged  property, 
had  been  paid  into  Court.  In  1903  judgment 
m  the  action  was  given  directing  the  usual  I 

acoounfs    and   inquiries,   and    ordering    the  J  c.  65),  s.  2,  sub-5.  2;  *.  3,  sm&-5.  l.]-Executor8 
property  to  be  sold,  which  had  not,  however,  I  published  the  usual  statutory  notice  to  cre- 


ight  to  retain  his  own  debt  are  in  many  re- 
spects the  same  thing  in  substance  and  prin- 
ciple :  though  the  latter  can  and  the  former 
cannot  be  exercised  after  an  administration 
decree.  The  right  of  preference  has  not 
been  enlarged  so  as  to  enable  an  executor  to 
prefer  one  creditor  against  another  of  a 
higher  degree;  he  has  no  power  to  pay  the 
simple  contract  creditors  in  full  to  the  pre- 
judice of  the  specialty  creditors. 

In  re  Orsmond  ((1887),  58   L.  T.  24— Keke- 
wich,  J  )  not  followed. 
In    re    Hankey;  Cunliffe    Smith    v.    Hankev, 

[1899]  1  Ch.  541;  68  L.  J.  Ch.  242;  47  W.  E. 

444;  80  L.  T.  47;  15  T.  L.  E.  162— North,  J, 

N.B.— Overruled  in  Re  Samson;  Robbins  v. 
Alexander,  infra. 

152.  Specialty  Debt  —  Simple  Contract 
Debt— Right  of  Executor  to  pay  in  any 
Order— Administration  of  Estates  Act,  1869 
(32  &  33  Vict.  c.  46).]— Hinde  Palmer's  Act, 
in  placing  specialty  and  simple  contract  cre- 
ditors on  an  equal  footing  inter  se,  has  not 
deprived  an  executor  of  his  right  to  pay 
debts  in  any  order  :  thus  he  may  give  pre- 
ference to  a  simple  contract  debt,  although 
in  consequence  a  specialty  debt  may  remain 
unpaid. 

In  re  Hankey  (supra)  overruled. 
In  re  Samson;  Eobbins  v.  Alexander,  [1906]  2 
[Ch.  584;  76  L.  J.  Ch.  21;  95  L.  T.  633— C.  A. 

153.  Transfer  to  Devisees  Subject  to  Charge 
Provided  by  sect.  3,  sub-sect.  1  of  the  Land 
Transfer  Act,  1897  —  Liabilities  of  Personal 
Representatives— Statutory  Notice  to  Credi- 
tors—Purchase of  the  Real  Estate— Indem- 
nify against  Unpaid  Debts— Law  of  Property 
Amendment  Act,  1859  (22  &  23  Vict.  c.  35),  s. 

^—Land   Transfer  Act,  1897   (60  &  61  Vict. 
s. 


1237 


EXECUTORS    AND    ADMINISTRATORS. 


1238 


Payment  of  Debts  and  Distribution,  etc.— Contd. 
ditors  to  seiul  in  paiticulars  of  their  claims, 
aud  before  a  year  after  the  testator's  death 
had  paid  or  provided  for  all  claims  on  the 
testator's  estate  of  which  they  had  notice. 
More  ihan  a  year  after  the  testator's  death 
the  executors  were  called  upon  by  the  de- 
visees in  trust  of  the  real  estate  to  convey 
the  said  real  estate  to  them,  and  this  was 
effected  by  a  conveyance  which  contained  a 
declaration  that  the  property  was  granted 
"subject  to  a  charge  for  the  payment  of  any 
money  which  the  personal  representatives  of 
the  testator  are  liable  to  pay,"  following  the 
words  of  sect.  3,  sub-sect.  1,  of  the  Land  ; 
Transfer  Act,  1897.  The  trustees  agreed  to 
sell  a  portion  of  the  property. 

Held — that  if  it  were  thereafter  discovered 
that  there  were  debts  unpaid  of  which  the 
personal  representatives  of  the  testator  had 
no  notice,  such  debts  would  not  be  charged 
on  the  freeholds;  that  the  purchaser  was  not 
entitled  to  any  indemnity  in  respect  of 
claims  against  the  testator's  estate  of  which 
the  executors  had  no  notice  at  the  date  of 
the  conveyance;  and  that  there  is  nothing 
in  the  Land  Transfer  Act,  1897,  making  the 
executors  liable  for  moneys  for  which  they 
would  not  otherwise  have  been  liable,  but 
only  the  assets  available  for  satisfaction  if 
the  liabilities  are  increased. 
L\  RE  Gary  and  Lott's  Contract,  [1901]  2  Ch. 

[4G3;  70    L.    J.    Ch.    653;  49  W.  E.  581;  84 
L.  T.  859;  17  T.  L.  E.  598— Kekewich,  J. 

(d)  Payment  of  Legacies. 
And  see  Bankruptcy,  No.  235. 

154.  Admission  of  Assets— Payment  of 
Leijacij  in  Full.}— The  mere  payment  of  a 
legacy  by  an  executor  is  not  conclusive  as  an 
admission  of  assets. 

In  re  Schneider;  Kirby  v.  Schneider,  (1906)  22 
[T.  L.  E.  223— Warrington,  J. 

155.  Appropriation  — Contingent  Legacy- 
Interest  in  Meantime— Security  by  Uesiduary 
Legatee.l-^V here  a  contingent  legacy  (as  dis- 
tinguished from  one  payable  in  futuro)  is 
given  to  a  person  without  interest  until  the 
liap|)ening  of  the  contingency,  the  amount  of 
the  legacy  and  any  interest  earned  by  it  re- 
main a  portion  of  the  testator's  estate. 

Tlie  executor  may  set  aside  and  invest  a 
reasonable  sum  to  provide  for  such  a  legacy, 
and  distribute  the  residue  of  the  estate;  but 
he  is  not  entitled  to  appropriate  to  it  a  spe- 
cific sum  or  in^■estment  so  as  to  make  the 
legatee  a  gainer  or  a  loser  by  fluctuations  in 
the  value  of  the  security.  The  legatee  can 
insist  on  receiving  the  exact  amount  on  the 
happening   of   the   contingency. 

Decision  of  Kokewich,  J.  (72  L.  .T.  Ch.  74; 
51  W.  E.  107;  87  L.  T.  500)  reversed. 

King  v.  Malcntt  ((ia53)  22  L.  J.  Ch.  157;  9 
Hare  092)  applied. 
In  re  Halt,;  Foster  r.  Metcalfe,  [1903]  2  Ch. 

[226;  72  L.  J.  Ch.  554;  51  W.  E.  107;  88  L.  T. 
G19-C.    A. 


156.  Appropriation— Real  Estate— Personal 
Estate— Trust  for  Sale  and  Conversion- 
Legacies— Shares  of  Residue— Land  Transfer 
Act,  1897  (60  &  61  Vict.  c.  65),  s.  4,  sub-s  I.J— 
The  power  of  executors  and  trustees  holding 
residuary  estate  upon  trust  for  sale  and  con- 
version to  appropriate  unconverted  parts  of 
the  personal  estate  in  respect  of  legacies  and 
shares  of  residue  extends  to  all  personal 
estate,  including  chattels  real  and  rever- 
sionary interests  in  stock  in  a  company;  and 
this  has  not  been  taken  away  or  modified  by 
the  Land  Transfer  Act,  1897. 

Semble— that  this  power  of  appropriation 
extended— previously  to  the  said  Act,  and 
still  extends— to  real  estate,  Avhere  there  is 
a  trust  for  sale  and  conversion;  and  that, 
where  there  is  no  trust  for  sale  and  conver- 
sion, the  executors  had,  and  have,  the  same 
powers  over  the  whole  personal  estate. 

Section  4,  sub-sect.  1  of  the  Land  Transfer 
Act,  1897,  applies  to  all  the  residuary  estate, 
whether  personal  or  real. 

The  principle  upon  which  appropriation  is 
proper  is  that  where  there  is  no  trust  to  con- 
vert, but  simply  a  gift  of  property  amongst 
certain  parties,  appropriation  would  seem 
easy;  the  parties  are  to  have  the  property 
unconverted,  and  the  executors  must  arrive 
at  equality  as  best  they  can.  Where  there  is 
a  trust  for  conversion  each  person  is  entitled 
of  course  to  money,  and  the  principle  is  that 
where  the  trustee  is  directed  to  convert  and 
to  pay  the  beneficiary  money,  it  must  be 
competent  for  him  to  agree  with  the  benefici- 
ary that  he  will  sell  the  beneficiary  the  pro- 
perty against  the  money  which  otherwise  he 
would  have  to  pay  to  him;  but  it  is  not 
necessary  to  go  through  the  form  of  first 
converting  the  property  and  then  giving  the 
beneficiary  the  money  which  the  beneficiary 
may  be  desirous  immediately  to  re-invest  in 
the  property  which  has  just  been  sold. 
In  re  Beverley,  Watson  v.  Watson,  [1901]  1 

[Ch.  681;  70  L.  J.  Ch.  295;  49  W.  E.  343;  84 
L.  T.  296;  17  T.  L.  E.  228-Buckley,  J. 

157.  .innuity—Gift  of  Money  to  Executors 
to  be  Laid  out  in  Purchasing  Annuity  for  A. 
—Interest  Running  from  Date  of  Death  or 
Twelve  nio)itlis  /l/h-r.]— A  sum  of  money  be- 
queathed to  executors  to  be  laid  out  by  them 
in  the  purchase  of  an  annuity  carries  in- 
terest only  from  a  date  twelve  months  after 
the  death  of  the  testator. 

A  testator  bequeathed  to  his  executors  the 

sum  of  iil.OOO,  free  of  duty,  to  be  laid  out 

by  them  in  the  purchase  of  an  annuity  for 

his    daughter    M.       The    will    contained    no 

clause  for  maintenance,  nor  was  there  any 

;  further  provision  made  for  M. 

I      HELD--that  interest  only  commenced  to  run 

!  twelve  months  after  the  testator's  death. 

Ke  Friend;  Friend  v.  Youno.  (1898)  78  L.  T. 

[222-Stirling,  J. 

158.  Annuity— licslraint  on  Anticipation- 
Appropriation  of  Capital  Sum— Death  of 
.innuitant    before    Purchase    of    Annuity— 
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Payment  of  Debts  and  Distribution,  etc. — C<mtd. 
Bight  of  Personal  Bepreseyitatives.l—A  tes- 
tator bequeathed  an  annuity  to  a  married 
■woman  with  restraint  on  anticipation.  The 
testator's  estate  turned  out  insufficient  to 
pay  in  full  all  the  legacies  and  annuities 
bequeathed  by  his  will,  and  an  action  was 
instituted  for  the  administration  of  his 
estate. 

Held— that  the  right  of  the  annuitant 
would  have  been  to  have  the  value  of  the 
proportionate  part  of  the  annuity  paid  in 
cash,  but  as  she  was  restrained  from  antici- 
pating it  the  amount  was  directed  to  be 
laid  out  in  purchasing  an  annuity  upon  her 
life.  She,  however,  having  died  after  the 
amount  was  fixed,  but  before  the  annuity 
was  actually  purchased,  the  fund  belonged 
to  her  estate. 

Long   V.    Hughes    ((1831)   1   De   G.    &   Sm. 
3(11,  n.)  followed. 
In  re  Eoss;  Ashtox  r.  Ross,  [1900]  1  Ch.  162; 

[69  L.  J.  Ch.  192;  48  W.  E.  264;  81  L.  T. 
578-North,  J. 

159  Annuity  to  be  Purchased— Death  of 
Antiuitant  before  Purchase—Right  of  her 
Representatives  to  Purchase  Price  of  An- 
nuity.']—'R.  directed  his  trustees  to  purchase 
a  Government  annuity  for  his  widow  out  of 
the  proceeds  of  his  residuary  estate.  She 
died  before  this  could  be  done  or  the  will 
proved. 

Held — that  her  representatives  were  en- 
titled to  such  sum  as  would  have  purchased 
the  annuity  at  the  date  of  E.'s  death. 

Daivson  v.  Hearn  ((1831)  9  L.  J.  (o.  s.)  Ch. 
249;  1  Euss.  &  M.  606)  discussed. 

Decision  of  Eady,  J.   [1906]   2  Ch.  648;   75 
L.  J.  Ch.  751;  95  L.  T.  779)  affirmed. 
In  re  EoBBiNS;  Eobbins  v.  Legg,  [1907]  2  Ch. 
[8;  76  L.  J.  Ch.  531;  96  L.  T.  755-C.  A. 

160.  Claim  by  Four  out  of  Seven  Legatees 
—  Compromise  by  Defendant  —  Absence  of 
Some  Legatees-Order  Made  Binding  on  All 
—R.  S.  C,  Ord.  16,  r.  9a.]— Four  out  of 
seven  residuary  legatees  claimed  a  declara- 
tion that  a  certain  sum  of  money  invested 
on  mortgage  formed  part  of  the  residuary 
estate  of  a  testatrix.  The  defendant,  who 
was  the  surviving  husband  of  the  testatrix 
and  her  executor,  was  entitled  to  the  income 
of  the  residuary  estate  during  his  life.  He 
claimed  the  sum  in  question  absolutely; 
but  at  the  hearing  offered  a  sum  of  money 
in  settlement,  which  was  to  be  divided 
amongst  all  the  legatees.  The  other  three 
were  out  of  the  jurisdiction. 

Held— that  the  settlement  being  advan- 
tageous, the  Court  would  make  the  order 
even  to  bind  the  absent  legatees,  their  shares 
being  carried  to  separate  accounts. 

Ee    WRrGGLESWORTH;    WiLKINSON    V.    WrIGGLES- 

[woRTH,  [1901]  W.  N.  172-Farwell.  J. 

161.  Duty  towards   Legatee— Duty  to  give 


Notice  of  Condition  attached  to  Legacy- 
Gift  over  to  Executor  if  Condition  not  Com- 
plied with.1 — An  executor  owes  no  duty  to 
a  legatee  to  inform  him  of  a  condition 
attached  to  his  legacy  iipon  non-compliance 
with  which  a  "  gift  over  "  will  operate. 

And,   in   the   absence   of   fraud,   the   same 
rule  applies  even  though  th«  executor  him- 
self  will   take   the   legacy    under    the    "gift 
over." 
Re  Lewis;  Lewis  v.  Lewis,  [1904]  2  Ch.  656; 

[73  L.  J.  Ch.  748;  91  L.  T.  242;  53  W.  R. 
393-C.  A. 

162.  Interest  on  Legacies-Trust  for  Pay- 
ment of  Legacies  in  future.]— Y.  directed 
the  trustees  of  her  will  to  hold  her  resi- 
duary estate  upon  trust  for  investment  and 
to  pay  one  moiety  of  the  annual  income  to  a 
niece  for  life,  and  another  moiety  to  another 
niece  for  life,  but  so  that  the  annual  income 
of  each  should  not  exceed  ^£250.  Subject  as 
aforesaid,  the  trustees  were  to  hold  the 
estate  in  trust  to  pay  certain  legacies,  and 
ultimately  to  divide  the  estate  amongst  cer- 
tain persons. 

Held— that  no  special  <ime  was  fixed  by 
the  will  for  the  payment  of  the  legacies; 
and  that,  therefore,  interest  was  payable 
thereon  from  one  vear  after  Y.'s  death. 

Lloyd  V.   Williams   (2  Atk.  108)  and   Wood 
v.  Penoyre  (13  Ves.  325)  discussed. 
Ee  Yates;   Throckmorton  v.  Pike,    (1907)  96 
[L.  T.  758-C.  A. 

163.  Interest  on  Legacies— Legacies  to  In- 
fants—Infant en  ventre  sa  mere— Interest 
Until  Payment — Appropriation  to  Meet 
Legacies-Trustee  Act,  1893  (56  &  57  Vict.  c. 
53),  s.  42.]— S.  by  his  will  gave  amongst 
other  legacies  ,£500  to  each  of  his  great- 
nieces  "  born  previously  to  the  date  of  this 
my  will."  He  then  gave  his  residuary 
estate  to  trustees  upon  trust  for  sale  and 
conversion,  directing  them  out  of  the  pro- 
ceeds to  pay  expenses,  debts,  and  legacies, 
and  to  divide  the  net  residue  in  a  certain 
manner ;  he  empowered  them  to  postpone 
the  sale  and  conversion,  and  also  to  post- 
pone the  payment  of  legacies  until  after 
such  sale  and  conversion,  but  directed  that 
legacies  not  paid  within  a  year  of  his  death 
should  carry   interest  at  4  per  cent. 

Held— (1)  that  a  grand-niece  en  ventre  sa 
mere  at  the  date  of  the  will  and  born  alive 
subsequently  was  not  entitled  to  <£500;  and 
<2)  that  the  trustees  could  not  set  free  the 
residue  by  appropriating  securities  to  meet 
the  legacies  due  to  such  of  the  legatees  as 
were  infants,  but  could  pay  the  legacies  into 
Court  under  sect.  42  of  the  Trustee  Act,  1893, 
and  that,  upon  their  so  doing,  the  provi- 
sion as  to  interest  would  cease  to  operate. 
In  re  Salaman;  De  Pass  v.  Sonnenthal,  [1907] 

[2  Ch.  46;  76  L.  J.  Ch.  419;  96  L.  T.  809— 
Kekewich,  J. 

164.  Interest  on  Legacies— Time  Fixed  for 
Payment.^—Q.f    in    exej-pisp    of   a    genera} 
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Payment  of  Debts  and  Distribution,  etc. — Contd.  1 
power  of  appointment  over  a  trust  fund  I 
subject  to  the  life  interest  of  her  husband,! 
appointed  by  her  will  that  after  his  death  | 
the  trust  fund  should  be  held  by  the  trustees  ' 
upon  trust  to  pay  a  number  of  legacies,  and 
she  appointed  her  husband  residuary 
legatee.  Her  husband  survived  her,  and, 
upon  his  death,  the  trust  fund  was  trans- 
ferred by  the  trustees  to  her  executor,  who 
proceeded  to  pay  the  legacies.  The  executor 
of  the  husband,  who  was  also  executor  of 
the  wife,  claimed  that  interest  was  not  pay- 
able upon  the  legacies  until  the  expiration 
of  one  year  from  the  death  of  the  husband. 

Held— first,  that  a  time  was  fixed  by  the 
will  for  payment  of  the  legacies— namely, 
the  death  of  the  tenant  for  life,  and  that, 
therefore,  interest  ran  from  that  date;  and 
secondly,  that,  even  if  no  time  had  been 
fixed,  the  fund  out  of  which  they  were  pay- 
able being  a  reversionary  one  the  period  of 
grace  given  to  G.'s  executor  for  payment  of 
legacies  was  extended  from  one  year  after 
her  death  to  the  date  at  which  the  fund  fell 
into  possession,  and  that  on  this  ground 
also  interest  would  begin  to  run  from  the 
death  of  the  tenant  for  life. 
In  re  Giles;  Gibbon  v.  Chaytor,  [1907]  1  Ir.  E. 
[66-M.   R. 

165.  Order  of  Payment  to  Benefieiaries— 
Pecuniary  Legacies  charged  on  Residue — 
Annuitants  in  Capacity  of  Residuary  Lega- 
tees—Specific Devises  free  from  Mortgages — 
Marshalling— Real  Estates  Charges  Act,  1854 
[Locke-King's  Act]  (17  &  18  Vict.  c.  113).]-  ! 
S.,  by  his  will,  after  giving  four  pecuniary 
legacies,  made  several  specific  devises  freed 
and  dischaiged  from  any  mortgages  there 
might  be  at  the  time  of  S.'s  death  on  the 
respective  properties  devised;  and  S.  de- 
clared that,  if  he  should  sell  any  of  certain 
houses  comprised  in  certain  of  the  said  de- 
vises, his  trustees  should  out  of  his  residuary 
estate  stand  possessed  of  a  sum  equivalent 
to  the  proceeds  of  sale  on  similar  trusts  to 
those  declared  of  the  houses.  S.  then  gave 
to  his  trustees  all  other  his  real  and  per- 
sonal estate  upon  trust  to  pay  an  annuity 
to  each  of  his  sons,  and  out  of  the  balance 
of  the  income  of  his  said  residuary  estate 
to  pay  off  incumbrances  upon  his  said  estate, 
and  after  payment  off  thereof  to  assign  his 
said  residuary  estate  to  his  said  sons 
equally.  S.  afterwards  sold  one  of  the 
houses,  for  i;9,800.  S.'s  estate  proving  in- 
sufficient for  payment  in  full  to  the  benefi- 
ciaries under  his  will. 

Held— (1)  that  the  pecuniary  legacies  were 
charged  on  the  entire  residue,  and  had 
priority  of  all  payments  directed  to  be  made 
out  of  the  residue;  (2)  that  the  annuities 
were  given  to  the  sons  in  their  capacity  of 
residuary  legatees,  and  were  therefore  not 
payable  until  the  mortgage  debts  on  the 
specifically  devised  realty  and  the  sums  re- 
presenting houses  sold  were  paid  ;  (.'I)  that  Ihe 
^9,800    was    to    be    treated    as    an    ordinary 


legacy  made  payable  out  of  the  residue;  (4) 
that  as  between  the  devisees  of  mortgaged 
realty  and  the  pecuniary  legatees,  the  rule 
of  Lutkins  v.  Leigh,  Cas.  temp.  Talb.  52, 
that  the  pecuniary  legatee  had  priority  over 
the  devisee,  must  be  applied,  the  testator 
having  negatived  the  application  of  Locke- 
King's   Act   and   the   amending   Acts. 

Porcher  v.  Wilson  ((18GC),  14  W.  11.  1011) 
followed. 

Smith   v.   Smith    ((I860),   Ir.   Ch.   Eep.   89 
and  461)  not  followed. 
In  re  Smith;  Smith  v.  Smith,  [1899]  1  Ch.  365; 

[68  L.  J.  Ch.  333;  47  W.  K.  223;  80  L.  T. 
113— Eomer,  J. 

(e)  Possible  Future  Liabilities. 

166.  Distribution  of  Assets— Retainer  of 
Assets — Protection  to  Executors— Order  of 
Court— Practice— Parties— Company  Having 
Issued  Partly  Paid  Shares— Rules  of  the 
Supreme  Court,  Ord.  LV.,  rr.  3,  5.]— It  is  not 
the  practice  of  the  Court  in  administration 
proceedings  to  retain  assets  in  Court  to  pro- 
tect a  possible  future  creditor.  The  executors 
are  protected  against  claims  by  such  a 
creditor  by  the  order  of  the  Court  if  made 
in  the  administration  of  the  estate;  quaere, 
whether  they  would  be  protected  by  an  order 
made  without  administration  under  E.S.C, 
Ord.  55,  r.  3. 

A  testator  left  some  partly  paid  shares  in  a 
limited  company  of  no  apparent  value,  which 
the  company  could  (and  did)  refuse  to  allow 
to  be  transferred  to  his  beneficiaries. 

His  executors  took  out  a  summons  for 
leave  to  distribute  his  estate;  they  made  the 
company  and  the  beneficiaries  parties. 

Held— (1)  that  the  company  were  wrongly 
made  parties; 

(2)   that  there  must  be  an  inquiry  as  to 
debts   and   legacies   before   the   Court   could 
direct  distribution. 
In  re  King  ;  Mellor  v.  South  Australian  Land 

[Mortgage  and  Agency  Co.,  Ld.,  [1907]  1  Ch. 

72;  76  L.  J.  Ch.  44;  95  L.  T.  724— Neville.  J. 


167.  Fee  Farm  Grant— Sale  of,  by  Execu- 
tors—Liability for  Future  Rent  and  Breaches 
of  Covenant— Lord  St.  Leonards'  Act,  1859  (22 
&  23  Vict.  c.  35),  ss.  27,  28.]— A  fee  farm  grant 
is  within  the  provisions  of  sects.  27  and  28  of 
Lord  St.  Leonards'  Act,  and  the  executors  of 
the  grantee,  upon  assigning  it  to  a  purchaser, 
are  released  from  any  personal  liability;  and 
in  administering  the  estate  they  cannot  re- 
tain money  to  meet  any  possible  future 
demands  by  the  head  iandloni. 

Millar  v.  Sinclair,  [1903J  1  Ir.  150-V.-C. 

168.  Leaseholds— Rrfcntion  of  Assets  to 
Meet.]— The  Court,  when  ordering  the  dis- 
tril)ution  of  a  testator's  estate  among  iiis 
residuary  legatees,  will  not  set  aside  nionoys 
to  indemnify  liis  execulors  against  possible 
future  liabilities  in  respect  of  leases  once 
vested  in  him,  unless  tliero  be  privity  of 
estate  between  the  executors  and  the  lessors. 
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In  ee  Nixon;  Geay  v.  Bell,  [1904]  1  Ch.  G38; 

[73  L.  J.  Ch.  446— Byrne,  J. 

(f)  Eight  of  Retainer. 

169.  Administration  Bond  oj  Creditor— Al- 
teration of  Form—"  Not,  however,  preferring 
his  own  debt."}— In  future  the  administra- 
tion bond  will  be  granted  with  the  substitu- 
tion of  the  words  "  not,  however,  prefer- 
ring," instead  of  "not  unduly  preferring." 
The  consequence  of  that  will  be  that  the  ad- 
ministrator will  not  have  an  injustice  done 
to  him,  upon  which  Mr.  Justice  Eomer  com- 
mented in  the  case  of  Davies  v.  Parry  ([1899] 
1  Ch.  G02;  68  L.  J.  Ch.  346;  47  W.  K.  429;  15 
T.  L.  E.  186,  No.  183,  infra). 

Practice  Note,   (1900)  16  T.  L.  R.  122— 

[Jeune,  P. 

170.  Creditor— Administration  Bond  of— 
Creditor's  Power  to  Retain  his  Own  Debt— 
"  Not  Unduly  Preferring."}— A  creditor  of 
the  deceased  to  whom  letters  of  administra- 
tion have  been  granted,  and  who  has  entered 
into  the  usual  bond  to  administer  according 
to  law  *'  rateably  and  proportionally  and  ac- 
cording to  the  priority  required  by  law  and 
not  unduly  preferring  his  own  debt,"  can 
in  due  course  of  administration  retain  his 
own  debt,  even  though  it  may  exhaust  the 
assets.  He  must  not,  however,  pay  his  own 
debt  in  priority  to  any  debt  which,  accor- 
ding to  law,  ought  to  be  paid  before  it. 

Davies  v.  Barry  ([1899]  1  Ch.  602;  68 
L.  J.  Ch.  346;  47  W.  E.  429;  15  T.  L.  E.  186, 
No.  183,  infra)  approved. 

Opinion  of  Barnes,  J.  (49  W.  E.  448;  84 
L.  T.  306;  17  T.  L.  E.  340)  dissented  from. 

In  re  Belham;  Eichardes  v.  Yates,   [1901]  2 

[Ch.  52;  70  L.  J.   Ch,  474;  49  W.   E.  498, 

84  L.  T.  440-C.  A. 

171.  Bank's  Manager— Grant  to— Right  to 
Retain  Debt  due  to  Bank.}— Letters  of  ad- 
ministration were  granted  to  the  manager 
of  a  bank  who  were  creditors.  The  grant 
was  not  expressed  to  be  made  for  the  use 
of  the  bank  :  it  was  made  to  him  as  an 
individual,  and  he  was  not  a  creditor  in 
his  own  right.  An  administration  decree 
was  made  before  the  administrator  had  ap- 
propriated any  money  towards  satisfaction 
of  the  debt  due  to  the  bank. 

Held— that    the    administrator    could    not 
retain  the  amount  of  the  debt  due  to  the 
bank. 
In  re  Eichards;  Lawson  v.  Harvey,  [1901]  2 

[Ch.  399;   70  L.   J.   Ch.  699;  50  W.   E.  57; 

85     L.      T.     273;     17     T.      L.     E.     650- 
Cozens-Hardy,  J. 

172.  Creditor  of  Higher  Degree  —  No 
Notice— P]ene  administravit.] — An  executrix 
distributed  her  testator's  estate  in  paying 
his  debts  (including  a  debt  due  to  herself 
which  she  retained  out  of  the  assets)  in  good 
laith  and  without  undue  haste,  and  without 


notice   of  the  plaintiff's   claim   as   creditors 
of  a  higher  degree. 

Held— that  the  retainer  of  the  debt  by  the 
executrix  was  payment,  and  it  being  settled 
law  that  an  executor  who  pays  creditors 
without  notice  of  the  existence  of  a  creditor 
of  higher  degree  is  not  liable  to  account  for 
the  sums  so  paid,  the  plaintiffs  were  not 
entitled  to  follow  the  assets  retained  by  the 
executrix  in  discharge  of  her  debt. 
Ee    Flddyer;    Wingfield    v.  Erskine,    [1898] 

[2  Ch.  562;  67  L.  J.  Ch.  620;  79  L.  T.  298; 
47  W.  E.  5— Eomer.  J. 

174.  Equitable  Tenant  for  Life  under  a 
Settlement— Administratrix  with  Will  An- 
nexed—Claim by  her  of  Retainer— Claim  by 
Trustees  of  Settlement  to  Fund.}— By  a 
settlement  made  on  his  marriage  a  testator 
covenanted  with  the  trustees  thereof  for  the 
payment  of  ,£5,000  six  months  after  his 
death,  to  be  held  upon  trust  for  his  wife  for 
life,  and  in  default  of  children  for  the  testa- 
tor absolutely.  The  testator  devised  and  be- 
queathed his  residuary  real  and  personal 
estate  to  his  wife  absolutely,  to  whom  letters 
of  administration  with  the  will  annexed 
were  afterwards  granted.  She  claimed  to 
retain  the  =£5,000  in  respect  of  her  life  inte- 
rest in  priority  to  all  other  creditors.  There 
were  no  children  and  the  estate  was  insol- 
vent. 

Held— that  the  right  to  receive  the  i;5,000 
and  the  liability  to  pay  the  same  were  not 
centred  in  the  same  person,  for  the  trustees 
of  the  settlement  were  competent  and  bound 
to  sue  for  the  .£5,000,  and  the  widow  was  not 
the  person  in  whom  the  right  to  recover  the 
sum  was  vested  :  she  was  not  therefore  en- 
titled to  retain  it. 

In  re  Dunning,  Hatherley  v.  Dunning 
{(1885)  54  L.  J.  Ch.  900;  33  W.  E.  760;  53 
L.  T.  413— C.  A.)  followed. 

Loomes  v.  Stotherd  ((1823)  1  S.  &  S.  458;  1 
L.  J.  (o.s.)  Ch.  220;  24  E.  E.  209)  considered. 
In  re  Hayward;  Tweedie  v.  Haywaed,  [1901] 

11  Ch.  221;  70  L.  J.  Ch.  155;  49  W.  E.  296; 
84  L.  T.  256— Byrne,  J. 

175.  Fund  in  Court  — Payment  out  of 
Court.}— A  right  of  retainer  is  only  applic- 
able to  a  fund  which  a  legal  personal  repre- 
sefutative  has  in  his  actual  or  constructive 
possession. 

Where  A.  B.,  holding  the  double  capacity 
of  creditor  and  administrator  with  the  will 
annexed,  applied  for  an  order  dealing  with  a 
fund  standing  to  the  credit  of  a  suit  to  the 
separate  account  of  his  testator,  o'hose 
estate  was  insolvent,  the  Court  ordered  the 
fund  lo  be  transferred  to  the  credit  of  the 
suit  tor  the  administration  of  the  testator's 
estate.  An  order  was  afterwards  made  for 
the  payment  of  certain  costs  out  of  the  fund. 
An  application  was  made  by  A.  B.  to  have 
the  remnant  of  the  fund  in  Court. 

Held — that  the  money  had  never  got  into 
A.  B.'s  possession  actually  or  otherwise  and 
that  he  was  not  entitled  to  retain  it,  that  it 
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must  be  divided  rateably  among  all  the  cre- 
ditors, a]id  that  it  was  not  the  habit  of  tho  | 
Court  to  pay  out  a  fund,  under  such  circum-  ; 
stances,  to  a  legal  personal   representative, 
but  inquiries  are  usually   made   as  to  per- 
sons beneficially  entitled. 
PuLMAN    V.    Meadows,    [1901]    1    Ch.  233;    70 
[L.  J,  Ch.  97;  84  L.  T.  26— Cozens-Hardy,  J. 

176.  Insolvent  Estate  —  Order  under  sect. 
125  of  ihe  Bankruptcij  Act,  1883  (4G  &  47  Vict, 
c.  b2)—Debt  due  to  Executor  of  larger 
Amount  than  the  Estate— Right  to  Retain  in 
specie.]— Where  the  debt  due  to  the  executor 
of  an  insolvent  estate  is  of  a  larger  amount 
than  the  estate,  the  executor  is  not  obliged 
to  realise  the  estate,  but  may  retain  it  in 
specie  in  satisfaction  of  his  debt. 

Woodward  v.   Darcey    (1   Plow.    185)    and 

Chapman  v.   Turner   (9  Mod.  liep.    2G8;    11 

Vin.  Abr.  72,  tit.  Exors.  (D.)  2)  considered. 

Ek  Gilbert,  Ex  parte  Gilbert,  [1898]  1  Q.  B. 

[282;  67  L.   J.   Q.   B.  229;   77  L.   T.   775;  4 

Manson,  337;  14  T.  L.  E.  125;  46  W.  E.  351 

—Wright,  J. 

177.  Insolvent  Estate— Retainer  by  Execu- 
tor—Mistake—Repayment—Bankruptcy Act, 
1883  (46  &  47  Vict.  c.  52),  s.  125.]— The  execu- 
tor of  an  insolvent  testator,  against  whose 
estate  an  order  for  administration  in  bank- 
ruptcy has  been  made,  is  entitled  to  exer- 
cise his  right  of  retainer,  notwithstanding 
that,  in  ignorance  of  his  rights,  he  has  paid 
over  to  the  official  receiver  all  the  assets 
he  has  collected,  and  has  put  in  a  proof 
(afterwards  withdrawn)  for  the  amount  of 
the  debt  due  to  him. 

Decision  of  Wright,  J.  ([1899]  1  Q.  B.  905; 
68  L.  J.  Q.  B.  536;  47  W.  E.  432;  80  L.  T. 
493),    affirmed. 
In  re  Ehoades,   Ex   parte  Ehoades,    [1899]   2 

[Q.  B.  347;  68  L.  J.  Q.  B.  804;  47  W.  E.  561; 

80  L.  T.  742;  15  T.  L.  E.  407;  6  Manson^  277 

-c;  A. 

178.  Judgment  against  Executrix  de  bonis 
testatoris— Order  for  Administration  of 
Estate— Right  of  Retainer  lost.]— The  plain- 
tiff recovered  judgment  de  bonis  testatoris 
against  an  executrix  of  a  will.  Although 
the  testator  owed  her  a  debt  she  had  omitted 
to  plead  her  right  of  retainer,  or  plene 
administravi. 

Subsequently  the  assets  proved  insufficient 
to  pay  all  the  debts  of  the  testator,  and  the 
plaintiff  obtained  an  order  for  the  adminis- 
tration of  the  estate. 

Held— that  it  was  too  lafe  lor  (he  defen- 
dant to  claim  to  exercise  her  right  of  re- 
tainer, and  that  the  judgment  was  conclu- 
sive that  she  had  assets  to  satisfy  it. 

Wheaileij  v.  Lane   ((1668)  1  Wms.  Saund. 
216)   and  In  re  Iluhbach   ((1885)  29  Ch.   D. 
934;  54  L.  J.  Ch.  923)  discussed. 
In  re  Marvin;   Crawter   v.   iUuviN,   [19(15]  2 

[Ch.  490;  74  L.  J.  Ch.  699;  54  W.  E.  74;  21 
T.  L.  E.  765;  93  L.  T.  599— Eady,  J. 


179.  Money  paid  into  Court  for  Con- 
venience of  Administration.'\— Where  money 
is  paid  into  Court  for  convenience  of  ad- 
ministration the  executor's  right  of  retainer 
is  not  interfered  with;  but  where  that  re- 
sult follows  not  from  convenience  of  ad- 
ministration, but  because  the  executor  is 
not  a  proper  person  to  receive  it,  and  the 
Court  iias  appointed  its  own  officer  in  his 
place,  then  his  right  is  ousted.  The  order 
need  not  express  that  it  is  made  without 
prejudice  to  the  right. 

Richmond  v.  White  ((1879),  12  Ch.  D.  361; 
48  L.  J.  Ch.  798;  27  W.  R.  878;  41  L.  T.  570- 
C.  A.)  followed. 

In  re  Langley;  Johnson  v.  Langley,  (1899)  68 
[L.  J.  Ch.  361— Kekewich,  J. 

180.  Obligation  to  Retain — Executor  of  a 
Fraudulent  Trustee  —  Estate  Insolvent- 
Executor  Disclaiming  Trust — Duty  to  Exer- 
cise Retainer  at  Request  of  Beneficiaries.}— 
The  executor  of  a  sole  trustee,  who  had  died 
insolvent  and  proved  to  have  misappro- 
priated the  trust  funds,  declined  to  act  in 
the  trust,  and  also  to  exercise  any  right  of 
retainer  at  the  request  of  the  beneficiaries 
under  the  trust  so  as  to  assist  them  as 
against   other   creditors. 

Held— that  he  was  at  liberty  so  to  decline. 

In  ee  Eidley's  Trusts,   [1904]  2  Ch.  775;   73 
[L.  J.  Ch.  696;  91  L.  T.  189— Joyce,  J. 

181.  Obligation  to  Retain— Death  of  Insol- 
vent Trustee— Beneficiaries  Requesting  Ad- 
ministratrix to  Retain  on  Their  Behalf.] — 
Where  a  sole  surviving  trustee  dies  indebted 
to  the  trust  estate  and  insolvent,  his  legal 
personal  representative,  not  having  elected 
to  act  as  trustee  of  the  trust,  cannot  be 
required  by  the  beneficiaries  under  it  to 
exercise  his  right  of  retainer  in  their  inte- 
rest. 

B.,  a  trustee  under  a  will,  died  insolvent, 
and  indebted  to  the  trust  in  respect  of  a 
breach  of  trust.  His  administratrix  ap- 
pointed new  trustees  under  a  power  con- 
tained in  the  will,  and  transferred  any 
trust  property  to  them  as  it  came  into  her 
hands. 

She,  however,  declined  in  any  way  to  act 
as  trustee,  or  to  retain  as  against  other 
creditors  in  favour  of  the  beneficiaries  in 
order  to  make  good  to  them  the  lost  trust 
property. 

Held— That  she  could  not  be  compelled  to 
do  so; 

And  qua;re,  whether  after  appointing  new 
trustees,  she  had  a  right  to  do  so. 

In  re  Ridley  ([1904]  2  Ch.  775;  73  L.  J.  Ch. 
696;  91  L.  T.  189,  No.  180,  supra)  followed. 

Fox  V.  Garrett  ((I860)  1  L.  T.  474;  28  Boav. 
16);  and  In  re  Owens  ((1889)  23  L.  E.  Ir. 
328)   disapproved. 

Decision  of  Buckley,  J.    (92  L.  T.  593)  re- 
versed. 
In  re  Benett;  Ward  v.  Bene  it,  [1906]  1  Ch. 

[216;   75  L.  J.   Ch.   122;   54   W.   E.  337;  9i 
L.  T.  72-C.  A. 
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182.  Realty-No  Right  to  Retain  out  of— 
Land  Transfer  Act,  1897  (60  &  61  Vict.  c.  65), 
ss.  1,  2.]— The  Land  Transfer  Act,  1897, 
though  vesting  the  real  estate  of  a  deceased 
jberson  in  his  legal  personal  representative 
has  given  such  personal  representative  no 
jright  oi  retaiiner  or  priority  in  respect  of 
a  de'bt  due  to  him  as  against  the  real  assets. 

The  Court  views  with  disfavour  the  right 
of  retainer  and  never  assists  it. 

In  be  Williams;  Holdee  v.  Williams,   [1904] 

[1  Ch.  52;  73  L.  J.  Ch.  82;  50  W.  R.  318;  89 

L.  T.  580;  20  T.  L.  E.  54— Joyce,  J. 

183.  Right  to  Retain— Creditor's  Adminis- 
tration Action— Form  of  Bond.]— The  right 
of  the  personal  representative  to  retain  his 
own  debt  is  not  affected  by  an  administration  j 
decree  being  made  in  a  suit  by  other  j 
creditors,  even  though  the  assets  came  to  his  j 
hands  after  the  decree,  and  notwithstanding  ; 
the  usual  form  of  a  creditor's  administration 
bond.  [See  No.  169,  supra,  as  to  alteration 
in  form  of  administration  bond  in  conse- 
quence of  this  decision.] 

Nunn  V.  Barlow,  1  Sim.  and  S.  588;  2  L.  J. 
(n.s.)  Ch  123;  24  E.  E.  242,  examined  and 
followed. 

Jones  V.  Evans,  (1876)  2  Ch.  D.  420;  452 
J.  Ch.  751;  24  W.  R.  778,  distinguished. 

Davies  v.  Barry,  (1899)  1  Ch.  602;  68  L.  J.  Ch. 

[346;  47  W.  R.  429;  15  T.  L.  R.  186— 

Romer,  J. 


184.  Set- off— Tenant  for  Life-Mortgage  of 
Reversion— Stat ute-harred  Debt — Foreclosure 
by  Executor— Damages  for  Non-Repair— Ar- 
rears of  Interest — Real  Property  Limitation 
Act,  1833  (3  &  4  Will.  4,  c.  27),  s.  42.]-A 
tenant  for  life,  with  the  duty  of  keeping  the 
property  in  repair,  became  mortgagee  of  the 
reversion.  After  her  death  her  executors 
brought  an  action  for  foreclosure.  The  mort- 
gagor counter-claimed  for  redemption  and 
also  for  damages  for  non-repair,  and  he  was 
held  entitled  to  them.  The  tenant  for  life 
had  lent  him  a  sum  of  money  greater  than 
the  amount  of  such  damages,  but  this  debt 
was  statute-barred.  There  were  arrears  of 
interest  owing  under  the  mortgage  deed  for 
more  than  six  years. 

Held— that  the  executors  of  the  tenant  for 
life  could  not  treat  the  mortgagor  as  having 
been  repaid  his  damages  out  of  the  statute- 
barred  debt. 

Held  also— that  in  taking  the  accounts 
between  mortgagor  and  mortgagee,  all  the 
arrears  of  interest  must  be  brought  in,  and 
not  merely  those  which  had  accrued  within 
six  years. 

Edmunds  v.  Waugh,  ((1866)  L.  R.  1  Eq. 
418;  S.-)  L.  J.  Ch.  234;  14  W.  R.  257;  12  Jur. 
(N.s.)  326;  13  L.  T.  739)  and  In  re  Marshfield 
((1887)  34  Ch.  D.  721;  56  L.  J.  Ch.  599;  35 
W.  R.  491 ;  56  L.  T.  G94)  followed. 


Dingle  v.  Coppen,  [1899]  1  Ch.  726;  68  L.  J.  Ch. 
[337;  47  W.  R.  279;  79  L.  T.  693— Byrne,  J. 

185.  Set-off— Intcstaczj— Debt  Due  from  One 
oj  Next  of  Kin  to  Intestate's  i/'cstafe.]— Up- 
on a  partial  intestacy  an  executor  may 
retain,  or  set  off  the  share  of  the  next  of  kin 
against  a  debt  owing  by  him  to  the  estate, 
although  the  debt  is  barred  by  the  Statute 
of  Limitations;  but  the  debt  must  be  one 
which,  but  for  the  statute,  could  have  been 
recovered  in  an  action. 

In  re  Wheeler;  Hankinson  v.  Hayteb,  [1904]  2 
[Ch.  66— Warrington,  J. 

186.  Wife  Executrix  of  Husband— Money 
lent  to  Husband  for  his  Business— Death  of 
Husband  insolvent— J udicat are  Act,  1875  (38 
&  39  Vict.  c.  77),  s.  10— Married  Women's  Pro- 
perty Act.  1882  (45  &  4G  Vict.  c.  75),  s.  3.]— 
Where  a  married  woman  has  lent  money  out 
of  her  separate  estate  to  her  husband  for 
the  purpose  of  his  business,  and  he  dies  in- 
solvent leaving  his  wife  his  executrix,  she 
has  a  right  to  retain  the  amount  of  the  debt 
due  to  her  out  of  her  husband's  assets. 

Sect.  3  of  the  Married  Women's  Property 
Act,  1882,  has  not  taken  away  the  wife's  right 
of  retainer  in  such  a  case,  although  it  would 
(in  combination  with  the  Judicature  Act, 
1875,  s.  10)  prevent  her  from  proving  for 
such  a  loan  in  the  administration  of  the 
husband's  estate  in  competition  with 
creditors  for  value. 

In    re     May    ((1890)     45     Ch.    D.     499;    60 
L.  J.  Ch.  34;  38  W.  R.  765;  63  L.  T.  375)  and 
In  re  Leng  ([1895]  1  Ch.  652;  64  L.  J.  Ch.  468; 
43  W.  R.  406;  72  L.  T.  407— C.  A.)  followed. 
In  re  Ambler;  W'oodhead  v.  Amm.er,  [1905]  1 

[Ch.  697;  74  L.  J.  Ch.  367;  53  W.  R.  584;  92 
L.  T.  716;  21  T.  L.  R.  376-C.  A. 
(g)  Testamentary  Expenses. 

187.  Costs  of  Administering  Estate— Appor- 
tionment between  Realty  and  Personalty  — 
Direction  to  Pay  Testamentary  Expenses  Out 
of  Personalty— Inquiry  as  to  Heir-at-Law— 
Iticidence  of  Costs— Land  Transfer  Act,  1897 
(60  &  61  Vict.  c.  65),  ss.  1,  2,  3.]— B.  by  her 
will  directed  her  testamentai-y  expenses  to  be 
paid  out  of  her  personalty  :  she  died  intes- 
tate as  to  her  real  estate,  the  devisee  having 
predeceased  her. 

Held— that  the  costs  of  administration  so 
far  as  they  were  increased  by  the  administra- 
tion of  the  realty— e.g.,  the  costs  of  the  in- 
quiry for  the  heir-at-law— must  be  borne  by 
the  realty  notwithstanding  the  direction  in 
the  will. 

The  ordinary  practice  of  the  Chancery 
Division  to  the  above  effect  has  not  been 
rendered  inapplicable  by  the  Land  Transfer 
Act,  1897,  and  holds  good  in  the  absence  of 
a  clear  direction  to  the  contrarv. 

In  re  Jones  ([1902]  1  Ch.  92;  71  L.  J.  Ch.  6; 
50  W.  R.  215;  85  L.  T.  608  {See  Practice,  325)) 
and  Patching  v.  Barnett  ((1881)  51  L.  J.  Ch. 
74;  [1907]  2  Ch.  154n— C.  A.)  followed. 

In  re  Betts;  Doughty  v.  Walker,  [1907]  2  Ch. 
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Payment  of  Debts  and  Distribution,  etc.— Cuntd. 

[IW;    7G    L.     J.    Ch.    403;    9G    L.    T.    875— 

Kekewich,  J. 

188.  Costs  of  Identifying  Legatees  —  Costs 
put  of  Bcsidue.'] — The  costs  of  ascertaining 
who  were  the  persons  entitled  to  the  legacies 
bequeathed  by  a  testator,  whose  trustees 
were  directed  to  pay  "  testamentary  ex- 
penses "  out  of  the  ^esid^^e. 

Held— that    such    costs    must  come  out  of 
the  residue  as  testamentary  expenses. 
Re  Baumgarten;  Bevan  v.  Rosenbaum,  (1900)82 
[L.    T.    711— Farwell,   J. 

189.  Costs  of  Probate  Action — Devise  of 
Real  Estate  subject  to  Payment  of  Testa- 
mentary Expenses — Costs  of  Parties  Disput- 
ing Will.] — The  costs  of  a  plaintiff  in  a  pro- 
bate action,  where  a  will  proved  by  the  exe- 
cutors in  solemn  form  has  been  unsuccess- 
fully challenged  in  an  action  for  the  pur- 
pose of  revoking  probate  of  the  will  and 
establishing  a  former  will,  are  not  '■  testa- 
mentary expenses";  such  costs  will  not  be 
allowed  out  of  the  real  estate  if  there  is  no 
personal  estate,  although  the  will  contains  a 
charge  on  the  real  estate  for  payment  of 
testamentary  expenses  and  notwithstanding 
that  the  Court  of  Probate  orders  the  costs  of 
all  parties  to  be  paid  oiit  of  the  estate. 

The  Court  will  not  define  testamentary 
expenses  narrowly,  and  semble  that  the  costs 
of  all  parties  incurred  in  an  action  in  the 
Probate  Division  for  probate  of  a  will  in 
solemn  form  will  usually  be  allowed  as  testa- 
mentary expenses  in  an  action  in  the  Chan- 
cery Division  when  the  Court  in  the  probate 
action  directs  payment  of  such  costs  out  of 
the  personal  estate. 

The  circumstances  under  which  costs  in- 
curred in  an  action  in  the  Probate  Division 
will    be    allowed    as    testamentary  expenses, 
di.scuss-ed. 
Re  Peince;  Godwin  v.  Prince,   [1898]   2  Ch. 

[225;  67  L.  J.  Ch.  531;  78  L.  T.  790;  47  W.  R. 
25— Stirling,  J. 

190.  Interpretation— Costs  and  Expenses  of 
Administration — Costs  of  Probate  Action- 
Estate  Duty— Finance  Act,  1894  (57  &  58  Vict, 
c.  30),  s.  G,  sub-s.  2.] — The  expression  "  testa- 
mentary expenses  "  includes  estate  duty.  A 
testator,  after  giving  the  income  of  his  resi- 
due to  his  wife  for  life,  directed  his  execu- 
tors, after  his  widow's  death,  out  of  the  resi- 
due to  pay  "my  widow's  funeral  and  testa- 
mentary expenses  anel  debts."  The  testator's 
wife  survived  liim,  and  died,  leaving  what 
purported  to  be  a  will.  B.,  one  of  the  two 
next  of  kin  of  the  widow,  brought  an  action 
in  the  Probate  Division  for  a  grant  of  letters 
of  administration  of  the  widow's  estate  to 
him.  The  judge  pronounced  against  the 
will,  but  maele  no  order  as  to  costs.  liCtters 
of  administration  were  subsequently  granted 
to  Y.,  the  other  next  of  kin  of  the  widow, 
with  the  assent  of  B.  The  widow's  estate 
consisted     entirely     of     personalty.       Upon 

B.n.— vor,.  I, 


summons  to  determine  what  costs  and  ex- 
penses ought  to  be  allowed  out  of  the  testa- 
tor's estate  as  testamentary  expenses  of  the 
widow. 

Held — that  costs  and  expenses  properly  in- 
curred in  the  administration  of  the  estate  of 
the  intestate  widow  were  within  the  mean- 
ing of  the  term  "  testamentary  expenses," 
and  that  there  must  be  allowed  as  such  tes- 
tamentary expenses  the  costs  of  B.  of  the 
probate  action  and  also  the  estate  duty  pay- 
able on  the  death  of  the  widow. 

In  re  Clemow;  Yeo  v.  Clemow,  [1900]  2  Ch. 

[182;  69  L.  J.  Q.  B.  522;  48  W.  R.  541;  82 

L.  T.  550— Kekewich,  J. 

191.  Interpretation  —  Estate  Duty  in  Re- 
spect of  Real  Estate— Finance  Act.  1894  (57  & 
58  Vict.  c.  30),  s.G;  s.  8,  sub-s.  3 ;  s.  9,  sub-s.  1— 
Land  Transfer  Act,  1897  (60  &  61  Vict.  c.  65), 
s.  1.]— A  testator,  who  died  in  1900,  in  effect 
directed  payment  of  his  just  debts  and 
funeral  and  "  testamentary  expenses "  out 
of  the  residue  of  his  personal  estate.  The 
real  estate  was  given  to  trustees  upon  trusts 
differing  from  those  declared  of  the  residue. 

Held— that  the  expression  "  testamentary 
expenses  "  did  not  include  the  estate  duty  in 
respect  of  the  real  estate. 

In  re  Palmer,  [1900]  9  (W.  N.)  followed. 
In  re  Sharman;  Wright  v.  Sharman,  [1901]  2 

[Ch.  280;  70  L.  J.  Ch.  671;  49  W.  R.  555;  84 
L.  T.  859— Kekewich,  J. 

V.  POWERS  AND  LIABILITIES. 

(a)  Carrying  on  Business. 

192.  Creditor  of  Ej;ecufors.]— Administra- 
tion of  testator's  estate  order  in  an  action 
by  a  creditor  of  the  executors  who  had  con- 
tinued to  carry  on  the  testator's  business, 
although  there  are  no  creditors  of  the  estate 
other  than  those  for  debts  incurred  subse- 
quently to  the  testator's  death. 

In    re    Shorey;    Smith    v.    Shorey,    [1899]    47 
[W.  R  188;  79  L.  T.  349-Byrne,  J. 

193.  Deceased's  Business  Unsaleable— No 
Power  in  the  Court  to  Authorise  WidotP  to 
Carry  it  on— But  Sureties  Dispensed  ir///(.J 
—There  is  no  power  in  the  Court  to  give 
directions  as  to  how  an  estate  is  to  be 
administered ;  its  duty  is  simply  to  grant 
letters  of  administration;  but  it  need  not 
insist  upon  the  administrator  finding 
sureties.  An  intestate  had  carried  on  a 
small  business  as  a  structural  engineer,  and 
it  was  proved  to  the  satisfaction  of  (he 
Court  that,  while  the  business  yielded  a 
weekly  profit  of  5(ts.,  it  could  not  be  realised 
except  at  a  nominal  value,  and  that  it  was 
clearly  advantageous  that  the  widow,  who 
had  no  means,  should  try  to  carry  it  on  for 
herself  and  her  children;  accordingly  (he 
Court  made  a  grant  to  her  without  sureties. 
In  the  Coons  of  William  John  Couy,   [1903] 

[P.    62;    72    L.    J.    P.     24;    88     L.     T.     566— 
Jeuiie,   P. 
40 
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194.  Indemnity— Costs,  Charges,  and  Ex- 
penses—Deficient Estate— Priority.]— An  exe- 
cutor trustee,  who  has  been  aiithorised  to 
carry  on  the  testator's  business  both  by  the 
will  and  by  the  Court,  and  who  has  properly 
incurred  liabilities  to  trade  creditors,  is 
entitled  to  an  indemnity  in  respect  of  such 
liabilities.  If  the  assets  are  deficient,  the 
amount  of  such  indemnity  takes  priority  on 
allocation  over  the  costs  awarded  by  the 
Court,  on  further  consideration,  to  a  plain- 
tifi  legatee.  The  trade  creditors  of  the  busi- 
ness stand  in  the  shoes  of  the  executor,  and 
are  subrogated  to  his  rights  of  indemnity 
and   priority. 

Moore  v.  M'Glynn,  [19(U]  1  Jr.  E.  331-C.  A. 


195.  Indemnity  —  Rights  of  Creditors  of 
Testator  and  subsequent  Creditors  of  Exe- 
cutors.]—A  testator's  business  was  carried 
on  for  about  two  years  after  his  death  by 
his  executors  in  accordance  with  a  power  in 
his  will,  and  afterwards,  by  leave  of  the 
Court  in  an  administration  proceeding 
brought  by  the  executors  for  their  own 
protection,  until  the  business  was  sold  by 
order  of  the  Court.  Considerable  liabilities 
were  incui'red  by  the  executors  in  carrying 
on  the  business,  and  the  assets  were  insufii- 
cient  to  pay  both  the  creditors  of  the  testa- 
tor and  the  creditors  of  the  executors.  The 
creditors  of  the  testator,  who  were  chiefly 
members  of  his  family,  were  aware  that  the 
business  was  being  carried  on,  not  for  the 
purpose  of  selling  it  as  a  going  concern,  but; 
in  the  hope  of  realising  a  fund  sufficient 
to  pay  them  in  full,  and  did  not  interfere. 

Held— that  the  testator's  creditors  must  be 
taken  to  have  assented  to  the  carrying  on  of 
the  business,  and  that  th,-  executors  were  en- 
titled, in  priority  to  the  testator's  creditors, 
to  be  indemnified  out  of  the  assets  in  hand 
against  the  liabilities  incurred  by  them  in 
carrying  on  the  business. 

Dowse    V.    Gorton    ([1891]    A.    C.    190;    60 
L.  J.   Ch.   745;  40  W.   R.   17;  64  L.   T.  809-  | 
H.    L.    (E.))    and    Brooke   v.    Brooke,    In   re 
Brooke  ([1894]  2  Ch.  600;  64  L.  J.  Ch.  21;  71 
L.  T.  398 ;  8  E.  444)  followed. 

In  re  Hodges  (deceased)  ;  Hodges  v.  Hodges,  ! 
[1899]  1  Ir.  E.  480— M.  E.  ^ 

196.  Will  — Trustees— Debts  Incurred  by  \ 
Trustee— One  of  the  Trustees  a  Defaulter - 
Right  of  Creditors  of  the  Business— Ranking 
by  Subrogation— Priority.}— The  trustees  of 
a  trader's  will  carried  on  his  business  and 
employed  part  of  his  estate  therein  under 
the  provision  in  the  will.  The  accounts 
were  taken,  and  it  appeared  that  two  of  the 
three  trustees  were  clear,  subject  to  certain 
payments  to  be  set  off  against  their  costs; 
but  the  third  trustee  did  not  show  a  clear 
account.  He  was  found  to  be  a  defaulter, 
and  a  sum  of  .£921  9s.  9d.,  together  with 
certain  further  sums  for  costs,  was  due  from 
him  to  the  estate.     In  the  course  of  carry- 


ing on  the  testator's  trade  the  trustees  in- 
curred debts. 

Held— that,  notwithstanding  one  of  the 
three  trustees  was  a  defaulter,  the  creditors 
of  the  testator's  business  were  entitled  to  be 
paid  in  priority  to  the  creditors  of  the 
testator,  because  they  might  sue  the  two 
trustees  who  were  clear  aiid  claim  the  bene- 
fit of  the  indemnity  to  which  each  of  the 
two  trustees  were  entitled  out  of  the  estate. 
In  re  Frith;  Newton  v.  Eolfe,  [1902]  1  Ch. 

[342;    71    L.    J.    Ch.    199;    86    L.    T.    212  — 
Kekewich,  J. 

(b;  Liabilities. 

197.  Attachment  —   Trustee  —  Executoi 

Debtor  Appointed  Executor — Debtor  able  to 
pay  Debt— Debtors  Act,  1869  (32  &  33  Vict.  c. 
62),  s.  4,  sub-s.  3.]— A  testator  advanced  a 
sum  of  money  to  the  defendant,  and  this  debt 
was  unpaid  when  the  testator  died.  The  tes- 
tator appointed  the  defendant  one  of  the 
executors  of  his  will.  His  co-executor  and 
the  residuary  legatee  brought  an  action 
against  him  in  the  Chancery  Division  and 
recovered  judgment  declaring  that  the  de- 
fendant was  accountable  for  the  sum  as 
assets  in  his  hands  belonging  to  the  estate 
of  the  testator,  and  ordering  him  to  pay 
the  money  into  Court  within  fourteen  days. 
Since  he  became  executor  the  defendant  had 
money  wherewith  to  pay  the  debt,  but  he  re- 
fused to  pay  it,  and  disposed  of  the  money 
so  as  to  avoid  payment  of  the  debt,  and  after 
the  judgment  he  filed  his  petition  in  bank- 
ruptcy. The  plaintiffs  applied  to  commit 
him  for  contempt  in  not  paying  the  money 
into  Court  pursuant  to  the  order. 

Held— that  in  equity  the  defendant  was 
deemed  to  have  paid  the  debt  to  himself  as 
executor,  and  to  be  in  possession  of  the 
money  as  such ;  that  therefore  the  money  was 
in  his  possession  as  a  "  trustee  or  person 
acting  in  a  fiduciary  capacity,"  within  the 
exception  contained  in  sect.  4,  sub-sect.  3  of 
the  Debtors  Act,  1869,  and  that  he  was  liable 
to  attachment. 

Per  Eomer,  L.J.— The  Court,  in  exercis- 
ing its  discretion  whether  it  would  commit 
in  such  a  case,  ought  to  inquire,  not  only 
whether  in  law  the  executor  was  to  be 
deemed  to  have  had  the  money  in  his  pos- 
session, but  also  wlie*;her  in  substance  and 
in  fact  he  had  it  in  his  possession. 

Dictum   of   Malins,   V.-C,   in   "Metcalfe's 
Case"  ((1880)  13  Ch.  D.  815;  49  L.  J.  Ch.  347; 
28  W.  R.  435;  42  L.  T.  178)  not  followed. 
In  re  Bourne;  Davey  v.  Bourne,  [1906]  1  Ch. 

[697;  75    L.  J.    Ch.    474;  94  L.    T.  750;  22 
T.  L.  R.  417— C.  A. 

198.  Breach  of  Trust  —  Reliance  on  and 
Misappropriation  by  Solicitors— Relief  oj 
Executors  from  Liability— Judicial  Trustee 
Act,  1896  (59  &  60  Vict.  c.  35),  s.  3,  sub-s.  1.]— 
An  estate  was  being  administered  by  the 
Court,  and  the  executors,  who  resided  in 
Norfolk  and  Derbyshire  respectively,  were 
practically   bound   to   employ  solicitors  and 
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Powers  and  Liabilities— Continued, 
io  repose  a  considerable  amount  of  confi- 
dence in  them  for  the  purpose  of  the  admin- 
istration. They  employed  a  firm  of  high 
repute,  and  placed  full  confidence  in  them. 
A  fact  material  as  to  bona  fides  was  that  one 
of  the  executors  employed  the  firm  as  his 
own  solicitors,  trusted  his  money  to  them, 
and  lost  largely  by  their  failure.  From  time 
to  time  large  sums  were  received  by  the  firm 
from  or  on  behalf  of  the  executors,  and  duly 
applied  by  them  in  payment  of  debts,  duties 
and  other  proper  disbursements.  lu  the  re- 
sult a  balance  of  ^652^  15s.  5d.  remained  in 
the  hands  of  the  solicitors  at  the  time  of 
their  failure. 

Held— that  under  the  circumstances  and 
having  regard  to  the  magnitude  of  the 
estate,  the  executors  were  not  gviilty  of  un- 
reasonable or  foolish  conduct  in  handing 
over  these  amounts  to  the  firm  on  the  state- 
ment that  they  were  required  for  purposes 
of  administration,  and  when  in  fact  part 
thereof  was  so  applied.  The  executors  were 
therefore  entitled  to  be  relieved  from  per- 
sonal liability  for  the  loss  under  sect.  3  sub- 
sect.  1,  of  the  Judicial  Trustee  Act,  189C. 

Bacon  v.  Baco7i  ((1800),  5  Ves.  331;  5  K.  E. 
52)  followed. 

In  re  Lord  De  Clifford's  Estate;   Lord  De 

[Clifford  v.   Quilter,   [1900]   2  Ch.   707;  69 

L.  J.  Ch.  828;  83  L.  T.  IGO;  10  T.  L.  E.  5t7 

— Farwell,  J. 

199.  Default  of  Co-executor  —  Putting 
Assets  into  sole  Control  of  Co-executor.]— A 
testator  died  on  February  3rd,  1897,  having 
appointed  J.  and  M.  executors.  Both  of 
them  proved  the  will.  They  realised  the 
assets,  and  at  the  end  of  1897  or  commence- 
ment of  1898,  three  sums  of  money  (a)  a  sum 
of  <i;l,330  standing  on  deposit  receipt  in  the 
Hibernian  Bank;  (b)  =£1,500  on  deposit  with 
the  Antrim  Iron  Ore  Company,  and  (c)  c£886 
Consols,  were  called  in  and  paid  over  to  M., 
who  was  proprietor  of  a  bank  which  received 
money  on  deposit,  paying  interest  thereon. 
But  these  moneys  were  not  deposited  in 
M.'s  bank;  they  were  lodged  to  the  credit  of 
M.'s  account  with  the  Bank  of  Ireland, 
which  at  the  time  was  overdrawn.  A  delay 
of  some  months  occurred  in  the  administra- 
tion consequent  upon  a  claim  against  the 
te.stator's  assets,  which  on  investigation 
turned  out  to  be  unfounded.  In  January, 
1899,  M.'s  bank  stopped  payment.  It  ap- 
peared that  the  testator  had  several  dealings 
with  M.'s  bank. 

Held  (reversing  the  decision  of  the  Vice- 
Chancel  lor)— that  the  action  of  J.  in  plac- 
ing these  sums  of  money  in  the  sole  control 
of  his  co-executor  was  not  what  an  ordinary 
prudent  man  would  have  done  with  his  own 
money,  that  handing  the  money  over  to  M, 
was  not  lodging  the  money  with  a  banker, 
and  that  J.  was  jointly  and  severally  liable 
witii  M.  for  the  loss. 

Lowe  r.  Shields,  [1902]  1  Ir.  E.  320-C.  A. 


200.  Leaseholds  —  Administrator  ad  colli- 
genda  hona-Liabilily  for  Rent  of  Premises 
—  Vesting  of  Lease.]— A  person  who  died 
intestate  held  a  lease  of  certain  premises  at 
a    rent.    The    defendant    was   appointed   ad- 

j  ministrator  ad  colligcnda  bona,  with  power 
:  to   sell   the   lease.       The   defendant   entered 
1  upon  the  premises  and  endeavoured  unsuc- 
cessfully to  sell  the  lease.    A  quarter's  rent 
I  became  due  after  the  death  of  the  tenant, 
I  and,   the   amount   being   unpaid,   the   lessor 
I  brought  an  action  against  the  defendant'to 
j  recover  possession  of  the  premises  under  a 
1  forfeiture  clau.se  in  the  lease,  together  with 
the    quarter's    rent    in    arrear    and    mesne 
profits.    The  defendant  did  not  give  up  pos- 
session until  after  judgment  for  possession 
1  was  pronounced  under  Order  14. 
!      Held— that    the    defendant    having    been 
1  given  power  to  sell,  the  lease  vested  in  him; 
that,   as   he   had  entered,   he   was  liable   to 
pay    rent    and    mesne    pronts,    the    amount 
thereof   being   limited   to   the   value    of   the 
premises  if  the  renc  exceeded  that  sum. 
Whitehead  v.  Palmer,  (1907)  24  T.  L.  E.  41— 
[Channell,  J. 

201.  Statute  of  Limitations— Executor  not 
Express  Trustee  for  Next  of  Kin  or  Heir-at- 
law— Real  Property  Limitation  Act,  1874  (37 
&  38  Vict.  c.  57)—Executors  Act,  1830  (11  Geo. 
4  &  1  Will.  4,  c.  4>0)—Law  of  Property 
Amendment  Act,  1860  (23  &  24  Vict.  c.  38), 
s.  13.]— In  the  absence  of  special  circum- 
stances an  executor  is  not  regarded  as  an 
express  trustee  of  residue  undisposed  of  by 
the  will. 

A  testator  who  died  in  1873  gave  real  and 
impure  personal  property  to  the  trustees  of 
the  Eoyal  General  Theatrical  Fund, 
charged  with  certain  annuities,  and  ap- 
pointed an  executor,  Avho  entered  into  pos- 
session and  received  the  income  of  the  pro- 
perty on  behalf  of  the  trustees  of  the  fund 
for   nearly   twenty   years. 

Held— that  the  claims  of  the  heir  and 
next  of  kin  were  barred. 

Patrick   v.    Simpson    ((1889),   24   Q.    B.   D. 
128;    59    L.    J.    Q.    B.    7;    61    L.    T.    686)    and 
Salter  v.  Cavanagh  ((1838),  1  D.  &  Wal.  668) 
distinguished. 
In  re  Lacy;  Eoyal  General  Theatrical  Fund 

[Association  v.  Kydd,  [1899]  2  Ch.  149;  68 

L.  J.  Ch.  488;  47  AV.  E.  664;  80  L.  T.  706- 
Stirling,  J. 
(c)  Powers. 

202.  Appointment  of  New  Trustees  — 
Executor  of  Last  Surviving  Trustee— Ap- 
pointmcnt  by  Executor  Proring  the  Will, 
other  Executors  not  having  proved  not  Join- 
ing—"  Acting  Executor"— "  Personal  Repre- 
sentatives "—Executor  Dying  nnthout  hav- 
ing taken  Probate— Statute— Repeal— Will— 
"Implied  Incorporation  of  Statute"—Lord 
Cranworth's  Act,  1860  (23  &  24  Vict.  c.  145), 
s.  21— Conveyancing  Act,  18R1  (44  &  45  Vict, 
c.  41),  s.  7\  —  Trustr('  Act.  1803  (56  &  57  Vict, 
c.  53),  s.  W-Court  of  Probate  Act,  1858  (21  & 

4  0—2 
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Powers  ani  Liabilities — Continued. 
22  Vict.  c.  95),  s.  16.]— A  testator,  by  his  will 
dated  1875,  made  provisions  in  the  event 
of  a  new  trustee  or  trustees  of  his  will  being 
appointed  for  the  increase  or  reduction  of 
the  number  of  trustees.  He  died  in  1877. 
In  1894!  one  of  three  executors  of  his  last 
surviving  trustee  appointed  new  trustees  of 
the  will;  the  executor  appointing  had 
proved,  his  co-executors  were  alive  but  had 
not  proved  or  renounced. 

Held— that  the  effect  of  the  words  in  the 
will  and  the  saving  clause  of  sect.  71  of  the 
Conveyancing  Act  was  to  incorporate  Lord 
Cranworth's  Act,  1860,  in  the  will,  and  that 
the  appointment,  having  been  made  by  the 
acting  e.xecutor,  was  good. 

Held— further,  that,  by  virtue  of  sect.  16 
of  the  Court  of  Probate  Act,  1858,  the  two 
co-executors  having  died  without  taking  pro- 
bate, the  representation  to  the  testator  had 
gone  and  devolved  as  if  these  persons  had 
never  been  appointed  executors. 
In  ee  Boucherett;  Barne  v.  Erskine,  (1907)  52 
[Sol.  Jo.  77— Joyce,  J. 

203.  Compromise  —  Action  to  Establish 
Will — Paying  Sum  out  of  Assets  to  buy  off 
Opposition— Abortive  Proceedings  —  Assets 
insufficient  to  pay  Legatees  in  Full.^ — A 
testator  died  in  1894,  leaving  assets,  which 
were  supposed  to  be  worth  over  ,£15,000.  He 
made  his  will  the  night  before  he  died, 
appointing  the  defendants  executors  and 
trustees,  and  left  legacies  of  i-4,000  to  each 
of  two  nieces,  both  of  whom  were  minors, 
and  a  large  number  of  other  legacies, 
amounting  in  pecuniary  value  to  ,£13,000.  A 
brother  of  the  testator,  who  was  supposed 
to  be  their  heir-at-law,  biit  to  whom  nothing 
had  been  left,  entered  a  caveat  against  pro- 
bate being  granted.  The  executors  brought 
an  action  in  the  Probate  Court  to  establish 
the  will,  which  was  tried  in  January,  1895, 
when  the  executors  compromised  the  suit  by 
paying  the  caveator  i;2,000  and  ^£300  for  his 
costs. 

In  1896  an  elder  brother  of  the  testator, 
who  had  emigrated  to  Australia  over 
twenty  years  before,  and  had  not  been 
heard  of  for  many  years,  returned  to  Ire- 
land, and  brought  an  action  to  have  the 
probate  recalled  and  the  will  set  aside.  The 
action  was  tried  in  April,  1897,  when  the 
jury  disagreed.  The  action  was  tried  a 
second  time  in  1898,  when  a  verdict  was 
found  in  favour  of  the  will,  omitting  certain 
clauses.'  In  an  action  to  administer  the 
estate  of  the  testator  the  assets  were  found 
insufficient  to  pay  the  legacies. 

Held  (affirming  the  decision  of  the  Vice- 
Chancellor) — that  the  executors  were  not  en- 
titled to  credit  for  the  sums  of  money  spent 
in  compromising  the  first  probate  suit;  but 

Held  (varying  the  order  of  the  Vice-Chan- 
cellor)— that  the  executors  wer^  entitled  to 
their  costs  in  the  first  probate  suit. 
Graham  v.  MTashin,  [1901]  1  Ir.  E.  404— A.  C. 


204.  Compromise  —  Claim  by  Co-executor — 
Power  of  One  Executor  to  Compromise — 
Trustee  Act,  1893  (56  &  57  Vict.  c.  53),  s.  21.]- 
Au  executor  has  power  to  compromise  the 
claim  of  his  co-executor  against  the  testator's 
estate.  It  is  advisable,  however,  for  an 
executor  to  obtain  the  leave  of  the  Court  in 
such  a  case. 

In  re  Houghton;  Hawley  v.  Blake,  [1904]  1 

[Ch.  022;  73  L.  J.  Ch.  317;  52  W.  E.  505;  90 

L.  T.  252;  20  T.  L.  E.  276-Kekewich,  J. 

205.  Disclairaei — Administration  of  Estate 
of  Deceased  Debtor— Onerous  Property  — 
bankruptcy  Act,  1883  (46  &  47  Vict.  c.  52),  ss. 
55,  125.]— Sect.  55  of  the  Bankruptcy  Act, 
1883,  applies  to  the  administration  in  bank- 
ruptcy of  the  estate  of  a  deceased  insolvent 
under  sect.  125,  and  emiDOwers  the  trustee  to 
disclaim  onerous  property. 

In  re  Mellinson,  Ex  parte  Day,  [1906]  1  K.  B. 

[68;  75  L.  J.  K.  B.  595;  54  W.   E.  444;  94 

L.  T.  679;  13  Manson,  201-Div.  Ct. 

206.  Duty  of  Administrator — Duty  of  Law- 
ful Attorney  of  Widow— Receipt  by  Wido^n 
for  Assets— Distribution.'\— Letters  of  ad- 
ministration to  the  estate  of  a  domiciled 
Englishman  were  granted  to  W.  as  lawful 
attorney  of  E.,  who  was  resident  in  the 
United  States.  E.  was  not  the  legal  personal 
representative  of  the  deceased  either  in  the 
United  States  or  elsewhere.  Her  position  as 
a  widow  of  the  deceased  was  that  there  was 
no  portion  of  the  property  of  the  deceased 
in  England  or  elsewhere  for  which  she  could 
give  a  receipt 

Held— that  it  was  not  the  duty  of  the 
administrator  to  hand  the  assets  over  to  E., 
and  that  E.  could  not  give  a  good  receipt  if 
he  handed  over  the  assets  to  her,  and  that 
his  duty  was  to  administer  according  to  law 
all  the  estate  of  the  deceased,  as  if  he  had 
obtained  administration  in  his  own  right. 
In  re  Eendell;  Wood  v.  Eendell,  [1901]  1  Ch. 

[230;   70   L.   J.   Ch.   265;   49  W.   E.   131;   83 
L.  T.  625— Cozens-Hardy,  J. 

207.  Easement— Power  to  Grant— Easement 
— Lands  Clauses  Consolidation  Act,  1845  (8  & 
9  Vict.  c.  18),  s.  7.]— A  clause  in  a  private 
Act  authorised  the  granting  of  easements  to 
a  corporation  by  persons  empowered  under 
sect.  7  of  the  Lands  Clauses  Act,  1845,  to  sell, 
and  convey  or  release  lands. 

Held— that  this  did  not  authorise  an 
executor  having  merely  a  power  to  sell  land 
under  sect.  16  of  Lord  St.  Leonards'  Act  (22 
&  23  Vict.  c.  18),  but  having  no  estate  or  in- 
terest in  it,  to  grant  to  the  corporation  an 
easement. 

In    re    Barrow-in-Furness    Corporation    and 

[Eawlinson's  Contract,  [1903]  1  Ch.  339;  72 

L.  J.  Ch.  239;  51  W.  E.  248;  87  L.  T.  724— 

Kekewich,  J. 

And  see  No.  212,  infra. 

208.  Investment — Testator's  Shares  in  Co- 
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Powers  and  Liabilities — Conlinibcd. 
partnership  Business — Sale  of  Business  to 
Limited  Company  after  a  Partner's  Death- 
Power  of  Executors  to  hold  Shares  and  De- 
bentures in  Limited  Company — Unauthorised 
Investment — Power  of  Court  to  sanction 
Saine.] — The  Court  lias  no  power  in  the  ad- 
ministration of  an  estate  to  do  that  which, 
if  done  by  the  trustees,  would  be  a  breach 
of  trust. 

The  Court  has  no  power  to  authorise  trus- 
tees to  take,  on  the  ground  that' it  is  expe- 
dient and  beneficial,  an  investment  which 
their   testator  has  not   authorised. 

A  testator  owned  a  fourth  share  in  an 
ironmaster's  business,  and  shortly  before  his 
death  arrangements  had  been  made  between 
his  partners  and  himself  for  the  sale  of  the 
assets  and  business  to  a  limited  company  to 
be  incorporated  for  that  purpose,  and  an 
agreement  of  sale  had  been  prepared  but 
had  not  been  actually  executed  by  the  testa- 
tor. The  executors  asked  that  a  like  agree- 
ment might  be  approved  by  the  Court  as  a 
proper  agreement  for  them  to  enter  into, 
and  that  they  might  be  authorised  to  hold 
shares  and  debentures  uiider  the  agreement 
for  so  long  as  they  should  think  fit,  as  if  the 
same  had  formed  part  of  the  testator's 
estate. 

Held— that  the  Court  had  not  jurisdiction 
to  approve  the  agreement,  as  in  substance  it 
amounted  to  either  a  sale  and  an  investment 
of  the  proceeds  in  unauthorised  securities, 
or  it  was  an  exchange  of  property  of  the  tes- 
tator for  other  propei  ty  which  the  trustees 
were  not  authorised  to  hold. 

In    re    Crawshay    ((1888)    60  L    T.  357;  4 
T.    L.    R.    782)-followed. 
In    re    Morrison;    Morrison    i\    Morrison, 

[1901]  1  Ch.  701;  70  L.  J.  Ch.  399;  49  W.  E. 

441;  84  L.  T.  383;  17  T.  L.  E.  330;  8  Manson, 
210-Buckley,  J. 

209.  Maintenance  of  Child— Trustee— Pro- 
perty Held  by  Administrator— Conveyancing 
Act,  1881  (44  &  45  Vict.  c.  41),  s.  43.]— An  ad- 
ministrator, holding  property  which  belongs 
to  an  infant,  holds  it  as  "  trustee "  within 
the  moaning  of  sect.  43  of  the  Conveyancing 
Act,  1881,  and  therefore  may  apply  the  in- 
come thereof  for  the  infant's  maintenance. 
In  re  Adams;  Verrier  v.  Haskins,    (1907)  51 

Sol.  Jo.  113— Kekewich,  J. 

210.  Residue  Undisposed  of—Next-of-Kin— 
Equal  Legacies  to  All  Executors — Riyhis  of 
Executors  to  Residue.]— A.  testator  by  liis 
will  appointed  three  executors  and  gave 
tliem  each  a  legacy  of  c£l,000,  and  in  addition 
lie  gave  to  one  executor  his  foreign  decora- 
tions, to  another  liis  diamond  ring  and  his 
gold  watch.  The  residuary  personal  estate 
was  not  disposed  of  by  ilio  will,  and  (he  tes- 
tator died  without  leaving  any  next-of-kin. 

Held — that  the  specific  bequests  to  two  of 
the  three  executors  did  not  prevent  the  appli- 
cation   of    the    rule    that,   where   pecuniary 


legacies  of  equal  amount  are  given  to  the 
executors,  the  presumption  is  that  they  are 
not  intended  to  take  the  residue  beneficially; 
and  that  therefore  the  Cro^vn  was  entitled. 
In  re  Gldeman;  Attorney-General  v.  Jefferys, 
[1907]  1  Ch.  171;  76  L.  J.  Ch.  82;  96  L.  T. 
225;  23  T.  L.  E,.  212— Eady,  J. 

211.  Sale— Devise  of  Real  Estate  upon 
Trust  to  Trustees,  their  Heirs  and  Assigns— 
Power  of  Sale  to  the  "  Trustees  for  the 
time  being "  under  a  W ill— Executors  of 
Surviving  Trustee— Conveyancing  Act,  1881, 
s.  30.]— A  testator  devised  his  real  estate  to 
certain  trustees,  their  heirs  and  assigns,  upon 
certain  trusts,  and  the  will  contained  a 
power  of  sale  of  real  estate  exercisable  "  by 
the  trustees  for  the  time  being "  under  the 
will. 

Held — that  the  power  of  sale  ivas  exer- 
cisable by  the  executors  of  the  last  surviv- 
ing trustee. 

In  re  Pixton  and  Tong's  Contract,   (1898)  4G 
[W.  E.  187-Byrne,  J. 

212.  Sale— Charge  of  Debts  and  Lega- 
cies—Devise to  Son  on  Attaining  Twenty- 
five —  Law  of  Property  Amendment  Act, 
1859  (22  &  23  Vict.  c.  35)  (Lord 
St.  Leonards'  Act),  ss.  14,  16,  18.]  —  A 
testator  charged  his  real  estate  in  aid 
of  his  personal  estate  with  the  payment  of 
debts  and  legacies  by  his  executor,  and  de- 
vised his  real  estate  to  his  first  son  who 
should  attain  the  age  of  twenty-five.  A 
son  attained  the  age  of  twenty-five  some 
years  after  the  testator's  death,  and  then 
died  himself,  having  devised  his  real 
estate. 

Held— that  a  surviving  executor  of  the 
father's  will  could  sell  the  real  estate  under 
the  power  conferi-ed  by  sect.  16  of  Lord  St. 
Leonards'  Act,  for  (1)  the  devise  to  the  son 
in  fee  on  attaining  twenty-five  was  not  a 
devise  "  to  any  person  in  fee  or  in  tail " 
within  the  meaning  of  the  restrictive  pro- 
viso in  sect.  18;  and  (2)  the  executor's  power 
was  not  destroyed  by  the  son  attaining  the 
specified  age. 

In  re  Wilson  ((1886)  34  W.  E.  512;  54  L.  T. 
600)— applied. 

In    re    Barrow-in-Furness    Corporation    and 

[Eawlinson's  Contrwt.  [19031  1  Ch.  339;  51 

W.  E.  248;  87  L.  T.  724-Kekewich,  J. 


A /id  .see  No.  20; 


""/' 


213.  Sale  — Intention  — Real  Estate— Im- 
plied Pou-cr  of  5'n/<'.]  — After  bequeathing 
a  pecuniary  legacy,  and  directing  its  invest- 
ment, a  testator  provided  as  follows :  "  I 
will  and  bequeath  all  the  remainder  of  my 
property  in  lands  .  .  .  together  with 
chattels,  stock,  shares,  furniture  and  per- 
sonal effects,  to  my  brothers  and  sisters,  or 
I  heir  representatives  in  equal  shares."  The 
testator,  after  naming  the  beneficiaries  and 
indicating  their  shares,  appointed  two  per- 
sons  who    were   not   beneficiaries   under   his 
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Powers  and  Liabilities— Co«('/Hi(f(;. 
will  "to  be  my  executors,  to  carry  out  the 
intention    of    this    my    last    will    and    testa- 
ment." 

Held— that  the  executors  were  given  by 
the  will  an  implied  power  of  sale  over  the 
real  estate. 

Carlisle  v.  Cooke,  [1905]  1  Ir.  E.  269— M.  E. 

214.  Solicitor-trustee  —  Power  under  Will 
to  Make  Professional  Charges  —  Creditor's 
Action  —  Insolvent  Estate.]— A  testator  ap- 
pointed three  persons  executors  and  trustees 
of  this  will,  one  of  whom  was  a  solicitor. 
The  solicitor  proved  the  will,  the  other  two 
renouncing  probate  and  disclaiming  the 
trusts  of  the  will.  The  will  empowered  the 
solicitor,  notAvithstanding  his  executorship, 
to  make  professional  charges.  A  creditors' 
action  was  brought,  which  was  defended  by 
the  solicitor  in  person,  the  estate  being 
quite  insolvent. 

Held— that,  having  regard  to  the  decisions, 
and  to  the  principles  upon  which  they  were 
based,  the  solicitor  was  not  entitled  to  any 
profit  costs  in  competition  with  the  credi- 
tors of  the  testator. 

Decision  of  Kekewich,  J.  ([1898]  1  Ch. 
297;  G7  L.  J.  Ch.  139;  77  L.  T.  793;  46  W.  E. 
2i7)  affirmed. 

In  re  White;  Pennell  v.  Franklin,  [1898]  2  Ch. 

[217;    67   L.   J.    Ch.   502;    78   L.    T.    770;  'l4 

T.  L.  E.  503;  46  W.  E.  676-C.  A. 


VI.  ACTION  FOB  ADMINISTRATION. 

215.  Accounts— Neglect  of  Trustees  to  Fur- 
nish—Costs—Costs of  taking  and  Vouching 
Accounts.]— yjhere  the  indefensible  neglecc 
of  trustees  to  furnish  accounts  has  rendered 
administration  proceedings  necessary,  the 
trustees  may  be  ordered  to  pay  all  the 
costs,  including  the  costs  of  taking  and 
vouching  the  accounts. 

Uevjctt  V.    Foster    ((1844)    7   Beav.   348;   61 
E.  E.  98-Lord  Langdale)  not  followed. 
In   re   Skinner;   Cooper   and   Skinner,    [1904] 

[1   Ch.  289;  73  L.  J.  Ch.  94;  52  W.  E.  346; 
89  L.  T.  663-Farwell,  J. 

216.  Concurrent  Actions— Conduct  of  Pro- 
ceedings.']—As  a  general  rule,  where  there 
are  concurrent  administration  actions,  the 
conduct  of  proceedings  under  an  order  made 
in  any  one  of  them  will  be  given  to  the 
plaintiff  in  the  earliest  action.  But  this 
rule  does  not  apply  where  such  plaintiff  is 
a  creditor  whose  debt  is  bona  fide  disputed. 
Tn  re  Eoss;  Wingfield  v.  Blair,  [1907]  1  Ch. 

[482;    76    L.    J.    Ch.    302;    96    L.    T.    814— 
Eady,  J. 

217.  Costs-Order  to  Pay  Costs  of  all 
Parties  out  of  Fund  in  Court— Fund  Prov- 
ing T nsufficicnt— Priority  of  Administrator's 
Costs.]— An  order  was  made  upon  the  fur- 
ther consideration  of  an  administration  ac- 
tion that  the  costs  of  all  parties  should  be 


paid    out   of   a   fund   in   Court.      The   fund 
proved  insufficient. 

Held— that  tho  costs  of  the  administrators 
must  be  paid  in  priority  to  those  of  other 
parties. 

Gaunt  V.  Taylor  ((1843)  2  Hare,  413;  62 
R.  E.  164-Wigram,  V.-C.)  followed;  Swale  v. 
Milner  ((1834)  6  Sim.  572-Wigram,  V.-C.) 
not  followed. 

In  re  Griffith;  Jones  v.  Owen,  [1904]  1  Ch. 
[807;  90  L.  T.  639-Farwell,  J. 

218.  Costs  of  Administrator— .Administrator 
Owing  Money  to  Estate — Default  in  Paying 
such  Money  when  Ordered.]— When  a  per- 
sonal representative  has  been  ordered,  in  an 
administration  suit,  to  bring  in  money  due 
by  him  to  the  estate,  he  will  not  be  allowed 
any  costs  in  the  suit  until  he  has  complied 
with  the  order. 

His  solicitor  is  not  in  any  better  position, 
and  will  not  be  allowed  credit  for  such  costs, 
in  accounting  for  moneys  received  by  him  as 
such  solicitor,  until  his  client  has  brought 
in  the  balance  due  by  him. 
In  re  O'Kean;  Ferris  r.  O'Kean,  [1907]  1  Ir.  E. 
[223-C.  A. 

219.  Creditor  Not  a  Party— Leave  to  Such 
Creditor  to  Attend  Proceedings— Right  to 
Have  Copies  of  Affidavits  and  List  of  Claims 
-Rules  of  the  Supreme  Court  Ord.  XVI.,  rr. 
41,  77;  LV.,  r.  42:  LXV .,  r.  27  (23).]-In  a 
creditor's  action  an  order  was  made  for  the 
administration  of  a  deceased's  estate;  the 
estate  was  said  to  be  about  ^650,000,  and  the 
debts  at  least  ^100,000. 

Upon  an  application  by  W.,  an  admitted 
creditor  for  <£10,000, 

Held— that  the  administrators  ought  to 
supply  him  at  his  cost  with  copies  of  the 
various  affidavits  and  list  of  claims.  But 
that  he  could  not  be  given  general  leave  to 
attend  the  proceedings  at  his  own  expense; 
he  might,  however,  make  subsequent  applica- 
tion for  leave  to  contest  any  particular 
claim. 

In   re   Schwabacher;    Stern   v.    Schwabacher, 

[1907]  1  Ch.  719;  76  L.  J.  Ch.  399;  96  L.  T. 

564— Parker.  J. 

220.  Object  of  Fund  Carried  to  Separate 
Acco2ints  —  Dealings  by  Owners  —  Claims 
against  other  Sharers— New  South  Wales.]— 
In  an  administration  suit  an  order  was 
made  in  the  presence  of  all  parties  inte- 
rested ;  and  its  intention  was  to  treat  a  fund 
as  so  far  separated  from  the  estate  that  it 
could  be  dealt  with  by  the  separate  dont^es 
without  notice  to  the  others.  The  fund  couid 
not  be  actually  paid  out,  because  nobody  had 
acquired  an  absolute  and  indefeasible  inte- 
rest in  it;  for  the  absolute  interests  acquired 
by  the  children  were  liable  to  variation  in 
amount  by  the  birth  of  more  children. 

Held— that  the  object  of  separate  ac- 
counts was  to  relieve  the  subjects  of  each 
account  from  entanglement  with  the  others, 
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Action  for  Administration — Continued. 
and  to  make  the  persons  specified  in  eact 
heading  the  owners  of  the  fund  carried  to 
its  credit,  so  far  as  was  consistent  with  the 
necessity  for  retaining  those  funds  m 
Court;  that  the  retention  of  the  fund  was 
not  meant  to  prevent  adult  owners  of  inte- 
rests in  it  from  dealing  with  those  interests; 
that  the  division  into  separate  accounts  was 
intended  to  facilitate  such  dealings;  that,  so 
long  as  any  fund  remained  in  Court,  claims 
against  its  owner  could  practically  be  en- 
forced against  it  which  could  not  practically 
be  enforced  if  it  were  paid  out;  that  it  was 
open  to  the  other  parties  to  the  suit  to  show 
that  they  had  claims  enforceable  against  a 
separate  fund  which  were  not  known  or  not 
existent  when  the  fund  was  separated,  and 
by  proper  proceedings  to  enforce  them  not- 
w'ithstanding  the  order  for  separating  the 
fund;  that  until  some  step  was  taken  for 
that  purpose  the  separation  was  commonly 
and  rightly  looked  upon  as  showing  that  the 
separated  funds  were  free  from  claims  by 
the  other  sharers  in  the  estate;  that  persons 
honestly  dealing  with  those  whom  the  Court 
declares  to  be  the  owners  of  such  funds  are 
justified  in  trusting  to  that  declaration;  and 
that  it  would  be  unjust  to  subject  them  to 
claims  by  the  other  sharers  arising  out  of 
matters  subsequent  to  the  separation  or 
latent  at  the  time. 

Epgar    v.    Plomley,    [1900]    A.    C.    431;    69 

[L.  J.  P.  C.  95;  49  W.  E.  142;  82  L.  T.  573; 

IG  T.  L.  R.  395— P.  C. 

221.  Insolvent  Estate— Manager  appointed 
by  the  Court— Unsuccessful  Action  brought 
hy  the  Manager  with  the  Sanction  of  the 
Court— Practice— Costs— Priority  —  Solicitor 
—Realisation  of  Assets.']— A  manager,  ap- 
pointed by  the  Court  in  an  administration 
suit,  obtained  leave  to  proceed  with  an  action 
commenced  at  common  law  by  the  executors 
to  recover  a  balance  of  JL'GGS  claimed  to  be 
due  in  respect  of  a  contract  with  the  testator. 
The  defendants  in  that  action  filed  a  counter- 
claim, and  in  the  result  a  larger  amount  was 
found  due  on  the  counter-claim  than  for  the 
plaintiff  in  the  original  action,  and  judgment 
was  entered  for  the  defendants  for  the  differ- 
ence, with  costs.  The  fund  in  court,  which 
represented  the  available  assets  of  the 
testator,  was  insufficient  to  pay  the  costs  in 
the  common  law  action  of  the  defendants  in 
the  said  action,  and  those  of  the  manager. 
It  appeared  that  no  sum  out  of  the  assets 
would  be  payable  to  the  manager  personally 
in  respect  of  a  considerable  balance  certified 
to  be  due  to  him,  and  that  the  costs  in  ques- 
tion were  due  and  payable  to  his  solicitor. 

Held  (reversing  the  decision  of  the  Vice- 
Chancel  lor)— that  the  manager's  solicitor  was 
entitled  to  be  paid  his  costs  in  the  common 
law  action,  in  priority  to  the  costs  of  the 
defendants  therein,  out  of  the  fund  in  court. 

Ramsay  v.  Simpson    (No.  2),   [18991   1   Ir.   R. 
[194-C.  A. 


222.  Issue  to  try  Validity  of  Claim— Insol- 
vent Estate— Costs  of  Issue— Payment  in 
FttZL] — In  an  action  for  the  administration 
of  an  insolvent  estate  where  an  issue  was 
directed  to  ascertain  whether  a  claim 
against  the  estate  for  commission  was  well 
founded,    the    claimant    was    successful. 

Held— following  the  analogy  of  the  practice 

in   bankruptcy   that   the   costs   of   the   issue 

were  payable  in  full  out  of  the  assets. 

In  re  Dunn;   Brinklow  v.   Singleton,   [1902] 

[W.  N.  76— Byrne,  J. 

223.  Receiver— Eight  of  Specific  Devisee- 
Occupation— Rent  for  House  Occupied  by 
Receivei — Completion  of  Building  Contracts 
entered  into  by  Testator.']—!),  by  will  devised 
certain  real  estate  to  S.  for  life,  with  re- 
mainders over,  and  bequeathed  his  house- 
hold furniture  and  farming  stock  to  her 
absolutely.  Before  his  death  the  testator 
had  entered  into  contracts,  binding  on  him 
at  his  death,  for  the  erection  of  cottages  on 
the  land  given  to  S.  for  life,  and  on  certain 
other  land  which  he  had  bought  in  his  life- 
time, and  which  had  by  his  directions  been 
conveyed  as  a,  gift  to  the  use  of  S.  for  life, 
with  remainder  to  her  daughter.  His  exe- 
cutors stopped  the  completion  of  the  con- 
tracts, making  terms  with  the  builders. 

An  action  having  been  brought  for  the 
administration  of  D.'s  estate,  a  receiver  and 
manager  of  his  estate  and  farm  was  ap- 
pointed, and  he  resided  for  some  time  in  the 
house  devised  to  S.  for  life,  and  used  the 
furniture  given  to  her,  and  also  used  the 
farming  stock  in  carrying  on  the  testator's 
farm. 

Held— that  S.  was  entitled  to  an  inquiry 
what  compensation  ought  to  be  paid  her  for 
the  nse  and  occupation  of  the  house,  and  the 
injury  done  by  user  to  the  furniture  and 
stock. 

Held— also,  that  S.  was  entitled  to  have  the 
cottages  contracted  to  be  built  on  the  estate 
devised  to  her  for  life  completed  at  the  cost 
of  the  testator's  estate,  but  had  no  claim  in 
respect  of  the  contracts  to  build  on  the 
land  conveyed  to  her  before  the  testator's 
death. 

Cooper  V.  Jarman  (L.  R.  3  Eq.  98)  followed. 
Re  Day;  Sprake  r.  Day,  [1898]  2  Ch.  510;  G7 

[L.  J.  Ch.  619;  77  L.  T.  436;  47  W.  R.  238- 
Norfh.  J. 

224.  Uvrrirrr  of  Ural  Ksia  Ic  -  (' rcditors' 
Action-Parties -No  Pcrsoiuil  Estate  Inad- 
minisierrd— Absence  of  I'rr.ional  Uvpresenta- 
tive.]— Where  all  the  personalty  of  an  intes- 
tate, who  died  before  1897,  had  been  com- 
pletely administered  and  proved  insufficient 
to  satisfy  her  debts, 

llEiiD— tliiit  a  creditor  was  entitled  as  of 
right  to  the  appoint ment  of  a  receiver  of  the 
rents  and  profits  of  her  real  estate,  although 
no  legal  i>ersonal  representative  was  before 
the  Court. 
In   re   Dawson;    Ci.akk    r.    Dawson,    (190G)    75 
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Action  for  AAmimstr&tion  — Con/ inurd. 

[L.  J.  Ch.  201;  94  L.  T.  230-Kekewicli,  J. 

225.  Secured  Creditor  proving  against  Real 
Estate— Lapse  of  Time— Fund  still  in  Court- 
Real  Estate  depreciating  in  Value — Right  oj 
the  Creditor  to  prove  against  the  Personal 
Esfate.]— Although  the  language  of  the  de- 
cree in  an  administration  action,  requiring 
all  claims  to  be  made  within  a  certain  time, 
is  peremptorj',  yet  the  practice  is  to  allow  a 
creditor  (upon  his  paying  the  costs)  to  prove 
his  debt  subsequently,  so  long  as  there  is 
still  a  residuary  fund  in  Court,  or  in  the 
executors'  hands. 

Gillespie  v.  Alexander  ((1827)  3  Euss.  130; 
27  E.  E.  35-judgment  of  Lord  Eldon)  ap- 
proved. 

In  1888  an  action  was  brought  for  the  ad- 
ministration of  a  testator's  estate;  the  plain- 
tiff, a  mortgagee,  verified  his  claim  against 
the  realty,  but  made  no  claim  against  the 
personalty,  believing  his  security  to  be 
ample.  In  1902  there  Avas  still  a  fund  in 
Court,  and  the  plaintiff,  finding  his  security 
to  be  in  fact  insufficient,  claimed  to  prove 
against  such  fund. 

Held— that  he  was  entitled  to  do  so,  and  to 
be  paid  his  principal  and  interest  out  of  the 
residue  of  the  real  and  personal  estate  after 
payment  of  all  debts  and  costs  already 
proved  or  admitted. 

Decision  of  the  C.  A.  (Ir.)  sub  nom.  Bcattic 
v.   Cordner   ([1903]   1  Ir.  1)   affirmed. 
Harrisox  r.  Kirk,  [19041  A.  C.  1;  73L.  J.  P.  C. 
[35;  89  L.  T.  566-H.  L.   (Jr.). 

226.  Subsequent  Action  by  same  Plaintiff 
charging  Wilful  Default  —  Common  Order 
for  Administration  against  Executoi — No 
Evidence  of  fresh  Information  — Leave  of 
Court.l—A  creditor  of  a  testator's  estate, 
himself  a  bankrupt,  obtained  a  common 
order  for  administration  against  the  exe- 
cutor. He  now  asked  leave  to  bring  a  fresh 
action  charging  the  executor  Avith  wilful 
default  and  fraud,  but  did  not  allege  that 
he  had  acquired  his  information  too  late 
to  utilise  it  in  the  first  action. 

Held— that  he  might  nevertheless  proceed 
upon  giving  security  for  the  executor's  costs. 

Laming  v.  Gee  ((1879)  10  Ch.  D.  715;  48 
L.  J.  Ch.  196;  27  W.  R.  227;  40  L.  T.  33)  not 
followed. 

Ee  Kdrtz;  Emerson  v.  Henderson,   (1904)  90 
[L.  T.  12— Eady.  J. 

227.  Trusts  of  a  Will-Testator  Domiciled 
in  Jersey  —  One  Trustee  Confined  in  an 
English  Asylum  —  The  Other  Desirous  of 
Retiring— New  Trustees  Appointed  by  Jersey 
Court— Securities  in  England— Petitions  by 
Trustees  and  Beneficiaries— R.  S.  C,  Ord., 
55,  r.  10.]  —  The  Court  need  not  put  the 
parties  to  the  expense  of  an  administration 
order,  unless  it  sees  some  necessity  for 
making  it. 

Be  Braithwaite  ((1882)  21  Ch.  D.  121— Hall. 
V.-C.)  fol'owed. 


A  testator,  domiciled  in  Jersey,  created  a 
trust  fund,  of  which  the  plaintiff  was  one 
trustee  and  also  tenant  for  life;  but  he 
was  confined  in  an  English  lunatic  asylum, 
and  the  other  surviving  trustee  desired  to 
retire.  Thereupon  the  Court  in  Jersey  ap- 
pointed new  trustees;  and  difficulties  arose 
which  led  to  the  present  proceedings,  in 
which  the  plaintiff,  by  his  next  friend,  asked 
for  administration  of  the  trusts  of  the  will 
by  the  English  Court ;  the  rest  of  the  bene- 
ficiaries objected  to  the  cost  of  an  unneces- 
sary administration,  and  petitioned  the 
English  Court  to  appoint  new  trustees; 
while  the  new  trustees  appointed  by  the 
Jersey  Court  petitioned  the  English  Court 
to  vest  in  them  the  trust  securities,  which 
bad  been  kept  at  an  English  bank,  but  were 
now  deposited  in  Court. 

Upon  the  action  coming  on  for  trial, 
Joyce,  J.,  refused  to  make  an  administration 
order,  on  the  ground  that  it  was  unneces- 
sary. 

The  appeal  from  Joyce,  J.,  and  the  two 
petitions  were  heard  together.  The  Court 
made  an  administration  order,  but  stayed 
all  inquiries  thereunder.  At  the  same  time 
they  confirmed  the  appointment  of  the  Jer- 
sey trustees,  and  vested  the  property  in  them, 
directing  the  receiver,  already  appointed,  to 
act  under  the  trustees'  orders,  but  not  to 
remove  any  of  the  funds  out  of  the  juris- 
diction. 

De  Qcetteville  v.  De  Quetteville,  In  ee  De 
[QuETTEviLLE,  (1903)  19  T.  L.  R.  109,383— C.  A. 


EXECUTORY     DEVISE. 

Sec  Trusts  ;  Wills. 


EXHUMATION    OF    HUMAN 
REMAINS. 

See  Burial  and  Cremation. 


EXPLOSIVES. 

1.    Petroleum— Composition    containing    33 
per  cent,  of  Petroleum.— Licence  from  Local 

Authority  —  Petroleum  Act,  1871  (34  &  35 
Vict.  c.  105),  ss.  3,  7-Petroleum  Act,  1879 
(42  &  43  Vict.  c.  47),  s.  2,  Schcd.  I.]-A  com- 
position containing  33  per  cent,  of  petro- 
leum which  gives  off  an  infiammable  vapour 
under  the  test  prescribed  by  the  Petroleum 
Act,  1879,  Sched.  I.,  is  "  petroleum  "  within 
the  meaning  of  the  Petroleum  Act,  1871, 
sect.  3,  and  a  licence  must  be  obtained  from 
the  local  authority  in  order  to  store  it. 
London  County  Council  v.  Holzapfels  Com- 
[posiTiONS  Co.,  (1899)  68  L.  J.  Q.  B.  886;  63 
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Explosives — Continued. 

J.   P.   615;   47   W.    R.    622;    15   T.   L.    417- 
Div.  Ct. 

2.  Petroleum— Licence  for  Keeping  and 
Use— Light  Locomotives— Local  Authority— 
llcgulations  of  Secretary  of  State— Petro- 
leum kept  by  Manufacturer  of  Motor-cars 
-Petroleum  Act,  1871  (34  &  35  Vict.  c.  105), 
s.  7— Locomotives  on  Highways  Act,  1896  (59 
&  60  Vict.  c.  36),  s.  5.]— The  respondent  Avas 
charged,  at  the  instance  of  the  London 
County  Council,  with  having  kept  at  his 
premises  a  quantity  of  petroleum,  to  which 
the  Petroleum  Acts,  1871  and  1879,  applied, 
otherwise  than  in  pursuance  of  a  licence 
given  by  such  local  authority  as  is  men- 
tioned in  the  Acts.  The  magistrate  found 
that  the  petroleum  so  found  -was  kept  and 
used  by  the  respondent  for  the  purpose  of 
testing  motor-cars  manufactured  by  him, 
which  were  light  locomotives  within  the 
meaning  of  the  Locomotives  on  Highways 
Act,  1896,  and  that  the  respondent  had  not 
committed  any  offence  against  the  Petro- 
leum Acts.     • 

Held— that  undei-  the  Locomotives  on 
Highways  Act,  1896,  petroleum  for  light 
locomotives  might  be  kept  on  conditions  to 
be  fixed  by  the  Secretary  of  State,  and  not 
by  the  County  Council,  and  the  County 
Council  could  not  impose  difierent  condi- 
tions from  those  imposed  by  the  Secretary 
of  State,  and  that  judgment  must  be  given 
in  the  respondent's  favour. 
Godfrey  v.  Napier,  (1902)  18  T.  L.  E.  31- 
[Div.  Ct. 


EXPULSION     ORDER. 

Set'  Aliens. 


EXTORTION. 

Sir  ('Ki.MiNAi;  Law. 


EXTRADITION     AND 

FUGITIVE     OFFENDERS. 

See   also    Criminal    Law    and     Pro- 
cedure (Larceny). 

1.  Acts  of  Prisoner  a  Criminal  Offence  in 
both  Countries  and  within  the  Treaty — 
Offence  called  by  Different  Names  in  both 
Countries— Manager  of  Bank— Discounting 
Worthless  Bills  viith  Bank — Larceny  Act, 
1861  (24  &  25  Vict.  c.  96),  s.  SI— Extradition 
Act,  1870  (33  &  34  Vict.  c.  52),  Schcd.  /.]— A 
prisoner  was  committed  to  custody  by  a 
metropolitan  police  magistrate  with  a  view 
to  his  extradition  to  the  United  States.  One 
of  the  charges  was  a  charge  of  "embezzle- 


ment." It  was  admitteji  that  the  deposi- 
tions made  out  a  prima  facie  case  of  "  lar- 
ceny by  embezzlement "  within  the  defini- 
tion of  that  offence  in  the  Washington 
Statutes.  There  was  evidence  that  the  pri- 
soner had  committed  an  offence  within  sect. 

j  81  of  the  Larceny  Act,  1861. 

Held— that  the  evidence  showed  prima 
facie  that  the  prisoner  had  done  what  was 
a  crime  in  both  countries  within  the  pro- 
visions of  Article  X.  of  the  Extradition 
Treaty  of  1842  and  the  Treaty  of  1889;  that 

I  it  was  not  essential  that  the  offence  should 
be  called  by  the  same  name  in  both  coun- 

!  tries;    and   that    the    prisoner    must    be    re- 

i  mitted  into  custody. 

!     In  re  Acton  ([1896]  1  Q.  B.  509;65L.  J.  M.  C. 

i  50;  60  J.  P.  132;  44  W.  E.  351;  74  L.  T.  249; 

I  18  Cox,  C.  C.  277— Div.  Ct.)  followed. 

'  Eex  v.  Dix,  (1902)  18  T.  L.  E.  231— Div.  Ct. 
(See  also  Beg.  v.   Governor    of    Hollojcuy 
Prison  (1900),  16  T.  L.  E.  247-Div.  Ct.,  No.  6 
infra). 

2.  Arrest  and  Remand  of  4ccMsed— Habeas 

corpus  ^  Jurisdiction.']  —  Persons  charged 
with  having  committed  in  Georgia  an  extra- 
ditable offence  were  arrested  in  Montreal, 
and  brought  before  the  Extradition  Commis- 
sioner. He  remanded  them  to  enable  the 
prosecution  to  prove  the  case. 

Whilst  they  were  under  remand,  a  Judge 
granted  writs  of  habeas  corpus,  and  dis- 
charged the  prisoners  on  the  ground  that  no 
extraditio.'i  offence  had  boen  disclosed  in  the 
proceedings  before  him 

Held— that  he  was  wrong  in  treating  the 
remand  warrant  as  a  nullity,  and  in  taking 
upon  himself  to  adjudicate  upon  the  case 
upon  part  only  of  the  evidence,  when  the 
proper  p«rson  had  m  regular  course  re- 
manded the  prisoners  for  the  whole  of  the 
evidence  to  be  brought  before  him 

United  States  of  America  v.  Gaynor,   [1905] 

[A.  C.  128;  74  L.  J.  P.  C.  44;  92  L.  T.  276;  21 

T.  L.  R.  254-P.  C. 

3.  Committal— Other  Charges  after  Deten- 
tion for  Two  Months— Treaty  with  Germany, 
Arts.  9,  12.]— Article  12  of  the  extradition 
treaty  with  Germany  was  intended  to  pro- 
tect the  prisoner,  against  whom  a  case  for 
committal  was  not  made  ou';,  fiom  being  de- 
tained for  a  longer  period  than  two  montJis 
upon  suspicion,  and  it  gave  him  a  right  to 
be  set  at  liberty  if  within  that  time  a  case 
was  not  made  out  against  him.  If  that 
article  does  not  apply,  and  if  the  prisoner 
has  no  light  to  be  sot  at  liberty,  the  proce- 
dure to  be  followed  is  the  same  as  the  pro- 
cedure upon  a  similar  chaige  in  this 
country. 

Where  there  was  in  fact  on  the  deposi- 
tions on  the  14th  February  sufficient  evi- 
dence to  justify  the  committal  for  trial  of 
a  prisviner — a  fugitive  criminal — arrested  on 
the  pr.-^cedi  ig  15th  Docembor,  if  tlio  offencf^ 
had  been  committed  in  England,  there  was 
sufficient  ovidonco  to  justify  a  inngistrnte  in 


1267 


EXTRADITION    AND    FUGITIVE    OFFENDERS. 


1268 


Extradition  and  Fugitive  Offenders — Continued. 

making  an  order  for  liis  extradition  and  also 
in  receiving  evidence  on  other  charges,  and 
then  making  an  order  of  committal  on  them 
and  the  original  charge. 

In  re  Bluhm,  [1901]  1  K.  B.  764;  70  L.  J.  K.  B. 
[472;  49  W.  E.  464;  17  T.  L.  E.  358- 

Div.    Ct. 

4.  Conviction  Abroad  —  Temporary  Dis- 
charge on  Ground  of  Ill-health — Sentence 
to  be  Completed  on  Recovery— Escape  to  Eng- 
land— Expiration  of  Original  Sentence — Ex- 
emption from  Punishment. ~\ — An  applicant 
for  a  writ  of  habeas  corpus  who  was  detained 
in  custody  under  an  extradition  order  in 
respect  of  a  conviction  in  Germany  had  been 
temporarily  discharged  from  prison  in  that 
country  owing  to  ill-health,  but  on  his  re- 
covery a  competent  German  Court  had 
oi'dered  his  re-arrest  in  order  that  he  might 
serve  the  remainder  of  his  sentence.  Mean- 
time the  applicant  had  removed  to  England, 
and  his  extradition  was  applied  for  by  the 
German  Government  at  a  date  subsequent 
to  the  time  when  his  period  of  imprisonment, 
if  it  had  been  continuous,  would  have  ex- 
pired through  lapse  of  time. 

Held— that  no  exemption  from  punishment 
had  been  acquired  by  lapse  of  time  accord- 
ing to  English  law  within  the  meaning  of 
article  5  of  the  treaty  of  1872  between  Eng- 
land and  Germany  and  that  the  habeas 
corpus  must  therefore  be  refused. 
Eex  v.  Brixton  Prison  Governor,  Ex  parte 

[Calberla,  [1907]  2  K.  B.  861 ;  76  L.  J.  K.  B. 

1117;  71  J.  P.  509;  23  T.  L.  E.  737-Div.  Ct. 

5.  Conviction  en  contumace — Belgian  Law 
—Prescription— Surrender  after  Expiry  of 
Prescriptive  Period— Extradition  Act,  1870 
(33  &  34  Vict.  c.  52),  ss.  3  (3),  10,  ll.]-The 
prisoner  was  convicted  in  Belgium,  in  his 
absence'  en  contumace,  in  June,  1901,  of  the 
crime  of  larceny.  In  August,  1903,  a  warrant 
for  his  arrest  was  issued  in  England  at  the 
request  of  the  Belgian  Government,  and 
in  February,  1906,  he  was  arrested,  and 
was  further  charged  with  obtaining  money 
by  false  pretences  in  England.  In  March, 
1906,  an  order  of  committal  for  extradition 
was  made,  but  was  not  put  in  force  till 
February,  1907,  on  the  expiry  of  his  sen- 
tence for  obtaining  money  by  false  pre- 
tences in  this  country,  when,  immediately 
after  his  release,  he  was  re-arrested  and 
detained  for  extradition. 

Held— that,  assuming  that  the  prescrip- 
tive period  of  five  years  fixed  by  the  law  of 
Belgium  expired  in  July,  1906,  so  as  to  make 
the  offence  no  longer  punishable  there,  the 
Court  would  not  by  means  of  a  writ  of 
habeas  corpus  interfere  with  the  surrender 
of  the  prisoner  to  the  Belgian  authorities 
by  a  Secretary  of  State  under  the  extradi- 
tion proceedings,  as  they  were  effectively 
commenced  before  the  expiry  of  the  period 
of  prescription. 


Eex  v.  Governor  of  Brixton  Prison,  Ex  parte 

[Auwera,  [1907]  2  K.  B.    157;  76  L.  J.  K.  B. 

661;  71  J.  P.  226;  96  L.  T.  821;  23  T.  L.  E. 

415-Div.  Ct. 

6.  Crime  by  Bankrupt  against  Bankruptcy 
Law— Petitioning  Creditor's  Debt  less  than 
i650 — Jurisdiction  of  Magistrate  to  Inquire 
into  Merits  of  Adjudication.}— JJ-pon  an  ap- 
plication, under  the  treaty  with  Belgium, 
for  the  extradition  of  a  person  charged  with 
having  committed  a  crime  against  the 
Belgian  bankruptcy  law,  it  is  no  answer  to 
show  that  the  adjudication  in  bankruptcy 
in  Belgium  was  founded  upon  a  petitioning 
creditor's  debt  for  less  than  .£50.  The 
magistrate  in  this  country  ought  not  to 
inquire  into  the  merits  of  the  adjudication. 
Rex  v.  Governor  of  Hollo  way  Prison,  (1902) 

[18  T.  L.  E.  475;  67  J.  P.  67;  51  W.  E.  191— 
Div.  Ct. 

7.  Evidence  —  Foreign  Depositions  —  Evi- 
dence for  the  Defence — Extradition  Act, 
1870  (33  &  34  Vict.  c.  52),  ss.  9,  10,  14.]-In 
extradition  cases  it  is  the  recognised  prac- 
tice for  the  magistrate  to  hear  and  consider 
evidence  for  the  defence  before  deciding 
whether  or  no  to  commit. 

Foreign  depositions  ought  to  be  carefully 
scrutinised;  but,  if  they  establish  the  facts, 
the  magistrate  ought  not  to  ignore  them 
because  certain  formalities,  necessary  in 
England,  may  have  been  omitted  in  taking 
them. 

Rex  r.   Zossenheim,    (1904)  20  T.   L.   R.  121- 
[Div.  Ct. 

8.  Fugitive  Criminal— Bankruptcy  Pend- 
ing Extradition— Property  Found  on  Bank- 
rupt at  his  Arrest— B ctention  of  such  Pro- 
perty by  Police— Committing  Magistrate  to 
Decide  what  Portions  of  Property  Required 
for  Purposes  of  Foreign  Trial— Concurrence 
of  Secretary  of  State—"  Competent  Autho- 
rity"— Belgian  Extradition  Treaty,  1872 
art.  12— Extradition  Act,  1870  (33  &  34  Vict, 
c.  52),  sub-ss.  9,  10.]— The  debtor  Borovsky 
was  a  Russian  subject  domiciled  in  England, 
and  the  debtor  Weinbaum  was  a  naturalised 
British  subject,  and  they  carried  on  busi- 
ness in  partnership  in  London  and  Antwerp 
in  Belgium.  The  debtors  were  arrested  in 
England  on  an  extradition  granted  at  the 
instance  of  the  Belgian  Government  in  re- 
spect of  offences  committed  at  Antwerp 
against  the  laws  of  Belgium.  When  arrested 
considerable  property  was  found  upon  them, 
consisting  of  cash,  precious  stones,  and  bills 
of  exchange  for  goods  sold  to  customers; 
also  the  keys  of  a  safe  at  the  Chancery  Lane 
Safe  Deposit  Company,  where  property  of 
a  like  nature  was  found  by  the  police.  The 
debtors  were  adjudicated  bankrupt  in 
England  and  in  Belgium. 

Held— that  the  police  were  right  to  retain 
the  property  found  on  the  prisoners;  that 
the  magistrate  who  made  the  order  for  the 
committal  of  the  bankrupts  was  the  "  com- 
petent authority "  to  decide  what  parts  of 
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the  property  were  material  for  the  purpose 
of  the  trial  in  Belgium ;  that  the  magistrate 
should  have  the  concurrence  of  the  Secre- 
tary of  State  in  handing  it  over,  and  the 
latter  should  be  asked  to  request  the  foreign 
State  that  there  mig-ht  be  an  undertaking 
to  re-deliver  the  articles  after  the  foreign 
criminal  proceedings  were  terminated  with 
an  intimation  that  the  Court  would  give 
any  Belgian  claimant  full  opportunity  of 
re-establishing  his  title  before  any  final  dis- 
tribution of  it  was  made. 

iNf      RE      BOROVSKY     AND      WEINBArM,      Ex      PARTE 

[Salaman,  [1902]  2  K.  B.  312 ;  71  L.  J.  K.  B. 

992;  51  W.  E.  48;  87  L.  T.  184;  9  Manson, 

346- Wright,  J. 

9.  Fugitive  Criminal— Jurisdiction  to  Re- 
view Magistrate's  Decision— Fresh  Evidence 
—Extradition  Act,  1870  (33  &  34  Vict.  c.  52), 
ss.  10,  11.]— The  Court  has  no  jurisdiction  to 
review  the  decision  on  a  question  of  fact  of  a 
magistrate  committing  a  person  to  prison 
under  sects.  10  and  11  of  the  Extradition  Act, 
1870,  where  there  is  evidence  to  support  that 
decision.  The  Court  can  only,  on  an  applica- 
tion for  a  habeas  corpus,  entertain  the  ques- 
tion of  the  jurisdiction  of  the  magistrate  to 
commit,  namely,  whether  the  crime  charged 
comes  -within  the  Extradition  Act,  or 
whether  it  is  an  offence  of  a  political  charac- 
ter, and  the  question  whether  there  was  any 
evidence  upon  which  the  magistrate  could 
commit.  The  fact  that  there  is  fresh  evi- 
dence which  was  not  before  the  magistrate, 
and  which  might  have  affected  his  mind,  is 
no  ground  for  granting  a  habeas  corpus. 
Eex  v.  Governor    of    Holloway  Prison,  Ex 

[parte  Siletti,   (1902)  71  L.  J.  K.  B.  935;  87 
L.  T.  332;  18  T.  L.  R.  771-Div.  Ct. 

10.  Fugitive  Offender— Arrest  and  Stirrcn- 
dcr  in  Colony  on  one  Charge— Committal  in 
this  Country  on  that  Charge  and  Others- 
Trial  on  Charges  for  which  Committed- 
Fugitive  Offenders  Act,  1881  (44  &  45  Vict. 
c.  G9),  s.  8.]— The  prisoner  was  indicted  in 
one  indictment  for  obtaining  goods  by  false 
pretences  and  for  various  offences  under  the 
Debtors  Act,  18G9.  lie  was  also  indicted  for 
a  felony  under  the  same  Act.  The  prisoner 
had  been  arrested  and  returned  from  Cape 
Colony  under  the  Fugitive  Offenders  Act, 
1881,  on  the  charges  of  obtaining  goods  by 
false  pretences  in  this  country.  lie  was 
committed  for  trial  in  this  country  on  all 
the  charges.  At  the  trial,  counsel  for  the 
defence  contended  that  the  prisoner  could 
only  be  tried  on  the  counts  for  false  pre- 
tences on  which  he  was  returned. 

Held— that  the  prisoner  could  ))e  tried  on 
all  the  charges. 

Beg.  V.  Pliillips,  ((1858)  1  E.  &  V.  105)  fol- 

Eex  v.  Cohen,  (1907)  71  J.  V.  19(1— 

[Commissioner  .Rentoul,  K.C.— C.  C.  Ct. 

11.  Fugitive  Offender— Commiihil  In  Prison 


<  —Charge  of  Felony— Order  made  for  Beturn 

of    Fugitive— Bail— Fugitive    Offenders    Act, 

\  1881    (44   &  45   Vict.    c.   09),   s.   5.]-Where   a 

I  magistrate   had   made   an   order,    under   sec- 

I  tion   5    of   the    Fugitive    Offenders   Act,    1881 

I  committing    to    prison    a    person     (charged 

I  with  having  committed  an  offence,  to  Avhich 

I  Part  I.  of  the  Act  applies,  in  some  part  of 

!  Her   Majesty's   dominions)   to   await   his   re- 

I  turn    to    the    place    where    the    offence    was 

alleged      to      have      been      committed,      the 

Queen's    Bench    Division,    without    deciding 

whether    it    had    jurisdiction    to    admit    the 

accused    to    bail,    decided    that    under    the 

particular  circumstances,  even  if  it  had  the 

power,  it  would  not  exercise  it. 

Reg.  v.  Hole,  (1898)  62  J.  P.  616;  14  T.  L.  R. 
[578-Div.  Court. 

12.  Fugitive  Offender  —  Misdemeanour— 
Comtnittal  by  Magistrate  to  Prison  to 
Aioait  Beturn— Bail— Power  of  Court  to 
Grant  Bail- Onus— Habeas  corpus— Poji'cr  of 
Court  to  Order  Fugitive  to  be  Beturncd  to 
Different  Place— Fugitive  Offenders  Act,  1881 
44  &  45  Vict.  c.  69),  ss.  2,  5,  and  6.]— The  in- 
herent power  which  the  Court  possesses  to 
grant  bail  in  the  case  of  prisoners  committed 
for  trial  in  this  country  is  not  taken  away 
by  the  Fugitive  Offenders  Act,  1881,  in  the 
case  of  fugitive  offenders  who  have  been  com- 
mitted under  that  Act  on  a  charge  of  mis- 
demeanour to  be  returned  for  trial  to  the 
place  where  the  alleged  offence  was  com- 
mitted, and  the  Court  has  a  discretion  either 
to  grant  or  to  refuse  bail. 

In  such  cases  the  onus  is  not  on  the  defen- 
dant to  show  that  the  inherent  power  of  the 
Court  to  grant  bail  is  not  taken  away  by  the 
statute,  but  it  is  for  the  Crown  resisting  the 
bail  to  show  that  such  power  of  the  Court  is, 
either  in  express  terms  or  by  implication, 
taken  away  by  the  statute. 

And  the  Court  has  power  under  the  Act 
and  a  discretion  to  order  that  the  fugitive 
offender  be  returned  to  a  place  other  than 
the  place  where  the  alleged  offence  was  com- 
mitted. 

Reg.  v.  Spilsbury,  [1898]  2  Q.  B.  615;  62  J.  P. 

[GOO;  67  L.  J.  Q.  B.  938;  79  L.  T.  211;  14 

T.  L.  R.  579;  19  Cox.  C.  C.  160-Div.  Ct. 

13.  Fugitive  Offender— Colonial  Statute- 
Later  Amending  Statute— Proof  of  Colonial 
Law-Fugitive  Offenders  Act,  1881  (44  &  45 
Vict.  c.  G9),  ss.  5,  9,  10.]— The  applicant  was 
arrested  in  England  as  a  fugitive  offender 
from  the  British  Colony  of  Victoria  on  a 
warrant  charging  him  with  larceny  in  that 
State.  Three  warrants  for  larceny  had  been 
previously  issued  against  him  in  Victoria, 
and  were  put  in  evidence  before  the  magis- 
trate, together  wifh  (he  depositions  taken 
there,  which  included  evidence  l)y  a  senior 
constable  of  police  (hat  l)y  the  Crimes  Act, 
1890,  an  Act  then  in  force  in  the  colony  of 
Victoria,  the  crime  of  larceny  was  punish- 
able by  imprisonment  with  hard  labour  for 
any  term  not  exceeding  five  years,  but  no 
furdior  evidence  of  (ho  law  of  Victoria  was 
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given.  The  magistrate  committed  the  ap- 
plicaut  for  return  to  the  colony.  On  the 
argument  of  a  rule  7iisi  for  a  writ  of  habeas 
corpus,  it  was  admitted  that  the  facts  did 
not  amount  to  an  offence  within  the  Crimes 
Act,  1890  (Victorian  statute),  but  it  was 
contended  that  they  were  made  an  offence 
by  the  Crimes  Act,  1890,  Amendment  Act. 
189G  (Victorian  statute),  and  that  evidence 
of  the  principal  Act  having  been  given  the 
Court  was  bound  to  take  judicial  notice  of 
the  amending  Act. 

Held— that  colonial  law,  like  foreign  law, 
must  be  proved  by  evidence,  and  in  the  cir- 
cumstances of  the  case  the  Court  declined 
either  to  send  the  case  back  to  the  magis- 
trate so  that  the  prosecution  might  give 
further  evidence,  or  to  adjourn  the  case 
for  the  ascertainment  of  the  law  of  Victoria 
under  the  British  Law  Ascertainment  Act, 
1859,  and  the  rule  was  accordingly  made 
absolute,  and  the  order  of  the  magistrate 
discharged. 

Eex  v.  Brixton  Prison  Governor,  Ex  parte 

[Percival,  [1907]  1  K.  B.  C9G;  76  L.  J.  K   B 

619;  71  J.  P.  118;  96  L.  T.  515;  23  T.  L.  P.' 

238— Div.  Ct. 
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14.  Fugitive  Offender  —  Order  made  by 
Magistrate  at  Bow  Street— Habeas  corpus— 
Grounds  on  which  High  Court  can  Proceed 
-42  Geo.  3,  c.  85,  s.  1-Fugitive  Offenders 
Act,  1881  (44  &  45  Vict.  c.  69),  ss.  5,  10.]-An 
order  was  made  by  a  magistrate  sitting  at 
Bow  Street,  under  sect.  5  of  the  Fugitive 
Offenders  Act,  1881,  committing  the  defen- 
dant to  prison,  before  being  sent  out  to 
South  Africa,  there  to  stand  his  trial  on 
charges  of  fraud  alleged  against  him.  A 
rule  nisi  to  show  cause  why  a  writ  of  habeas 
corpus  should  not  issue  was  granted. 

The  Court,  on  cause  being  shown,  expressly 
left  open  the  question  whether  they  were 
entitled  to  consider  under  sect.  10  of  the  Fugi- 
tive Offenders  Act,  or  otherwise  whether 
there  was,  on  the  evidence  before  the  magis- 
trate, a  strong  or  probable  presumption  that 
the  fugitive  had  committed  the  offence  in 
question;  but  the  rule  ivas  discharged  on 
the  ground  that  the  facts  did  not  bring  the 
case  within  the  provisions  of  sect.  10,  the 
offence  not  being  trivial  and  the  proceedings 
not  being  oppressive. 
Eex  v.  Vyner,  (1904)  68  J.  P.  142— Div.  Ct. 

15.  Plea  by  Prisoner  that  he  was  Born  of 
British  Parents— Onus  on  Crown  to  Prove 
that  Prisoner's  Father  had  Lost  his  British 
Nationality— Haheas  corpus.]— The  appli- 
cant for  a  rule  nisi  for  a  habeas  corpus  had 
been  sentenced  by  a  French  Court.  He 
escaped  to  England.  On  an  application  by 
the  French  Government  a  magistrate 
ordered  his  extradition.  The  prisoner,  in 
resisting  the  order  for  extradition,  pleaded 
that  he  was  the  son  of  British  parents,  and 
obtained  a  rule  nisi  for  habeas  corpus. 

Held— that  the  onus  was  on  the  Crown  to 


show  that  the  prisoner's  father  had  aban- 
doned or  lost  his  nationality  by  residence 
abroad,  and  there  being  no  satisfactory  evi- 
dence to  that  effect,  the  prisoner's  plea  was 
a  good  defence,  and  he  must  be  discharged. 
Rex  v.  Brixton  Prison  Governor,  Ex  parte 
[Gderin,   (1907)  51  Sol.  Jo.  571— Div.  Ct. 

16.  Postponement    of    Execution    of    Sen- 
tence—Treaty with  the  Netherlands     (June 
19,  1873).]— Under  the  extradition  treaty  with 
the  Netherlands,   dated  June  19,   1873,   it  is 
provided  by  Article  4  that  "  the  extradition 
shall  not  take  place  if  the  person  claimed  on 
the  part  of  the  Government  of  the  United 
Kingdom  or  the  person  claimed  on  the  part 
of  the  Government  of  the  Netherlands  has 
already     been     tried     and     discharged     or 
punished,    or    is    still    under    trial    in    the 
Netherlands  or  in  the  United  Kingdom  re- 
spectively, for  the  crime  for  which  his  extra- 
dition is  demanded."     It  is  further  provided 
by  Article  5  "  that  the  extradition  shall  not 
take  place  if,   subsequently  to   the  commis 
sion"  of  the  crime  or  the  institution  of  the 
penal  prosecution,   or  the  conviction  there- 
on,  exemption  from  prosecution  or  punish- 
ment   has   been   acquired   by    lapse   of   time 
according  to  the  laws  of  the  State  applied 
to.     When  a  person  in  Holland,  has,  as  he 
may  do,  applied  for  a  postponement  of  the 
execution   of   his   sentence,   he  cannot  when 
his    extradition    is   sought    in    this   country, 
be  heard  to  say  that  he  has  served  his  sen- 
tence. 

The  words  "acquired  by  lapse  of  time  ac- 
cording to  the  laws  of  the  State  applied  to  " 
in  Article  5,  refer  to  such  limitations  as  are 
imposed  by  various  statutes. 
Peg.  v.  Holloway  Prison  (Governor  of).  Ex 
[parte  Buddenborg,  (1898)  14  T.  L.  P.  252— 
Div.  Ct. 

17.  Variation  between  German  and 
English  Law— Act  the  Same,  but  Descrip- 
tion of  Offence  Different  in  the  Two  Coun- 
tries—Committal under  English  Descrip- 
tion.']—3.  K.  was  arrested  upon  an  extra- 
dition warrant,  charging  him  with  obtain- 
ing a  thing  by  false  pretences  within  the 
jurisdiction  of  the  German  Empire.  At  Bow 
Street  he  was  committed  to  Holloway 
Prison,  in  order  that  he  might  be  delivered 
over  to  the  German  police.  The  offence  for 
which  he  was  committed  was  described  in 
the  committal  order  as  "fraud  by  an  agent 
and  larceny  by  a  bailee." 

Held  —  that,  according  to  German  law, 
what  the  prisoner  was  said  to  have  done 
was  obtaining  goods  by  false  pretences,  but 
it  was  not  so  according  to  English  law,  but 
was  an  offence  of  another  kind.  The  act 
was  the  same,  but  it  was  called  by  a  differ- 
ent name  in  each  country.  The  magistrate 
simply  changed  the  description  of  the  offence 
charged  into  the  description  under  which 
the  act  alleged  was  known  in  English  law. 
and  he  was  justified  in  so  doing  as  there 
was  evidence  on  which  he  could  commit  the 
prisoner. 
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Extradition  and  Fugitive  Offenders — Conlinned. 

In  re  Arton   ([1896]   1  Q.   B.  509;  65  L.  J. 

M.  C.  50;  60  J.  P.  132;  U  W.  E.  351;  74  L.  T. 

249;  18  Cox,  C.  C.  277— Div.  Ct.)  followed. 

Eeg.  v.  Governor  of  Hollo  way  Prison,  (1900) 

[16  T.  L.  R.  247-Div.  Ct. 
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I.  DEFINITIONS. 

1.  F actor ij— Bleaching  and  Dyeing  Works 
—  Ilookiiig,  Lapping,  Packinq— Factory  and 
Workshop  Act,  1878  (41  Vict.  c.  16),  s.  93, 
Fourth  Schedule,  Part  1,  s.  2.]— By  the 
Factory  and  Workshop  Act,  1878,  in  the 
Fourth  Schedule,  Part  1,  sect.  2,  bleaching 
and  dyeing  -works  are  defined  as  "  any  pre- 
mises in  which  bleaching,  beetling,  dyeing, 
calendering,  finishing,  hooking,  lapping,  and 
making-up  and  packing  any  yarn  or  cloth  of 
any  material,  or  the  dressing  or  finishing  of 
lace,  or  any  one  or  more  of  such  processes, 
or  any  process  incidental  thereto,  are  or  is 
carried  on." 

By  sect.  93,  the  word  "  factory "  means 
"textile  factory"  and  "  non-toxtile  factory," 
and  "  non-textile  factory "  includes  any 
places  named  in  Part  1  of  the  Fourth  Sche- 
dule. 

The  respondents  wore  engaged  in  hooking, 
lapping,  making-up,  and  packing  cloth  for 
exportation,  which  they  received  in  a 
finished  state  from  the  manufacturers.  They 
were  summoned  by  the  ai^pollant  for  employ- 
ing a  young  woman  contrary  to  the  Factory 
Acts.  It  was  contended  on  behalf  of  the 
respondents  that  their  premises  were  not  a 
factory  within  the  meaning  of  the  Act,  as 
the  hooking,  lapping,  nialdng-up_,  and  pack- 


ing were  not  carried  on  incidentally  to 
bleaching  and  dyeing. 

The  magistrate  decided  in  favour  of  the 
respondents. 

Held— that  the  decision  was  wrong,  as  the 
premises  came  within  "  bleaching  and  dye- 
ing works "  as  defined  by  the  Act,  though 
not  within  the  ordinary   sense. 

Rogers  v.  Manchester  Packing  Co.,   [1898]   1 

[Q.  B.  344;  18  Cox,  C.  C.  698;  62  J.  P.  166; 

67  L.  J.  Q.  B.  310;  78  L.  T.  17;  14  T.  L.  R. 

196;  46  W.  R.  350-Div.  Ct. 

2.  Factory—"  Electrical  Station"— Engine- 
house  and  Machinery— Supply  of  Electric 
Light  to  Workhouse— "  Public  Building"— 
Factory  and  Workshop  Act,  1901  (1  Edw.  7, 
c.  22),  s.  149,  sub-s.  1  (a),  sched.  G,  part  1 
(20).] — An  engine-house  and  machinery  were 
situate  within,  and  formed  part  of,  a  work- 
house, and  were  used  by  the  guardians  for 
the  purpose  of  supplying  electric  light  and 
power  for  the  workhouse. 

Held— that  the  workhouse  was  a    "^public 
building  "  within  sched.  6,  part  1  (20),  of  the 
Factory  and  Workshop  Act,  1901,  which  in- 
cludes  "  electrical   stations,    that   is   to   say, 
any  iiremises  ...  in  which  electrical  energy 
is  generated  .  .  .  for  the  purpose  of  lighting 
.  .  .  any  public  building;"  and  that,  there- 
fore, the  engine-house  was  a  "  factory,"  and 
the  engines  required  to  be  fenced. 
Mile  End  Guardians  l'.  Hoake,  [1903]  2  K.  B. 
[483;  72  L.  .1.  K.   B.  651;  67  J.  P.  395;  89 
L.  T.  276;  19  T.  L.  R.  606;  20  Cox,  C.  C.  536 
-v-Div.   Ct. 

3.  Factory — Premises  used  for  Bottling 
Beer  for  Sale— "In  or  Incidental  to  the  Adapt- 
ing for  Sale"  —  "In  Aid  of  the  Manufac- 
turing Process  " — Factory  and  Workshop 
Act,  1878  (41  &  42  Vict.  c.  16),  s.  93.]-Pre- 
mises  were  used  by  the  respondents  for  the 
purpose  of  washing  bottles  and  bottling  beer 
in  their  trade  of  wholesale  and  retail  beer 
dealers.  Before  the  bottles  were  filled  with 
beer,  which  was  done  by  manual  labour, 
they  were  washed  by  manual  labour  with  the 
aid  of  mechanical  power. 

Held— that  it  was  doubtful  if  it  could  be 
said  that  what  was  done  was  "  in  or  inciden- 
tal to  the  adapting  for  sale  of  any  article  " 
within  clause  (c)  of  sub-sect.  3  of  sect.  93  of 
the  Factory  and  Workshop  Act,  1878;  that 
having  regard  to  the  earlier  part  of  sect.  93 
and  to  the  provisions  with  respect  to  manu- 
facturing processes,  and  to  the  4th  schedule, 
the  washing  of  the  bottles  by  mechanical 
moans  could  not  be  fairly  called  a  process 
which  was  used  "in  aid  of"  the  bottling  of 
boor;  and  that  the  respondents'  premises 
wore  not  a  "factory"  within  the  meaning  of 
the  definition  of  sect.  93. 
Law    v.    Graham,    [1901]    2    K.    B.    327;    70 

[L.  J.  K.  B.  608;  6.5  .1.  P.  50] ;  49  W.  R.  622; 

84  L.  T.  599;  17  L.  R.  474;  19  Cox,  C.  C.  725 
-Div.  Ct. 

4.  Factory  — Premises    used    for    AUratiug 
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and  Bottling   Beer  for  Sale— "  Curtilage  "— 
"In  or  Incidental  to  the  Adajiting  jor  Sale" 
—Mechanical   Power  used—"  In   aid  oj   the 
Manufacturing      Process "  —  Factory      and 
Workshop    Act,    1878    (41   &   42   Vict.    c.    16), 
s.  93.]— Bottling  stores  were  used  by  the  re- 
spondents  for  the  purpose   of  aerating  and 
bottling   beer,    and   gas   engines   were   used. 
The    beer    was    so    aerated    and    bottled    for 
the    purpose    of    adapting    it    for    sale    as 
bottled     beer.     The    beer    was    brought    in 
barrels,  then  forced  out  of  the  barrels  into 
a    cooling-tank    by    means    of    an    air-pump, 
driven  by  mechanical  power — to  wit,  a  gas 
engine.     Thence   it   was   forced   by   an   air- 
pump,  driven  by  mechanical  power,  into  a 
cylinder,      called      the      mixing      cylinder, 
situated  in   a   room   adjoining  and  commu- 
nicating with  that  in  Avhich  S.  W.,  aged  15,  i 
was    employed     to     9.30     p.m.    The     mixing  | 
cylinder     contained     a     mechanical     mixer,  | 
rotated  or  driven  by  mechanical  power— to  I 
wit,    a    gas   engine.    Attached    to    and    com- 1 
municatiug  with  the   mixing  cylinder  were 
high-pressui-e  cylinders  containing  carbonic- 
acid     gas,     which     were     brought     already  [ 
charged    with    such    gas    into    the    bottling 
stores.     By  the  action  of  the  mixer,  the  beer  ! 
and   the   carbonic-acid   gas   were   mixed   to  I 
gather  and  the  beer  was  aerated.    The  duty  j 
of  S.   W.   was  to  place  an  empty  bottle  in 
the   bottling  machine  and  to  pull  down  by 
hand  into  the  neck  of  such  bottle,  by  means 
of   a   lever,   the   nozzle   of  a  tap   communi- 
cating by  a  pipe  with  the  mixing  cylinder. 
The  beer  flowed  through  the  pipe  from  the  ' 
tap,  owing  to  the  pressure  of  the  gas  with 
which  it  had  been  aerated,  and  filled  such 
bottle.       The     bottling     machine     was     not 
worked  by   mechanical  power.     The  bottles 
before  being  filled  were  drained  and  soaked  : 
by    hand   and   afterwards   rinsed   out   by   a  ' 
brush   driven  by  a  gas   engine   on   another 
floor  of  the  premises. 

Held— that  on  these  premises  and  within 
the  "curtilage"  carbonic-acid  gas  and  beer 
were  mixed  together  by  mechanical  power, 
and  then  put  into  bottles,  and  the  case, 
therefore,  came  within  clause  (c)  of  sub- 
sect.  3  of  sect.  93  of  the  Factory  and  Work- 
shop Act,  1878,  of  adapting  an  article  for 
sale;  and  that  the  premises  were  a  non-tex- 
tile factory  within  the  meaning  of  sect.  93, 
manual  labour  having  been  exercised  on 
the  premises  at  the  same  time  that  j 
mechanical  power  was  used  in  aid  of  the  i 
process. 

Law  V.  Graham  C[1901]  2  K.  B.  327;  70 
L.  J.  K.  B.  608;  65  J.  P.  501;  49  W.  R.  622; 
84  L.  T.  599;  17  T.  L.  E.  474-Dit.  Ct.,  No.  3,  1 
supra),  distinguished. 

IIoARE   V.   Trum.\n,   IIanbury,   Buxton  &  Co., 

[(1902)   71  L.   J.   K.   B.   380;   66  J.   P.   342; 

50    VV.   E.  39G;   86  L.   T.   417;   18  T.   L.  E. 

349;  20  Cox,  C.  C.  174^Div.  Ct. 

5.    Factory— Upper  Floors  Factories— Lower 
Floors    not    Factories— Factory    and    Work- 


shop Act,  1878  (41  &  42  Vict.  c.  16),  s.  93— 
Factory  and  Woricshop  Act,  1891  (54  &  .55 
Vict.  c.  75),  s.  7.]— The  iipper  part  of  a  build- 
ing was  used  as  a  factory,  the  lower  storeys 
were  let  to  tenants  who  did  not  use  the 
same  as  a  factory. 

Held- that  the  whole  building  was  not  a 
factory,  but  that  each  set  of  storeys  used  for 
one  business  was,  and  that  consequently 
the  owner  could  not  be  compelled  to  erect 
a  staircase  through  the  lower  storeys  if 
by  so  doing  he  woxild  be  committing  a 
trespass. 

In   re   An  Arbitration  between  the  London 

[County     Council,     and     Lewis,     (1900)     69 

L.  J.  Q.  B.  277;  64  J.  P.  39;  82  L.  T.  195; 

16  T.  L.  R.  137— Div.  Ct. 

6.  Workshop  —  Manual  Laboui —  Article — 
Making  and  Adapting  for  Sale— Factory  and 
Workshop  Act,  1901  (1  Edw.  7  c.  22),  s.  149 
(1).]— The  respondents  were  occupiers  of  a 
shop  and  of  a  room  behind  it  where  they 
carried  on  business  as  retail  florists,  and 
employed  young  women  to  serve  in  the  shop, 
and  to  make  bouquets,  wreaths  and  crosses 
in  the  room  behind,  part  of  the  work  con- 
sisting in  fastening  flowers  to  frames  of 
wood  or  wire. 

Held — that  the  work  of  the  young  women 
was  manual  labour  exercised  by  way  of 
trade  in  the  making  of  articles  and  adapt- 
ing them  for  sale,  and  that,  therefore,  the 
room  behind  the  shop  was  a  "  workshop " 
within  sect.  149  (1)  of  the  Factory  and 
Workshop  Act,  1901 

HoARE  V.  Robert  Green,  Ld.,  [1907]  2  K.  B. 

[315;  76  L.  J.  K.  B.  730;  71  J.  P.  341;  96 

L.  T.  724;  23  T.  L.  R.  483-Div.  Ct. 

7.  "Place,  situate  within  the  Close,  Cur- 
tilage or  Precincts  forming  a  Factory  or 
Workshop,  solely  used  for  some  Purpose 
other  than  the  Manufacturing  Process  or 
Handicraft  carried  on  in  the  Factory  .  .  ."— 
Machinery— Fencing  of— Factory  and  Work- 
shop Act,  1901  (1  Edw.  7,  c.  22),  s.  149  (4).]- 
An  accident  was  caused  by  certain  machinery 
for  crushing  mortar,  which  was  not  securely 
fenced.  The  machinery  in  question  was 
erected  on  a  plot  of  ground  situate  within 
the  close,  curtilage  or  precincts  of  the  re- 
spondents' factory,  on  which  new  sheet  mills 
were  being  erected. 

Held— that  such  plot  was  not  a  "factory," 
but  was  a  "  place  within  the  close,  curtilage 
or  precincts  of  a  factory  used  for  a  pur- 
pose other  than  the  manufacturing  process 
or  handicraft  carried  en  in  such  factory  " ; 
and  that,  therefore,  no  fine  could  be  imposed 
for  insecurely  fencing  the  machinery. 

Lewis  v.   Gilbertson  &  Co.,    (1904)   68  J.   P. 

[323;    91    L.    T.    377;    20    Cox,    C.    C.    677- 

Div.  Ct. 

8.  "  Workshop  "—Room  for  Mending  Fish- 
ing Nets— " Purposes  of  Gain"— Factory  and 
Workshop  Act,  1901  (1  Edw.  7,  c.  22),  ss.  128, 
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149  (1)  (b).]— A  room  which  a  fishing  boat 
owner  occupies,  and  in  which  he  employs 
persons  to  mend  his  fishing  nets  for  use  in 
his  calling  as  a  fisherman,  is  not  a  "  work- 
shop "  within  the  meaning  of  sect.  149,  sub- 
sect.  1  (b)  of  the  Factory  and  Workshop  Act, 
1901,  the  words  "  in  which  any  manual 
labour  is  exercised  for  purposes  of  gain," 
meaning  for  purposes  of  direct  gain  to  the 
employer  by  the  sale  at  a  profit  of  the  article 
upon  which  the  manual  labour  is  bestowed. 

Nash  V.  Hollinshead  ([1901]  1  K.  B.  700;  70 
L.  J.  K.  B.  571;  65  J.  P.  357;  49  \V.  R.  424; 
84  L.  T.  483 — C.  A.,  see  Master  and  Servant, 
214)  applied. 
Cdrtis    v.    Shinner,    [1906]    70   J.    P.    272;   95 

[L.  T.  31 ;  22  T.  L.  R.  448;  21  Cox,  C.  C.  210 
-Div.    Ct. 

II.  EMPLOYMENT. 


Education 
Health. 


Infants  ;     Public 


9.  Employment  before  Statutory  Hour- 
Factory  Act,  1901  (1  Ed.  7,  c.  22),  ss.  23,  24.]- 
Two  women,  weavers  in  a  linen  factory, 
voluntarily  dusted  and  otherAvise  regulated 
their  spinning  looms  for  their  own  satisfac- 
tion and  comfort  before  the  statutory  hours 
for  commencing  work  in  accordance  with  a 
practice  known  to  their  employers.  Ade- 
quate, provision  for  the  cleaning  and  regula- 
tion of  the  looms  by  other  persons  had  been 
made  by  the  employers.  The  latter  were 
thereupon  charged  with  a  contravention  of 
sects.  23  and  24  of  the  Factory  and  Workshop 
Act,  1901. 

Held— that     the     women     had     not     been 
employed  before  the  statutory  hour. 
Paterson   v.   Duke,   [1905]   6  F.    (J.   C.)   53- 
[Ct.  of  Justiciary. 

10.  Employment  of  Child  during  Mealtime 
—  Cleaning  Spindle  of  Loor^i- Mens  rea— Fac- 
tory and  Workshop  Act,  1901  (1  Edw.  7,  c.  22), 
s.  33.]— The  appellant,  an  inspector  of  fac- 
tories, found  a  child  engaged  in  cleaning  or 
wiping  a  spindle  of  a  loom  at  5.35  p.m.,  one 
of  the  times  allowed  for  meals  being  between 
5.30  and  6  p.m.  The  justices  found  that  the 
respondents,  the  occupiers  of  the  factory, 
had  used  every  possible  means  to  carry  out 
the  provisions  of  the  Factory  and  Workshop 
Act,  1901,  in  the  matter  in  question,  and  dis- 
missed the  information. 

Held— that  the  justices  were  wrong;  that  a 
breach  of  the  Act  had  been  committed,  and 
that  the  case  must  be  remitted  to  the  jus- 
tices to  convict. 

Rogers  v.  Baulow  &  Sons,  [1906]  70  J.  P.  214; 
[94  L.  T.  519-Div.  Ct. 

11.  Employment  of  Girl  under  Sixteen— 
"  Mdkinf/  and  Finisliing  of  Bricks  "—Factory 
and  Workshop  Act,  1878  (41  &  42  Vict.  c.  10), 
s.  38,  Schcd.  I.]— Girls  under  si.xtecn  were 
employed  in  carrying  four  or  five  or  a  loss 
number  of  plain  bricks  from  the  dust  kilns 


to  the  dipping  sheds,  where  they  were 
stacked  and  glazed  by  the  dippers,  also  in 
carrying  the  bricks  after  they  had  been 
glazed  from  the  dippers  in  the  sheds  to 
another  place  in  the  same  sheds,  where  they 
were  knifed  or  scraped;  in  carrying  them 
from  the  sheds  to  the  ovens,  where  the  glazed 
bricks  were  baked  and  polished,  and  occa- 
sionally, but  not  often,  in  carrying  the  baked 
and  polished  bricks  to  the  final  stacking 
sheds. 

Held— that  what  was  done  in  the  part  of 
the  factory  where  the  girls  were  employed 
was  "  finishing  of  bricks,"  within  the  mean- 
ing of  the  first  schedule  to  the  Factory  and 
Workshop  Act,  1878. 
Squire  v.  Stanley  Brothers,   (1901)  G5  J.  P. 

[467;  84  L.  T.  535;  17  T.  L.  R.  438;  19  Cox, 
C.C  695— Div.  Ct. 

12.  Hours  of  E mployment— After  the 
Legal  Period— Retail  Shop—"  Workshop  "— 
"Adapting  for  Sale"— Packing  Sweetmeats 
in  and  Ornamenting  Boxes— Factory  and 
Workshop  Act,  1878  (41  &  42  Vict.  c.  16),  s. 
93.]— The  appellants  were  convicted  upon 
information  charging  that  they,  being  the 
occupiers  of  a  workshop  within  the  meaning 
of  the  Factory  and  Workshop  Acts,  1878  to 
1895,  did  there  unlawfully  employ  A.  S.  after 
the  legal  period  of  employment.  The  place 
at  which  the  work  of  packing  sweetmeats 
was  being  carried  on,  was  for  a  great  part  of 
the  day  used  as  an  ordinary  shop  in  which 
sweetmeats  and  other  articles  were  sold  by 
retail,  but  up  to  a  very  late  hour  of  the 
night,  long  after  the  ordinary  shop  hours 
had  ceased,  it  was  used  for  this  particular 
work  of  packing. 

Held— that  the  operation  of  putting  the 
sweetmeats  in  layers  with  ornamental  papers 
between  them  and  ornamenting  the  boxes 
afterwards,  was  an  adapting  of  them  for  sale 
within  the  meaning  of  sect.  93  of  the  Factory 
and  Workshop  Act,  1878,  and  that  the  pre- 
mises were  a  "  workshop  "  within  the  Act. 
Fullers,  Ld.  v.  Squire,  [1901]  2  K.  B.  209;  70 

[L.  J.  K.  B.  689;  65  J.  P.  660;  49  W.  R.  683; 
85  L.  T.  249-Div.  Ct. 

13.  Overtime  —  "Polishing,  Cleaning, 
Wrapping  or  Packing-up  Goods  "—In  ichat 
Places  Allowable— Place  "not  used  for  any 

[  Manufacturing  Process"  —  Construction  — 
Factory  and  Workshop  Act,  1901  (1  Edw.  7, 
c.  22),  s.  49,  Schcd.  2  (4).]— The  words  ^^  not 
used  for  any  manufacturing  process "  in 
sched.  2  (4)  of  the  Factory  Act,  1901,  mean 
"  which  is  not  at  any  time  used,"  and  not 
"  which  is  not  at  the  particular  hour  used." 
Therefore  the  overtime  work  of  polishing, 

j  &c.,    allowed    by    that    clause    must    not    be 

I  carried  on  in  any  part  of  a  factory  which 
during  ordinary  working  hours  is  used  for 

1  a  "  manufacturing  process  or  handicraft." 

1  Smith  r.  Sibkay  Hall  &  Co.,  [li»(l3J  2  K.  B.  7(i7; 

I  [72  L.  J.  K.  B.  822;  67  J.  P.  390;  89  L.  T. 
358;  20  Cox,  C.  C.  542;  52  W.  R.  218- 

I  Div.  Ct. 
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'Em-ployment— Continued. 

14.  Young  Person — Working  During  Meal 
Hours — Deemed  to  be  Employed — Factory 
and  Workshop  Act,  1878  (41  Vict.  c.  16),  ss. 
17,  83,  86,  87,  and  94.]— When  a  young  person 
employed  in  a  factory  works  during  meal- 
time at  cleaning  the  machinery,  even  though 
he  does  so  for  his  own  amusement  and  con- 
trary to  the  express  orders  of  the  occupier 
of  the  factory,  he  will  be  deemed  to  be  em- 
ployed by  the  occupier,  and  the  occupier  will 
be  liable  to  a  penalty  under  sect.  83  of  the 
Factory  and  Workshop  Act,  1878,  unless  he 
can  show  that  some  other  person  is  liable 
under  sects.  86  and  87. 

Prior  v.  Slaithwaite  Spinning  Co.,  Ld.,  [1898] 

[1  Q.  B.  881;  62  J.  P.  358;  67  L.  J.  Q.  B. 

615;  78  L.  T.  532;  14  T.  L.  R.  379;  46  W.  R. 

488;  19  Cox,  C.  C.  54— Div.  Ct. 

III.  MACHINERY. 

See  also  Sect.  I.  Definitions,  Nos.  2,  7 
—Sect.  II.  Employment,  No.  2. 

15.  Fencing  Machinery — Breach  of  Statu- 
tory Duty — Statutory  Penalties — Right  of 
Actioii  for  Damage — Common  Employment — 
Factory  and  Workshop  Act,  1878  (41  &  42 
Vict.  c.  16),  s.  5,  sub-s.  4,  ss.  81,  82,  86,  87— 
Factory  Act,  1891  (54  &  55  Vict.  c.  75.]— 
Where  a  workman  employed  in  a  factory 
has  been  injured  through  a  breach  of  the 
duty,  imposed  on  the  occupiers  of  the  fac- 
tory by  sect.  5  of  the  Factory  Act,  1878,  of 
maintaining  efficient  fencing  to  the 
machinery  in  the  factory,  an  action  will  lie 
to  recover  damages. 

In  such  an  action  the  defence  of  common 
employment  is  not  available  although  the 
absence  of  the  fencing  at  the  time  of  the 
accident  was  due  to  the  negligence  of  a  fellow 
servant  of  the  plaintiff. 

Groves  v.  Wimborne  (Lord),  [1898]  2"  Q.  B. 

[402;  67  L.  J.  Q.  B.  862;  79  L.  T.  284;  14 

T.  L.  R.  493;  47  W.  R.  87— C.  A. 

16.  Self-acting  Machine — Space  between 
Fixed  and  Traversing  Portions — Person 
"shall  not  be  Allowed  to  be  in  the  Space" — 
Thinking  Boy  loas  Clear  of  Space— Starting 
Machine— Fatal  Accident — Factory  and 
Workshop  Act,  1895  (58  &  59  Vict.  c.  37),  s.  9, 
sub-s.  2.]— Sect.  9,  sub-sect.  2,  of  the  Factory 
and  Workshop  Act,  1895,  provides  that  "a 
person  employed  in  a  factory  shall  not  be 
allowed  to  be  in  the  space  between  the  fixed 
and  traversing  portions  of  a  self-acting 
machine  unless  the  machine  is  stopped,  with 
the  traversing  portion  on  the  outward  run. 
.  ..."  A  boy,  a  "  young  person  ■"  within 
the  meaning  of  the  Factory  and  Workshop 
Act,  1878,  was  employed  in  a  factory  by  a 
man  who  was  in  the  employment  of  the  re- 
spondeats,  the  occupiers  of  the  factory,  and 
who  was  in  charge  of  a  self-acting  machine. 
This  man  ordered  the  boy  to  clean  a  certain 
part  of  the  machine,  and  in  order  to  do  so 
the  boy  was  obliged  to  be  in  the  space  be- 


tween the  fixed  and  the  traversing  portions 
of  the  machine.  At  the  time  the  order  was 
given  Ihe  traversing  portion  of  the  machine 
was  stopped  on  the  outward  run.  While 
the  boy  was  still  in  the  said  space  the  man 
in  charge,  thinking  the  boy  was  clear  of 
such  space,  re-started  the  machine,  whereby 
the  boy  received  injuries  from  which  he 
died. 

Held— that,  as  the  man.when  he  re-startoil 
the  machine,  thought  the  boy  was  clear  of 
the  space,  the  boy  was  not  at  the  time  of 
the  accident  "  allowed "  to  be  within  tho 
space  by  the  occupiers  of  the  factory  or  by 
any  person  for  whom  they  ivere  responsible. 

The  Court  could  not  interpret  the  words 
"  shall  not  be  allowed  "  in  sub-sect.  2  of  sect. 
9  as  meaning  "  shall  be  prevented." 

Crabtree   v.   Fern   Spinning   Co.,   Ld.,    (1902) 

[66  J.  P.  181;  50  W.  R.  167;  85  L.  T.  549;  18 

T.  L.  R.  91— Div.  Ct. 

17.  Unfenced  Machinery  —  Accident 
Through  Carelessness  and  Disobedience  of 
Workman — Liability  of  Employer — Factory 
and  Workshop  Act,  1878  (41  Vict.  c.  16),  s. 
82.]—  The  employer  is  not  relieved  of  his 
liability  under  sect.  82  of  the  Factory  and 
Workshop  Act,  1878,  by  reason  of  the  acci- 
dent having  occurred  through  the  careless- 
ness and  disobedience  of  the  workman. 
Blenkinsop  v.   Ogden,   [1898]   1  Q.  B.  783;  67 

[L.  J.  Q.  B.  537;  78  L.  T.  554;  14  T.  L.  R. 
360;  46  W.  R.  542-Div.  Ct. 

IV.  MEANS  OF  ESCAPE  FROM  FIRE. 

Sec  aUo  Sect.  I.  Definitions,  No.  5. 

18.  Adjacent  Houses  with  Bridge  Connec- 
tion—  User  for  one  Process— Less  than  Forty 
Persons  Employed  in  one  House— Factory 
and  Workshop  Act,  1901  (1  Edw.  7,  c.  22),  ss. 
14  (2),  149  (1).] — Two  adjacent  houses  were 
let  by  the  same  owner  to  the  same  tenant 
on  separate  leases.  They  were  occupied  by 
the  tenant  for  the  purposes  specified  in  sect. 
149  (1)  (c)  of  the  Factory  and  Workshop  Act, 
1901.  The  houses  were  only  connected  by  an 
emergency  exit  from  the  window  of  one  to 
the  roof  of  the  other  and  by  a  bridge  from 
the  first  floor  of  one  to  the  corresponding 
level  of  the  other.  Over  this  bridge  a  con- 
stant traffic  passed  in  the  course  of  business. 
In  one  of  the  houses  more,  and  in  the  other 
less,  than  forty  persons  were  employed.  An 
umpire,  appointed  pursuant  to  sect.  14  (3) 
and  the  first  schedule  of  the  Act,  found  that 
the  two  houses  together  constituted  a  "  fac- 
tory "  within  sect.  14  (2)  of  the  Act. 

Held— that  the  user,  intercommunication, 
and  process  of  manufacture  on  the  premises 
as  stated  above  were  all  facts  bearing  upon 
the  question  Avhether  the  two  houses  consti- 
tuted a  "  factory  and  workshop "  within 
sect.  14  (2)  of  the  Act;  that  the  umpire  did 
not  misdirect  himself  in  taking  them  into 
consideration,  and  that  there  was  substan- 
tial evidence  in  support  of  his  decision. 
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Means  of  Escape  from  Fire — Continued. 
In  re  London  County  Council  and  Tubbs,  (1904) 
[68  J.  P.  29;  1  L.  G.  R.  746-Div.  Ct. 

19.  Cost  of  Carrying  Out  Works— Appor- 
tionment—Consideration  oj  Contract  between 
Landlord  and  Tenant  as  to  Liabilities- 
Jurisdiction  oj  County  Court  Judge— Factory 
and  Workshop  Act,  1891  (54  &  55  Vict.  c.  75), 
s.  7.]— The  plaintiff  was  the  statutory  owner, 
within  the  meaning  of  the  Factory  and 
Workshop  Act,  1891,  of  premises  let  to  the 
defendant,  to  be  used  as  a  factory,  for  a 
term  of  fourteen  j'ears  from  December  27th, 
1896.  In  1899  the  London  County  Council, 
acting  as  the  sanitary  authority  for  the  dis- 
trict, gave  notice  to  the  plaintiff,  under  sect. 
7,  sub-sect.  2,  of  the  Factory  and  Workshop 
Act,  1891,  requiring  him  to  carry  out  mea- 
sures necessary  for  providing  means  of 
escape  in  case  of  fire.  The  plaintiff  accord- 
ingly executed  the  necessary  works  and 
brought  an  action  in  the  County  Court  to 
reco\er  the  whole  cost  from  the  defendant 
under  a  covenant  in  the  lease  to  pay  out- 
goings. The  County  Court  judge  considered 
it  fair  and  equitable  that  the  defendant 
should  pay  a  part  of  the  cost. 

Held  —  that  the  Factory  and  Workshop 
Act,  1891,  had  nothing  to  do  with  landlord 
and  tenant,  but  the  object  of  sect.  7  is  to 
protect  the  employees  at  factories  from  fire; 
that  the  County  Court  judge  was  bound 
under  sect.  7  to  take  into  consideration  the 
contract  between  the  parties,  but  unless  its 
terms  were  such  as  to  make  it  unjust  and 
inequitable  that  he  should  divide  the 
amount  between  the  plaintiff  and  defendant, 
he  had  jurisdiction  to  do  so;  and  that  the 
covenant  in  question  did  not  impose  a  plain 
obligation  on  the  defendant  to  bear  the  whole 
cost  of  complying  with  the  requirements  of 
the  London  County  Council;  and  that  the 
decision  of  the  County  Court  judge  wap 
right. 
Monk   v.   Arnold,    [1902]    1    K.    B.    761;     71 

[L.   J.   K.   B.   441;  50   W.   E.  667;  86  L.   T. 
580— Div.  Ct. 

20.  Landlord  Compelled  to  Execute  Works 
—Covenant  by  Tenant  "to  Pay  all  Rates, 
Assessments,  and  Impositions  " — Liability  of 
Tenant  to  Indemnify  Landlord— Procedure 
—Factory  and  Workshop  Act,  1891  (54  &  55 
Vict.  c.  75),  s.  7  repealed,  but  re-enacted  by 
the  Factory  and  Workshop  Act,  1901  (1  Edw. 
7,  c.  22),  s.  14).]— A  tenant  of  a  factory  who 
has  covenanted  to  pay  and  discharge  all 
Parliamentary,  parochial,  and  other  rates, 
assessments  and  impositions,  which  shall  or 
may  be  imposed  on,  or  payable  in  respect 
of,  the  demised  premises  must  indemnify 
the  landlord,  if  the  latter  is  compelled  by 
the  local  authority  to  expend  money  in  i)ro- 
vidiug  the  factory  with  means  of  escape  in 
case  of  fire. 

The  landlord  may  sue  upon  such  a  coven- 
ant in  the  High  Court,  and  is  not  restricted 
to  the  remedy  in  the  County  Court  pro- 
vided by  the  Factory  and   Workshop  Act. 

B.D. — VOL.    I. 


Shephard    v.    Barber,    (1903)    67    .1.    P.    238;  1 

[L.  G.  E.  157— Lawrance,  J 

Query. — Whether  this  decision  is  now  good 

law,  see  Horner  v.  Franklin,  No.  21,  infra, 

and  Stuckey  v.  Hooke,  No.  29  infra. 

21.  Landlord  atid  Tenant  Charges  to  be 
Borne  by  Tenant — Factory — Covenant  to  pay 
"  outgoings  "—Expense  of  Providing  means 
of  Escape  from  Fire— Suit  upon  Covenant 
brought  in  High  Court— Remedy  in  County 
Court— Factory  and  Workshop  Act,  1891  (54 
&  55  Vict.  c.  75),  s.  7  (2).]— Certain  premises, 
which  were  a  factory  within  the  meaning  of 
the  Factory  and  Workshop  Act,  1891,  were 
leased  for  a  term  of  years;  the  lease  con- 
tained a  covenant  by  the  lessees  to  pay  all 
"  rates,  assessments  and  outgoings  in  re- 
spect of  the  demised  premises."  Subse- 
quently the  landlord  was  required  by  the 
London  County  Council,  under  sect.  7  (2)  of 
that  Act,  to  make  certain  alterations  on  the 
premises  so  as  to  provide  means  of  escape 
in  case  of  fire;  the  alterations  included  the 
re-opening  of  certain  doorways  Avhich  had 
been  blocked  up  by  the  landlord  in  pur- 
suance of  a  covenant  in  the  lease.  He  sued 
in  the  High  Court  to  recover  the  whole  ex- 
penses of  the  alterations. 

Held— that,  although  these  expenses  might 

be    "  outgoings "    (as    held    by    Darling,    J.), 

I  yet,  even  so,   the  landlord  had  no  cause  of 

I  action  in  the  High  Court,  his  only  remedy 

{  being   an   application   in   the   Coimty   Court 

under  sect.  7   (2)  of  the  Act. 

Monk  V.  Arnold  ([1902]  1  K.  B.  761;  71 
L.  J.  K.  B.  441;  50  W.  E.  607;  86  L.  T.  580— 
Div.  Ct.,  No.  19,  supra)  approved. 

Decision  of  Darling,  J.  ([1904]  2  K.  B.  877; 

73  L.  J.  K.  B.  1019;  68  J.  P.  579;  91  L.  T.  564; 

20  T.  L.  E.  791),  affirmed. 

Hornfr  v.   Franklin,   [1905]   1   K.   B.  479;  74 

[L.  J.  K.  B.  291 ;  69  J.  P.  117;  92  L.  T.  178; 

21  T.  L.  R.  225;  3  L.  G.  E.  423— C.  A. 

22.  Notice  Specifying  Works  —  Act  of 
Trespass  involved — Arbitration — Finality  of 
Notice— Factory  and  Workshop  Act,  1891  (54 
&  55  Vict.  c.  75),  s.  7,  sub-s.  2.]— Where  the 
sanitary  authority  gave  notice,  under  sect. 
7,  sub-sect.  2  of  the  Factory  and  Workshop 
Act,  1891,  to  the  owner  of  a  factory  to  pro- 
vide certain  works  as  a  means  of  escape  in 
case  of  fire,  and  the  works  specified  would. 
if  carried  out,  involve  an  act  of  trespass  on 
other  premises  in  the  occupation  of  third 
persons  as  tenants  to  the  owner  of  the  fac- 
tory, though  the  latter  did  not  claim  arbitra- 
tion under  the  section. 

Held— that  the  magistrate  was  not  bound 
to  convict  on  the  ground  that  the  notice  was 
a  final  and  l)indiiig  oidor  on  tlip  owner  of  the 
property  or  on  the  ground  that  the  owner 
had  not  taken  the  London  ("otinty  Council 
to  arbitration. 

London   Cointy   CorNcn,   r.    Brass,    (1901)   17 
[T.  L.  E.  504-Div.  Ct. 

23.  One  Building  Cnntuining  Two  Factories 

41 
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Means  of  Escape  from  Tire —Continued. 
—Proceedings  in  Respect  of  the  Two  Fac- 
tories jointly— "  Tenement  Factory  "—Right 
of  Owner  to  enter  and  execute  Works— Fac- 
tory and  Workshop  Act,  1901  (1  Edw.  7,  c. 
22),  s.  14,  sub-ss.  2,  7;  s.  149,  sub-s.  1.]— A 
"  tenement  factory  "  within  the  meaning  of 
sect.  149,  sub-sect.  1,  of  the  Factory  and 
Workshop  Act,  1901,  means  two  or  more  fac- 
tories in  one  building  where  mechanical 
power  is  supplied  to  the  occupier  of  each 
factory  either  from  an  external  source,  by 
another  person,  or  by  one  occupier  to  the 
others. 

A  biiilding  contained  two  separate  fac- 
tories occupied  by  different  persons,  one  fac- 
tory being  on  the  floors  above  the  other. 
Each  occupier  produced  his  own  mechanical 
power  by  arrangements  within  his  own  fac- 
tory. The  local  authority  served  notice 
iipon  the  owner  of  the  building  to  provide 
means  of  escape  in  case  of  fire  by  construct- 
ing a  staircase  communicating  with  each 
floor  of  the  building,  and  thus  passing 
through  the  two  factories.  The  owner 
claimed  the  right  to  enter  upon  each  of  the 
factories  in  order  to  cairy  out  the  works. 

Held— that  the  building  was  not  a  "  tene- 
ment factory  "  within  the  meaning  of  sect. 
119,  sub-sect.  1,  of  the  Act,  and  that  the 
local  authority  had  no  power  to  deal  with 
the  building  as  a  whole,  but  should  have 
dealt  with  each  factory  separately  under 
sect.  14  (2) ;  and  that,  therefore,  the  owner 
had  no  right  to  enter  upon  the  factories 
against  the  will  of  the  occupiers  in  order  to 
carry  out  the  works. 

Toller  v.  Spiees  and  Pond,  Ld.,  [1903]  1  Ch. 

[362;  72    L.    J.    Ch.    191;  G7    J.    P.    234;  51 

W.  R.  330;  87  L.  T.  578;  19  T.  L.  R.  119; 

1  L.  G.  E.  193— Div.  Ct. 

Approved    in    Brass    v.     London     County 

Council,  infra. 

24.  Premises  Occupied  by  Different  Persons 
as  Separate  Factories-Occupiers  Producing 
Separate  <■  Mechanical  Powers—"  Tenement 
Factory" — Building  "where  Mechanical 
Power  is  Supplied  to  Different  Parts  "—Im- 
plication of  Common  Source  of  Powei — Fac- 
tory and  Workshop  Act,  1901  (1  Edw.  7,  c. 
22),  ss.  14,  149.]-Section  14  of  the  Factory 
and  Workshop  Act,  1901,  deals  with  provi- 
sion of  means  of  escape  from  fire  (inter  alia) 
in  a  "  tenement  factory."  By  sect.  149  of 
that  Act,  the  expression  "  tenement  factory  " 
is  defined  as  meaning  "  a  factory  where 
mechanical  power  is  supplied  to  different 
parts  of  the  same  building  occupied  by  dif- 
ferent persons  for  the  purpose  of  any  manu- 
facturing process  or  handicraft  in  such  man- 
ner that  those  parts  constitute  in  law 
separate  factories  .  .  ."  Certain  premises 
were  occupied  by  three  different  persons  in 
different  parts,  two  of  the  parts  constituting 
in  law  separate  factories.  The  occupiers  of 
these  factories  produced  and  used  their  own 
mechanical  power  in  their  respective  fac- 
tories. 


Held— that  as  the  mechanical  power  was 
not  supplied  from  a  common  source,  the 
premises  containing  the  two  factories  could 
not  constitute  a  "  tenement  factory  "  within 
the  terms  of  the  definition  in  sect.  149  of  the 
Act. 

Toller  V.  Spiers  and  Pond,  Ld    ([1903]  1  Ch. 
362;  72  L.  J.  Ch.  191;  67  J.  P.  234;  51  W.  R. 
330;  87  L.  T.  578;  18  T.  L.  R.  119-Buckley, 
J.,  supra)  approved  and  followed. 
Brass    v.    London    County    Council    [1904]    2 

[K.  B.  33G;  73  L.  J.  K.  B.  841;  68  J.  P.  365; 

53  W.  R.  27;  91  L.  T.  344;  20  T.  L.  R.  464; 
2  L.  G.  R.  809— Div.  Ct. 

25.  Part  of  Building  used  as  Factory  and 
rest  not  so  used— Notice  by  Local  Authority 
to  Construct  Staircase— Impossibility  of  com- 
plying therewith— Arbitration— Factory  and 
Workshop  Act,  1891  (54  &  55  Vict.  c.  75),  s.  7.] 
—The  London  C(;unty  Council,  under  sect.  7 
of  the  Factory  and  Workshop  Act,  1891, 
issued  a  sealed  notice  to  the  Consolidated 
Properties  Company  directing  that  a  new 
staircase  of  fire-resisting  material  should  be 
constructed  in  their  premises,  to  be  con- 
nected with  all  the  floors  and  the  roof.  The 
ground  floor  and  basement  of  the  premises 
wore  occupied  by  tenants  of  the  company, 
who  were  not  using  them  for  a  factory.  The 
provision  of  the  new  staircase  necessitated 
interfering  with  the  ground  floor,  and  this 
could  not  be  done  because  the  company  could 
not  interfere  with  the  tenants.  It  was  there- 
fore impossible  to  comply  with  the  notice. 
On  proceedings  being  instituted  against  them 
the  company  proposed  to  give  evidence  of 
those  facts,  but  the  magistrate  refused  to 
hear  the  evidence  and  fined  the  company. 

Held— that  the  company  were  entitled  to 
ask  for  an  arbitration;  and  that  the  convic- 
tion must  be  quashed. 

Consolidated      Properties    Co.    v.     Chilvers 
[1902]  18  T.  L.  R.  59-Div.  Ct. 

V.  SANITATION  AND  VENTILATION. 

26.  Factory— Sanitary  Conveniences— Pro- 
ceedings—Sanitary  Authority— Sanitary  In- 
specto} — Reasonableness  of  Requirements  of 
Sanitary  Inspectoi — Jurisdiction  of  Justices 
—Appeal  to  Quarter  Sessions— Public  Health 
Act,  1875  (38  &  39  Vict.  c.  55),  s.  38— Factory 
atid  Workshop  Act,  1878  (41  &  42  Vict.  c.  16), 
s.  i— Factory  and  Workshop  Act,  1891  (54  & 
55  Vict.  c.  75),  s.  2— Factory  and  Workshop 
Act,  1895  (58  &  59  Vict.  c.  37),  ss.  3,  Zb-Public 
Health  Acts  Aynendment  Act,  1890  (53  &  54 
Vict.  c.  59),  ss.  7,  22.] — A  factory  inspector 
gave  a  notice  prescribed  by  sect.  4  of  the 
Factory  and  Workshop  Act,  1878,  to  a  sani- 
tary authority  of  insufficient  sanitary  accom- 
modation provided  for  women  in  a  certain 
factory,  specifying  the  alterations  and  addi- 
tions required.  Proceedings  were  not  taken 
by  the  sanitary  authority  upon  tlie  notice 
against  the  owners  or  occupiers  of  the  fac- 
tory. The  inspector,  pursuant  to  sect.  4  of 
Hie    said    Act,    sect.    2    of    the    Factory    and 
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Sanitation  and  Ventilation — Continued. 
V.'orkshop  Act,  1891,  and  sect.  3  of  the  Fac- 
tory and  Workshop  Act,  1895,  gave  the  fac- 
tory owner  notice  under  sect.  22,  sub-sect.  2 
of  the  Public  Health  Acts  Amendment  Act, 
1890,  that  the  provisions  of  sect.  22,  sub-sect. 
1  of  that  Act  Avere  not  complied  with,  and 
required  him  to  provide  sufficient  and  suit- 
able accommodation  in  the  way  of  sanitary 
conveniences,  and  if  he  neglected  it  proceed- 
ings would  be  taken  in  pursuance  of  the  said 
sect.  22  to  recover  penalties  for  such  de- 
fault. 

Held— that  the  notice  nuist  specify  the 
alterations  and  additions  required  to  be 
made. 

Held  also  (Phillimore,  J.,  dissenting)— that 
the  justices  Avho  heard  the  complaint  had  no 
jiirisdiction  to  inquire  into  the  necessity  for, 
or  reasonableness  of,  the  requirements 
specified  in  such  notice ;  that  such  a  question 
must  be  raised,  if  at  all,  by  appeal  to  quarter 
sessions  under  sect.  7  of  the  Public  Health 
Acts  Amendment  Act,  1890,  and  that  there 
was  no  distinction  in  the  case  of  a  notice  by 
the  factory  inspector  in  this  respect. 

Tracey  v.  Pretty  &  Sons,  [1901]  1  Q.  B.  444; 

[70  L.  J.  Q.  B.  234;  65  J.  P.  196;  49  W.  E. 

282;  83  L.  T.  767;  17  T.  L.  R.  200;  19  Cox, 

C.  C.  593— Div.  Ct. 

27.  Factory— Ventilation—"  Dust  is  Gene- 
rated and  Inhaled  by  the  Workers  to  an  In- 
jurious Extent"— No  Actual  Injury  to 
Worker — Injurious  in  the  Long  Run— Fac- 
tory and  Workshop  Act,  1878  (41  &  42  Vict.  c. 
16),  s.  36.]— On  an  information  laid  under 
sect.  36  of  the  Factory  and  Workshop  Act, 
1878,  that  in  a  factory  or  workshop  where 
any  process  is  carried  on  by  which  "dust 
is  generated  and  inhaled  by  the  workers  to 
an  injurious  extent,"  it  is  not  necessary  that 
it  should  be  proved  to  be  actually  injurious 
to  any  of  the  workers,  but  it  is  enough  that 
it  is  of  such  a  character  that  it  would  in  the 
long  run  be  injurious  to  them. 

HoARE  V.  RiTcniE  &  Son,  [1901]  1  Q.  B.  434; 

[70  L.  J.  Q.  B.  279;  65  J.  P.  261;  49  W.  R. 

351;  84  L.  T.  54;  17  T.  L.  R.  212— Div.  Ct. 

28.  Workshop  —  "  Reasonable  Tempera- 
ture "~"  A  diiiuate  Measures  for  Securing 
and  Mriliiiaiiiing" — Factory  and  Woi^kshop 
Act,  1901  (1  Edw.  7,  c.  22),  s.  6  (1).]— On  an 
appeal  against  a  conviction  under  sect.  6  (1) 
of  the  Factory  Act,  1901,  it  was  proved  that 
the  average  temperature  of  certain  work- 
shops was  58  deg. ;  witnesses  for  the  prose- 
cution stated  that  60  deg.  to  65  deg.  was  a 
reasonable  temperature,  whilst  witnesses  for 
the  defendants  alleged  that  56  deg.  to  60  deg. 
was  high  enough.  It  was  further  proved 
that  about  three  ye;irs  ago  the  defendants 
spent  ,£500  in  putting  in  steam  pipes,  which 
they  were  advised  was  tlie  best  means  of 
warming  these  workshops,  and  that  full 
steam  was  generated  every  morning  seventy- 
five  minutes  before  the  workers  arrived. 


Sessions   held,    on   the    evidence,   that   the 
defendants  had  taken  adequate  measures  for 
securing  and  maintaining  a  reasonable  tem- 
perature, and  allowed  the  appeal. 
Peteb     Robinson     v.     Plowden,      (1903)     67 

[J.    P.    152— London    Qr.    Sess.,    Loveland- 
Loveland,  K.C. 

VI.  UNDERGROUND  BAKEHOUSES. 

29.  Expenses  of  Structural  Alterations — Ap- 
portionment by  Court  of  Summary  Jurisdic- 
tion— Covenant  by  Tenant  to  Pay  Outgoings 
and  Impositions— Action  on  Covenant — Juris- 
diction of  Eii/h  Court  Ousted—Factory  and 
Workshop  Act,  1901  (1  Edw.  7,  c.  22),  s.  101.]— 
A  lease  of  premises,  which  consisted  of  a 
baker's  shop  and  underground  bakehouse, 
contained  a  covenant  by  the  lessee  to  pay 
and  discharge  all  burdens,  duties,  assess- 
ments, outgoings,  and  im  positions  charged 
or  imposed  on  the  demised  premises  or  upon 
the  landlord  or  tenant  in  respect  thereof. 
The  borouj^h  council  refused  to  grant  a  certi- 
ficate under  sect.  101  (2)  of  the  Factory  and 
Workshop  Act,  1901,  that  the  premises  were 
suitable  for  use  as  an  underground  bake- 
house unless  certain  structural  alterations 
were  made.  The  tenant  thereupon  applied 
to  a  police  magistrate  under  sub-sect.  (8)  of 
that  section  to  apportion  the  expenses  of  the 
alterations,  and  the  magistrate  made  an 
order  that  the  landlords  should  pay  three- 
fourths  and  the  tenant  one-fourth.  The 
'and lords,  having  carried  out  the  altera- 
tions, sued  the  tenant  under  the  covenant 
in  the  lease  to  recover  the  total  amount  ex- 
pended. The  tenant  paid  into  Court  the 
proportion  of  the  expenses  payable  by  him 
under  the  magistrate's  order. 

Held — that  the  action  was  not  maintain- 
able on  the  ground  that  by  sect.  101  (8)  of 
the  Factory  and  Workshop  Act,  1901,  a 
court  of  summary  jurisdiction  was  appointed 
the  tribunal  to  determine  by  whom  and  in 
what  proportions  the  expenses  of  structural 
alterations  under  that  section  should  bo 
borne,  and  that  therefore  the  jurisdiction  of 
the  High  Court  to  entertain  an  action  in  re- 
spect of  such  expenses  v  as  ousted. 

Horner  v.  Franklin  ([1905]  1  K.  B.  479;  74 
L.  J.  K.  B.  291;  69  .T.  P.  117;  92  L.  T.  178;  21 
T.  L.  R.  225;  3  L.  G.  R.  423-C.  A.,  No.  21, 
supra)  followed. 

Goldstein  v.  Hollivgsworth  ([1904]  2  K.  B. 
578;  73  L.  J.  K.  B.  S26;  68  J.  P.  383:  91  L.  T. 
85;  20  T.  L.  R.  550-Div.  Ct.,  sec  Landlord 
and  Tenant,  77),  and  Morris  v.  Real  ([1904]  2 
K.  B.  5a5;  73  L.  J.  K.  B.  830;  68  J.  P.  542;  20 
T.  L.  R.  682— Div.  Ct.,  see  Landlord  and 
Tenant,  76),  discussed. 

Decision  of  Warrington,  J.  (69  J.  P.  119;  3 
L.  G.  R.  6a3)  reversed. 
Stdckey  and  Others  r.  ITooke.  [1906]  2  K.  B. 

[1;  75  L.  J.  K.  B.  504;  70  J.  P.  393;  54  W.  R. 

509;  94  L.  T.  723;  22  T.  L.  R.  508;  4  L.  G.  R. 
815-C.  A. 

30.  Use  at  Commcnccwcnt  of  Act— Factory 

41—2 
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Underground  Bakehouses — Continued, 
and  Workshop  Act,  1895  (58  &  59  Vict.  c.  37), 
ss.  27  (3),  55.]  -By  sect.  27  (3)  of  the  Factory 
and  Workshop  Act,  1895,  "  A  place  under- 
ground shall  not  be  used  as  a  bakehouse  un- 
less it  is  so  used  at  the  commencement  of 
this  Act,"  and 

By  sect.  55,  "  This  4.ct  shall  come  into 
operation  on  the  first  day  of  January,  1896." 

Certain  premises  were  fitted  up  as  an 
underground  bakehouse  in  1879.  They  were 
so  occupied  down  to  October,  1895.  They 
were  then  repaired,  and  while  such  work  was 
in  progress  they  were  advertised  as  to  let. 
They  were  let  to  the  appellant  Schwerzerhof 
in  February,  189G,  who  was  summoned  for 
keeping  a  bakehouse  in  contravention  of  the 
Act. 

The  magistrate  held  that  the  premises 
were  not  being  used  as  a  bakehouse  at  the 
date  of  the  commencement  of  the  Act,  and 
convicted  and  fined  the  appellant. 

Held  (allowing  the  appeal)— that  the  bake- 
house was  in  use  at  such  date,  and  was  en- 
titled to  the  exemption. 

Schwerzerhof  v.  Wilkins,  [1898]  1  Q.  B.  640; 

[62  J.  P.  247;  67  L.  J.  Q.  B.  476;  78  L.  T. 

229;  19  Cox,  C.  C.  22— Div.  Ct. 

31.  So  used  at  Time  of  Passing  of  Factory 
and  Workshop  Act,  1901— Certificate  as  to 
Structural  Suitability— Necessity  for— Fac- 
tory and  Workshop  Act,  1901  (1  Edw.  7,  c. 
22),  s.  101  (1),  (2).]-By  sect.  101  of  the  Fac- 
tory and  Workshop  Act,  1901,  underground 
bakehouses  used  as  bakehouses  at  the  time 
of  the  passing  of  that  Act  can  only  continue, 
after  January  1st,  1904,  to  be  so  used  if  certi- 
fied by  the  district  council  to  be  suitable  for 
that  purpose. 

Evans  v.  Gallon,  (1904)  68  J.  P.  537;  2  L.  G.  R. 
[1004— Div.  Ct. 


FAIRS. 

See  Markets  and  Fairs. 

FALSE  IMPRISONMENT. 

See  Trespass. 


FALSE  PERSONATION. 

See  Criminal  Law  and  Procedure. 


FALSE  PRETENCES. 


FALSE  STATEMENT. 

See  Elections;  Misrepresentation: 
Mistake. 


FALSE    WARRANTY. 

See  Food  and  Drugs. 


FALSIFICATION     OF    AC- 
COUNTS. 

tSee  Criminal  Law  and  Procedure, 


FAMILY    ARRANGEMENT. 

1.  Advice  of  Family  Solicitor — Mistake  of 
Law  or  Fact — IVhether  Compromise  Bind- 
ing.']—An  agreement  by  members  of  a 
family,  made  after  consultation  with  their 
solicitor  acting  for  all  of  them,  compromis- 
ing their  respective  claims  under  a  will  or 
other  document,  is  in  general  binding, 
though  not  in  accordance  with  their  exact 
legal  rights,  provided  that  those  rights  have 
been  properly  explained  to  them  by  him. 

But,  if  the  solicitor  has  taken  an  erroneous 
view  of  the  facts  or  of  tlie  law,  or  has  not 
made  a  full  explanation  because  he  consi- 
dered a  compromise  irrespective  of  legal 
rights  to  be  advantageous  to  all  parties,  a 
party  to  the  agreement  may  have  it  set 
aside. 

In  re  Poberts;  Roberts  v.  Egberts,  [1905]  1 
[Ch.  704;  74  L.  J.  Ch.  483;  93  L.  T.  253- 

C.  A. 


FENCES. 


See  Boundaries  and  Fences. 


FER^  NATURAE. 


Sec  Animals,  No.  22. 


FEROCIOUS  ANIMAL. 

See  Animals;  Negligence. 


FERRIES. 


1.  Connecting  Two  Highways  —  Bridge 
Built  near  Ferry  without  Parliamentary 
Powers — Loss  of  Ferry  Traffic — Disturbance 
of  Ferry — Action  by  On-ner  of  Franchise.'] — 
The  exclusive  riglit  of  the  owner  of  a  fran- 
Sce  Criminal  Law  and  Procedure  chise  of  a  ferry  only  extends  to  carriage  by 
(Larceny).  j  boat.        Therefore    he    cannot    maintain    an 
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Ferries — Continued. 

action  for  loss  of  traffic  caused  by  tlie  erec- 
tion and  user  of  a  bridge  close  to  his  line  of 
ferry. 

Dictutn  of  Mellish,  L.J.,  in  Hopkins  v. 
G.  N.  Ry.  Co.  ((1877)  2  Q.  B.  D.  224;  46 
L.  J.  Q.  B.  265;  36  L.  T.  898— C.  A.)  followed. 

Decision  of  Neville.  J.,  ([1907]  1  Ch.  437;  76 
L.  J.  Ch.  268;  71  J.  P.  145;  96  L.  T.  257;  23 
T.  L.  E.  269;  5  L.  G.  E.  286)  affirmed. 

DiBDEN    V.    SkIRROW    AND    OTHERS,    [1908]    1    Cll. 

[41;    77    L.    J.    Ch.    107;    97    L.    T.    658;    6 
L.  G.  E.  108;  71  J.  P.  555;  24  T.  L.  E.  70— 

C.  A. 

2.  Extent      of      Right  —  Infringement  — 
"  ViUs."'\  —  The     plaintiffs     were     grantees 
from  the  Crown  of  an  ancient  ferry  across  ' 
the  Medina  Eiver  or  estuary  from  a  point  \ 
in   ^^  est   Cowes   to  a  point   in   East  Cowes.  I 
The    defendants    were    a    company    carrying  i 
passengers    between    West    Cowes    and    the 
mainland,  and  also  ran  a  service  of  launches 
between    points    in    West    and    East    Cowes, 
lower   down   the   river   or  estuary  than  the 
points    between    which    the    plaintiffs'    ferry 
plied,    and    respectively    875    yards    and    230 
yards      distant      therefrom.        Upon      these 
launches    the    defendants    carried    (1)    their 
own  passengers  between  East  Cowes  and  the 
mainland;    (2)    the   general   public;    (3)    the 
royal  mail.     In  an  action  for  infringement 
of  the  plaintiffs'  right  of  ferry. 

Held— (1)  that  the  grant  did  not  confer 
upon  the  plaintiffs  an  exclusive  right  of 
ferry  between  any  points  on  the  opposite 
banks;  and  scmble  East  and  West  Cowes 
are  not  "  vills  "  in  such  a  sense  that  exclu- 
sive rights  of  ferry  between  them  could 
exist  in  law. 

And  (2)  that  in  view  of  the  recent  growth 
of   the   traffic   across   the   river,   the   defen- 
dants' service  of  launches  was  no  infringe- 
ment of  the  plaintiffs'  rights. 
Cowes    Urban    District    Council    and    East 
[Cowes   Urban  District  Council  v.  South- 
ampton,   &c..    Steam    Packet    Co.,    [1905]    2 
K.  B.  287;  74  L.  J.  K.  B.  605;  69  J.  P.  298; 
53  W.  E.  602;  92  L.  T.  658;  21  T.   L.   E. 
50G;  3  L.  G.  E.  807-Kennedy,  J. 

3.  Servants  of  the  Crown— Ferry— Right 
of  Free  Passage.} — Servants  of  the  Crown, 
e.g..  Post  Office  officials,  are  entitled  to  free 
passage  over  ferries  properly  so  called;  but 
this  privilege  does  not  extend  to  a  ferry 
which  a  corporation  is  by  statute  merely 
empowered  (not  obliged)  to  establish  and 
maintain. 

Attorney-General    fob    Ireland    v.    London- 

[derry  Bridge  Commissioners,  [1903]  1  Ir.  E. 

389-M.  E. 


FERTILISERS     AND 

FEEDING     STUFFS. 

Sit  Aguicultuim:. 


FIERI  FACIAS. 

See  Practice  and  Procedure. 

FINES. 

See  Copyholds  :  Real  Propeutv. 


FIRE,     ESCAPE     FROM. 

See  Factories  and  WoBKsuoptf 

FIRE,  LIABILITY  FOR. 

See  Negligence;  Eailways. 

FIREARMS. 

See  Criminal  Law. 


FIRE  BRIGADE. 

See  Public  Health. 

FIRE  INSURANCE. 

See  Insurance. 


FIRST  FRUITS. 

See  Ecclesiastical  Law. 


FISHERIES. 

I,  Unlawful  Angling 
II.  Fishing  Rights    . 

III.  Salmon  Fishery  Act; 

(ii)  Fishery  Districts 
(//)   lllei;:il  Instrurnciils 
(r)  Ollciicos  (-iencnilly 

IV.  Oyster  Rkds  . 
V.  Sea  Fisheries 
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1.  UNLAWFUL  ANGLING. 

1.  Seizure  of  Tackle  —  Excwpiion  from 
further  Penalty  —  Meaning  of  nord 
"  Angling  "-Larceny  Act,  1861  (24  &  25  Vict, 
c.  96).  s.  25.]— Fishing  by  means  of  uight- 
linos,  consist  iiiK  of  (wo  pojjs  driven  into  the 
'Toinul    with    lines    and    liooks    and    a    stoup 
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Unlawful  Angling — Conlin  ucd. 

weight  attached,  does  not  constitute 
"  angling "  within  the  meaning  of  the  pro- 
viso in  sect.  25  of  the  Larceny  Act,  1861,  so 
as  to  exempt  the  person  unlawfully  fishing 
with  the  same  from  any  penalty  other  than 
their  seizure. 

Barnard  v.  Egberts,   (1907)  71  J.  P.  277;  96 
[L.  T.  648;  23  T.  L.  E.  439-Div.  Ct. 

II.  FISHING  EIGHTS. 

And  .see  Landlord  akd  Tenant,  Nos. 
24,  25. 

2.  Adjoining  Owners  of  Trout  Stream- 
Right  of  one  Owner  to  Erect  a  Weir  so  as 
to  Prevent  the  Passage  of  Fish  up,  while  it 
Permitted  them  to  come  down  the  Stream- 
Injunction.}— The  plaintiff  and  defendant 
were  adjoining  owners  of  land  through 
which  a  well-known  trout  stream  flowed. 
The  defendant  erected  upon  his  own  pro- 
perty a  weir  with  fenders  and  gratings 
with  the  avowed  purpose  of  preventing  fish 
going  up  to  the  plaintiff's  property  while  it 
allowed  them  to  pass  from  that  property  to 
the  defendant's.  The  plaintiff  alleged  that 
he  was  thereby  damnified.  The  defendant 
did  not  deny  these  allegations,  but  sub- 
mitted that  not  interfering  with  the  flow  of 
water  he  was  entitled  to  erect  and  main- 
tain such  weir.  On  the  case  being  set  down 
for  argument  on  questions  of  law  arising  on 
the  pleadings  : 

Held— that  the  principle  which  was  to  be 
found  in  the  authorities,  that  the  erection 
in  a  salmon  river  of  a  weir  whereby  fish 
were  prevented  from  reaching  the  upper 
portions  of  the  river  constituted  an  injury 
to  the  owners  of  the  upper  waters  with  re- 
spect to  which  they  had  a  right  of  action, 
might  possibly  extend  to  other  kinds  of 
fish  if  damage  were  proved.  That  there- 
fore on  the  present  materials  the  case  could 
not  be  disposed  of,  but  that  it  must  go  to 
trial  in  order  that  all  the  materials  neces- 
sary for  arriving  at  a  proper  decision  might 
be  before  the  Court. 

Barker    v.    Faulkner,    (1898)    79    L.    T.    24— 
[Stirling,  J. 

3.  Agricultural  or  Pastoral  Holding- 
Stake-Net  Weirs  —  Ejectment  —  Fisheries 
(Ireland)  Act,  1842  (5  &  6  Vict.  c.  106),  s.  Id- 
Land  Latv  (Ireland)  Act,  1881  (44  &  45  Vict. 
c.  49),  s.  21.]— Two  stake-net  weirs,  under 
the  Fishery  Act,  1842,  sect.  19,  legally 
erected  in  the  tidal  waters  of  the  Eiver 
Suir  by  the  lessee  in  occupation  of  adjoin- 
ing lands.  The  lands,  apart  from  the  weirs, 
were  admittedly  agricultural  or  pastoral  in 
their  character;  but,  upon  the  expiration 
of  the  lease,  on  September  20th,  1899,  the 
weirs  Avere,  and  had  been  for  many  years, 
by  far  the  more  valuable  portion  of  the 
holding.  Ejectment  proceedings  having  been 
instituted  by  the  lessor  upon  the  expiration 
of  the  lease,  the  lessee  claimed  to  be  entitled 


to    continue   in   possession    as   tenant    under 
the  Land  Law  (Ireland)  Act,  1881,  sect.  21. 

Held— that  the  right  to  erect  the  weirs 
under  the  section  was  given  to  the  lessee 
as  occupying  tenant,  that  it  only  continued 
during  such  occupation,  and  that  the  lessor 
was  entitled  to  resume  possession  of  the 
entire  holding,  including  the  weirs. 
Grant  v.  Lyneberg,  [1902]  2  Ir.  E.  97— 
[K.  B.  Div. 

4.  Freeholders  of  a  Manor— Right  to  Take 
Fish  for  Sale.}  —  The  freeholders  within  a 
manor  may  have  by  grant  and  therefore  by 
prescription  as  appurtenant  to  their  lands  a 
right  of  fishing  in  a  non-tidal  river  and  of 
taking  fish  therefrom  for  the  purposes  of 
sale. 

Lord     Chesterfield     v.     Harris,     (1907)     24 
[T.  L.  E.  105-Neville,  J. 

5.  Several  Fishery-Land  Abutting  on  River 
— ad  medium  Hhim—Inclosure  Act — Award  — 
Prdsamption.'] — The  plaintiff  derived  title 
under  a  deed  of  conveyance,  dated  in  May, 
1890,  from  the  lord  of  the  manor  of  C. 
which  conveyed  to  the  plaintiff  (inter  alia) 
the  several  fishery  in  a  certain  part  of  the 
river  E.,  but  did  not  in  express  terms  iri- 
elude  the  ownership  of  the  bed  of  the  river. 

The  defendants  were  L.,  a  person  who  do- 
rived  title  to  an  estate  adjoining  the  river 
under  an  award  of  Inclosure  Commissioners 
dated  in  April,  1801,  acting  under  the  pro- 
visions of  a  private  Inclosure  Act  passed  in 
1796,  and  her  licensees. 

The  Act  contained  no  reference  to  the 
river  or  its  bed,  and  it  expressly  reserved 
the  manorial  rights  of  the  lord. 

The  aAvard  described  the  piece  of  land 
belonging  to  the  defendant  L.  as  being 
bounded  on  the  west  by  the  river,  and  stated 
its  area  in  acres,  being  the  exact  measure 
of  the  land  if  no  part  of  the  river  bed  was 
included  in  it. 

Long  before  the  Act  was  passed  the  lord 
of  the  manor,  as  owner  of  one  half  of  the 
bed  of  that  part  of  the  river  which  abutted 
on  L.'s  estate,  possessed  rights  of  fishing 
therein,  and  had  exercised  those  rights;  and 
there  was  no  evidence  that  the  bed  of  the 
river  was  waste  of  the  manor,  or  that  the 
tenants  of  the  manor  had  any  right  of  fish- 
ing, or  any  commonable  rights  over  the 
river. 

The  defendant  L.  contended  that,  accord- 
ing to  the  ordinary  legal  presumption 
arising  on  a  conveyance  of  land  abutting  on 
a  river,  she  was  entitled  to  the  bed  of  the 
river  ad  medium  filum  which  was  adjacent 
to  her  estate.  The  plaintiff  contended  that 
the  bed  of  the  river  never  was  part  of  the 
waste  of  the  manor,  and  was  not  affected  by 
the  Inclosure  Act;  and  that,  consequently, 
the  ordinary  legal  presumption  did  not 
apply. 

The  plaintiff,  therefore,  claimed  not  only 
the  right  of  fishing  in  that  part  of  the  river, 
but  also  the  right  of  passing  along  the  bank 
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of  the  river  within  the  defendant  L.'s  estate 

for  fishing  purposes. 

Held— that,  although  the  owner  of  land 
adjoining  a  river  was  prima  facie  the  owner 
of  half  the  bed  of  that  part  of  the  river,  yet 
commoners  having  rights  of  turbary  or 
other  commonable  rights  over  lands  adjoin- 
ing a  river  had  no  rights  over  the  river; 
that  the  river  was  part  of  the  demesne 
lands,  and  was  not  part  of  the  waste  for  the 
purpose  of  the  Inclosure  Act;  and  that, 
therefore,  the  defendant  L.  did  not  acquire 
any  right  of  fishing  in  the  river. 

Held  also,  on  the  authority  of  The  Duke 
of  Devonshire  v.  O'Connor  (24  Q.  B.  468)— 
that  the  Inclosure  Act  did  not  preserve  any 
right  of  passing  along  the  bank  of  the  de- 
fendant L.^s  estate  for  fishing  purposes  as 
claimed  by  the  plaintiff. 

Decision  of  North,  J.,  affirmed. 

EcROYD   V.   CouLTHARD,    [lS98j   2  Ch.   358;     67 

[L.  J.  Ch.  458;  78  L.  T.  702;  14  T.  L.  E.  462 

-C.  A. 

6.  Several  Fishery— Crown  Grant— Grant 
of  "  Weirs  (Gurgites)  "—Right  of  TT'ay  ap- 
purtenant to  Several  Fishery— True  Test.'}— 
The  right  to  a  several  fishery  in  part  of  a 
river  claimed  under  a  grant  from  the  Crown, 
which  purported  to  give  the  fishery  in  that 
part  and  a  further  part,  is  not  disproved 
by  showing  that  the  Crown  could  not  have 
granted  the  fishery  in  the  further  part  of 
the  river. 

The  grant  of  a  fishery  in  certain  waters 
may  confer  a  several  fishery  without  the 
use  of  the  word  "  several."  The  grant  of  a 
"  weir  (gurges)  "  is  a  grant  of  the  soil,  not 
merely  of  the  soil  where  the  weir  is  situated, 
but  in  the  absence  of  anything  appearing 
to  the  contrary,  of  the  soil  over  which  the 
river  runs  and  upon  which  there  is  the 
right  to  construct  weirs  for  the  purpose  of 
taking  fish. 

A  right  of  way  along  the  banks  of  a  non- 
tidal  river  for  the  purpose  of  fishing  may 
be  appendant  or  appurtenant  to  a  right  of 
several  fishery  in  the  river.  The  dictum  of 
Lord  Coke  (Co.  Lift.  121  b),  that  an  incor- 
poreal hereditament  cannot  be  appendant 
or  appurtenant  to  an  incorporeal  heredita- 
ment not  followed.  The  true  test  is  whether 
the  principal  and  adjunct  so  agree  in  nature 
and  quality  as  to  be  capable  of  union  with- 
out incongruity. 

Hanbuky    I'.    Jenkins,    [1901]    2    Ch.    401;  70 

[L.  J.  Ch.  730;  65  J.  P.  631;  49  W.  K.  615: 

17  T.  L.  K.  539-Buckley,  J. 

1.  Several  Fishery— Right  to  Soil  —  Pre- 
sumption.']—There  is  a  presumption  (even 
against  the  Crown)  that  the  freehold  of  the 
soil  of  that  part  of  the  foreshore  over  which 
a  several  fishery  is  proved  to  exist  is  vested 
in  the  owner  of  such  fishery  :  A.-<!.  v.  Emer- 
son ([1891]  A.  C.  649;  55  .1.  P.  709;  65  L.  T. 
5(il.— H.  L.);  and  in  such  a  case  the  omission 


in  ancient  documents  of  the  word  "several" 
makes  no  difference. 

Hanbury  v.  Jenkins  ([1901]  1  Ch.  401;  70 
L.  J.  Ch.  730;  65  J.  P.  631;  49  W.  II.  615— 
Buckley,  J.,  supra)  followed. 

Held— that  the  plaintiff  as  owner  of  a 
fishery  in  a  tidal  part  of  the  Wye  was  also 
owner  of  the  bed  of  the  river  below  high- 
water  mark. 

Ddke  of  Beaufort  v.  John  Aied  &  Co.,  (1904) 
[20  T.  L.  R.  602- Warrington.   T. 

III.  SALMON  FISHERY  ACTS. 

(a)  Fishery  Districts. 

8.  "All  Waters  witliin  the  limits  of  tliis 
Act  frequented  by  Trout  or  Char  "—Storage 
Reservoir  frequented  by  Trout  or  Chat — 
Salmon  Fishery  Act,  1865  (28  &  29  Vict.  c. 
121),  s.  ^h— Freshwater  Fisheries  Act,  1878  (41 
&  42  Vict.  c.  39),  ss.  6,  7.]-The  Freshwater 
Fisheries  Act,  1878,  merely  extends  the  pro- 
visions of  the  Salmon  Fishery  Acts,  1865, 
1873,  with  regard  to  the  formation  and  alter- 
ation of  fishery  districts  to  "  all  waters 
within  the  limits  of  that  Act  frequented  by 
the  trout  or  char,"  and  the  Acts  of  1865  and 
1873  relate  to  salmon  rivers  and  waters  which 
are  tributaries  of  the  rivers  or  communicate 
with  the  rivers  and  not  something  separate 
from  the  rivers.  A  storage  reservoir  fre- 
quented by  trout  or  char,  is  not  included  in 
the  words  "all  waters  within  the  limits  of 
this  Act "  of  sect.  6  of  the  Act  of  1878. 
Stead   v.  Nicholas,    [1901]    2    K.    B.    163;  70 

[L.   J.   K.   B.   653;  65  J.   P.  484;  49   W.   R. 

522;  85  L.  T.  23;  17  T.  L.  R.  454-Div.  Ct. 

9.  "  Tributary  "—Pond  made  by  Damming 
Stream— Salmon  Fishery  Act,  1865  (28  &  29 
Vict.  c.  121),  sx.  3,  5,  35.]— The  respondent 
was  fishing  without  having  a  licence  from 
the  fishery  board  of  the  district  in  one  of 
three  ponds  made  by  damming  up  at  inter- 
vals a  brook  which  fiowed  into  one  of  the 
rivers  named  in  the  certificate  of  the  Secre- 
tary of  State,  defining  the  fishery  district. 
These  ponds  had  not  been  made  under  any 
Act  of  Parliament  or  for  commercial  pur- 
poses. 

Held— that  the  pond  was  a  tributary  with- 
in the  meaning  of  the  Salmon  Fishery  Act, 
1865,  and  that  the  respondent  could  be  con- 
victed of  fishing  without  a  licence. 
Cook  r.  Clareborocgh,  (1903)  70  J.  P.  252;  94 
[L.  T.  550  (n)— Div.  Ct. 

10.  "Tributanj"  —  Mill-dam  —  Salmon 
Fishery  Act,  1865  (28  &  29  Vict.  o.  121),  5S.  3. 
5,  35— Freshwater  Fisheries  Act,  1878  (41  .t 
42  Vict.  c.  39),  ss.  2,  7.]— By  a  certificate  a 
Secretary  of  State  under  sect.  5  of  the  Salmon 
Fishery  Act,  1865,  iv  fisliery  district  was  de- 
fined as  comprising  so  much  of  certain  named 
rivers  and  their  tributaries  as  lay  widiin 
a  certain  county.  Within  sucli  district  was 
a  mill-dam  built  belwcen  u  tributary  of  one 
of   the  named   rivers   and   a   race   feeding   a 
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mill.  Tlio  dam  was  fed  by  a  race  through 
an  opening  in  the  bank  between  them,  in 
front  of  which  was  a  grating.  All  the 
water  passing  through  the  mill-dam  and 
race  eventually  returned  to  the  river  from 
which  it  originally  issued.  The  respondent 
was  summoned  for  fishing  for  trout  in  the 
mill-dam  without  a  licence  from  the  fishery 
board  of  the  district. 

Held— that  the  mill-dam  was  a  tributary 
of  the  river  within  the  meaning  of  the  cer- 
tificate, and  that  the  respondent  ought  to  be 
convicted. 

Cook  V.  Clarehorough  (Xo.  9,  supra)  fol-  j 
lowed.  I 

Moses  v.  Iggo,   [1906]  1  K.  B.  516;  75  L.  J. 

[K.  B.  331;  70  J.   P.  251;  94  L.   T.  548;  21 
Cox,   C.   C.    136— Div.    Ct. 

(b)  Illegal  Instruments. 

11.  Bye-laic— Validity— Salmon  Fishery— 
"  LengDi,  Size,  and  Description  of  Nets  "— 
Salmon  Fishery  Act,  1873  (36  &  37  Vict. 
c.  71),  s.  39,  sub-s.  (3).]-By  sub-sect.  (3)  of 
sect.  39  of  the  Salmon  Fishery  Act,  1873, 
conservators  were  empowered  to  make  bye- 
laws  {inter  alia)  "  to  determine  the  length, 
size,  and  description  of  nets,  and  the  manner 
of  ixsing  the  same  .  .  .  for  taking 
salmon."  A  bye-law  was  made  by  the  con- 
servators and  duly  confirmed  allowing  only 
"  beating  nets  "  in  certain  parts  of  a  fishery 
district,  and  thus  prohibiting  other  nets, 
such  as  draft  nets. 

Held — that  the  bye-laws  were   intra   vires, 

as  the  words  in  the  section  "  description  of 

nets "   were  not  limited   in  meaning  to  the 

characteristics    of    different    kinds    of    nets, 

such  as  the  mesh,  but  included  the  different 

kinds  of  nets  themselves. 

Clayton  and  Another  v.  Peiese,  [1904]  1  K.  B. 

[233;  73  L.  J.   K.  B.   268;  68  J.  P.  233;  52 

W.  R.  495;  90  L.  T.  119;  20  Cox,  C.  C.  596- 

Div.  Ct. 

12.  Fixed  Engine—"  Owner  "—Servants  of 
Lessee  of  Fishery— Salmon  Fishery  Act,  1861 
(24  &  25  Vict.  c.  109),  s.  11.]— Servants  of  a 
tenant  of  salmon  fishings,  who  use  a  fixed 
engine  in  accordance  with  his  instructions, 
are  not  "  owners  "  of  such  engine  within  the 
meaning  of  sect.  11  of  the  Salmon  Fisherv 
Act,   1861. 

Phyn  r.  Kenyon,  7  F.  47 — Ct.  of  Justiciary. 

13.  Fi.L<'d  Net  —  Fishing  for  Salmon  in 
ireekly  Close  Time  —  Intention  to  Catch 
Salmon— Evidence  —  Salmon  Fishery  Act, 
1873  (36  &  37  Vict.  c.  71),  s.  3,  sub-ss.  2,  4.]- 
D.  was  the  owner  of  a  net  in  the  estuary  of 
the  Towy,  permanently  fixed  in  position. 
The  mesh  was  smaller  than  required  by  the 
law  regulating  the  size  of  mesh  for  salmon 
nets,  and  the  net  was  for  many  years  kept 
up  during  the  weekly  close  time  (namely 
Sunday),  fixed  by  the  bye-laws.  Large  quan- 
tities of  coarse  fish  were  caught  and  salmon 
occasionally.     D.    held    a    salmon    licence    in 


respect  of  the  net.  D.  was  charged  with  un- 
lawfully fishing  for  salmon  otherwise  than 
by  rod  and  line,  and  with  attempting  to 
take  salmon  Avith  a  net  of  less  dimensions 
than  that  allowed  by  the  bye-laws. 

Held- that  the  facts  were  sufficient  to 
justify  a  conviction  if  the  justices  found 
an  intention  to  catch  salmon;  and  that  it 
would  be  no  answer  for  D.  to  say  that  he 
had  no  intention,  the  intention  was  to  be 
gathered  from  D.'s  conduct. 
Davies  v.  Evans,  (1902)  66  J.  P.  392;  86  L.  T. 

[419;  18  T.  L.  R.  355;  20  Cox,  C.  C.  177— 
Div.  Ct. 

14.  Gaffs,  Wires,  Snares,  or  "other  like 
instrument" — Whether  Net  is  a  "like  in- 
strument"—Salmon  Fishery  Act,  1861  (24  & 
25  Vict.  c.  109),  s.  S— Salmon  Fishery  Act. 
1873  (36  &  37  Vict.  c.  71),  s.  18.]— Sect.  8  of  the 
Salmon  Fishery  Act,  1861— as  extended  by 
sect.  18  of  the  Salmon  Fishery  Act,  1873— 
provides  that  no  person  shall  use  any  spear, 
gaff  .  .  .  wire,  snare,  or  other  '*  like  in- 
strument "  for  catching  salmon,  or  have  in 
his  possession  such  instruments  Avith  the  in- 
tention of  catching  salmon. 

Held— that   a   net— even   though    it   be   by 
reason  of  the  smallness  of  its  meshes  an  im- 
proper  and   illegal   net— is   not   a   "like  in- 
strument "  to  a  wire,  snare,  or  any  of  the 
other  instruments  mentioned  in  the  section, 
and  that  a  person,  therefore,  who  is  found 
in  possession  of  such  a  net,  with  the  inten- 
tion of  catching   salmon  therewith,   cannot 
1  be  convicted  iinder  the  section. 
:  Jones  and  Paery  v.  Davies,  [1898]  1  Q.  B.  405; 
[18  Cox,  C.   C.   706;  62  J.  P.  182;  67  L.  J. 
(Q.  B.)  294;  78  L.  T.  44;  14  T.  L.  R.  180— 
Div.  Ct. 

15.  Taking  Dying  Trout  by  means  other 
than  a  Properly  Licensed  Instrument  — 
Taking  by  Hand— Salmon  Fishery  Act,  1873 
v36  &  37  Vict.  c.  71),  s.  22  —  Freshwater 
Fisheries  Act,  1878  (41  &  42  Vict.  c.  39), 
s.  7.]— Taking  dying  salmon,  trout,  or  char 
from  a  river  or  stream  by  hand,  or  other- 
wise than  by  a  properly  licensed  instrument, 
is  an  offence  within  sect.  22  of  the  Salmon 
Fishery  Act,  1873. 

Stead  v.  Tillotson    and    Another,    (1900)    69 

[L.   J.   Q.   B.   240;  64  J.   P.   343;  48  W.   R. 

431;  16  T.   L.   R.   170-Div.   Ct. 

[  16.  Toot  and  Haul  Net  —  Drift  Net  or 
Hang  Net— Salmon  Fishery  Acts.]— The  toot 

I  and  haul  net  used  in  the  estuary  of  the 
Tay  is  what  is  called  in  some  parts  of  the 
country  a  fixed  draft  net.  Instead  of  being 
drawn  as  soon  as  it  is  shot,  the  net  is  set 
across  the  stream,  the  staff  at  the  far  end 
being  fastened  to  a  rope  attached  to  a 
windlass  on  shore.  The  net  is  held  in  posi- 
tion by  a  boat  at  anchor  about  twenty  yards 
or    so    from    the    end   of    the    net,    which    is 

I  turned  back  towards  the  shore  so  as  to  form 
a  bend  or  hook.  The  man  in  the  boat  re- 
mains on  the  look  out  and  in  touch  with  the 
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net.  \A'lien  he  becomes  aware  of  the  pre- 
sence of  fish  within  the  bounds  and  grasp 
of  the  net,  he  signals  to  the  men  on  shore 
and  sets  the  net  free  for  them  to  haixl  it  in 
at   once. 

Held— that  as  far  as  regards  the  paying 
out  and  hauling  in  the  net  was  fair  net  md 
coble.  But  in  the  interval,  and  as  long  as  it 
is  set,  the  net  is  a  fixed  engine  held  in  posi- 
tion for  the  very  purpose  of  obstructing  the 
run  of  the  fish  and  barring  their  progress. 
The  illegality  was  therefore  none  the  less 
because  the  same  net  was  used  for  a  legal 
as  well  as  for  an  illegal  purpose. 

The  drift  net  or  hang  net  used  in  the 
tidal  portions  of  the  Eiver  Tay  is  shot  across 
the  river  when  the  water  is  slack  at  the 
turning  of  the  tide.  It  is  then  cast  adrift 
and  left  to  move  with  the  moving  water, 
without  dragging  along  the  bottom,  \intil 
the  current  swirling  and  eddying  as  it 
grows  stronger  and  stronger,  throws  the  net 
out  of  fishing  order.  Fish  are  caught  in  the 
net  by  being  inclosed  and  drawn  to  land. 
The  net  is  of  very  fine  texture,  and  made  of 
very  light  material  so  that  it  may  not  scare 
and  turn  the  fish.  It  is  scarcely  perceptible 
in  the  water,  and  the  fish  swimming  about 
with  the  tide  strike  against  it  and  become 
either  gilled  or  hung  in  the  meshes,  or 
rolled  and  entangled  in  the  loose  and  yielding 
folds  with  which  they  come  into  contact. 
The  net  as  it  drifts  is  attended  by  a  man  in 
a  boat;  when  the  attendant  judges  from  the 
motion  of  the  corks  that  there  is  a  fish  in 
the  net,  he  goes  and  either  lifts  up  a  bit 
of  the  net  and  tosses  the  fish  into  the  boat 
or  secures  his  catch  by  a  gaff. 

Held— that  apart  from  the  use  of  thegaS, 
which    is   illegal  when  used  as  auxiliary  to 
net  fishing,  this  mode  of  fishing  is  not  fair 
net  and  coble,  and  is  illegal. 
Wedderburn    v.    Duke    of    Atiioll;    Duke    of 

[Atholl  v.  Glover  Incorporation  of  Perth, 

[1900]  A.  C.  403;  16  T.  L.  R.  413-H.  L.  (Sc.) 

(c)  Offences  Generally. 

17.  Close  Time—Keeping  Weir  Open— Per- 
formance of  Duty  delegated  to  Servant- 
Liability  of  Occupiei — Fisheries  (Ireland) 
Acts,  1842,  1863  (.5  &  6  Vict.  c.  106),  s.  40;  (26 
&  27  Vict.  c.  114),  s.  20.]-The  occupier  of  a 
salmon  weir  is  under  a  continuous  obliga- 
tion to  keep  his  weir  open  for  the  free  pas- 
sage of  fish  throughout  the  weekly  close 
time,  and  cannot,  by  delegating  the  perfor- 
mance of  this  duty  to  a  servant,  escape 
responsibility. 

Hosford  V .  Mackcy  ([1897]  2  I.  R.  292) 
distinguished. 

Fitzgerald,   Appellant;   Hosford,  Respondent, 
[1900]  2  Ir.  R.  391— Q.  B.  Div. 

18.  Close  Time— "  Possession."]— The  word 
"  possession,"  as  used  in  sect.  21  of  the  Scotch 
Salmon  Fisheries  Act,  1868,  is  not  restricted 
to  actual  physical  possession. 


Held    therefore— that    five    men    could    be 
convicted  of  being  in  possession  of  two  fish. 
M'Attee  v.  Hogg,  (1904)  5  F.  (J.  C.)  07- Ct. 
[of  Justiciary. 

19.  Close  Time— Power  of  Conservators- 
Power  to  alter  Close  Season— Fixed  Close 
Season  for  Fishing  with  Putts  and  Piitchers 
—Salmon  Fishery  Act,  1873  (36  &  37  Vict.  c. 
71),  s.  39  (1)— Salmon  Fishery  Law  Amend- 
ment Act,  1879  (42  &  43  Vict.  c.  26),  s.  2.]-The 
respondent  fished  for  salmon  with  putchers 
in  the  Severn  fishery  district  on  August  22, 
1905. 

Section  39  (1)  of  the  Salmon  Fishing  Act, 
1873,  enables  the  conservators  of  the  Salmon 
Fishery  Board  "  to  alter  the  commencement 
and  termination  of  the  annual  close  season 
as  to  the  whole  or  part  of  the  district,  so  that 
such  close  season,  when  so  altered,"  shall, 
"  not  be  less  than  one  hundred  and  fifty-four 
days  for  all  the  modes  of  salmon  fishing, 
except  with  rod  and  line,  and "  shall  "  not 
commence  lat«r  than  the  first  day  of  Novem- 
ber in  each  year." 

No.  17  of  the  bye-laws  duly  made  by  the 
conservators  in  respect  of  the  Severn  Fishery 
District  was  :  "  The  annual  close  time  as  to 
the  whole  of  the  Severn  Fishery  District  for 
all  modes  of  salmon  fishing,  except  with  rod 
and  line,  shall  commence  on  the  16th  day  of 
August  in  each  year,  and  terminate  on  the 
1st  day  of  February  following." 

By  sect.  2  of  the  Salmon  Fishery  Law 
Amendment  Act,  1879 :  "  Notwithstanding 
anything  in  the  Salmon  Fishery  Acts,  1861  to 
1876,  contained,  the  annual  close  season  for 
putts  and  putchers  shall  commence  on  the 
first  day  of  September  in  each  year,  and  ter- 
minate on  the  first  day  of  May  in  the  ensuing 
year,  both  inclusive.  None  of  the  provisions 
of  the  said  Acts  as  to  weekly  close  season 
shall  apply  to  putts  and  putchers." 

Held— that  justices  were  right  in  dismiss- 
ing an  information  against  the  respondent 
for  contravening  bye-law  17,  since  sect.  2  of 
the  Act  of  1879  rendered  the  bye-laws  inappli- 
cable to  putchers. 

Prosser  v.  Cadogan,   [1906]   70  J.   P.  511;  94 
[L.  T.  777;  21  Cox,  C.  C.  190-Div.  Ct. 

20.  Effect  of  Certificate  of  Special  Commis- 
sioners—Weir-Free  Gap— Jurisdiction  of 
Justices-Judgment  in  rem— Salmon  Fishery 
(Ireland)  Act,  1863  (26  &  27  Vict.  c.  114), 
ss.  9,  12.]— D.  was  prosecuted  in  1898,  before 
justices  (under  26  &  27  Vict.  c.  114.  s.  12), 
for  (a)  not  making  a  free  gap  in  his  weir 
at  Lismore  in  accordance  with  the  four  regu- 
lations of  sect.  9  of  that  Act;  and  (b)  for  not 
maintaining  a  free  gap  therein  in  accordance 
with  those  regulations.  I),  set  up  as  a  de- 
fence an  order  dated  15th  February,  1866,  of 
the  Special  Commissioners,  certifying  that  a 
free  gap  had  been  made  therein  (in  com- 
pliance with  an  undertaking  by  D.),  and  de- 
ciding the  said  weir  to  be  legal :  and  1). 
further  proved  that  the  free  gap  had  lu-en 
constructed    in    accordance    with    plans    ap- 


1299 


FISHEEIES. 


13C0 


Salmon  Fishery  Act— Continued. 
proved  of  by  the  Commissioners,  and  had 
not  been  in  any  way  altered  since  1866.  The 
justices  convicted  upon  the  complaint  for 
not  making  their  order  being  silent  as  to 
the  second  complaint  (non-maintenance);  but 
stated  that  they  adopted  the  defendant's 
view,  that  if  there  was  a  conviction  for  not 
making  (sect.  12,  sub-sect.  1),  there  could  not 
be  a  conviction  for  not  maintaining  (sect.  12, 
sub-sect.  2),  "  but  should  the  Court  be  of 
opinion  that  we  Avere  wrong  in  so  doing, 
then,  in  our  opinion,  a  free  gap  has  not  been 
maintained  in  the  following  particulars":  — 
1,  The  gap  not  being  situate  in  the  deepest 
part  of  the  stream;  2,  the  sides  of  the  gap 
not  being  in  a  line  with  and  parallel  to  the 
direction  of  the  stream  at  the  weir;  3,  the 
bottom  of  the  gap  not  being  at  the  time  of 
its  construction,  or  since,  level  with  the 
natural  bed  of  the  stream. 

On  case  stated  on  the  question,  1,  whether 
the  justices  were  entitled,  on  the  facts  found, 
to  convict  for  not  making  a  free  gap;  and,  2, 
whether  upon  the  facts  found,  and  having 
regard  to  the  conviction  for  not  making,  they 
were  debarred  from  convicting  for  not  main- 
taining the  free  gap  : 

Held  (by  Palles,  C.B.,  and  Andrews,  J., 
O'Brien,  J.,  dissenting,  and  Murphy,  J.,  ex- 
pressing no  opinion)— that  the  determination 
of  the  Special  Commissioners  upon  the 
legality  or  illegality  of  the  weir  was  a  judg- 
ment in  rem,  and  conclusive  against  the 
world;  and  that,  therefore,  the  conviction 
for  not  making  a  legal  free  gap  was  wrong 
in  law; 

But  held  per  Curiam— that  (the  conviction 
for  not  making  being  reversed  as  erroneous) 
the  justices  should  have  convicted  the  defen- 
dants on  the  complaint  for  non-maintenance, 
not  upon  any  finding  that  the  level  of  the 
floor  of  the  gap,  or  its  width,  Avere  not  in 
accordance  with  the  regulations  of  sect.  9 
(these  having  remained  unchanged  since 
1866),  but  upon  the  finding  of  the  fact  that 
(by  reason  of  the  action  of  the  defendant  in 
closing  up  three  hatches  on  the  south  wall 
of  the  weir)  the  flow  of  the  stream  had  been 
altered,  and  the  sides  of  the  gap,  therefore, 
had  not  been  maintained  in  a  line  with  and 
parallel  to  the  direction  of  the  stream  at  the 
weir. 

Devonshire     (Duke  of)     Appellant;   Drohan, 
[Respondent,  [1900]  2  Ir.  R.  161— Q.  B.  Div. 

21.  Miilicious  Damuiie — Poisoning  Water 
with  Intent  to  Kill  or  Destroij  Fish—Salmon 
Biver— Effect  of  Amendiny  Section  where  it 
Cannot  be  Strictly  Applied— Mayiif est  Inten- 
tion of  Act-Malicious  Damage  Act,  1861  (24 
&  25  Vict.  c.  97),  s.  d2-Salmon  Fishing  Act, 
1873  (36  &  37  Vict.  c.  71),  s.  13.]-As  sect.  32 
of  the  Malicious  Damage  Act,  1861,  cannot 
be  read  grammatically  as  amended  by  sect. 
13  of  the  Salmon  Fishery  Act,  1873,  and  as, 
if  it  were  read  as  altered  in  the  strict  way 
as  directed  by  the  amending  section,  its 
manifest  intention  and  object  would  be  com- 


pletely defeated,  the  amending  section  must 
be  modified  so  as  to  give  effect  to  its  inten- 
tion— namely,  to  extend  to  salmon  rivers  the 
provisions  of  sect.  32  so' far  as  they  relate  to 
poisoning  any  water  with  intent  to  kill  or 
destroy  the  fish  therein. 

Rkx  v.  Vasey  and  Another,  [1905]  2  K.  B.  748; 

r69  J.  p.  455;  22  T.  L.  R.  1;  75  L.  J.  K.  B. 

19;  54  W.  R.  218;  93  L.  T.  671;  21  Cox,  C.  C. 

49— Div.  Ct. 

22.  Penalty — Proceedings  for  Becovery  of — 
Limitation  of  Time — Salmon  Fishery  Act, 
1873  (36  &  37  Vict.  c.  71),  s.  62-Summary 
Jurisdiction  Act,  1848  (11  &  12  Vict.  c.  43),  s. 
11.] — Section  62  of  the  Salmon  Fishery  Act, 
1873,  enacts  that  all  penalties  imposed  by 
the  Salmon  Fisheries  Acts  "may  be  re- 
covered within  six  months  after  the  commis- 
sion of  the  offence  before  two  justices"  in 
manner  directed  by  the  Summary  Jurisdic- 
tion Act,  1848  (Jervis's  Act). 

Section  11  of  the  latter  Act  provides  that, 
where  no  time  is  specially  limited  for  mak- 
ing a  complaint  or  laying  an  information 
on  the  Act  relating  to  each  particular  case, 
the  complaint  shall  be  made  and  the  infor- 
mation laid  within  six  months  from  when 
the  matter  arose. 

Held — that  sect.  11  of  Jervis's  Act  applied 
to  proceedings  for  the  recovery  of  a  penalty 
under  sect.  62  of  the  Salmon  Fishery  Act, 
1873,  i.e.,  the  complaint  may  be  made  within 
six  months  from  the  commission  of  the 
offence. 

Morris  v.  Duncvn,  [1899]  1  Q.  B.  4;  68  L.  J. 

[Q.  B.  49;  62  J.  P.  823;  47  W.  R.  96;  79L.T. 

379;  15  T.  L.  R.  8;    19    Cox,    C.    C.    186— 

Div.  Ct. 

23.  Salmo)i  Boe  in  Possession-  Salmon 
Fisheries  (Scotland)  Act,  1868  (31  &  32  Vict, 
c.  123),  s.  18.]- -Any  person  found  in  any  part 
of  Scotland  possessing  salmon  roe  is  liable  to 
conviction  under  the  Salmon  Fisheries  Act, 
1869,  s.  18,  unless  he  can  prove  that  he  had 
the  roe  for  the  purpose  of  artificial  propaga- 
tion or  scientific  researcli. 

Crook  v.  Duncan    [1899]    (J.);    1    F.    50;    36 
[S.  L.  R.  322. 

IV.  OYSTER  BEDS. 

24.  "Damage  Done  by  any  Ship"— Jurisdic- 
tion of  Admiralty  Court — Action  in  .Rem — 
Admiralty  Court  Act,  1861  (24  &  25  Vict.  c. 
10),  ss.  7,  35— Sea  Fisheries  Act,  1868  (31  & 
32  Vict.  c.  45),  ss.  51,  53.]— An  Admiralty 
action  in  rem  was  brought  against  tho 
owners  of  the  brigantine  "  Swift "  for 
damage  to  oyster-beds  and  to  oysters,  the 
property  of  the  Whitstable  Oyster  Fishery 
Company.  From  general  knowledge  and 
from  special  warning  received  at  the  time, 
the  captain  knew,  or  ought  to  have  known, 
that  in  entering  that  particular  part  of  the 
water  he  was  going  upon  what  was  an 
oyster-bed. 

Held— that    the    action    would    lie,    as   the 
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damage  was  "  damage  doue  by  a  ship  "  with- 
in the  meaning  of  sect.  7  of  the  Admiralty 
Court  Act,  18G1,  and  the  damage  was  not 
done  in  the  ordinary  course  of  navigation; 
thai  the  oysters  were  property,  and  by  sect. 
51  of  the  Fisheries  Act,  1868,  the  Whitstable 
Oyster  Fishery  Company  were  persons  own- 
ing property,  whose  property  had  been 
damaged;  and  that  the  defendants  were 
liable  for  the  negligence  of  the  captain. 
The  Swift,  [1901]  P.  168;  70  L.  J.  P.  47;  85 
[L.  T.  340;  17  T.  L.  E.  400— Jeune,  P. 

25.  Pollution — Discharge  inio  Sea — Urban 
Sanitary  Authority  —  Continvance  of 
Damage— Public  Health  Act,  1848  (11  &  12 
Vict.  c.  63),  s.  ^9— Public  Health  Act,  1875  (38 
&  39  Vict.  c.  55),  S.I.  23,  27-^ea  Fisheries  Act, 
18G8  (31  &  32  Vict.  c.  45),  ss.  51,  53  —  Sea 
Fisheries  Eegnlation  Act,  1888  (51  &  52  Vict. 
c.  54),  s.  2— Southend  Local  Board  Act,  1887 
(50  &  51  Vict.  c.  v.),  s.  5.]— A  local  authority, 
being  the  urban  sanitary  authority  for  the 
borough  of  S.,  discharged  sewage  in  a  crude 
state  without  any  treatment  into  the  estuary 
of  the  Thames.  The  plaintiff  was  a  fish  mer- 
chant and  fish  salesman,  and  was  the  lessee 
in  occupation  of  an  ancient  several  fishery, 
being  oyster  beds  which  he  used  for  the 
purposes  of  his  trade.  The  Fishmongers' 
Company  forbade  the  sale  in  London  of 
oysters  coming  from  the  plaintiff's  layings, 
because  the  layings  were  badly  polluted. 

Sect.  23  of  the  Public  Health  Act,  1875,  in  ] 
reproducing  the  substance  of  sect.  49  of  the 
Public  Health  Act,  1848,  omits  all  provision 
as  io  drainage  into  the  sea,  while  sect.  27 
provides  that  for  the  purpose  of  disposing 
of  sewage  the  local  authority  may  do  cer- 
tain things,  but  with  this  proviso,  that  no 
nuisance  be  created  in  the  exercise  of  any 
of  those  powers. 

In  an  action  by  the  plaintiff  claiming  (1) 
damages  against  the  local  authority  for 
wrongfully  and  illegally  polluting  and 
causing  to  be  polluted  with  sewage  his  oyster 
and  shell-fish  beds,  and  (2)  an  injunction. 

Held — that  the  defendants  must  keep  their 
noxious  matter  from  "trespassing  iipon  their 
neighbour's  land,  and  that  the  plaintiff  was 
entitled  to  damages  and  an  injunction. 

Fletcher  v.  Bylands  ((1868)  L.  R.  3  H.  L. 
330;  37  L.  J.  Ex.  K,] ;  14  W.  11.  799;  19  L.  T. 
220— H.  L.  and  Tcnunt  v.  Goldwin  ((1882)  1 
Salk.  21:  2  Ld.  Eaym.  1089)  followed. 

Earl  of  Harrington  v.  Derby  Corporation 
([1905]  1  Ch.  205;  74  L.  J.  Ch.  219;  69  J.  P. 
62;  92  L.  T.  153;  21  T.  L.  P.  98;  3  L.  G.  R.  324 
Sec  Waters,  20)  distinguished. 

ITOBART  V.  HoLTnEVD-O.V-SEA  CoRrORATIOX,    (1906) 

[75  L.  J.  K.  B.  305;  70  J.  P.  192;  54  W.  R. 

45t;  94  L.  T.  337;  22  T.  L.  R  307;  4  L.  G.  R. 

757— Buckley,  J. 

On  appeal  the  case  was  settled;  22  T.  L.  11. 

530. 

26.  Pollution  —  Foreshore  —  Occupation  — 
liight     of     Local     Aulhnrihi     to     Discharge 


Sewage  info  the  Sea— Prescription.]— The 
plaintiff  and  his  vendor  had  for  fifty  years 
occupied  oyster  ponds  or  layings  on  the 
foreshore  at  E.  There  was  some  evidence 
that  such  foreshore  was  part  of  the  waste 
of  a  manor,  the  lord  of  which  had  a  several 
fishery  thereon. 

The  defendants  discharged  sewage  from 
the  town  of  E.  in  their  district  through  a 
sewer  made  in  1874  by  their  predecessors; 
the  outfall  was  in  a  tidal  estuary  below 
low-water  mark.  Since  1892  there  had  been 
an  increase  in  the  volume  and  changes  in 
the  quality,  as  well  as  in  the  method  of 
discharge,  of  the  sewage. 

In  an  action  commenced  by  the  plaintiS 
in  1902  to  recover  damages  against  the  de- 
fendants, for  the  pollution  of  his  oyster  beds. 

Held — first,  that  the  plaintifi  as  occupier 
of  the  ponds  had  a  right  to  maintain  the 
action,  irrespective  of  any  question  as  to  his 
title  to  soil  or  fishery ;  secondly,  that  the  de- 
fendants had  no  prescriptive  right  to  dis- 
charge sewage  so  as  to  contaminate  the 
oyster  beds,  they  having  by  their  own  acts 
of  commission  since  1892  brought  about  such 
contamination;  thirdly,  that  the  defendants, 
as  a  local  authority,  had  no  common  law 
right  to  discharge  sewage  into  the  sea,  so 
as  to  contaminate  the  oyster  beds;  and  that, 
therefore,  the  plaintiff  was  entitled  to 
damages. 

Semble,  the  plaintiff  could  make  a  title  to 
the  ownership  of  the  ponds. 

Qucere,  whether  the  defendants  would  have 
been  liable  for  a  nuisance  due  only  to  their 
nonfeasance. 

Decision  of  Walton,  J.  (62  J.  P.  42;  21 
T.  L.  R.  214;  3  L.  G.  R.  605)  affirmed. 

Foster,  v.  Warblington  Urban  District 
[Council,  [190G]  1  K.  B.  648;  75  L.  J.  K.  B. 
514;  70  J.  P.  233;  54  W.  R.  575;  94  L.  T. 
876;  22  T.  L.  R.  421;  4  L.  G.  R.  735-C.  A. 

27.  Powers  over  Foreshore— Passing  Over, 
Using,  and  Storing  Oysters  on  Foreshore- 
Municipal  Corporation— Power  to  Acquire 
Lease  of  Foreshore— Sea  Fisheries  Act,  1868 
(31  &  32  Vict.  c.  45),  s.  ■il— Municipal  Corpo- 
rations Act,  1882  (45  &  46  Vict.  c.  50),  s.  250.] 
—The  plaintiffs  brought  this  action  to  re- 
cover damages  for  wrongfully  entering  a 
portion  of  the  foreshore  of  the  port  of 
Truro,  the  property  of  the  plaintiffs,  and 
laying  down  and  carrying  away  oysters.  The 
plaintiffs  had  taken  a  lease  of  the  foreshore 
from  the  lord  of  the  manor.  The  defendant, 
as  a  member  of  the  public,  had  rights  of 
fishing  over  the  foreshore  covered  with 
uater.  The  defendant  dredged  oysters  iu 
tieep  waters  and  deposited  tliom  in  a  par 
ticular  section  of  the  foreshore  indicated  by 
sufficient  boundarj-  marks,  partly  for  clean- 
ing, partly  for  fattening,  and  partly  ro  be 
ready  for  distant  markets. 

Held— that  the  defendant,  in  common  with 
tl\o  rest  of  His  Majesty's  sul)jocts,  was 
entitled  to  enter  on  the  hereditaments  de- 
mi'^pd    and    on    cvitv    part    IhtMcot',    tor    tlie 
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purpose  of  fisliing  for  and  taking  and  carry- 
ing away  oysters  and  other  shell-fish,  and 
also  for  the  purpose  of  depositing  oysters 
and  other  shell-fish  thereon,  but  was  not 
entitled  to  the  exclusive  occupation  of  any 
part  of  the  hereditaments,  and  was  not 
entitled  to  any  such  oysters  or  other  shell- 
fish so  long  as  the  same  should  continue  so 
deposited. 

Judgment  of  Wills,  J.  ([1901]  2  K.  B. 
870;  70  L.  J.  K.  B.  1026;  65  J.  P.  806;  50 
W.  R.  151;  85  L.  T.  422;  17  T.  L.  R.  773), 
varied. 

Tburo  Corporation  v.  Rowe,  [1902]  2  K.  B. 
[709;  71  L.  J.  K.  B.  794;  51  W.  R.  68;  87 
L.  T.  386;  18  T.  L.  R.  820;  66  J.  P.  821— 

C.  A. 

V.  SEA  FISHERIES. 

And  see  Shipping,  Nos.  261,  202. 

28.  Bye-law  —  Trawl-net  with  Beam  — 
"Otter"  Trawl-net—  Sea  Fisheries  Regula- 
tion Act,  1888  (51  &  52  Vict.  c.  5i)— Fishery 
Act,  1897  (54  &  55  Vict.  c.  37.]-By  bye-law  1 
of  the  North-Eastern  Sea  Fisheries  District 
Bye-laws,  made  under  the  Sea  Fisheries 
Regulation  Acts,  1888  and  1889,  and  con- 
firmed by  order  of  the  Board  of  Trade,  dated 
the  17th  of  July,  1894,  it  is  provided  that 
"...  a  person  shall  not  use  in  fishing  for 
sea  fish  any  trawl  or  trawl-net  or  any  net 
having  a  beam  which  is  pulled  or  pushed 
or  otherwise  propelled  along  or  over  the 
bottom  of  the  sea  ..." 

Held— that  an  "  otter  "  trawl,  which  is  a 
trawl  not  having  any  beam  across  from  side 
to  side,  but  which  has  two  "otter"  boards 
so  fixed  that  the  motion  through  the  water 
keeps  them  apart,  thus  stretching  a  line 
across  the  net  in  the  place  of  a  beam,  comes 
within  the  meaning  of  bye-law  1. 
CoLBECK  V.   AsHFiELD,    (1898)   62  J.  P.  214;  67 

[L.  J.  Q.  B.  333;  14  T.  L.  R.  230;  46  W.  R. 
302-Div.   Ct. 

29.  Bye-law  —  Territorial  Waters  —  Ultra 
Yires—Steam  Trawling  (Ireland)  Act,  1899 
(52  &  53  Vict.  c.  74).]-The  Inspectors  of 
Irish  Fisheries,  in  pursuance  of  the  Steam 
Trawling  (Ireland)  Act,  1899,  sect.  3,  made  a 
bye-law  (duly  approved  of)  prohibiting 
steam  trawling  within  an  area,  defined  by 
them,  which  extended  more  than  three 
miles  seaward  of  low-water  mark.  The  de- 
fendant was  convicted  under  this  bye-law  for 
illegal  fishing  with  an  "  otter  trawl  "  at  a 
point  some  five  miles  distant  from  the  coast. 

Held  (Gibson,  J.,  diss.)— that  the  bye-law 
was  intra  vires,  and  binding,  at  least,  upon 
all  subjects  of  the  British  Crown. 

Qucere,   whether   the   bye-law  in   question 
was  valid  in  the  case  of  foreigners? 
Rex  v.  Pettit,  [1902]  2  Ir.  R.  1— K.  B.  Div. 

30.  Fog  Signals  by  Trawlers— Collision— 
Begulations   of   1884   as   to   Fishing    Vessels, 


Art.  10  (g)-Rcgulati07is  of  1897,  Art.  15  (o).] 
—A  British  steam  trawler  when  trawling  off 
the  coast  of  Europe  north  of  Cape  Finis- 
terre  must  not  in  a  fog  make  whistle  signals 
in  accordance  with  Art.  15  (a)  of  the  Regu- 
lations of  1897  for  Preventing  Collisions  at 
Sea;  those  Regulations  do  not  override  the 
special  provisions  of  the  Regulations  of  1884 
as  to  fishing  vessels,  which  require  in  such 
a  case  foghorn  and  bell  signals. 
The  London,  [1904]  P.  355;  73  L.  J.  P.  125; 
[91  L.  T.  327-Jeune,  P. 

31.  Foreign  Trawler— Right  to  Land  Fish.] 
—Opinion  (per  Lord  Kyllachy)  that  the 
Herring  Fishery  (Scotland)  Act,  1889,  sect. 
8,  forbids  the  landing  of  fish  caught  in  con- 
travention of  the  Act,  whether  by  British 
subjects  or  by  foreigners. 

Poll  v.  Lord  Advocate,  (1897)  35  Sc.  L.  R.  637 
[ — Court  of  Sess. 

32.  Local  Fisheries  Coinmittee  —  Several 
County  and  Borough  Councils— E xpenditure 
—Restrictions  and  Conditions  —  Vessel- 
Fishery  Officer-Sea  Fisheries  Regulation 
-ict,  1888  (51  &  52  Vict.  c.  54),  s.  6,  sub-s.  1.]- 
Where  a  sea  fisheries  district  has  been 
created  by  an  order  of  the  Board  of  Trade 
under  the  Sea  Fisheries  Regulation  Act, 
1888,  and  a  joint  committee  has  been  con- 
stituted consisting  of  the  representatives  of 
several  county  councils  and  borough  councils 
as  well  as  other  bodies,  any  one  of  the  pay- 
ing councils  is  not  exempt  from  contributing 
to  the  expenses  incurred  by  the  committee 
in  the  purchase  of  a  vessel  for  the  use  of 
their  fishery  officer  unless  the  restrictions 
and  conditions  as  to  expenditure  referred  to 
in  sect.  6  of  the  said  Act  are  made,  if  not  at 
the  tinie  of  the  original  constitution  of  the 
committee,  at  least  before  any  appointment 
by  the  committee  of  its  fishery  officer;  and 
such  restrictions  and  conditions  cannot  be 
imposed  by  one  only  of  the  contributing 
bodies,  but  must  be  agreed  to  by  all. 

Reg.  V.  Mayor,  (Le.,  of  Phjmouth  ([1896]  1 
Q.  B.  158;  65  L.  J.  Q.  B.  258;  44  W.  R.  620- 
Div.  Ct.)  considered. 
Reg.  v.  North  Riding  op  Yorkshire  CouNiy 

[Council,     Ex     parte     North-Eastern     Sea 

Fisheries  District  Committee,  [1899]  1  Q.B. 

201;  68  L.  J.  Q.  B.  93;  63  J.  P.  C8;  47  W.R. 

205;  79  L.  T.  521;  15  T.  L.  R.  31-Div.  Ct. 
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I.  SALE  OF  FOOD  AND  DRUGS  ACTS. 

And    see  under    Metropolis  ;    Public 
Health,  Nos.  8,  9. 

(a)  Administration  and  Procedure. 

1.  Appeal  to  Quarter  Sessions— Right  of— 
Implication— Sale  of  Food  and  Drugs  Act, 
1899  (G2  &  63  Vict.  c.  51),  ss.  1,  25.]-There 
is  no  right  of  appeal  to  Quarter  Sessions 
against  a  conviction  luider  sect.  1  of  the 
Sale  of  Food  and  Drugs  Act,  1899,  for  im- 
porting margarine  in  a  package  not  properly 
marked. 

So  held  by  Darling  and  Eidley,  JJ.,  Bray, 
J.   dissenting. 

Eex  v.  Otto  Monsted,  Ld.,  [1906]  2  K.  B.  456; 

[75  L.  J.  K.  B.  629;  70  J.  P.  435;  95  L.  T. 

526;  4  L.  G.  E.  942-Div.  Ct. 

2.  Information  preferred  by  Inspector  of 
Nuisances  on  behalf  of  Borough  Council  not 
authorised  to  Appoint  an  Analyst — "Local 
Authority  "—Sale  of  Food  and  Drugs  Act, 
1875  (38  &  39  Vict.  c.  63),  ss.  10,  12,  13,  21- 
Sale  of  Food  and  Drugs  Act,  1899  (62  &  63 
Vict.  c.  51),  ss.  3  (1),  25.]— An  inspector  of 
nuisances  for  a  borough  which  had  neither 
a  separate  court  of  quarter  sessions  nor  a 
separate  police  establishment,  and  was  there- 
fore not  a  "  local  authority  "  authorised  to 
appoint  an  analyst  for  the  purposes  of  the 
Sale  of  Food  and  Drugs  Acts,  having  ob- 
tained a  sample  and  had  it  analysed  by  the 
county  council  analyst,  preferred  an  infor- 
mation under  sect.  6  of  the  Food  and  Drugs 
Act,  1875.  The  inspector,  in  so  doing,  acted 
under  the  direction  and  at  the  cost  of  the 
borough  council.  The  justices  refused  to 
hear  and  determine  the  summons  on  the 
ground  that  the  council  was  not  a  "  local 
authority "  within  the  meaning  of  sect.  25 
of  the  Food  and  Drugs  Act,  1899. 

Held— tliat    the    justices    must    hear    and 
determine  the  summons. 
WoRTHiNOTON  V.  Kyme.  (1905)  69  J.  P.  390;  93 

[L.  T.  546;  3  L.  G.  R.  1098;  54  W.  1?.  185; 
21  Cox,  C.  C.  37-Div.  Ct. 

3.  .Justices  acting  on  their  own  Knowledge 
—Sale  of  Food  and   Drugs  Act,  1875   (38  &  39  ; 
Vict.    c.    03,    s.   6.]— Upon    the   hearing  of   a 
charge  of  selling  adulterated  food,  the  jus- 


tices are  entitled  to  take  into  consideration 
facts  within  their  own  knowledge  as  to 
whether  the  food  has  been  adulterated. 

Reg.  V.  Field  ((1895)  64  L.  J.  M.  C.  158) 
followed. 

Shortt  v.  Eobinson,  (1899)  68  L.  J.  Q.  B.  352; 

[63  J.  P.  295;  80  L.  T.  261;  19  Cox,  C.  C. 

243-Div.  Ct. 

4.  Limitation  of   Time— Article   Purchased 
j  for  Test  Purposes— Time  within  which  Prose- 
cution to   be  Instituted— Time  to  Run  from 
\  Laying   of   Information — Sale   of    Food    and 
j  Drugs  Act,  1899  (62  &  63  Vict.  c.  51),  s.  19  (1).] 
I  —On  July  18th,  1903,  an  information  was  laid 
■  and  a  summons  issued  against  the  respondent 
charging  that  on  June  23rd,  1903,  he  did  un- 
lawfully sell  to  the  appellant,  and  to  his  pre- 
I  judice,   a  certain  article  of  food,  viz.,  milk 
not  of  the  nature,  substance  and  quality  de- 
manded by   the  purchaser.       The   summons 
was  not  served  until  July  22nd,  1903. 
Held— that  the  prosecution  was  instituted 
1  on  the  18th,  and  therefore  within  the  twenty- 
I  eight  days  limited  bv  the  Sale  of  Food  and 
,  Drugs  Act,  1899,  s.  19  (1). 

Beardsley  r.  Giddings,  [1904]  1  K.  B.  847;  73 

I      [L.  J.  K.  B.  378;  68  J.  P.  222;  53  AV.  E.  78; 

90  L.  T.  651;  20  T.  L.  E.  315;  20  Cox  C.  C. 

I  645— Div.  Ct. 

I      5.  Limitation  of  Time— Articles  Purchased 
j  for  Test  Purposes — Time  within  which  Prose- 
I  cution  to  be  Instituted — Laying  of  Informa- 
\  tion—Sale  of  Food  and  Drugs  Act,  1899  (62  & 
j  63  Vict.  c.  51),  s.  19  (1).]— A  prosecution  under 
the  Sale  of  Food  and  Drugs  Act,  1899,  is  "in- 
stituted"   within   twenty-eight   days   of   the 
time  of  purchase  if  an  information  be  laid 
within  the  twenty-eight  days,  although  the 
summons  be  not  issued  till  later. 

Ex  parte  Fielding  ((1861)  25  J.  P.  759)  fol- 
lowed. 

Brooks    v.    Bagshaw,  [1904]    2   K.  B.  798;  73 

[L.  J.  K.  B.  839;  68  J.  P.  514;  53  W.  E.  13; 

20  T.  L.  E.  655;  91  L.  T.  535;  20  Cox  C.  C. 

727— Div.  Ct. 

6.  Prosecutor—"  Person  "—Body  Corporate 
—Sale  of  Food  and  Drugs  Act,  1875  (38  &  39 
Vict.  c.  63),  s.  33  (1)— Interpretation  Act, 
1889  (52  &  53  Vict.  c.  63),  s.  2  (1).]-The  word 
"  person  "  as  used  in  sect.  33  (1)  of  the  Sale 
of  Food  and  Drugs  Act,  1875,  does  not  include 
the  Corporation  of  a  Borough,  and  such  a 
corporate  body  cannot  institute  a  prosecu- 
tion for  a  contravention  of  the  Act. 

COLQUHOUN     I'.     DlLMBARTON    MAGISTRATES,     [1907] 

[S.  C.  (J.)  57-Ct.  of  Justiciary. 

7.  Prosecution-Right  of  Local  Inspcciot 
to  Prosecute  for  Prnallies  in  his  oir/i  .VnHic— 
Food  and  Drugs  Acts,  1875,  1899  (38  i^-  39  Vict. 
c.  63;  62  &  63  Vict.  r.  51).]  — Where,  under 
sect.  2  of  the  Food  and  Drugs  .\c(.  1899.  the 
Local  Govcrunicnt  Board,  or  Hoard  of  .Agri- 
culture, through  their  oHicer,  procure 
samples  of  an  article  of  food  (e.g.,  mar- 
garine)   for   analysis,   and   communicate   the 


1307 


FOOD    AND    DRUGS. 


1308 


Sale  of  Food  and  Drugs  Acts— Continued.  j  braudy,  and  that  it  was  not  necessary  to  set 

certified  result  of  the  analysis,  when  made,!  °^.*  all.  the  proportions;  it  is  only  when  the 
to  the  secretary  of  the  local  authority,  the  |  ^P^"*^  ^^  ^^^  reduced  more  than  25  degrees 
secretary  of  the  local  authority  may,  with-  '  ^^^"'  P^°^^  ^^^^^  ^^^^-  ^'  ^^  ^l^®  ^^t  of  1879 
out  any  special  resolution,  transmit  such  !  applies,  and  makes  it  a  good  defence  to 
certificate  to  the  inspector  appointed  under    P^:°^^  /^''^*   *^^^'®  ^^  ^^o  adulteration   other- 


the  Food  and  Drugs  Act  of  1875 ;  and  he  with- 
out antecedent  authorisation  may  proceed  in 
his  own  name  to  prosecute  for  any  penalties 
to  which  the  vendor  may  be  liable. 
CoNNOE  V.  Butler,  [1902]  2  Ir.  E.  5G9— K.  B. 

[Div. 

8.  Service    of    Summons— Foui-tcen     Clear 


than  with  water. 

FiNDLEY  V.  Haas,  (1903)  C7  J.  P.  198;  88  L.  T. 

[465;  19  T.  L.  E.  353;  20  Cox  C.  C.  399— 

Div.  Ct. 

11.  Certificate  of  Anahjst — Sufficiency — Milk 
—Sale  of  Food  and  Drugs  Act,  1875  (38  &  39 
Vict.  c.   63),  s.  IS— Sale  of  Food  a7id  Drugs 


Days-Sale  of  Food  and  Drugs  Act,  1899  (62  &  !  i''}'  ^f^   ^^2  &  63  Vict.  c.  51),  s.i-Sale  of 
63  Vict.  c.  51),  s.  19  (2).]-By  sect.  19  (2)  of    ^"f   Begulations,  1901,  r.   l.]-The  respon- 


63  Vict.  c.  51),  s.  19  (2).]-By  sect.  19  (2) 
the  Sale  of  Food  and  Drugs  Act,  1899,  in  any 
prosecution  under  that,  or  any  other  Sale  of 
Food  and  Drugs  Act,  the  summons  "  shall 
not  be  made  returnable  in  less  time  than 
fourteen  days  from  the  day  on  which  it  is 
served." 

Held— that  fourteen  clear  days  must 
elapse  between  the  date  of  service  and  date 
of  return.  Therefore,  when  a  summons  was 
served  on  November  26th,  and  made  return- 
al)le  on  December  10th,  the  justices  rightly 
dismissed  the  charge. 
McQueen  v.  Jackson,   [1903]   2  K.  B.  163;  72 

[L.  J.  K.  B.  606;  67  J.  P.  353;  88  L.  T.  871; 
20  Cox  C.  C.  499— Div.  Ct. 

9.  Service  of  Summo^i';  on  Limited  Com- 
pany—Companies Act,  1862  (25  &  26  Vict.  c. 
89),  s.  62.]— A  summons  calling  upon  a 
limited  company,  to  appear  to  answer  an 
information  preferred  against  them  under 
sect.  3  of  the  Sale  of  Food  and  Drugs  Act, 
1875,  must  be  served  in  the  manner  pre- 
scribed by  sect.  62  of  the  Companies  Act, 
1862.  The  appearance  of  a  solicitor  solely 
to  raise  a  point  of  substance  q^  to  the  in- 
validity of  the  proceedings  and  who  takes 
no  further  part  in  the  case  does  not  operate 
in  any  way  as  a  waiver  of  the  objection  to 
the  service,  so  as  to  give  the  magistrates 
jurisdiction  to  proceed. 

I'earks,  Gunston  and  Tee,  Ld.  r.  Eichardson, 
[1902]  1  K.  B.  91;  71  L.  J.  K.  B.  18;  66  J.  P.  I 
119;  50  W.  E.  286;  85  L.  T.  616;  18  T  L.  E   I 
78;  20  Cox,  C.  C.  96— Div.  Ct. 

(b)  Analysis. 

See  also  (c)  Offekces,  No.  14,  Col.  1309. 

10.  Certificate  of  Analyst  —  Sufficiency- 
Brandy — Sale  of  Food  and  Drugs  Acts,  1875 
(38  &  39  Vict.  c.  63),  s.  18,  and  1879  (42  &  43 
Vict.  c.  30),  5.  6].— A  certificate  given  by  an 
analyst     with     reference     to     a     sample     of 

brandy,    stated:    "I    am    of    opinion    that        lo    ri„„x;ji„„4.        i     a      i     •      « -n/i.  •  i    j, 
the  said  sample  contained  parts  as  under,  I  n/l,C/;*,'^^«ff„  „^^ /„!?«l^f  j"    ^^''^  '^''^ 
or      the      percentages     of     foreign      ingre 


dent  was  summoned  for  selling  milk  not  of 
the  nature,  subsf.ance  and  quality  demanded 
by  the  purchaser,  it  being  deficient  in  milk 
fat  to  the  extent  of  fifty-three  per  cent.  The 
certificate  of  the  analyst  stated  :  "  I  am  of 
opinion  that  the  said  sample  contained  the 
parts  as  under,  and  the  percentages  of 
foreign  ingredients  as  under  :  Milk  fat,  1.4 
per  cent.;  milk  solids  other  than  milk  fat, 
5.6;  specific  gravity  at  60  deg.  F.,  1020.6. 
Observations  :  This  milk  is  deficient  in  milk 
solids  other  than  milk  fat  to  the  extent  of 
2.9  per  cent.,  which  is  equivalent  to  the  ad- 
dition of  34.2  per  cent,  of  water.  It  is  also 
deficient  in  milk  fat  to  the  extent  of  53.4 
per  cent,  of  the  milk  fat." 

Held— that  the  certificate  was  sufficient, 
since,  although  it  did  not  in  terms  refer  to 
the  standard  laid  down  by  the  Sale  of  Milk 
Regulations,  r.  1,  a  consideration  of  it 
showed  that  the  analyst  had  in  his  mind  the 
prescribed  three  per  cent,  standard. 
Bayley  v.  Cook,  (1905)  69  J.  P.  139;  53  W.  E. 

[410;  92  L.  T.  170;  21  T.  L.  E.  235;  3  L.  G.  E. 
304;  20  Cox,  C.  C.  779— Div.  Ct. 

12.  Certificate  of  Analyst  —  Weight  of 
Sample  not  Specified— Article  Liable  to  De- 
composition— Statement  as  to  Change  in  Con- 
stitution—Sale of  Food  and  Drugs  Act,  1875 
(38  &  39  Vict.  c.  63),  ss.  18,  21,  Sch.]— On  a 
charge  of  selling  butter  adulterated  with 
foreign  ingredients  it  is  not  a  valid  objection 
to  the  analyst's  certificate  that  it  neither 
states  the  weight  of  the  sample  nor  states 
that  it  could  not  conveniently  be  weighed. 

It  is,  however,  a  valid  objection  that  the 
certificate  omits  to  state  whether  any 
change  had  taken  place  in  the  article  which 
would  interfere  with  analysis;  and  this  is  so 
even  if  the  article  sent  for  analysis  as 
"  butter  "  proves  in  fact  to  be  margarine. 
Hunter  v.  Wintrup,  (1906)  7  F.  22— 

[Ct.  of  Justiciary. 


dients  as  under  :  it  has  been  reduced  from  25 
degrees  under  proof  to  27.6  degrees  under 
proof." 

Held— that    this    certificate    was    sufficient 
to  support  a  summons  for  selling  adulterated 


Weighed  "—Sale  of  Food  and  Drugs  Act,  1875 
(38  &  39  Vict.  c.  63),  s.  18.]-The  words 
"  which  then  weighed  "  in  the  form  of  the 
analyst's  certificate  given  in  the  schedule  to 
the  Sale  of  Food  and  Drugs  Act,  1875,  are  not 
obligatory  except  where  the  weight  of  the 
sample  is  material.    Where  it  is  not  shown 
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to  the  justices  that  the  weight  of  the  sample 
is  in  any  way  material,  it  is  not  necessary 
to  fill  in  the  words. 

Sneath  v.  Taylor,  [1901]    2      K.    B.    376;    70 

[L.  J.  K.  B.  872;  65  J.  P.  518;  49  W.  R.  719 

-Div.  Ct. 

(c)  Offences. 

14.  Beer—"  Nature,  Substance,  and  Quality 
of  the  Article  demanded"  —  Dangerous  \ 
Foreign  Body  Injurious  to  Health— Suffici- 
ency of  Certificate  of  Analyst — Sale  of  Food 
and  Drugs  Act,  1875  (38  &  39  Vict.  c.  63),  ss. 
3,  6.]— The  question  under  sect.  6  of  the 
Sale  of  Food  and  Drugs  Act,  1875,  is  whether 
or  not  a  person  has  sold,  even  innocently, 
an  article  of  food  or  drug  which  is  not  of  the 
nature,  substance,  and  quality  of  the  article 
demanded  by  a  purchaser.  There  is  no  need 
to  consider  how  that  which  makes  the  article 
otherwise  than  of  the  nature,  substance,  and 
quality  of  the  article  demanded  has  got  into 
it,  but  the  question  is  Avhether  in  fact  it  is 
there  to  such  an  extent  that  the  article  is 
different  in  nature,  substance,  and  quality. 
"W'here  the  magistrate  has  before  him  a  case 
in  which  a  dangerous  foreign  bod^' — arsenious 
acid— was  present  in  beer  to  the  extent  of 
one-eighth  of  a  grain  per  gallon,  which  is 
injurious  to  health,  and  has  drawn  the  con- 
clusion that  the  beer  sold  was  not  of  the 
nature,  substance,  and  quality  of  the  beer 
demanded,  it  is  not  possible  for  the  Court  to 
say  that  the  magistrate  was  wrong. 

A  certificate  of  the  analyst  ought  to  con- 
tain in  it  sufiBcient  materials  to  enable  the 
magistrate  to  form  a  judgment  on  those  ma- 
terials whether  the  offence  has  been  com- 
mitted. A  certificate  stating  that  a  sample 
of  beer  contained  arsenic,  or  a  certificate 
stating  that  a  sample  of  beer  contained  a 
serious  quantity  of  arsenic,  is  insufficient. 
GocLDER  V.  Rook;  Bent  v.  Ormerod;   Lee  v. 

[Bent;  Barlow  v.  Noblett,  [1901]  2  K.  B. 

290;   70  L.   ,T.   K.   B.   747;  65  J.   P.   640;  49! 

W.  R.  684,  701;  84  L.  T.   719;  17  T.   L.  R. 
503;  19  Cox,  C.  C.  725-Div.  Ct. 

15.  Brandy— Standard— Liquid  not  of  the 
Nature  of  Brandy — Deficiency  of  Grape 
Spirit  or  Wine  Spirit  —  No  Statutory 
Standard  of  Genuineness— Standard  Estab- 
lished by  Evidence— Notice  to  Cnstniiur  of  \ 
Ileal  Nature  of  Liquid  Sold— Sale  of  Food  j 
and  Drugs  Act,  1875  CSS  &  39  Vict.  c.  63),  I 
s.  1C)—Snle  of  Food  and  Dru(/s  Act  Amend-  I 
mcnt  Act,  1879  (42  &  43  Vict.  c.  30),  ss.  2.  6.] 
—Per  Curiam:  In  a  pi'osecution  for  selling 
as  brandy  liquid  not  of  the  nature  oil 
brandy,  as  there  is  no  statutory  standard  j 
for  the  genuineness  of  brandy,  the  Court 
must  fix  for  itself  a  standard  based  upon  | 
the  evidence  before  it.  | 

An  inspector  entered  a  shop  and  asked  , 
what  kinds  of  brandy  were  sold  there;  he' 
was  told  "  Tricoche's  brandy,"  but  did  not 
catch  the  words,  and  left  the  premises.  Ho  J 
returned   ir    ten    minules,   and   asked    for   a  I 


bottle  of  brandy.  He  was  supplied  with  a 
bottle  of  liquid  labelled  "  Old  Brandy, 
Tricoche  &  Co.,  Cognac,  xxx,"  which  proved 
upon  analysis  to  be  inferior  to  the  standard 
accepted  by  the  sheriff-substitute. 

Held  (the  Lord  Justice  Clerk  dissenting)— 
that  the  purchaser  had  not  such  notice  of 
the  nature  of  the  liquid  supplied  to  him  as 
to  render  invalid  a  conviction  for  selling  it 
to  his  "prejudice." 

Wilson  and  MThee  v.  Wilson,  (1904)  68  J.  P. 
[175;  41  Sc.  L.  R.  195-Ct.  of  Justiciary. 

16.  Butter—Butter  Blended  with  Milk— A 
Greater  Proportion  of  Water  and  Increase 
in  Weight— Spurious  Compound— Sale  of 
Food  and  Drugs  Act,  1875  (38  &  39  Vict.  c.  63), 
s.  6.]— The  appellants  for  the  purpose  of  in- 
creasing its  weight  by  an  ingenious  process 
added  milk  to  their  butter  with  the  object 
that  the  added  milk  should  not  become 
butter,  so  that  a  greater  proportion  of 
water,  which  in  the  ordinary  process  of 
making  butter  would  be  eliminated,  should 
still  be  in  the  butter.  This  compound  they 
sold  as  butter. 

Held— that  by  reason  of  the  presence  of 
the  added  milk  the  article  was  a  spurious 
compound,  and  it  did  not  matter  what  the 
motive  Avas,  as  if  the  act  were  ever  so  honest 
that  would  be  no  answer  under  the  first 
part  of  sect.  6  of  the  Sale  of  Food  and 
Drugs  Act,  1875,  and  that  the  appellants 
had  been  rightly  convicted  under  that 
section. 

Pearks,   Gunston,   and  Tee,   Ld.   v.   Knight- 

[The   Same  v.  Van  Tromp,   [1901]   2  K.   B.' 

825;  70  L.  J.  K.  B.  1002;  65  J.  P.  822;  50 

W.  R.  104;  85  L.  T.  379-Div.  Ct. 

17.  Butter— Butter  Blended  with  Milk- 
Notice  to  that  Effect  on  Wall  of  Shop- 
Similar  Notice  on  Inside  Wrapper— Sale  "to 
the  Prejudice  of  the  Purchaser  "—Sale  of 
Food  and  Drugs  Act,  1875  (38  &  39  Vict. 
c.  63),  ss.  6,  8.]  — The  respondent  —  an  in- 
spector under  the  Sale  of  Food  and  Drugs 
Act— purchased  for  analysis  at  the  appel- 
lant's shop  half  a  pound  of  Is.  butter.  The 
appellants  sold  only  one  sort  of  butter- 
namely,  blended  butter— and  there  was  a 
notice  on  the  wall  behind  the  counter  in 
the  shop,  visible  to  anyone  entering,  and 
underneath  a  statement  that  the  butter  was 
blended  with  pure  English  full-cream  milk 
by  new  and  improved  machinery,  whereby 
it  retained  about  20  to  24  per  cent,  of 
moisture.  The  respondent  did  not  observe 
this  notice,  nor  was  his  attention  called  to 
it.  The  butter  was  delivered  in  two  pieces 
of  paper,  the  notice  above  set  out  l)eing 
printed  on  the  inside  wrapper.  The  butter 
contained  7.8  per  cent,  of  water,  which  had 
been  added  to  it  by  the  milk-blending  pro- 
cess, in  excess  of  the  extreme  limit  of  16 
per  cent,  natural  to  butter.  On  an  infor- 
mation charging  the  appellants  with  having 
sold  the  butter  to  the  prejudice  of  the  pur- 
cha.sor,  the  justices  convicted  them. 
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Held— that  at  the  time  of  the  sale  it  was 
by  the  notice   on   the   wall   brought  to  the 
knowledge  of  the  purchaser  that  the  article 
sold  was  blended  and  mixed;  and  that  there 
was   no   evidence    upon   which   the    justices 
could  properly  come  to  the  conclusion  that 
the   sale   was  to  the   prejudice   of  the   pur- 
chaser within  the  meaning  of  sect.  6  of  the 
Sale  of  Food  and  Drugs  Act,  1875. 
Pearks,  Gunston  and  Tee,  Ld.  v.  Houghton, 
[1902]  1  K.  B.  889;  71  L.  J.  K.  B.  385;  66 
J.  P.  422;  50  W.  R.  605;  86  L.  T.  325;  18 
T.  L.  E.  362-Dir.  Ct. 

18.  Butter— Butter  Blended  with  Milk- 
Notice  to  that  Effect  on  Wall  of  Shop- 
Similar  Notice  on  Wrapper— Sale  "  to  the 
Prejudice  of  the  Purchaser" — Sale  of  Food 
and  Drugs  Act,  1875  (38  &  39  Vict.  c.  63), 
ss.  6,  8.]— The  respondent  sold  to  a  customer, 
who  demanded  a  pound  of  best  fresh  butter, 
an  article  which  was  in  fact  milk-blended 
butter  containing  an  excess  of  moisture  over 
ordinary  butter.  There  was  a  notice  hang- 
ing up  in  a  conspicuous  place  in  the  shop  ; 
that  all  butters  sold  there  were  milk-blended 
butters,  and  the  butter  itself  was  sold  in  a  I 
wrapper  on  which  was  printed  a  notice  to 
the  like  effect.  The  justices  held  that,  [ 
though  the  sale  was  one  to  the  prejudice  of 
the  purchaser,  the  vendor  was  under  sect.  8 
of  the  Sale  of  Food  and  Drugs  Act,  1875,  pro- 
tected by  the  fact  of  the  notice  hanging 
up  in  the  shop  and  printed  on  the  wrapper. 

Held— that  the  justices  were  right  in  dis- 
missing the  information. 
Hates  v.  Eule,   (1902)  66  J.  P.  661;  87  L.  T. 

[132;  18  T.  L.  E.  535;  20  Cox,  C.  C.  328- 
Div.  Ct. 
I 
^^  19.  Butter— Butter    Blended    with    Milk— 
" Margarine"— Containing  more  than  10  per 
cent,  of  Butter-fat— Margarine  Act,  1887  (50 
&  51  Vict.  c.  29),  s.  ^—Sale  of  Food  and  Drugs  , 
Act,  1899  (62  &  63  Vict.  c.  51),  s.  8.]— Butter 
and  milk  mixed  together  may  be  sold  other- 
wise than  as  "margarine,"  e.g.,  as  ""milk-; 
blended  butter,"  and  can  be  so  sold  though 
it  contains  more  than  10  per  cent,  of  butter-  \ 
fat,  and  it  is  not  "margarine"  ■\\ithin  the 
meaning  of  sect.  8  of  the  Sale  of  Food  and 
Drugs  Act,  1899. 
Bayley    v.    Pearks,    Gunston    and    Tee,    Ld., 

[(1902)  66  J.  P.  790;  87  L.  T.  67;  18  T.  L.  E. 
567;  20  Cox,  C.  C.  285-Div.  Ct. 

20.  "Chewing  Gum"— Paraffin  Wax— Sale 
of  Food  and  Drugs  Act,  1875  (38  &  39  Vict.  c.  \ 
63),  ss.  3,  6.]— Chewing  gum  expressly  and 
admittedly  sold  as  an  article  to  be  chewed 
only  and  not  to  be  eaten  nor  to  be  used 
medicinally  is  not  an  article  of  food  nor  a 
drug  within  the  meaning  of  the  Sale  of  Food  ! 
and  Drugs  Act,  1875,  ss.  2,  3  and  6. 

Ben.xett  v.  Tyler,  (1900)  64  J.  P.  119;  81  L.  T. 
[787-Div.  Ct. 

21.  Compounded    Drug— Camphorated    Oil 


—Sale  of  Food  and  Drugs  Act,  1875  (38  &  39 
Vict.  c.  63),  ss.  6,  7.]— Section  7  of  the  Sale 
of  Food  and  Drugs  Act,  1875,  enacts  that 
"  No  person  shall  sell  any  .  .  .  com- 
pounded drug  which  is  not  composed  of  in- 
gredients in  accordance  with  the  demands 
of  the  purchaser,  under  a  penalty  not  ex- 
ceeding twenty  pounds." 

Held— that  nothing  is  an  offence  under 
sect.  6  of  the  Sale  of  Food  and  Driigs  Act. 
1875,  so  far  as  it  relates  to  compounded 
drugs,  ixnless  it  is  also  an  offence  under  sect. 
7,  and  that  camphorated  oil  which  the  jus- 
tices had  found  was  a  compounded  drug  was 
within  sect.  6,  not  being  excluded  from  its 
operation  by  sub-sect.  3  of  sect.  6. 
Beardsley  v.  Walton  &  Co.,  [1900]  2  Q.  B.  1; 

[69  L.  .T.  Q.  B.  344;  64  J.  P.  436;  82  L.  T. 
119;  16  T.  L.  E.  185-Div.  Ct. 

22.  Compounded  Drug  —  "  Compounded  as 
in  this  Act  ynentioned" — Mercury  Ointment 
—British  Pharmacopoeia  Standard  —  Phar- 
macy Act,  1868  (31  &  32  Vict.  c.  121),  s.  lb- 
Sale  of  Food  and  Drugs  Act,  1875  (38  &  39 
Vict.  c.  63),  ss.  6,  7.]— A  chemist  was  charged 
under  sect.  6  of  the  Sale  of  Food  and  Drugs 
Act,  1875,  with  having  sold  to  the  prejudice 
of  the  purchaser,  mercury  ointment  which 
was  asked  for  and  which  on  analysis  was 
found  to  be  deficient  in  mercury  according 
to  the  British  Pharmacopoeia. 

Held— that  as  mercury  ointment  is  to  be 
found  in  the  Pharmacopoeia,  and  that  drug 
was  asked  for,  that  drug  must  be  supplied, 
and  that  the  chemist  sold  to  the  prejudice 
of  the  purchaser  a  drug  which  Avas  not  of 
the  quality  of  the  article  demanded  by  the 
purchaser,  and  so  contravened  the  provisions 
of  the  earlier  part  of  sect.  6. 

White  v.  Btjwater  ((1887)  19  Q.  B.  D.  582: 
51  J.  P.  821;  36  W.  E.  280-Div.  Ct.)  followed. 

Held  also— that  as  the  drug  was  not  "com- 
pounded as  in  this  Act  mentioned,"  the  sale 
did  not  fall  within  the  exception  in  sect.  6, 
sub-sect.  3,  and  that  the  sale  probably  con- 
stituted an  offence  under  sect.  7. 
DiCKiNS  V.  Eanderson,  [1901]  1  Q.  B.  437;  70 

[L.  J.  K.  B.  344;  65  .T.  P.  262;  84  L.  T.  204; 

17  T.  L.  E.  224;  19  Cox,  C.  C.  643-Div.  Ct. 
A?id  see  No.  41,  infra. 

23.  Injurious  Ingredient — Food  Rendered 
Injurious  to  Health  by  Mixture  with  Ingre- 
dieyit— Sufficiency  of  finding  that  Ingredient 
Injurious  to  Hcalth—Certificate—Contents  of 
—Sale  of  Food  and  Drugs  Act,  1875  (38  &  39 
Vict.  c.  63),  ss.  3,  18,  20,  and  Sch.2— To  sup- 
port a  conviction  under  the  latter  part  of 
sect.  3  of  the  Sale  of  Food  and  Drugs  Act, 
1875,  the  Court  must  find  that  the  defendant 
has  sold  an  article  of  food  rendered  injurious 
to  health  by  being  mixed,  coloured,  &c.,  with 
some  ingredient  or  material.  It  is  not  suffi- 
cient that  the  Court  should  find  that  the 
ingredient  is  itself  injurious  to  health. 

The  certificate  of  a  public  analyst  made 
under  sect.  18  of  the  Sale  of  Food  and  Drugs 
Act,  1875,  in  the  form  set  out  in  the  Schedule 
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thereto,  is  not  rendered  insufficient  to  sup- 
port a  conviction  under  the  latter  part  of 
sect.  3  of  that  Act,  by  reason  of  the  fact 
that  it  is  not  expressly  stated  therein  that 
the  article  of  food  analysed  has  been  rendered 
injurious  to  health  by  being  mixed,  coloured, 
&c.,  with  any  ingredient  or  material. 

Hull  v.   Hornsell,    (1905)   69  J.   P.   591;     92 

[L.  T.  81;  21  T.  L    E.  32;  2  L.  G.  E.  1280; 

20  Cox,  C.  C.  759-Div.  Ct. 

24.  Innocent  ^'cn<lor  —  Adulteration  on 
Transit— Vendor's  Liability— Sale  of  Food 
and  Drugs  Act,  1875  (38  &  39  Vict.  c.  63),  s. 
G—Salc  of  Food  and  Drugs  Act  Amendment 
Act,  1879  (12  &  43  Vict.  c.  30),  s.  3.]— A  ven- 
dor of  milk,  a  milk  salesman,  under  a  con- 
tract to  supply  pure  milk,  consigned  pure 
milk  to  a  railway  company  for  carriage  to 
Paddington  station,  where  it  was  to  be  de- 
livered to  purchasers.  On  arrival  at  that 
station  the  milk  was  found  to  be  adulterated 
by  the  addition  of  9  per  cent,  of  water.  The 
adulteration  took  place  without  the  know- 
ledge of  the  vendor  during  the  railway 
transit. 

Held— that  the  vendor  was  liable  to  be 
convicted,  under  sect.  6  of  the  Sale  of  Food 
and  Drugs  Act,  1875,  for  selling,  to  the  pre- 
jiidice  of  the  purchaser,  milk  which  was  not 
of  the  nature,  substance  and  quality  de- 
manded; but  that  the  vendor's  personal 
innocence  of  the  adulteration  was  a  fact  to 
be  taken  into  account  in  mitigation  of 
punishment. 

Parker  v.  Alder,  [1899]  1  Q.  B.  20;  68  L.  J. 

[Q.    B.    7;  62   J.    P.   772;  47   W.    E.   142;  79 

L.  T.  381;  15  T.  L.  E.  3;  19  Cox,  C.  C.  191 

-Div.   Ct. 

25.  Marmalade— Addition  of  Glucose— Sale 
"to  Prejudice  of  Purchaser  "—No  Evidence 
of  Inferior  Quality— Sale  of  Food  and  Drugs 
Act,  1875  (38  &  39  Vict.  c.  63),  s.  6.]— The  ap- 
pellant, a  grocer,  was  convicted  for  selling 
a  pot  of  marmalade  containing  13  per  cent, 
of  glucose,  an  ingredient  frequently  used, 
not  injurious  to  health,  and  not  added  to 
the  marmalade  to  increase  its  bulk  or  weight, 
or  conceal  its  inferior  quality,  but  to  prevent 
fermentation  and  crystallisation,  to  the  pre- 
judice of  the  purchaser  under  sect.  6  of  the 
Sale  of  Food  and  Drugs  Act,  1875.  There 
was  no  legal  standard  for  the  making  of 
marmalade. 

Held— that  if  the  purchaser  knew  any- 
thing about  it— and  for  this  purpose  it  must 
be  taken  that  he  did  not,  liecause  it  was  not 
the  case  of  a  person  who  knew  any  particu- 
lar recipe — lie  got  an  article  given  to  him 
which,  if  it  was  different  at  all,  was  different 
in  the  sense  that  it  was  rather  bettor;  and 
that  on  the  ground  that  there  was  no  evi- 
dence of  any  inferior  quality,  or  of  any  adul- 
teration in  the  ordinary  sense  of  the  word, 
the  conviction  must  be  quashed. 
Smith  v.  Wisden,  (1902)  66  J.  P.  150;  85  L.  T. 

B.D. — VOL.    I- 


[760;  18  T.   L. 


E.   92;  20   Cox,   C.    C.   135- 
Div.  Ct. 


26.  Milk— Deficiency  in  Fat— Not  of  the 
Nature,  Substance,  and  Quality  Demanded 
by  the  Purchaser— Natural  Proportion  of 
Fat  in  Ordinary  Milk— Sale  of  Food  and 
Drugs  Act,  1875  (38  &  39  Vict.  c.  63),  s.  6)— 
Sale  of  Milk  Begulations,  1901.]— The  respon- 
dent, a  dairyman,  sold  milk  to  an  inspector 
which,  on  analysis,  was  found  to  contain 
only  2.81  per  cent,  of  fat.  The  Sale  of  Milk 
Eegulations,  1901,  provide  that  "  where  a 
sample  of  milk  (not  being  milk  sold 
as  skimmed,  separated,  or  condensed 
milk)  •  contains  less  than  3  per 
cent,  of  milk  fat,  it  shall  be  pre- 
sumed for  the  purposes  of  the  Sale  of  Food 
and  Drugs  Acts,  1875  to  1899,  until  the  con- 
trary is  proved,  that  the  milk  is  not  genuine 
by  reason  of  the  abstraction  therefrom  of 
milk  fat  or  the  addition  thereto  of  water." 
The  respondent  was  convicted  under  sect.  6 
of  the  Sale  of  Food  and  Drugs  Act,  1875,  for 
selling  to  the  customer  milk  not  of  the 
nature,  substance  and  quality  demanded  by 
the  purchaser,  although  the  justices  found 
as  a  fact  that  the  milk  was  in  the  same  con- 
dition as  when  it  came  from  the  cow,  the 
deficiency  in  fat  being  caused  by  the  cow 
not  having  been  milked  previously  for  at 
least  fourteen  hoi;rs,  in  consequence  of  which 
a  portion  of  milk  fat  was  absorbed  by  the 
cow,  and  that  the  hours  of  milking  were 
those  ciistomary  in  the  district. 

Held— that,  as  there  was  no  evidence  that 
the  milk  was  otherwise  than  of  the  nature, 
substance  and  quality  demanded  by  the  pur- 
chaser, there  was  no  evidence  upon  which 
the    conviction    could    be    supported. 

Smithies  v.  Bridge  ([1902]  2  K.  B.  13;  71 
L.  J.  K.  B.  555;  66  J.  P.  740;  50  W.  E.  686; 
87  L.  T.  167;  18  T.  L.  E.  575-Div.  Ct.,  No.  29, 
infra)  distinguished  and  explained. 

Wolfenden  v.  M'Culloch,  (1905)  69  J.  P.  228; 

[92  L.  T.  857;  21  T.  L.  E.  411;  3  L.  G.  E. 

561 ;  20  Cox,  C.  C.  864-Div.  Ct. 

27.  Milk— "  In  Course  of  Delivery  "—Sale 
of  Food  and  Drugs  Act  Amendment  Act, 
1879  (42  &  43  Vict.  c.  30),  s.  3.]— A  servant  of 
S.,  a  wliolesale  milk  dealer,  in  pursuance  of 
a  contract  between  S.  &  B.,  a  retailer,  took 
milk  ill  cans  belonging  to  S.  out  of  S.'s  cart 
into  B.'s  shop.  Ho  there  poured  it  into 
empty  cans  belonging  to  B.  An  inspector 
was  present  at  the  time,  and  immediately 
took  a  sample  of  the  milk  from  B.'s  cans. 

Held— that  the  milk  was  still  "  in  course 
of  delivery"  when  the  sample  was  taken. 

Semple    v.    DrNMAR.    (1905)    6   F.    (Just.    Cas.) 
[65— Ct.  of  Justiciary. 

28.  Milk— Knowledge  of  Purchaser— Costs 
against  Magistrates— Sale  of  Food  atid  Drugs 
Act,  1875  (38  &  39  Vict.  r.  6:0.  s.  6.]-W.  was 
cliargcd  before  justices  wi(h  soiling  for  new 
niill<_an  artk-lo  not  of  the  nature,  substance, 
and    ijualitv    dcniandod.^cuntrarv    to~scct.~(j 

42 


1315 


FOOD    AND    DRUGS. 


1316 


Sale  of  Food  and  Drugs  Acts— Contmued. 

of  the  Food  and  Drugs  Act,  1875.  A  ser- 
geant of  police,  acting  under  H.'s  orders, 
who  was  an  inspector  under  the  Act,  pur- 
chased the  milk  from  W.,  who,  when  he 
was  asked  for  new  milk,  sold  skimmed,  and 
charged  a  penny  a  pint,  the  usual  price  for 
skimmed.  The  justices  differed,  one  being 
of  the  opinion  that  only  a  penny  a  pint 
being  asked,  the  purchaser  must  have  been 
aware  it  was  skimmed  milk  he  was  buying. 

Held— that  the  knowledge  of  the  purchaser 
was  immaterial,  and  case  remitted  to  the 
bench  to  convict. 

The  respondent  W.  did  not  appear,  but  the 
magistrates  did. 

Held— that  costs  in  such  a  case  could  be 
given  against  them. 
Heywood  v.  Whitehead,  [1897]  18  Cox,  C.  C. 

[615;    76    L.    T.    781;    13    T.    L.    E.    503- 
Div.  Ct. 

29.  Milk—"  Nature,  Substance  and  Quality 
of  the  Article  Demanded " — Deficiency  in 
Fat  from  unusual  Treatment  of  the  Cow- 
Sale  of  Food  and  Drugs  Act,  1875  (38  &  39 
Vict.  c.  63),  s.  6.]— The  respondent  demanded 
from  the  appellant— a  milk-seller— a  pint  of 
new  milk,  and  the  milk  supplied  was  found 
on  analysis  to  contain  only  2.09  per  cent,  of 

at.  The  milk  was  in  the  same  condition  as 
yhen  it  came  from  the  cow.  The  small  per- 
centage of  fat  was  caused  by  a  long  interval 
of  sixteen  hours  between  the  morning  milk- 
ing, at  which  the  milk  in  question  was  drawn 
from  the  cow,  and  the  previous  milking,  thus 
increasing  the  quantity  of  milk  at  the  morn- 
ing milking,  but  causing  the  milk  to  be  de- 
ficient in  fat  owing  to  the  fat  being  absorbed 
by  the  cow,  and  the  owner  of  the  cows  was 
informed  of  this.  Upon  an  information 
charging  the  appellant  under  sect.  6  of  the 
Sale  of  Food  and  Drugs  Act,  1875,  with  hav- 
ing sold  milk  not  of  the  nature,  substance, 
and  quality  demanded  by  the  purchaser,  the 
justices  found  that  the  substance  could  not 
be  properly  described  as  milk  at  all,  and  con- 
victed the  appellant. 

Held  (Darling,  J.,  dissenting)— that  as  the 
deficiency  in  fat  was  caused  by  the  unusual 
treatment  of  the  cow,  there  was  evidence 
upon  which  the  justices  could  find  that  the 
article  was  not  of  the  nature,  substance,  and 
quality  demanded. 

Smithies  v.  Bridge,  [1902]  2  K.  B.  13;  71  L.  J. 

[K.  B.  555;  66  J.  P.  740;  50  W.  R.  686;  87 

L.  T.  167;  18  T.  L.  E.  575;  20  Cox,  C.  C.  342 

-Div.  Ct. 

See  No.  26,  supra. 

30.  Milk — Notice  to  Purchasei — -Bona  fides 
of  Seller— Sale  of  Food  and  Drugs  Act,  1875 
(38  &  39  Vict.  c.  Gd)—Sale  of  Food  and  Drugs 
Act,  1879  (42  &  43  Vict.  c.  30).]-A  dairyman 
started  on  his  usual  round  with  an  ample 
supply  of  his  own  milk,  but  on  running  short 
he  bought  two  gallons  from  another  dairy- 
man to  eke  out  his  own  supply.  When  the 
inspector   came   he   told    him   he   could     not 


guarantee  the  quality  of  the  milk  in  the  par- 
ticular can  containing  the  purchased  milk 
owing  to  the  circumstances  mentioned.  He 
sold  twopence  worth  of  milk  from  this  can 
after  informing  the  inspector  that  the  milk 
was  not  the  produce  of  his  own  cows,  and 
warning  him  that  it  might  or  might  not 
prove  to  be  sweet  milk. 

Held— that  there  was  a  bond  fide  sale  of 
an  article,  the  quality  of  which  was  not,  and 
could  not  be,  guaranteed,  and  that  the  dairy- 
man was  not  chargeable  with  a  contraven- 
tion of  the  Sale  of  Food  and  Drugs  Acts,  1875 
and  1879. 
Frew  v.  Gunning,    (1901)  3  F.  51— 

[Ct.  of  Justiciary. 

31.  Milk— Notice  to  Purchaser— "  Sweet 
Milk"  asked  for— Milk  labelled  "Not  guar- 
anteed 3  per  cent." — Sale  of  Food  and  Drugs 
Acts,  1875  (38  &  39  Vict.  c.  63),  s.  6,  and  1899 
(62  &  63  Vict.  c.  51),  s.  4.]— A  purchaser  who 
asked  for  "  sweet  milk  "  was  served  from  a 
can  labelled  "  Not  guaranteed  3  per  cent." 
He  understood  this  to  mean  "  not  3  per  cent, 
of  milk  fat."  He,  in  fact,  received  sweet 
milk  with  an  admixture  of  skimmed  milk. 

Held— that  the  dairyman  was  rightly  con- 
victed of  selling  to  the  purchaser's  prejudice, 
for  the  label  did  not  amount  to  a  notice 
that  the  latter  was  buying  a  mixture  of 
sweet  and  skimmed  milk. 
SouTER  V.  Lean,  (1905)  6  F.  (Just.  Cas.) 
[20— Ct.  of  Justiciary. 

32.  Milk— Sale  iii  Highway  from  Vehicle  or 
Can — Name  and  Address  on  Vehicle  or  Can — 
Sale  of  Food  and  Drugs  Act,  1899  (62  &  63 
Vict.  c.  51),  s.  9.]— The  true  meaning  of  sect. 
9  of  the  Sale  of  Food  and  Drugs  Act,  1899,  is 
that  the  person  selling  milk  or  cream  must 
have  his  name  and  address  upon  the  cart 
when  the  sale  is  from  a  cart,  or  upon  the  can 
when  the  sale  is  from  a  can. 

Cbabtree  v.  Skelton,  (1901)  70  L.  J.  K.  B.  560— 
[Div.  Ct. 

33.  Milk— Sample  Supplied  from  Churn  to 
Inspector— Sale  to  Prejudice  of  Purchaser^ 
No  Request  by  Inspector  to  be  Supplied  with 
Milk— Sale  of  Food  and  Drugs  Act,  1875  (38 
&  39  Vict.  c.  63),  ss.  6,  13— Sale  of  Food  and 
Drugs  Act  Ajuendment  Act,  1879  (42  &  43  Vict, 
c.  30),  s.  3.]— An  information  was  preferred 
against  the  respondent  for  selling  milk  to 
the  prejudice  of  the  purchaser  under  sect.  6 
of  the  Sale  of  Food  and  Drugs  Act,  1875.  It 
appeared  that  an  inspector  asked  the  respon- 
dent for  a  sample  from  the  churns;  on  analy- 
sis it  was  found  the  milk  was  adulterated. 

The  justices  found  as  a  fact  that  the  in- 
spector asked  for  a  sample  from  the  churn, 
but  that  there  was  no  request  to  be  supplied 
with  milk  as  a  purchaser. 

Held — that  on  these  findings  (which  there 
was  evidence  to  support)  the  respondent 
could  not  be  convicted  of  a  sale  to  the  pre- 
judice of  the  purchaser  under  sect.  6  of  the 
Act. 
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Sale  cf  Food  and  Drugs  Acts^Cimtinucd. 
Sandys  v.  Jackson,  (1905)  G9  J.  P.  171;  92  L.  T. 
[6i6;  3  L.  G.  E.  285-Div.  Ct. 

34.  Milk-"  Skimmed  "  Milk—"  Separated  " 
Milk— Disclosure  of  Injurious  Alteration- 
Sale  of  Food  and  Drugs  Act,  1875  (38  &  39 
Vict.  c.  63),  s.  9.]— Sect.  9  of  the  Sale  of  Food 
and  Drugs  Act,  1875,  enacts  that  "  No  person 
shall,  with  intent  that  the  same  may  be  sold 
in  its  altered  state,  without  notice  abstract 
from  an  article  of  food  any  part  of  it  so  as 
to  affect  injuriously  its  quality,  substance, 
or  nature,  and  no  person  shall  sell  any 
article  so  altered  without  making  disclosure 
of  the  alteration  under  a  penalty  in  each  case 
not  exceeding  twenty  pounds." 

Held— that  the  question  whether  or  not  the 
alteration  has  been  sufficiently  disclosed  is  a 
question  of  fact. 

Milk  from  which  97  per  cent,  of  the  fat  had 
been  abstracted  was  sold  as  skimmed  milk. 
The  magistrate  held,  on  the  evidence,  that 
this  was  not  a  sufficient  disclosure  under 
sect.  9. 

Held— that  there  was  no  appeal  from  his 
decision. 

Jones  V.  Davies  (69  L.  T.  492)  and  Piatt  v. 
Tyler  (58  J.  P.  91)  commented  on  and  ex- 
plained. 

Petchey  v.  Taylor,    (1898)   62  J.  P.  360;     78 
[L.  T.  501;  19  Cox,  C.  C.  38-Div.  Ct. 

35.  Milk— Ten  per  cent,  added  Water- 
Milk  exceptionally  good— Trifling  Offence- 
Sale  of  Food  and  Drugs  Act,  1875  (38  &  39 
Vict.  c.  63),  s.  6.]— On  a  charge  of  selling  milk 
contrary  to  sect.  6  of  the  Sale  of  Food  and 
Drugs  Act,  1875,  the  certificate  of  the  analyst 
stated  that  10  per  cent,  of  water  was  excep- 
tionally good,  the  butter  fat  being  above 
normal.  The  justices,  therefore,  having 
regard  to  all  the  circumstances,  thought  that 
though  the  charge  was  proved,  the  offence 
was  of  so  trifling  a  nature  that  it  was  in- 
expedient to  inflict  any  punishment  and  dis- 
missed the  summons. 

Held— that  if  the  milk  was  exceptionally 
good  after  the  adulteration  they  need  not 
convict;  but  if  it  was  only  exceptionally  good 
before,  the  respondent  should  be  convicted. 
B\NKS  V.  WooLER,  (1900)  64  J.  P.  245;  81  L.  T. 
[785— Div.  Ct. 

36.  Preserved  Peas— Sale  to  Prejudice  of 
Customer— Sulphate  of  Copper  used  to  Colour 
Preserved  Peas— Sale  of  Food  and  Drugs  Act. 
1875  (38  &  39  Vict.  c.  63),  s.  6.]-The  respon- 
dent was  summoned  for  selling  preserved 
peas  the  colour  of  which  had  been  retained 
by  the  addition  of  sulphate  of  copper,  but  in 
such  small  quantities  as  not  to  be  injurious 
to  health;  and  evidence  was  given  that  pre- 
served peas  are  habitually  sold  with  such 
addition.  The  justices  dismissed  the  sum- 
mons, holding  that  there  was  no  sale  to  the 
prejudice  of  the  customer. 

Held— that  the  Court  could   not  interfere 


with   their   finding,   as   there   was   some  evi- 
dence to  support  it. 

Friend  v.  Mapp,  (1905)  68  J.  P.  589;  2  L.  G.  E. 
[1317-Div.   Ct. 

37.  Sago— Tapioca  Sold  as  Sago— Sale  to  the 
Prejudice  of  the  Purchaser— Custom  of 
Trade— Sale  of  Food  and  Drugs  Act,  1875  (38 
&  39  Vict.  c.  63),  s.  6.]— The  respondent  being 
asked  to  sell  sago,  delivered  to  the  appellant 
as  purchaser  pearl  tapioca  of  a  quality  and 
description  which,  by  the  custom  of  the 
trade,  was  sold  as  sago.  There  was  no  ap- 
preciable difference  in  the  value  of  the  two 
articles,  but  the  pearl  tapioca  being  whiter 
looking,  the  public,  as  a  rule,  had  for  a  con- 
siderable number  of  years  demanded  it  in 
preference  to  the  darker  coloured  sago,  by 
the  name  of  sago.  The  respondent  was  sum- 
moned under  sect.  6  of  the  Sale  of  Food  and 
Drugs  Act.  1875. 

Held— that  the  justices  might  find  that 
such  sale  was  not  to  the  prejudice  of  the  pur- 
chaser, and  might,  on  that  ground,  dismiss 
the  information. 

Sandys  v.  Ehodes,  (1903)  67  J.  P.  352-Div.  Ct. 

38.  Sale  by  Body  Corporate— "  Person"— 
Mens  Tea.— Sale  "  to  the  Prejudice  of  the  Pur- 
chaser "—Knowledge  of  Purchase! — Sale  of 
Food  and  Drugs  Act,  1875  (38  &  39  Vict.  c. 
63),  s.  6—hiterpretation  Act,  1889  (52  &  53 
Vict.  c.  63),  s.  2,  sub-s.  1.]— By  sect.  6  of  the 
Sale  of  Food  and  Drugs  Act,  1875,  "  No  per- 
son shall  sell  to  the  prejudice  of  the  pur- 
chaser any  article  of  food  or  any  drug  which 
is  not  of  the  nature,  substance,  and  quality 
of  the  article  demanded  by  such  purchaser, 
under  a  penalty  not  exceeding  ^20,"  and  by 
sect.  2,  sub-sect.  1,  of  the  Interpretation  Act, 
1889,  "  In  the  construction  of  every  enact- 
ment relating  to  an  offence  punishable  on  in- 
dictment or  on  summary  conviction  .  .  .  the 
expression  'person'  shall,  unless  the  con- 
trary intention  appears,  include  a  body 
corporate." 

Held— that  there  was  no  intention  in  the 
Sale  of  Food  and  Drugs  Act,  1875,  that  the 
word  "  person  "  in  sect.  G  should  not  include 
a  body  corporate,  and  it  followed  that  a 
limited  company  might  be  made  liable  to  a 
penalty  under  that  section;  that  on  a  sale 
to  the  prejudice  of  the  purchaser,  the  ques- 
tion is  not  what  is  the  actual  knowledge  of 
the  particular  purchaser,  except  in  so  far  as 
that  knowledge  is  derived  from  information 
given  by  the  seller,  either  by  notice,  by  the 
nature  of  the  article  itself,  or  by  what 
passed  at  the  time  of  the  purchase,  but  what 
would  be  the  position,  not  of  a  skilled  pur- 
chaser like  an  inspector,  but  of  an  ordinary 
person  purchasing  the  article  without  any 
special  knowledge,  and  that  the  admission 
by  a  purchaser  that  she  knew  that  the  com- 
pany's butter  was  moist  did  not  mean  that 
she  knew  that  the  butter  had  more  water  in 
it  than  pure  butter  would  have  had,  nor  was 
it  evidence  on  which  the  justices  wore  bound 
42-2 
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Sale  of  Fcod  and  Drugs  Acts— Continued. 
to  find  that  there  had  been  no  sale  to  the  pre- 
judice of  the  purchaser. 
Pearks,    Gunston    and    Tee,    Ld.    v.    Ward; 
[Hexnen  v.  Southern  Counties  Dairies  Co., 
Ld.,  [1902]  2  K.  B.  1;  71  L.  J.  K.  B.  656;  66 
J.  P.  774;  87  L.  T.  51;  18  T.  L.  E.  538;  20 
Cox,  C.  C.  279— Div.  Ct. 

39.  Sale— Procedure  under  Repealed  Sec- 
tion—Offence previous  to  New  Statute  coming 
in  Force  —  Poicer  of  Aviendmejit  —  Sale  of 
Food  and  Drugs  Act,  1875  (38  &  39  Vict.  c. 
63),  s.  6— Sale  of  Food  and  Drugs  Act  Amend- 
ment  Act,  1879  (42  &  43  Vict.  c.  30),  s.  10- 
Sale  of  Food  and  Drugs  Act,  1899  (62  &  63 
Vict.  c.  51),  s.  \^— Interpretation  Act,  1889 
(52  &  53  Vict.  c.  63),  s.  38  (2)— Summary  Juris- 
diction Act,  1848  (11  &  12  Vict.  c.  43),  s.  1.]- 
On  information  laid  against  the  appellant  on 
the  8th  of  January,  1900,  for  an  offence 
under  the  Sale  of  Food  and  Drugs  Act,  1875, 
the  procedure  prescribed  by  the  Sale  of  Food 
and  Drugs  Act,  1899,  which  came  into  force 
on  the  1st  of  January,  1900,  and  repealed  the 
section  as  to  procedure  contained  in  the  Sale 
of  Food  and  Drugs  Act,  1875,  was  not  com- 
plied with. 

Held— that  although  the  offence  was  com- 
mitted before  the  later  Act  came  into  force, 
yet,  as  proceedings  were  not  taken  till  after 
the  later  Act  came  into  force,  the  procedure 
required  by  the  later  Act  must  be  complied 
with,  and  that  the  non-fulfilment  of  such  re- 
quirements was  not  a  matter  for  amendment 
under  the  Summary  Jurisdiction  Act,  1848. 
Batt  v.  Mattinson,  (1900)  64  J.  P.  615;  82 
[L.  T.  800;  16  T.  L.  R.  398— Div.  Ct. 

40.  Sale  hy  Manager  of  a  Business  Pur- 
chased, but  not  Transferred— Liability  of 
Purchasing  Company —Mens  Tea.—Sale  of 
Food  and  Drugs  Act,  1875  (38  &  39  Vict.  c. 
63),  s.  6.]— A  company,  incorporated  in  April, 
agreed  in  June  to  purchase  a  business.  The 
purchasing  company  were  to  take  over  the 
lease,  stock-in-trade,  goodwill,  and  all  book 
debts  subsequent  in  date  to  the  preceding 
January,  and  for  the  purpose  of  adjusting 
accounts  was  to  be  deemed  to  have  taken 
over  and  commenced  to  carry  on  the  busi- 
ness as  from  the  preceding  January.  In 
August,  before  the  actual  assignment  of  the 
lease,  the  manager,  who  was  still  paid  by  the 
vendors,  sold  a  drug  alleged  to  be  adulter- 
ated. 

Held — that  as  mens  rea  was  not  an  essen- 
tial ingredient  of  the  ofience,  the  purchasing 
company     were     under     the     circumstances 
liable  for  his  acts. 
Boots'  Cash  Chemists,  Ld.  v.  Cowling,  (1903) 

[67  J.   P.   195;   88  L.   T.   539;   19  T.   L.   E. 

370;  1  L.  G.  E.  884;  20  Cox,  C.  C.  420- 

Dir.   Ct. 

See  next  case. 

41.  Soap  Liniment— Standard  of  British 
Pharmaco pa'ia — Commercial    Standard — A d- 


missibilitij  of  Evidence— Pharmacy  Act,  1868 
(31  &  32  Vict.  c.  121),  s.  lb—Sale  of  Food  and 
Drugs  Act,  1875  (38  &  39  Vict.  c.  63),  s.  6.]— 
The  Court  has  never  laid  down  a  rule  that, 
if  an  article  asked  for  by  a  purchaser  ap- 
pears in  the  British  Pharmacopoeia,  the 
standard  there  given  must  be  accepted  as 
conclusive.  On  the  other  hand,  if  the  phar- 
macopoeia does  lay  down  a  standard  for  a 
drug,  and  a  purchaser,  in  asking  for  what 
he  needs,  uses  the  special  name  found  in 
the  pharmacopoeia,  that  work  is  very  strong 
prima  facie  evidence  of  what  that  drug 
should  contain;  still,  the  vendor  may  give 
evidence  of  a  commercial  standard  for  an 
article  called  by  the  same  name,  but  dif- 
ferently compounded. 

Dickins  v.  Randerson  ([1901]  1  K.  B.  437 
70  L.  J.  K.  B.  344;  65  J.  P.  262;  84  L.  T.  204; 
17  T.  L.  E.  224;  19  Cox,  C.  C.  643-Div.  Ct., 
No.  22,  supra)  explained. 

Boots'  Cash  Chemists,  Ld.  v.  Cowling,  (1903) 
[67  J.  P.  195;  88  L.  T.  539;  19  T.  L.  E.  370; 
1  L.  G.  E.  884;  20  Cox,  C.  C.  420-Div.  Ct. 

42.  Spirits  —  Rum  —  Notice  that  Strength 
not  Guaranteed— Sufficiency  of—Sale  of 
Food  and  Drugs  Act,  1875  (38  &  39  Vict.  c.  63), 
s.  G—Sale  of  Food  and  Drugs  Act  Amend- 
ment Act,  1879  (42  &  43  Vict.  c.  30),  s.  6.]— 
The  appellant,  a  publican,  hung  up  in  his 
public-house  the  following  notice  :  "  Notice. 
—All  spirits  sold  in  this  establishment  are 
of  the  same  quality  and  strength  as  here- 
tofore; but,  in  order  to  comply  with  the 
Food  and  Drugs  Act,  will  not  be  of  any 
guaranteed  strength."  The  respondent  pur- 
chased at  the  appellant's  public-house  a 
quartern  of  rum,  which  on  analysis  was 
found  to  consist  of  96.3  parts  of  rum  (25 
degrees  under  proof)  and  3.7  parts  of  added 
water. 

Held  (Darling,  J.,  dissenting) — that  the 
above  notice  was  not  sufficient  to  protect  the 
appellant  from  conviction  for  selling  to  the 
prejudice  of  the  purchaser  an  article  not  of 
the  nature,  substance,  and  quality  de- 
manded, as  the  notice  did  not  bring  home 
to  the  mind  of  the  purchaser  that  the  rum 
had  been  reduced  below  the  limit  of  25  deg. 
under  proof  fixed  by  sect.  6  of  the  Sale  of 
Food  and  Drugs  Act  Amendment  Act,  1879. 
Dawes  v.  Wilkinson,   [1907]  1  K.  B.  278;  76 

[L.  J.  K.  B.  182;  71  J.  P.  23;  96  L.  T.  26; 
23  T.  L.  E.  34;  5  L.  G.  E.  1— Div.  Ct. 

43.  Vinegar  of  Squills— Drug  Liable  to 
Decomposition — Analyst's  Certificate  not  re- 
ferring to  Decomposition — Standard —British 
Pharmacopoeia  t-  Prescriptions  only,  not 
Standard  of  Compounded  Drug— Sale  of 
Food  and  Drugs  Act,  1875  (38  &  39  Vict.  c.  63), 
ss.  18,  21.]— The  appellant,  a  chemist,  was 
summoned  and  convicted  for  selling  to  the 
respondent  a  drug,  known  as  vinegar  of 
squills,  not  of  the  nature,  substance  and 
quality  demanded,  contrary  to  sect.  6  of  the 
Sale  of  Food  and  Drugs  Act,  1875.  The 
analyst   gave   a   certificate   as   follows  : — "  I, 
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Sale  of  Food  and  Drugs  Acta— Continued. 
the  undersigned  public  analyst,  do  hereby 
certify  that  I  received  on  January  7th,  1902, 
a  sample  of  vinegar  of  squills  for  analysis 
(which  then  weighed  about  3  ozs.),  and  have 
analysed  the  same  and  declare  the  result  to 
be  as  follows :  I  am  of  opinion  that  it  is 
deficient  in  acetic  acid  to  the  extent  of  40 
per  cent.  This  opinion  is  based  upon  the 
fact  that  the  sample  contained  only  2.5  per 
cent,  of  acetic  acid,  whereas  it  should  have 
contained  at  least  4.2  per  cent,  of  acetic 
acid."  Nothing  was  said  in  the  certificate 
under  the  head  of  "observations,"  and  the 
analyst  did  not  report  whether  any  change 
had  taken  place  in  the  constitution  of  the 
article  that  would  interfere  with  the 
analysis.  The  British  Pharmacopoeia  does 
not  prescribe  the  quantity  of  acetic  acid 
which  should  be  present  in  the  compounded 
drug;  it  defines  the  constituents  used  in 
making  the  same,  the  result  being  that  4.2 
of  acetic  acid  is  originally  brought  in  as  an 
ingredient.  A  small  and  varying  portion  of 
this  is  lost  during  process  of  manufacture, 
and  a  further  gradual  diminution  takes 
place,  more  or  less  rapid,  according  to  the 
care  used  in  storage;  but  the  disappearance 
of  the  acetic  acid  does  not  affect  the  quality 
of  the  drug. 

Het.d— (1)  that  the  certificate  of  the 
analyst  was  bad,  inasmuch  as  the  drug  was 
admittedly  liable  to  decomposition,  and  yet 
he  had  not  repoited  on  the  point  as  required 
by  the  statute;  and  semble,  oral  evidence 
would  not  have  been  admissible  to  cu¥e  this 
defect ;  and  (2)  that,  there  being  no  standard 
quantity  of  acetic  acid  for  the  compounded 
drug,  the  justices  Mere  wrong  in  assuming 
that  the  sale  was  to  the  prejudice  of  the 
purchaser  merely  because  the  percentage  of 
acetic  acid  was  considerably  under  4.2,  with- 
out considering  what  pioportion  of  acetic 
acid  he  expected  to  get  when  he  asked  for 
vinegar  of  squills. 
IIldson  v.  Bridge,  (1903)  G7  J.  P.  186;  88  L.  T. 

[550;  19  T.  L.  R.  3G9;  20  Cox,  C.  C.  425— 
Div.  Ct. 


(d)  Taking  famples. 

44.  Accidental  Lo$s  of  Samplc.l—lJpon  a 
charge  under  sect.  G  of  the  Sale  of  Food  and 
Drugs  Act,  1875,  the  prosecutor  must  be  pre- 
pared to  produce  (if  rolled  upon  to  do  so) 
the  sample  of  the  article  in  question  directed 
to  be  retained  and  sent,  on  the  motion  of 
either  party,  to  Somerset  House  for  analysis. 
If  he  is  unable  to  produce  it,  the  defen- 
dant is  entitled  to  l)e  acquitted;  and  (lie 
accidental  loss  of  the  sample  will  not  re- 
lieve the  prosecutor  from  compliance  witli 
this  condition. 

Hutchison    v.    Stevenson,    (1903)    4    F.    C9— 
[Ct.  of  Justiciary. 
Sec  No.  51,  infra. 


45.  Demand  by  Inspector  —  Refusal - 
structino  Inspector—Sale  of  Food 
Drugs  Acts,  1875    (38  &  39  Vict.   e.  G3). 


and  1899  (G2  &  G3  Vict.  c.  51),  s.  IG.]— An  in- 
spector asking  for  a  sample  of  milk  under 
sect.  17  of  the  Sale  of  Food  and  Drugs  Act, 
1875,  is  entitled  to  be  supplied  in  (he  same 
manner  as  the  public  are  being  supplied. 
If  a  dairyman  retailing  milk  from  cans  re- 
fuses to  supply  an  inspector  except  from  the 
top  of  the  can  instead  of  from  its  cran,  from 
which  the  public  are  being  supplied,  he  is 
guilty  of  an  offence  against  the  section;  he 
has  not,  however,  wilfully  obstructed  and 
impeded  the  inspector  within  the  meaning 
of  sect.  16  of  the  Sale  of  Food  and  Drugs 
Act,  1899. 

SouTAR    V.    Kerr,     [1907]     S.     C.     (J.)    49— 
[Ct.  of  Justiciary. 

46.  Division  of  Sample— Purchase  of  Six 
Bottles  of  Camphorated  Oil— Division  of 
"Article"  into  Three  Parts— Bottles  not 
Opened— Sale  of  Food  and  Drugs  Act,  1875 
(38  &  39  Vict.  c.  63),  s.  14.]— The  appellant, 
an  inspector  under  the  Sale  of  Food  and 
Drugs  Act,  1875.  went  into  the  respondent's 
shop  and  purchased  six  bottles  of  camphor- 
ated oil;  he  divided  them  into  three  lots  of 
two  bottles,  sealing  each  lot  in  a  separate 
bag,  and  handing  one  of  the  bags  to  the 
respondent,  and  taking  away  the  others,  one 
for  the  public  analyst  and  one  for  reten- 
tion by  himself.  He  did  not  open  any  of 
the  bottles  or  mix  or  divide  their  contents. 

Held— that  such  a  manner  of  dealing  with 
the  bottles  purchased  was  not  a  compliance 
with  the  requirements  of  sect.  14  of  the  Act, 
as  not  one  of  the  bottles  was  divid'id  into 
three   parts. 

Mason   v.   Cowdary,    [1900]   2   Q.   B.   419;   69 

[L.  J.  Q.  B.  667;  64  J.  P.  662;  49  W.  E.  28; 

82  L.  T.  802;  16  T.  L.  E.  434— Div.  Ct. 


47.  Division  of  Sample— Four  Packets  of 
Article  Bought— The  Cdntents  of  the  Four 
Packets  Mixed  Together  and  Divided  for 
Analysis— One  Purchase— Sale  of  Food  and 
Drugs  Act,  1875  (38  &  39  Vict.  c.  63),  s.  14.] 
—An  inspector  under  the  Sale  of  Food  and 
Drugs  Acts  went  to  the  respondent's  shop 
and  asked  for  cream  of  tartar.  The  re- 
spondent produced  a  box  labelled  "finest 
cream  of  tartar,  98  per  cent,  bicarbonate  of 
potassium,  B.  P.,  1898."  The  inspector  asked 
for  four  packets,  which  were  all  similar  in 
size,  outward  appearance,  and  label,  and 
were  taken  from  the  san)o  box.  TIio  appel- 
lant then  mixed  the  contents  of  the  four 
packets  together,  and  divided  tfio  result  into 
three  parts  for  analysis. 

Held— that  as  the  cream  of  (artar  was 
divided  into  packets  for  the  purpose  of 
moasuremont,  the  mixing  together  of  the 
contents  of  such  packets,  and  the  division 
into  throe  parts,  was  a  sufilciout  compliance 
with  sect.  14  of  the  Sale  of  Food  and  Drugs 
.\ct.  1875. 
Mason  v.  Coivdaru  ([1900]  2  Q.  B.  419;  69 
Ob-  T..  J.  Q.  B.  6G7;  6-1  J.  P.  062:  49  W.  R.  28;  82 
and  ^'-  ^-  S02-Div.  Ct.,  supra)  distinguishod. 
.  17,  I  Sunn     V.    Savage,    [1905]    2    K.    B.    88;    74 
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[L.  J.  K.  B.  576;  69  J.  P.  245;  53  W.  R. 

477;  92  L.  T.  775;  21  T.  L.  E.  424;  3  L.  G.  R. 

582;  20  Cox,  C.  C.  847-Div.  Ct. 

48.  Division  of  Saynple— Sufficiency  of  each 
Part  for  Analysis—Sale  of  Food  and  Drugs 
Act,  1875  (38  &  39  Vict.  c.  63),  ss.  14,  22.]— 
Where  an  article  of  food  is  purchased  for 
analysis  each  of  the  three  parts  into  which 
it  must  be  divided  in  compliance  with  the 
statute,  though  they  need  not  be  exactfy 
equal,  must  be  sufficient  to  afford  an  inde- 
pendent analysis. 

An  inspector  purchased  J  pint  of  brandy 
from  the  appellant,  which  was  divided  into 
three  parts.  The  part  sent  to  the  public 
analyst  weighed  5  oz.,  the  part  retained  by 
the  buyer  and  subsequently  sent  to  the 
Government  analyst  weighed  3  oz.  or  there- 
abouts, and  the  part  given  to  the  appellant 
weighed  between  2i  oz.  and  2  oz.  The  public 
analyst  gave  evidence  that  he  could  not  make 
an  analysis  with  less  than  5  oz.,  and  evi- 
dence was  given  by  an  analytical  chemist 
on  behalf  of  the  appellant  that  he  refused 
to  analyse  the  part  left  with  the  appellant, 
as  it  contained  less  than  3  oz. 

Held— that    a    conviction    of    the    vendor 
must  be  quashed. 
LowEEY  V.  Hallard,   [1906]   1   K.   B.  398;  75 

[L.   J.   K.   B.   249;   70  J.   P.   57;   54  W.   R. 

520;    93    L.    T.    844;    22   T.    L.    E.    186;    4 
L.  G.  R.  189 ;  21  Cox,  C.  C.  75— Div.  Ct. 

49.  Inspector— Sample  taken  by  Inspector 
at  a  Place  Outside  his  District— Inspector 
Acting  beyond  his  Poivers—Sale  of  Food  and 
Drugs  Acts,  1875  (38  &  39  Vict.  c.  63),  ss.  6, 
12,  13,  21;  and  1879  (42  &  43  Vict.  c.  30),  s.  3.] 
—By  the  provisions  of  the  Sale  of  Food  and 
Drugs  Act,  1875,  it  was  necessary  that  thert 
should  have  been  a  sale  or  a  contemplated 
sale  of  the  milk  of  which  samples  were  taken 
by  an  inspector  under  the  Act  within  his 
district,  and  he  was  only  authorised  to  take 
samples  at  the  place  of  sale. 

By  sect.  3  of  the  subsequent  Act  of  1879 
an  inspector  was  authorised  "  to  procure  at 
the  place  of  delivery  any  sample  of  any 
milk  in  course  of  delivery  to  the  purchaser 
or  consignee  in  pursuance  of  any  contract 
for  the  sale  to  such  purchaser  or  consignee 
of  such  milk." 

Held— that  the  magistrate  was  right  in  re- 
fusing to  convict  the  respondent  of  selling 
milk  found  on  analysis  to  contain  21  per 
cent,  of  added  water,  on  the  ground  that  the 
sample  had  been  taken  compulsorily  by 
the  inspector  at  a  place  outside  his  district, 
and  that  in  doing  so  he  had  acted  beyond 
his  powers. 
McNair   v.    Cave,    (1902)    51   W.    E.    112;   19 

[T.  L.  R.  6 ;  [1903]  1  K.  B.  11 ;  72  L.  J.  K.  B. 

26;  67  J.  P.  50;  87  L.  T.  680;  20  Cox  C.  C. 
364-Div.  Ct. 

50.  Milk  in  Course  of  Delivery— Fair 
SampleJi—A  farmer,  who  was  under  contract 


to  supply  a  dairyman  with  forty  gallons  of 
milk  daily,  in  part  fulfilment  of  his  contract 
for  a  particular  day  supplied  twenty-two 
gallons  of  sweet  milk  contained  in  three 
cans,  two  containing  eight  gallons  each  and 
the  third  six  gallons.  The  dairyman  pro- 
vided two  vessels  for  the  .reception  of  the 
milk.  Into  one  of  these  vessels  the  whole 
contents  of  fhe  two  eight-gallon  cans  and 
lOur  gallons  from  the  six-gallon  can— twenty 
;jallons  in  all— were  poured.  Into  the  second 
vessel  the  remaining  two  gallons  from  the 
-ix-gallon  can  were  poured.  The  vessels 
having  been  thus  filled  an  inspector  took  a 
sample  from  each  vessel  for  analysis.  When 
analysed,  the  sample  from  the  twenty-gallon 
vessel  was  found  to  contain  3.05  per  cent,  of 
milk  fat,  and  the  sample  from  the  two-gallon 
vessel  2.8  per  cent,  of  milk  fat.  By  the 
Board  of  Trade  Regulations,  when  sweet  milk 
does  not  contain  3  per  cent,  of  milk  fat  the 
presumption  is  that  the  milk  is  not  genuine 
until  the  contrary  is  proved.  The  dairy 
farmer  having  been  convicted  of  a  contraven- 
tion of  sect.  3  of  the  Sale  of  Food  and  Drugs 
Vet,  1879,  in  respect  of  the  sample  taken  from 
the  two-gallon  vessel,  appealed. 

Held— that  the  sample  from  the  two-gallon 
vessel  was  not  a  fair  sample  of  the  original 
contents  of  the  six-gallon  can. 

Crawford  v.  Harding,   [1907]  S.  C.   (J.)  11— 
[Court  of  Justiciary. 

51.  Division  of  Sample  —  Production  of 
Sample  Retained  by  Inspector— Condition 
such  that  no  Analysis  Possible— "  Sealed  and 
fastened  up  "—Sale  of  Food  and  Drugs  Act, 
1875  (38  &  39  Vict.  c.  63),  ss.  14,  21,  22.]- 
The  respondent,  an  inspector  under  the  Sale 
of  Food  and  Drugs  Acts,  having  employed  a 
person  to  purchase  a  pint  of  milk  from  the 
appellant,  informed  the  appellant  that  the 
milk  had  been  purchased  for  analysis,  and 
divided  the  milk  into  three  parts,  each  of 
which  he  poured  into  a  separate  bottle.  He 
put  a  cork  in  each  of  the  bottles,  and  upon 
each  cork  he  placed  a  seal  and  on  each  bot- 
tle he  also  placed  a  mark.  One  bottle  was 
given  to  the  appellant,  one  was  sent  for 
analysis  to  the  public  analyst,  and  the  third 
was  retained  by  the  respondent.  At  th-j 
hearing  of  the  complaint  the  certificate  of 
the  public  analyst  was  produced,  which 
showed  the  sample  to  be  deficient  in  butter 
fat  to  the  extent  of  12  per  cent.  The  appel- 
lant did  not  require  that  the  analyst  should 
be  called  as  a  witness.  The  appellant's 
solicitor  called  for  the  production  of  the 
third  sample,  which,  on  being  produced, 
showed  that  the  cork  had  been  partly  forced 
out  of  the  bottle  owing  to  the  fermentation 
of  the  milk,  and  part  of  the  contents  had 
escaped.  The  Commissioners  of  Inland 
Revenue  reported  that  a  satisfactory  analysis 
of  the  contents  was  not  possible. 

Held— that,  the  sample  having  been  pro- 
duced in  accordance  with  the  j^ct,  if  the 
magistrate  found  as  a  fact  that  it  had  been 
properly  sealed  or  fastened  up  in  such  man- 
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uer  as  its  nature  permitted,  it  was  not  a 
condition  precedent  to  a  conviction  that  it 
must  be  in  such  a  condition  as  to  be  capable 
of  analysis,  and  it  was  not  incumbent  thai 
the  sample  sent  for  analysis  by  the  justices 
under  sect.  21  must  necessarily  be  the  sample 
retained  by  the  inspector. 

Uutchison  v.  Stevenson  ((1902)  4  F.  (J.  C.^ 
69  Ct.  of  Sess.,  No.  44,  supra)  not  followed. 
Suckling  v.  Parker,   [1906]   1  K.   B.   527;   75 

[L.  J.  K.  B.  302;  70  J.  P.  209;  54  W.  R.  438; 

94  L.  T.  552;  22  T.  L.  R.  357;  4  L.  G.  R.  531; 
21  Cox.  C.  C.  145-Div.  Ct. 

(e)  Warranties. 

52.  Adulteration  in  Transit— Place  of  De- 
livery—Warranty given  "at  the  time  when 
the  warrantor  had  reason  to  believe  the 
statements  or  descriptions  therein  were 
true"— Sale  of  Food  and  Drugs  Act,  1899 
(62  &  63  Vict.  c.  51),  s.  20  (6).]-The  respon- 
dent, a  farmer  in  the  country,  supplied 
milk,  with  a  warranty,  to  be  delivered  to 
the  servants  of  the  purchaser  in  London. 
The  purchaser  was  summoned  for  selling 
adulterated  milk,  and  relied  on  the  war- 
ranty. Proceedings  were  then  taken  against 
the  respondent  under  the  Sale  of  Food  and 
Drugs  Act,  1899,  s.  20,  for  giving  a  false 
warranty.  The  respondent  proved  to  the 
satisfaction  of  the  magistrate  that  at  the 
time  when  he  gave  the  warranty,  when  the 
milk  was  delivered  for  transit  to  the  rail- 
way company  in  the  country,  he  had 
reason  to  believe  that  the  statements  or 
descriptions  contained  therein  were  true, 
and  that  the  milk  had  been  tampered  with 
in  the  course  of  transit. 

Held— that    the    respondent    had    brought 
himself  within  the  protection  of  sect.  20  (6) 
of  the  Sale  of  Food  and  Drugs  Act,  1899. 
Oatlet  v.  Lemon,  (1905)  09  J.  P.  163;  92  L.  T. 

[200;  3  L.  G.  R.  315;  20  Cox,  C.  C.  791— 

Div.   Ct. 

53.  Adulteration  in  Transit— Place  of 
Deliverii—Sale  of  Food  and  Drugs  Act,  1875 
(38  &  39  Vict.  c.  63),  sa".  6,  25.]— The  respon- 
dent, a  milk  salesman  at  West  Ham,  agreed 
to  buy  from  a  country  dairyman  "  about  10 
gallons  of  pure  new  milk  with  all  its  cream, 
delivery  daily,  carriage  paid  to  Wanstead 
Park  Station,  properly  cooled  and  in  good 
condition." 

On  a  certain  date  covered  by  the  contract, 
four  churns  of  milk  arrived  at  Wanstead 
Park  Station,  consigned  to  the  respondent 
from  a  station  in  Derbyshire,  the  cinirns 
having  a  label  attached  stating  that  the 
milk  was  warranted  pure  new  milk  with 
all  its  cream  pursuant  to  the  contract.  The 
churns  remained  on  the  platform  for  about 
forty-five  minutes  before  they  were  handed 
to  the  respondent's  man  by  the  railway 
company's  servant,  the  latter  not  having 
tampered  with  them  in  any  way.  The  re- 
spondent subsequently  sold  some  of  the 
milk,  which  upon  analysis  was  found  to 
be   deficient   in   fat.       Upon   an    information 


charging  the  respondent  with  an  offence 
under  sect.  6  of  the  Sale  of  Food  and  Drugs 
Act,  1875,  the  justices  dismissed  the  sum- 
mons. 

Held— that  the  place  of  delivery  was  Wan- 
stead Park  Station,  that  there  was  suffi- 
cient evidence  that  the  milk  was  not  tam- 
pered with  after  its  arrival  at  that  station, 
and  that  the  respondent  was  protected  by  the 
warranty. 

Sanders  v.  Sadler,  (1907)  71  J.  P.  3;  95  L.  T. 
[872;  23  T.  L.  R.  11;  5  L.  G.  R.  240- 

Div.    Ct. 

54.  Article  Purchased  under  Written  War- 
ranty—Terms of  Warranty  or  Agreement- 
Additional  Words— Surplusage— Validity- 
Sale  of  Food  and  Drugs  Act,  1875  (38  &  39 
Vict.  c.  63),  s.  25.]— Sect.  25  of  the  Sale  of 
Food  and  Drugs  Act,  1875,  makes  it  a  good 
defence  for  the  purchaser  to  prove  that  he 
had  purchased  the  article  in  question  as 
the  same  in  nature,  substance  and  quality 
as  that  demanded  of  him  by  the  prosecutor, 
and  with  a  written  warranty  to  that  effect, 
that  he  had  no  reason  to  believe,  at  the 
time  when  he  sold  it,  that  the  article  was 
otherwise,  and  that  he  sold  it  in  the  same 
state  as  when  he  purchased  it. 

The  addition  of  the  words,  "but  without 
accepting  any  responsibility  after  delivery" 
to  a  warranty,  or  agreement,  otherwise 
good,  do  not  invalidate  it  as  a  ground  of 
defence. 

Wilson  v.  Playle,  (1903)  67  J.  P.  263;  88  L.  T. 
[554;  20  Cox,  C.  C.  433-Div.  Ct. 

55.  Evidence  in  Writing  to  Connect  Par- 
ticular Consignment  with  Warranty— Gene- 
ral Agreement  to  supply  Milk— Purchase 
with  Reference  to  such  Agreement—Sale  of 
Food  and  Drugs  Act,  1875  (38  &  39  Vict.  c. 
63),  s.  25.]— Harris,  the  respondent,  sold 
milk  which  was  not  pure  milk,  and  he  was 
summoned  for  that.  He  sought  to  show 
that  he  was  excused  by  virtue  of  sect.  25 
of  the  Sale  of  Food  and  Drugs  Act,  1875. 
Long  before  the  sale  of  this  particular  milk, 
he  had  entered  into  a  contract  for  the 
supply  of  milk  for  a  considerable  period 
in  the  following  terms :—"  L  S.  S..  agree 
to  sell  to  William  Harris  1,000  gallons  of 
milk  weekly  in  such  quantities  as  arranged, 
the  milk  to  be  pure  new  milk." 

Held— that  if  the  general  contract  was  a 
warranty  the  respondent  did  not  purchase 
the  milk  sold  to  iho  prosecutor  with  a  war- 
ranty to  the  effoct  that  it  was  the  same  in 
nature,  substance,  and  quality  as  that  de- 
manded of  him  by  (ho  prosecutor,  and  it 
was  not  sufficient  merely  to  show  that  a 
general  agreement  had  been  arrived  at,  un- 
less it  could  bo  shown  further  tliat  the  par- 
ticular article  in  question  had  been  bought 
with  and  in  reference  to  such  an  agreement, 
but  there  must  bo  some  written  evidence 
to  show  that  the  particular  article  was 
bought  under  and  with  the  warranty  con- 
tained in  (lie  general  contract. 
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EoBEETSON  V.  Harris,  [1900]  2  Q.  B.  117;  69 

[L.  J.   Q.   B.  526;  64  J.  P.  565;  48  W.  R. 

571;  82  L.  T.  536;  16  T.  L.  R.  343— Div.  Ct. 
See  No.  56,  injra. 

56.  General  Agreement  to  Supply  Milk- 
Purchase  with  Reference  to  such  Agreement 
—Connection  by  Evidence— Future  Successive 
Deliveries— Sale  of  Food  and  Drugs  Act,  1875 
(38  &  39  Vict.  c.  63),  ss.  9,  25.]-The  respond- 
ent obtained  from  his  vendors  a  written  war- 
ranty in  tlie  following  terms  :  "  We  hereby 
warrant  that  each  and  every  supply  of  milk 
sent  by  us  to  you  shall  be  new  milk, 
unadulterated,  and  with  all  its  cream."  The 
milk  actually  sold  by  the  respondent  to  the 
appellant  was  milk  delivered  to  him  by  his 
vendors  under  the  contract  to  which  the  war- 
ranty applied.  The  question  arose  whether 
the  respondent  had  brought  himself  within 
the  protection  of  sect.  25  of  the  Sale  of  Food 
and  Drugs  Act,  1875. 

Held— that  if  sect.  25  of  the  Sale  of  Food 
and  Drugs  Act,  1875,  applied  to  the  case, 
there  was  a  warranty  in  writing  which 
brought  the  respondent  within  its  protection; 
that  the  warranty  applied  to  the  milk  sold 
by  the  vendors  to  the  respondent ;  that  it  was 
not  necessary  to  show  on  the  face  of  the 
warranty  that  it  applied  to  the  particular 
milk  sold,  and  that  it  was  enough  to  show 
the  connection  by  evidence;  that  the  statute 
requires  no  specific  warranty  with  each 
delivery  of  milk,  but  merely  that  it  be  sold 
with  a  warranty ;  and  that  the  warranty  once 
given  applies  to  successive  deliveries  of  milk 
after  the  date  of  its  being  given  and  need  not 
be  repeated  with  each  delivery,  i.e.,  it  applies 
equally  to  milk  to  be  delivered  under  it  as  to 
milk  already  delivered  under  it. 

Harris  v.  May  ([1883]  12  Q.  B.  D.  97;  53 
L.  J.  M.  C.  39;  48  J.  P.  261-Div.  Ct.^ 
dissented  from. 

Laidlaw  v.  Wilson  ([1894]  1  Q.  B.  74;  63 
L.  J.  M.  C.  35;  58  J.  P.  58;  42  W.  R.  78;  10 
T.  L.  R.  18;  10  R.  6-Div.  Ct.)  followed. 

Robertson  v.  Harris  ([1900]  2  Q.  B.  117;  69 
L.  J.  Q.  B.  526;  64  J.  P.  565;  48  W.  R.  571;  82 
L.  T.  536;  16  T.  L.  R.  343-Div.  Ct.,  supra) 
not  followed. 

Elliot  v.  Pilcher,   [1901]   2  K.    B.    817;    70 
[L.  J.  K.  B.  795;  65  J.  P.  743;  85  L.  T.  50; 
17  T.  L.  R.  579-Div.  Ct. 
See  No.  57,  infra. 

57.  Written  Warranty  in  General  Terms- 
Application  of  Warranty  to  Subsequent  De- 
liveries, -not  Specifically  Connecicd  toith  War- 
ranty—Sale of  Food  and  Drugs  Act,  1875  (38 
&  39  Vict.  c.  63),  s.  'io.^-On  December  28th, 
1905,  S.  sold  to  W.  one  pint  of  new  milk, 
which  contained  10  per  cent,  of  added  water. 
This  milk  had  been  supplied  to  S.  by  M. 
under  a  contract  of  sale,  made  in  or  about 
August,  1905.  On  August  5th,  1905,  after  the 
making  of  the  contract,  but  before  the  de- 
livery of  any  milk  thereunder,  M.  gave  S.  the 


following  letter  :  "  I  guarantee  that  the  milk 
supplied  by  me  to  Mr.  S.  is  perfectly  pure, 
and  with  all  its  cream  as  the  cow  gives  it." 
Both  M.  and  S.  intended  this  to  be  a  continu- 
ing warranty. 

Held  (Eidley,  J.,  dissenting)— that  the  war- 
ranty of  August  5th,  1905,  was  not  a 
warranty  of  the  milk  sold  on  December  28th 
within  the  meaning  of  sect.  25  of  the  Sale  of 
Food  and  Drugs  Act,  1875,  as  there  was  no 
evidence  in  writing  to  connect  the  consign- 
ment of  milk,  which  contained  the  milk  re- 
tailed, with  the  warranty  given  in  August. 

Harris  v.  May  ((1883)  12  Q.  B.  D.  97;  53 
L.  J.  M.  C.  35;  48  J.  P.  261-Div.  Ct.) 
followed. 

Elliot   V.    Pilcher    ([1901]   2  K.    B.   817;   70 
L.  J.  K.  B.  795;  65  J.  P.  743;  85  L.  T.  50- 
Div.  Ct.,  supra)  not  followed. 
Watts   v.    Stevens,    [1906]    2   K.    B.    323;    75 

[L.  J.  K.  B.  828;  70  J.  P.  418;  95  L.  T.  200; 

22  T.  L.  R.  622;  4  L.  G.  E.  821;  21  Cox,  C.  C. 
230-Div.  Ct. 

58.  Evidence  in  writing  to  Connect  Particu- 
lar Consignment  with  W arranty  —  Sale  of 
Food  and  Drugs  Act,  1875  (38  &  39  Vict.  c. 
63),  ss.  9,  25.]— In  October,  1905,  the  appel- 
lant, a  dairyman,  contracted  with  a  dairy 
company  to  purchase  from  them  the  whole  of 
the  milk  required  tar  his  dairy  for  twelve 
mouths,  all  the  milk  being  warranted  pure 
with  all  its  cream  as  received  from  the  cow. 
In  June,  1906,  a  consignment  of  milk  was 
delivered  to  the  appellant  by  the  dairy  com- 
pany under  the  contract  with  a  delivery  note 
giving  the  date  and  the  name  of  the  dairy 
company  as  consignors.  A  portion  of  the 
consignment  was  sold  to  the  respondent,  and 
on  analysis  was  found  to  be  deficient  in  milk 
fat  to  the  extent  of  28  per  cent.  On  a  prose- 
cution of  the  appellant  under  sect.  9  of  the 
Sale  of  Food  and  Drugs  Act,  1875,  for  selling 
the  milk  in  its  altered  state,  the  appellant 
relied  on  the  contract  of  October,  1905,  as  a 
warranty  within  sect.  25. 

Held— that  as  by  the  terms  of  the  contract 
the  appellant  was  to  take  all  his  milk  from 
the  dairy  company  in  question,  there  was  a 
sufficient  connection  in  writing  between  the 
particular  consignment  and  the  warranty  to 
constitute  the  warranty  a  defence. 

Watts  v.   Stevens    ([1906]   2  K.   B.   323;   75 
L.  J.  K.  B.  828;  70  J.  P.  418;  95  L.  T.  200;  22 
T.  L.  R.  622;  4  L.  G.  R.  821-Div.  Ct.,  supra) 
discussed. 
Evans   v.   Weatheritt,   [1907]   2  K.   B.  80;   76 

[L.  J.  K.  B.  628;  71  J.  P.  228;  96  L.  T.  641; 
23  T.  L.  R.  424;  5  L.  G.  R.  608-Div.  Ct. 

59.  False  Warranty— Prosecution  for  Giv- 
ing—Guilty Intent—Necessity  of  Showing — 
Sale  of  Food  and  Drugs  Act,  1875  (38  &  39 
Vict.  c.  63),  s.  27.]— To  constitute  the  offence 
under  sect.  27  of  the  Sale  of  Food  and  Drugs 
Act,  1875,  of  giving  a  false  warranty  in  writ- 
ing to  a  purchaser  in  respect  of  an  article 
of  food,  guilty  knowledge  is  necessary,  and  to 
convict  a  person  under  the  section  it  is  neces- 
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sary  to  show  that  such  person  when  he  gave 

the  warranty  knew  that  the  warranty  was 

false. 

Derbyshire  v.  Houliston,  [1897],  1  Q.  B.  772; 
[18  Cox  C.  C.  609;  61  J.  P.  374;  66  L.  J.  Q.  B.  | 
569;  76  L.  T.  624;  13  T.  L.  Pv.  377;  45  W.  R. 
527— Div.  Ct. 

60.  False  Warranty— Original  Vcndoi — 
Sub-Purchaser— Time  Within  which  Com- 
plaint against  Original  Vendor  must  be 
Made— Six  Calendar  Months  from  Date  of 
Selling  Goods  upon  the  False  Warranty- 
Sale  of  Food  and  Drugs  Act,  1875  (38  &  39 
Vict.  c.  63).  s.  20— Sale  of  Food  and  Drugs 
Act,  1879  (42  &  43  Vict.  c.  30),  s.  10— Sale  of 
Food  and  Drugs  Act,  1899  (62  &  63  Vict.  c.  51), 
s.  19;  s.  20,  sub-s.  6— Summary  Jurisdiction 
Act,  1848  (11  &  12  Vict.  c.  43),  s.  11.]— On 
November  20th,  1900,  the  respondents, 
Avholesale  grocers,  sold  to  a  retail  dealer 
certain  pepper,  with  a  written  warranty 
that  it  was  genuine  white  pepper.  On  May 
16th,  1901,  the  retail  dealer  sold  some  of  the 
pepper  to  a  sergeant  of  police,  who  sub- 
mitted it  for  analysis,  when  it  was  found  to 
contain  10  per  cent,  of  bleached  pepper- 
husks.  On  July  6th,  1901,  an  information 
was  laid  against  the  respondents,  charging 
them,  under  sect.  20,  sub-s.  6,  of  the  Sale  of 
Food  and  Drugs  Act,  1899,  with  having 
given,  on  May  16th,  to  the  purchaser  a  false 
warranty  in  writing,  stating  the  pepper  to 
be  genuine  white  pepper. 

Held— that   the   proceedings,    having   been 

taken    more    than    six    months    after    the 

written  warranty  was  given,  were  too  late. 

Whitaker  v.  Pomfret  Brothers,  [1902]  1  K.  B. 

[661;  71  L.  J.  K.   B.  353;  66  J.  P.  408;  50 

W.  R.  393;  86  L.  T.  420;  18  T.  L.  R.  355; 

20  Cox,  C.  C.  180— Div.  Ct. 

61.  False  Warrayity-"  Reason  to  Believe 
that  the  Statements  and  Descriptions  Con- 
tained Therein  were  True"— Offence  Outside 
Jurisdiction— Purchase  not  for  Analysis- 
Sale  of  Food  and  Drugs  Act,  1875  (38  &  39 
Vict.  c.  63),  ss.  25,  27— Sale  of  Food  and 
Drugs  Act,  1899  (62  &  63  Vict.  c.  51),  s.  20, 
sub-ss.  5,  6.]— The  appellant,  a  farmer  in 
Wiltshire,  sent  a  churn  of  milk  to  London 
consigned  to  the  G.  W.  &  M.  Dairies  Com- 
pany at  Paddington  Station,  where  it  was 
received  by  them.  The  churn  had  a  label 
attached  containing  the  words  "  warranted 
pure  with  all  its  cream,"  which  was 
removed  by  the  Dairies  Company  at  the 
station.  The  churn  was  delivered  by  the 
Dairies  Company,  unopened,  and  in  the  same 
state  as  when  they  received  it,  to  one  D.,  a 
milk-seller  at  Shepherd's  liush.  in  the 
county  of  London.  D.'s  servant  was  sum- 
moned by  the  respondent— an  inspector— bo- 
fore  the  justices  at  15rontford  for  selling 
adulterated  milk,  and  gave  notice  to  the 
respondent  under  sect.  25  of  the  Sale  of  Food 
and  Drugs  Act,  1875,  as  amended  by  sect.  20, 
sub-sect.  4,  of  the  Sale  of  Food  and  Drugs 


Act,  1899,  and  also  to  the  Dairies  Company, 
that  he  intended  to  rely  on  the  written  war- 
ranty of  the  Dairies  Company;  but  no  such 
notice  was  given  to  the  appellant.  The  sum- 
mons against  D.'s  servant  was  dismissed 
upon  the  ground  that  he  was  entitled  to  the 
protection  of  sect.  25  of  the  Act  of  1875,  as 
amended  by  sect.  20,  sub-sect.  4,  of  the  Act 
of  1899.  The  Dairies  Company  were  then 
summoned  before  the  justices  of  Brentford 
under  sect.  27  of  the  Act  of  1875,  as 
amended  by  sect.  20,  sub-sect.  6,  of  the  Act  of 
1899,  for  having  given  a  false  warranty  to 
D.;  and  the  Dairies  Company  thereupon 
gave  notice  to  the  respondent  and  to  the  ap- 
pellant that  they  intended  to  rely  on  the 
warranty  given  by  the  appellant.  The  sum- 
mons was  dismissed  upon  the  same  ground 
as  the  summons  against  D.'s  servant  was 
dismissed.  The  appellant  was  then  sum- 
moned before  the  justices  of  Brentford 
under  sect.  27  of  the  Act  of  1875,  as  amended 
by  sect.  20,  sub-sect.  6,  of  the  Act  of  1899,  for 
having  given  a  false  warranty  to  the  Dairies 
Company  in  respect  of  the  milk  sold  by  him 
to   the   company. 

Held— That  sect  20,  sub-sect.  5,  of  the  Act 
of  1899  did  not  apply,  as  the  Dairies  Com- 
pany did  not  purchase  for  analysis,  and  sect. 
25  of  the  Act  of  1875  dealt  with  the  special 
individual  who  sold  the  milk  to  the  pro- 
secutor; that  the  defence  of  the  Dairies  Com- 
pany really  was  that  they  "  had  reason  to 
believe  that  the  statements  and  descriptions 
contained  therein  were  true,"  and  not  that 
the  article  in  ciuestion  was  purchased  with  a 
written  authority;  that  the  warranty  was 
given  and  the  milk  was  sold  to  the  Dairies 
Company  outside  the  jurisdiction  of  the 
Court,  and  that  the  Brentford  justices  had 
no  jurisdiction  to  entertain  the  proceedings 
against  the  appellant. 

Manners  v.  Tyler,   [1902]   1    K.    B.    901;    71 

[L.  J.  K.  B.  585;  66  J.  P.  806;  40  W.  E.  604; 

86  L.  T.  716;  20  Cox,  C.  C.  222-Div.  Ct. 

62.  Importation  of  Adulterated  Butter  not 
so  Marked— Defence  of  ]]'arranty—Sale  of 
Food  and  Drugs  Act,  1899  (62  &  63  Vict.  c. 
51),  ss.  1,  20  (3),  25,  28.]— Where  a  defendant 
is  charged  under  sect.  1  (1)  of  the  Sale  of 
Food  and  Drugs  Act,  1899,  with  importing 
adulterated  butter  in  packages  not  con- 
spicuously marked  witli  a  name  or  descrip- 
tion indicating  that  the  butter  has  been  so 
treated,  he  cannot  rely  upon  a  warranty  of 
purity  received  ))y  him  trom  the  foreign 
vendor. 

The  defence  of  warranty  is  only  open  to  a 
person     charged     with     selling     adulterated 
goods  in  the   United   Kingdom. 
Kelly    v.    Lonsoale,    [1906]    2    K.    B.    486;    75 

[L.   J.   K.   822;   70  J.    P.   411;  95   L.   T.   427; 
22  T.  L.  K.  G85;  4  L.  G.  R.  949-Div.  Ct. 

i  63.  Preservative  Added— "  Sold  in  the  Same 
I  Slate  as  when  Purchased  "—Sale  of  Food 
\  and  Drugs  Act,  1875  (38  &  39  Vict.  c.  63), 
'  s.  25.]— The  rospondout   was  summoned   for 
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selling  milk  which  was  deficient  in  fat  to  the 
extent  of  at  least  3  per  cent.,  and  contained 
added  water  to  the  amount  of  5.2  per  cent. 
He  relied  on  a  warranty  under  which  he 
bought  the  milk  by  virtue  of  sect.  25  of  the 
Sale  of  Food  and  Drugs  Act,  1875,  but  ad- 
mitted that  he  had  added  one  ounce  of  milk 
preservative  to  each  ten  gallons  of  milk. 

Held— that  the  respondent  could  not  rely 
on  the  warranty  as  a  defence,  as  he  had  not 
sold  the  milk  "  in  the  same  state  as  when 
purchased." 

Hennen  v.  Long,  (1904)  68  J.  P.  237;  90  L.  T. 
[387;  20  Cox,  C.  C.  608-Div.  Ct. 

64.  Prior  Correspondence  as  to  or  Verbal 
Agreement  to  give  —  Labels  on  Churns — 
"  Pure  New  Milk  with  all  its  Cream  "—"  A 
Copy  of  such  Warrantij  "Sale  of  Food  and 
Drugs  Act,  1875  (38  &  39  Vict.  c.  63),  s.  25— 
Sale  of  Food  and  Drugs  Act,  1899  (62  &  63 
Vict.  c.  51),  s.  20,  sub-s.  1.]— To  bring  the 
respondents— vendors  of  milk — within  sect. 
25  of  the  Sale  of  Food  and  Drugs  Act,  1875, 
it  is  necessary  for  them  to  prove  that  there 
was  a  purchase  by  them  under  a  warranty 
which  justified  the  resale.  There  might  be 
correspondence  respecting  the  warranty  or 
a  verbal  contract  to  give  a  warranty  and  a 
subsequent  delivery  of  the  milk  in  churns 
on  each  of  which  there  was  written  "  Pure 
new  milk  with  all  its  cream."  In  such  a 
case  a  copy  of  the  label  constitutes  "  a 
copy  of  such  warranty "  within  sect.  20, 
sub-s.  1,  of  the  Sale  of  Food  and  Drugs 
Act,  1899. 

Irving    v.    Callow    Park    Dairy    Co.,    Ld.  ; 

[Bacon   v.    Callow    Park    Dairy    Co.,    Ld., 

(1902)  66  J.  P.  804;  87  L.  T.  70;  18  T.  L.  E. 

573;  20  Cox,  C.  C.  295— Div.  Ct. 

65.  Sale  by  Retail— Warranty  from  Whole- 
sale Deale) — Notice— Sale  of  Food  and  Drugs 
Act,  1875  (38  &  39  Vict.  c.  63),  s.  25— Mar- 
garine  Act,  1887  (50  &  51  Vict.  c.  29),  ss.  3,  7 
—Sale  of  Food  and  Drugs  Act,  1899  (62  &  63 
Vict.  c.  51),  s.  20.]— The  appellant  was  sum- 
moned on  October  26th,  1903,  for  selling 
butter  not  of  the  nature,  substance  and 
quality  demanded  of  him.  He  did  not  deny 
the  correctness  of  the  analyst's  certificate 
showing  an  excess  of  water  in  the  butter, 
but  relied  for  his  defence  upon  a  warranty 
with  which  he  purchased  the  butter  in  ques- 
tion from  a  wholesale  dealer.  On  November 
2nd  the  appellant  gave  notice  of  such  defence 
to  the  respondent  in  the  following  terms : 
"  With  reference  to  the  summons  of  ...  . 
we  beg  to  give  you  formal  notice  that  our 
client  purchased  the  same  butter  with  a 
written  warranty  from  George  Little,  Ld., 
general  provision  merchants,  of  84,  Corpora- 
tion Street,  Manchester.  The  following  is  a 
copy  of  the  warranty  in  question :  '  We 
guarantee  all  butter  sold  by  us  to  be  abso- 
lutely pure.  Guaranteed  pure  butter  in 
accordance  with  the  3rd  and  7th  sections  of 
the   Margarine    Act,    1887.'      The   defendant 


sold  the  butter  in  question  in  the  same  state 
as  purchased,  and  at  the  time  when  he 
sold  it  had  no  reason  to  believe  that  it  was 
otherwise.  The  defendant  intends  to  rely  on 
the  foregoing  as  a  defence  to  this  sum- 
mons." 

It  appeared  that  the  appellant  had  been 
dissatisfied  with  the  guarantee,  and  after 
the  butter  had  been  delivered,  but  before 
the  sale  to  the  respondent,  had  taken  it  to 
the  wholesale  house,  who  added  the  conclud- 
ing words :  "  Guaranteed  pure  butter  in 
accordance  with  the  3rd  and  7th  sections 
of  the  Margarine  Act,  1887.  In  case  of  sam- 
ples being  taken  for  analysis,  show  this  war- 
ranty to  the  inspector." 

Held— that  the  notice  was  a  good  one,  in 
spite  of  the  addition  of  the  concluding 
words,  and  the  appellant  was  entitled  to  rely 
on  the  warranty. 

Farthing  v.  Parkinson.    (1904)   68  J.  P.  353; 
[90  L.  T.  783;  20  Cox,  C.  C.  661-Div.  Ct. 

66.  Sale  by  Retail  —  Warranty  Given  to 
Middleman  by  Producei — Whether  Retailer 
Can  Rely  on— Sale  of  Food  and  Drugs  Act, 
1875  (38  &  39  Vict.  c.  63),  s.  25.]— A  retailer 
cannot  rely  upon  a  written  warranty  given 
to  the  middleman  by  the  producer,  at  any 
rate  unless  the  middleman  agrees  in  writing 
to  give  him  the  benefit  of  such  warranty. 

The  respondent,  a  milkman,  contracted 
with  a  wholesale  firm  for  "  a  supply  of 
genuine  milk  as  received  from  farmers." 
There  was  also  this  clause  in  the  agree- 
ment :  "It  is  fully  understood  that  this 
agreement  is  for  milk  as  received  from  the 
farmers,  that  no  warranty  is  hereby  im- 
plied, and  that  the  buyer  must  satisfy  him- 
self of  its  quality  before  it  is  accepted  by 
him."  The  farmer  gave  a  written  warranty 
to  the  wholesale  firm.  On  an  information 
against  the  respondent  by  the  appellant  for 
selling  to  him  milk  from  which  23  per  cent, 
of  fat  had  been  abstracted. 

Held— that   the  respondent  could  not  rely 
on  sect.  25  of  the  Act  of  1875,  because  the 
warranty  given  by  the  farmer  to  the  whole- 
sale company  was  not  a  warranty  to  him. 
Hargreaves  v.  Spaceman,  (1907)  98  L.  T.  41;  72 

[J.  P.  52;  G  L.  G.  II.  145;  24  T.  L.  E.  173- 
Div.  Ct. 

II.  SALE  OF  UNSOUND  MEAT. 

A/id  xpc  title  Public  Health. 
(a)  Generally. 

67.  Condemnation  by  Justice— Damage 
Sustain  id  by  Owner — Jutisdiction  of  Arbi- 
trator—"  Full  Compensation"— Value  of 
Meat  and  Expenses — Pullic  Health  Act, 
1875  (38  &  39  Vict.  c.  55),  ss.  116,  117,  308.]— 
Meat  was  seized  by  an  inspector  of  nuisances 
of  the  local  authority  as  unsound,  and  con- 
demned by  a  justice  under  sects.  116  and  117 
of  the  Public  Health  Act,  1875.  The  owner 
of  the  meat  was  thereupon  summoned  for 
an   offence   under   sect.    117,    but   the 
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trates  dismissed  the  summons  upon  an  ob- 
jection to  its  form,  without  inquiring  into 
the  merits.  The  owner  of  the  meat  claimed 
compensation,  to  be  settled  by  arbitration, 
under  sect.  308,  for  damage  sustained  by 
him  by  reason  of  the  exercise  by  the  local 
authority  of  the  powers  of  the  Act;  and  the 
arbitrator  found  that  the  meat  was,  at  the 
time  of  its  condemnation,  sound  and  fit  for 
the  food  of  man,  and  he  included  in  the  dam- 
age sustained  by  the  owner  of  the  meat  the 
loss  of  the  carcase,  and  the  expenses  of  and 
incidental  to  the  seiziire  and  in  defending 
himself  before  the  magistrates.  In  an 
action  on  the  award  the  judge  refused  to 
admit  evidence  that  the  meal  was  unsound 
at  the  time  it  was  condemned,  and  gave  judg- 
ment for  the  amount  claimed. 

Held— that  the  question  of  the  soundness 
of  the  meat  at  the  time  of  its  condemnation 
was  a  question  of  fact  for  the  arbitrator  to 
determine,  and  his  finding  could  not  be  re- 
versed in  the  action. 

Held  also— that  the  "  full  compensation  " 
to  Avhich  the  owner  of  the  meat  was  entitled 
would  include  the  value  of  the  meat  and  the 
expenses  incurred  by  him  in  connection  with 
the  seizure  and  in  defending  himself  before 
the  magistrates. 

Walssvw  I'.  Brighouse  Coeporatiox,  [1899]  2 

[Q.    B.  28G;  G8  L.  J.  Q.  B.  828;  47  W.  E.  GOO; 

81  L.  T.  2;  15  T.  L.  E.  403— C.  A. 

68.  Condemnation  by  Justice  —  Damage 
Sustained  by  Ownci — "Full  Compensation" 
Value  of  Meat — Expenses— Public  Health 
Act,  1875  (38  &  39  Vict.  c.  55),  ss.  IIG,  117,  308.] 
Upon  an  arbitration  under  sect.  308  of  the 
Public  Health  Act,  1875,  the  sole  matters  to 
be  settled  by  the  arbitrators  and  the  umpire 
are  the  fact  that  damage  was  suffered  and 
the  amount  of  compensation  for  such  dam- 
age. 

The  cost  of  expenses  incurred  by  reason  of 

the   prosecution   should   not   be   included   in 

the  compensation  to  be  awarded. 

Ee    Davies    and    Riio.voda    Urban    District 

[Council,   (1899)  80  L.  T.  69G— Div.  Ct. 

89.  Deposited  for  Sale— Intended  for  the 
Food  nf  Man— Public  Ueulth  Act,  1875  (38  & 
39  Vict.  c.  55),  ss.  IIG,  117.]— On  a  Monday 
morning,  the  respondeat,  a  medical  officer  of 
health,  visited  the  shop  of  the  appellant,  a 
butcher,  which  was  being  cleansed,  there 
being  one  custcmer  in  the  shop.  The  in- 
spector found  a  safe  in  the  shop  whicli  was 
closed ;  en  being  opened  it  was  found  to  con- 
tain, besides  a  quantity  of  sound  meat,  some 
pieces  which  showed  signs  of  decomposition. 
It  was  proved  that  the  safe  liad  not  been 
opened  since  midnight  on  the  preceding  Satur- 
day, and  that  in  the  ordinary  course  of 
business  the  meat  woiikl  have  l)oen  ex- 
amined after  the  shop  vas  cleansed  before 
Betting  it  out  for  sale. 

Held— that  there  was  no  evidence  lliattho 


meat    was    deposited    lor    sale  and   was  in- 
tend:3d  for  the  food  of  n;an. 

WiELAND  V.  BuTLER-HoCfAN,   (1904^  78  L.  J.  K.  B. 

[513;  68  J.  P.  310;  53  AV.  E.  63;  90  L.  T.  588; 
20  T.  L.  E.  419;  20  Cox,  C.  C.  630— Div.  Ct. 

70.  Destruction  of  Unsound  Meat  Without 
Ordir  of  a  Justice— Liability  of  Local  Autlio- 
rity— Public  Health  Act,  1875,  ss.  IIC,  117.]— 
An  assistant  inspector  of  nuisances  acting 
under  the  directions  of  the  medical  officer  of 
health  of  the  borough  c/ppointed  under  sect. 
11  of  the  Towns  Improvement  Clauses  Act, 
1847  (10  &  11  Vict.  c.  34),  seized  a  certain 
quantity  of  unsound  meat  exposed  for  sale 
and  intended  for  the  food  of  man,  and  caused 
the  same  to  be  destroyed  without  an  order 
of  a  justice  of  the  peace  obtained  in  that 
behalf. 

Held — by  Bruce,  J.,  tn  further  considera- 
tion, that  the  seizure  and  subsequent 
destruction  were  improper,  and  the  corpora- 
tion of  the  borough  were  liable  to  damages 
for  the  wrongful  acts  of  their  servants. 

Ormerod  v.  Eochdale  Corporation,   (1898)  62 
[J.  P.  153— Bruce,  J. 

71.  Exposure  for  Sale  —  Veterinary  Sur- 
geon's Negligence  in  Giving  Certificate- 
Aiding  and  Abetting— Summary  Jurisdiction 
Act,  1848  (11  &  12  Vict.  c.  43),  s.  5-Ptiblic 
Health  Act,  1875  (38  &  39  Vict.  c.  55),  s.  117.] 
—Justices  found  that  a  veterinary  surgeon 
had  been  guilty  of  negligence  in  giving  a 
certificate  as  to  a  carcase  being  sound  and 
healthy,  and  that  such  negligence  had  in 
fact  caused  the  exposure  of  unsound  meat 
for  sale,  and  that  he  thereby  abetted  a 
butcher  in  exposing  the  same  for  food  of 
man,  and  they  convicted  him. 

Held— that  as  all  that  the  justices  had 
fouud  against  the  surgeon  was  negligence 
they  could  not  convict  him  of  aiding  and 
abetting  the  commission  of  the  offence  upon 
such  a  finding. 

Callow  v.     Tillstone,   (1901)  64  J.  P.  823;  83 
[L.  T.  411;  19  Cox.  C.  C.  576-Div.  Ct. 

72.  "Exposure  for  Sale"— Public  Health 
Act,  1875  (38  &  39  Vict.  c.  55),  ss.  IIG,  117— 
Public  Health  Acts  Amendmrnt  Act,  1890  (53 
&  54  Vict.  c.  59),  s.  28.]— A  cow,  the  property 
of  a  farmer  in  the  country,  had  })een  killed 
and  dressed  when  at  the  point  of  death 
from  inflammation.  Tlie  appellant,  knowing 
the  circumstances,  had  purchased  the 
diseased  carcase,  nntl  arranged  with  a  meat 
salesman  carrying  on  business  at  II.  to  con- 
sign it  to  him  for  sale;  and  the  appellant 
deposited  the  carcase  on  the  premises  of  the 
meat  salesman  for  the  i)urpose  of  sale  and 
intended  for  the  food  of  man.  'J'ho  meat  was 
seized  at  that  place  by  the  respondent,  nn 
inspector  of  nuisances,  and  subsequently 
condemned.  The  appellant  was  convirted 
l)y  the  stipendiary  magistrate. 

Held— that  ns  there  had  been  no  exposure 
for  sale  by  the  appellant,  but  only  a  deposit 
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for  purposes  of  sale  upon  premises  other  than 
his  own,  he  could  not  be  convicted  under 
sect.  117  of  the  Public  Health  Act,  1875, 
which  was  not  affected  by  sect.  28  of  the 
Public  Health  Acts  Amendment  Act,  1890, 
and  that  accordingly  the  conviction  must  be 
quashed. 

Barlow  v.   Terrett   ([1891]   2  Q.  B.   107;  60 
L.  J.  M.  C.  104;  55  J.  P.  632;  39  W.  E.  640; 
65  L.  T.  148— Div.  Ct.)  followed. 
Firth   v.    M'Phail,    [1905]    2   K.    B.    300;    74 

[L.  J.  K.  B.  458;  69  J.  P.  203;  92  L.  T.  567; 

21  T.  L.  E.  403;  3  L.  G.  E.  478;  20  Cox,  C.  C. 
821-Div.  Ct. 

73.  Sumrnons  Issued  by  One  Magistrate- 
Hearing  by  a  Different  Magistrate  who  Con- 
demns the  Meat— Application  for  a  Case  to 
be  Stated— CettioTari— Towns  Improvement 
Clauses  Act,  1847  (10  &  11  Vict.  c.  34),  s.  131.] 
—Where  under  sect.  131  of  the  Towns  Im 
provement  Clauses  Act,  1847,  a  magistrate 
condemns  meat  brought  before  him  as  unfit 
for  human  food,  a  summons  in  respect  there- 
of may  be  issued  by  another  magistrate, 
though  the  magistrate  who  adjiidicates  upon 
the  summons  must  be  the  magistrate  who 
condemned  the  meat. 

Where  an  application  to  a  magistrate  to 
state  a  case  has  been  granted,  the  Court 
will  not  exercise  its  discretion  by  making 
a  rule  for  a  certiorari. 

Eex  f .  Thomas,  (1902)  18  T.  L.  R.  71— Div.  Ct. 
(b)  In  London. 

74.  Prosecution  by  Sanitary  Inspector  "on 
Behalf  of  Sanitary  Authority  "—No  Express 
Authority— Right  of  Private  Individual  to 
Prosecute  —  Public  Health  (London)  Act, 
1891  (54  &  55  Vict.  c.  76),  ss.  47  (2),  107,  123.]- 
The  respondent,  a  sanitary  inspector,  pur- 
porting to  act  on  behalf  of  the  borough 
council,  the  sanitary  authority,  laid  an  in- 
formation under  sect.  47  (2)  of  the  Public 
Health  (London)  Act,  1891,  against  the  ap- 
pellant for  having  on  his  premises  unsound 
meat  intended  for  the  use  of  man.  The 
respondent  had  no  express  authority  from 
the  sanitary  authority. 

Held— that  a  private  individual  may  take 
proceedings  under  that  section  :  that,  there- 
fore, it  was  unnecessary  for  a  sanitary 
inspector  to  have  the  express  authority  of 
the  sanitary  authority,  and  that  the  words 
in  the  information  "on  behalf  of  the 
borough  council"  could  be  rejected  as  mere 
surplusage. 

GiEBLER  V.  Manning,  ri906]  1  K.  B.  709;  75  L  J 

[K.   B.  463;  70  J.  P.  181;  54  W.  E.  527;  94 

L.  T.  580;  22  T.  L.  E.  416;  4  L.  G.  E.  561; 

21  Cox,  C.  C.  160-Div.  Ct. 

75.  Taken  by  Inspector  from  Shop  of  Be- 
tail  Butcher— Finding  of  Magistrate  that 
there  had  been  no  Exposure  for  Sale— Pro- 
ceedings against  the  Original  Vendor— 
"Liable     to     be     Seized"— Public     Health 
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(London)  Act,  1891  (54  &  55  Vict.  c.  76),  s. 
47  (1)  (2)  (3).]-The  appellant,  an  inspector, 
found  hanging  in  the  doorway  of  a  retail 
butcher  some  diseased  meat,  which  was  taken 
away  by  him  and  subsequently  destroyed 
by  order  of  a  magistrate.  It  was  found  as 
a  fact  by  the  magistrate  that  the  meat  was 
not  exposed  for  sale,  and '  would  not  have 
been  sold  until  it  had  been  passed  by  the 
inspector.  It  had  very  shortly  before  the 
visit  of  the  inspector  been  brought  by  the 
respondent,  a  wholesale  dealer.  In  a  sum- 
mons against  the  respondent  for  an  offence 
under  sect.  47  (3)  of  the  Public  Health 
(London)  Act,  1891, 

Held— that  the  words  "liable  to  be 
seized"  in  that  siib-section  mean  "prima 
facie  liable  to  be  seized  at  the  time  of  the 
sale  by  the  wholesale  dealer  by  reason  of 
its  condition,"  and  that  it  is  not  necessary 
that  it  should  have  been  sold  or  exposed 
for  sale,  or  deposited  in  any  place  for  the 
purpose  of  sale,  or  of  preparation  for  sale, 
by  the  person  who  had  bought  it  from  the 
original  vendor. 

R.  V.  Dennis  ([1894]  2  Q.  B.  458;  63  L.  J. 
M.  C.  153;  58  .7.  P.  822;  42  W.  E.  586;  71  L.  T 
436-C.C.E.)   discussed. 

Geivell  v.  Malpas,  [1906]  2  K.  B.  32;  75  L   J 

[K.  B.  647;  70  J.  P.  334;  95  L.  T.  123;*  22 

T.  L.  E.  515;  4  L.  G.  E.  668;  21  Cox.  C.C. 

220-Div.  Ct. 

III.  SALE  OF  BREAD. 

76.  Sale— Otherwise  than  by  Weight— Irish 
Bread  Act.^—Bj  1  &  2  Vict.  c.  28,  s.  4,  all 
bread  sold  in  Ireland  must  (with  certain 
exceptions)  be  sold  by  weight  only  and  not 
by  measure. 

To  satisfy  these  requirements,  the  bread 
must  be  actually  weighed  as  bread  before 
or  at  the  time  of  sale.  It  is  not  sufficient 
to  show  that  the  dough  was  cut  by  a 
machine  into  pieces  calculated,  when  baked, 
to  weigh  a  certain  number  of  pounds. 
Slater  v.  Brewsters,  [1905]  2  Jr.  E.  258— 
[K.  B.  D. 

77.  Sale  otherwise  than  by  Weight— Two- 
penny Loaf— 3  Geo.  4,  c.  cvi.  5.  4.]— An  in- 
spector in  the  employment  of  the  appellants 
sent  a  person  to  the  shop  of  the  respondent. 
The  messenger  asked  for  a  2d.  loaf,  and 
was  served  by  the  respondent  with  a  loaf 
similar  in  shape  and  appearance  to  a  cot- 
tage loaf  usually  sold  at  2d.  The  loaf  was 
not  weighed  by  any  one  in  his  presence, 
and  nothing  was  said  as  to  its  weight.  It 
was  subsequently  weighed  by  the  inspector, 
and  found  to  weigh  some  2  ozs.  less  than 
2   lbs. 

Held— that  this  was  a  selling  of  bread 
contrary  to  3  Geo.  4,  c.  cvi.  s.  4. 

LoNnoN  County  Council  v.  Eead,  [1900]  1  Q.  B. 

[288;   69  L.  J.   Q.   B.   39;   63  J.   P.   774;  48 

W.  E.  393;  81  L.  T.  452;  16  T.  L.  E.  14— 

Div.  Ct. 
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Sale  of  BresiA—Conthmed. 

78.  Sale  Otherwise  than  "  by  Weight  "— 
True  Weight  not  Ascertained— B  Geo.  4,  c. 
cvi.  s.  4.]— The  true  weight  of  the  quantity 
of  bread  sold  for  a  particular  price  must 
be  ascertained,  either  before  it  is  sold  or 
exposed  for  sale,  or  else,  if  necessary,  in 
the  presence  of  the  purchaser.  A  baker, 
upon  being  asked  for  a  half-quartern  loaf 
of  bread,  put  a  loaf  into  a  weighing  scale, 
there  being  already  a  2-lb.  weight  in  the 
other  scale.  The  loaf  did  not  move  the 
beam.  It  was  then  handed  to  the  pur- 
chaser. The  loaf  when  weighed  subse- 
qixently  was  found  to  weigh  5  ozs.  short  of 
2  lbs. 

Held— that  there  was  no  evidence  that  the 
bread  had  been  weighed  at  all,  or  that  its 
weight  had  been  ascertained,  or  that  it  had 
been  sold  "  by  weight "  within  sect.  4  of  the 
London  Bread  Act,  1822;  and  that  the  seller 
was   liable   to   be    convicted. 

Cox    V.    Bleines,     [1902]    1    K.    B.    670;    71 

[L.  J.  K.  B.  437;  66  J.  P.  407;  50  W.  R. 

392;  86  L.  T.  563;  18  T.  L.  E.  356;  20  Cox, 

C.  C.  188-Div.  Ct. 

i 

79.  Sale  Otherwise  than  by  Weight- 
Loaves  Weighing  Approximately  Two 
Pounds — Sold  as  One  Pound  and  Three- 
quarters— Each  Loaf  Tested  in  Scales  as  Ex- 
ceeding that  Weight— Bread  (Sale  in 
London)  Act,  1822  (3  Geo.  4,  c.  106),  ss.  4,  5.] 
—In  order  to  comply  with  the  provisions  of 
the  Bread  Act,  1822,  which  prohibit  the 
sale  of  bread  otherwise  than  by  weight 
within  ten  miles  of  the  Eoyal  Exchange,  it 
is  sufficient  to  ascertain  that  the  weight  of  a 
loaf  is  above  the  weight  professed  to  be 
sold  without  ascertaining  its  exact  weight. 

Dictum  of  Channell,  J.,  in  Cox  v.  Bleincs 
([1902]  1  K.  B.  670;  71  L.  J.  K.  B.  437;  66 
J.  P.  407;  50  W.  R.  392;  86  L.  T.  563;  18 
T.  L.  R.  356— Div.  Ct.,  supra)  approved  and 
followed. 

Bridge  v.  Passman,   (1904)  68  J.  P.  129— 

[Div.  Ct. 

80.  Sale  Otherwise  than  by  Weight— Each 
Lnnf  must  be  Weighed  by  Itself— Bread  Act, 
1836  (6  &  7  Will.  4  c.  37).  s.  4.]— A  person 
went  to  the  respondent's  shop  and  asked  for 
a  loaf  of  bread.  Tie  was  served  with  a  loaf, 
for  which  he  paid  3d.  and  which  purported 
to  be  a  21b  loaf.  It  was  then  weighed  and 
found  to  bo  i  oz.  deficient  in  weight.  The 
respondent  proved  he  had  wciglied  all  the 
loaves  baked  that  morning,  three  at  a  time, 
and  all  the  batrlies  weighed  6  lb.,  and  that 
the  loaf  in  question  had  been  so  weighed. 

HELD-that  the  loaf  had  not  been  properly 
weighed,  as  the  weighing  must  bo  such  as  to 
show  the  weight  of  each  particular  loaf  sold 
to  the  customer. 
Welch  v.  Cutler,  (1905)  6')  J.  P.  149;  92  L.  T. 

[239;  3  L.    G.    R.  282;  20    Cox.  C.    C.  809- 
Div.  Ct. 


IV.  MARGARINE. 

81.  Analyst's  Certificate— Sale  of  Food  and 
Drugs  Act,  1899  (62  &  63  Vict.  c.  51),  s.  19  (2) 
—Margarine  Act,  1887  (50  &  51  Vict.  c.  29),  s. 
3.]— A  defendant  was  charged  with  selling 
to  the  prosecutor's  prejudice  as  butter,  "an 
article  or  quantity  of  material  of  the  weight 
of  1  lb.,  or  thereby,  which  was  not  of  the 
nature,  substance  and  quality  of  butter,  but 
was  margarine";  the  complaint  further 
alleged  "  that  the  said  article  or  quantity 
of  material,  or  sample  of  said  parcel  of  mar- 
garine "  was  analysed  by  a  public  analyst 
and  "certified  by  him  to  be  of  the  nature 
labelled."  The  certificate,  a  copy  of  which 
was  served  with  the  complaint,  certified  that 
the  article  Avas  "  not  of  the  nature,  sub- 
stance, and  quality  of  butter,"  and  gave  par- 
ticulars of  the  analysis,  but  did  not  say  that 
the  article  was  "margarine." 

Held— (1)  that  it  was  not  necessary  to  set 
out  the  particulars  of  the  analysis  in  the 
complaint;  and  (2)  that  the  use  in  the  com- 
plaint of  the  word  "  margarine  "  was  mere 
surplusage,  and  did  not  invalidate  it 
Wilson  v.  M'Laughlin,  [1907]  S.  C.  (J.)  61— 
[Ct.  of  Justiciary. 

82.  Branding  —  Labelling  —  "  Package  "— 
"  Parcel"— Butt  of  Margarine— Small  Quan- 
tity taken  therefrom  for  Sale— Margarine 
Act,  1887  (50  &  51  Vict.  c.  29),  s.  6.]— On  the 
counter  of  the  defendant's  shop  was  a  butt 
of  margarine  with  the  lid  removed,  but 
"  branded "  as  required  in  the  case  of  a 
"  package  "  containing  margarine  by  sect.  6 
(1)  of  the  Act  of  1887. 

An  assistant,  asked  for  a  pound  of  mar- 
garine, took  that  quantity  from  the  butt 
and  sold  it. 

Held— that  the  defendant  was  liable  to  be 
convicted  under  sect.  6  (2),  for  the  margarine 
in  question  ought  to  have  been  "labelled," 
as  it  came  within  the  words  "  and  if  such 
margarine  be  exposed  for  sale  by  retail,  there 
shall  be  attached  to  each  '  parcel "  thereof 
.  .  .  a  label  .  .  ." 
Maguibe  v.  Porter,  [1905]  2  Ir.  R.  147— 

[K.  B.  D. 

83.  Branding— Package  Containing  Mar- 
garine Sold  by  Dealer  in  Margarine — Tub 
Containing  Margarine  behind  the  Counter — 
Margarine  /lc^'l887  (50  &  51  Vict.  c.  29).  s. 
6.]— By  sect.  6  of  the  ^Slargarino  Act.  1887: 
"Every  persoi  doalii\s'  in  margarine  in  the 
manner  described  in  the  preceding  section 
shall  conform  to  the  following  regulations: 
Every  package,  whether  open  or  closed,  and 
containing  margarine,  shall  be  branded  or 
durably  marked  'mnrpaiino'  on  the  top, 
bottom,  and  sides  .  .  ." 

A  tub  open  at  tlie  top,  placed  at  the  back 
of  the  counter  of  a  shop  in  full  view  of  any- 
one nntv>ring  the  shop  i.nd  containing  mar- 
garine, which  is  sco'ipcd  from  the  tub  for 
delivery  to  rustoniers.  is  a  package  tontnin- 
ing  margarine  within  the  meaning  of  sort. 
6,  and  must  be  miirkod  accordingly. 
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tlLa,Tga,Tine—Cfm(in  ncd. 

McNaib  v.  Horan,  (1904)  68  J.  P.  518;  91  L.  T. 
[555;  20  Cox,  C.  C.  279— Div.  Ct. 

84.  Branding— " Parcel"— Pyramid  of  Six 
Margarine  Pats  with  One  Label— One  "Par- 
cel" or  Six—Marqarine  Act,  1887  (50  &  51 
Vict.  c.  29),  s.  6.]— Separate  pats  of  mar- 
garine exposed  for  sale  by  retail,  each  partly- 
wrapped  in  paper,  with  no  common  wrapper 
or  fastening,  may  form  a  "parcel"  within 
the  meaning  of  sect.  6  of  the  Margarine 
Act,  1887,  and  so  require  only  one  label. 
Parkinson  v.  M'Nair,  (1905)  69  J.  P.  399;  93 

[L.  T.  553;  3  L.  G.  Ft.  982;  21  Cox,  C.  C. 
42— Div.  Ct. 

85.  Excess  of  Water—Sale  not  of  Nature, 
Substance,  and  Quality  demanded— Sale  of 
Food  and  Drugs  Act,  1875  (38  &  39  Vict. 
c.  63),  s.  e— Margarine  Act,  1887  C50  &  51 
Vict.  c.  29).] — The  respondent  purchased  at 
the  appellants'  shop  a  pound  of  margarine 
for  6d.  The  margarine  .was  analysed,  and 
the  certificate  of  the  analyst  stated : 
"  Water,  21  per  cent,  (and  this  was  at  least 
5  per  cent,  in  excess  of  the  amount  of  water 
which  margarine  should  contain)."  Upon 
an  information  charging  the  appellants  with 
selling  margarine  not  of  the  nature,  sub- 
stance, and  quality  demanded  by  the  re- 
spondent, the  analyst  gave  evidence  that, 
in  his  experience,  margarine  shoiild  contain 
less  moisture  than  butter,  but  that  in  his 
certificate  he  had  allowed  the  same  maxi- 
mum of  water  for  the  margarine  as  was 
allowed  in  butter,  viz.,  16  per  cent.  The 
justices  convicted  the  appellants  on  the 
ground  that  the  water  in  the  margarine 
was  excessive. 

Held— that  there  was  evidence  to  justify 
the  conviction. 
Burton  &  Sons  v.  Mattinson,  (1902)  66  J.  P. 

[628;   86   L.    T.    770;    18   T.    L.    E.    545;    20 
Cox,  C.  C.  262-Div.  Ct. 

86.  Fancy  Name  —  Margarine  Sold  as 
"Marvo"  and  as  Margarine— Sale  of  Sub- 
stance under  a  Name  other  than  the  Name 
of  Margarine— Margarine  Act,  1887  (50  &  51 
Vict.  c.  29),  ss.  3,  6.— Sale  of  Food  and  Drugs 
Act,  1889  (62  &  63  Vict.  c.  51),  s.  6  (2).]-If 
a  butter  substitiate  is  sold  as  margarine, 
and  all  the  conditions  of  the  Sale  of  Food 
and  Drugs  and  Margarine  Acts  are  com- 
pied  with,  it  can  at  the  same  time  be  sold 
under  a  fancy  name,  such  as  "Marvo,"  and 
such  a  sale  does  not  constitute  an  offence 
under  sect.  3  of  the  Margarine  Act,  1887. 
Tanner  v.  Dyball,  (1906)  70  J.  P.  279;  94  L.  T. 

[539;  4  L.  G.  E.  506— Div.  Ct. 

87.  Fancy  Name— Margarine  Sold  under 
Fancy  Name— Selling  under  a  Name  other 
than  Margarine— "  Keeloma"  Asked  for  and 
Received— Margarine  Act,  1887  (50  &  51  Vict, 
c.  29),  s.  3.]— P.  asked  for  half  a  pound  of 
"  keeloma  "  and  was  served  with  a  substance 
wrapped  in  brown  paper  with  no  label  or 


printing  upon  it.  P.  paid  4^d.  Nothing 
was  said  by  the  salesman  and  P.  did  not  see 
the  bulk  from  which  the  substance  was 
taken,  and  she  did  not  see  it  wrapped  up. 

Two  notices  were  displayed  in  the  shop : 
(i)  "  If  you  ask  for  biitter  you  will  be  served 
with  one  of  our  new  butter  substitutes," 
and  (ii)  "  Only  keeloma  and  overweight,  the 
new  butter  substitutes,  sold  here,  and  to 
comply  with  the  provisions  of  the  Food  and 
Drugs  Acts,  1875  and  1899,  are  sold  under  the 
name  of  '  margarine.'  " 

On  the  packet  being  opened  it  was  found 
that  tinderneath  the  brown  paper  was  a 
second  wrapper  of  paper  with  the  word 
"  margarine "  printed  on  it  as  required  by 
the  Margarine  Act,  1887,  and  the  Food  and 
Drugs  Act,  1899.  On  the  substance  itself 
was  a  small  label  with  the  words :  "Nine- 
pence.  Keeloma,  the  only  perfect  substitute 
for  butter."  P.  knew  that  the  substance 
was,  what  in  fact  it  was,  margarine. 

On  a  prosecution  for  selling  by  retail  a 
parcel  of  margarine  under  a  name  other 
than  margarine,  to  wit  the  name  of  "keelo- 
ma," contrary  to  the  Margarine  Act,  the 
justices  overruled  the  contention  of  the 
appellants  that,  "  having  regard  to  the 
notices  displayed  in  the  shop,  the  parties 
had  knowledge  that  they  were  in  fact  buying 
margarine,  and  that  the  paper  wrapper 
underneath  the  brown  paper,  being  printed 
as  required  by  the  Act,  the  provisions  of  the 
Act  as  to  the  sale  of  margarine  had  been 
duly  complied  with,"  and  found  as  a  fact 
that  the  substance  was  sold  as  "  keeloma," 
and  convicted  the  vendors.  On  appeal  it 
was 

Held — that  there  had  been  no  ofience  and 
that  the  conviction  must  be  quashed. 
Tanner  v.  Dyball   (supra)  followed. 

Keeloma  Dairy  Co.,   Ld.   v.  Jones,    (1906)   70 

[J.  P.  533;  22  T.  L.  E.  535;  5  L.  G.  E.  246— 

Div.  Ct. 

88.  Importation  of  Margarine  not  Marked 
Margarine— Conviction— Whether  Right  of 
Appeal— Sale  of  Food  and  Drugs  Act,  1899  (62 
&  63  Vict.  c.  51),  ss.  1,  25.]— There  is  no  appeal 
to  quarter  sessions  from  a  summary  convic- 
tion under  sect.  1  of  the  Sale  of  Food  and 
Drugs  Act,  1899,  for  importing  margarine  ex- 
cept in  packages  conspicuously  marked  mar- 
garine, since  by  sect.  1  (2),  "subject  to  the 
provisions  of  this  Act  .  .  .  this  section  shall 
have  effect  as  if  it  were  part  of  the  Customs 
Consolidated  Act.  1876." 

Bray,  J.,  dissented  from  the  judgment  of 
the  Court,  being  of  opinion  that  sect.  25  of 
the  Sale  of  Food  and  Drugs  Act,  1899,  which 
provides  that  "  unless  the  context  otherwise 
requires  ...  an  ofience  under  this  Act  shall 
be  treated  as  an  ofience  under  those  Acts," 
gave  such  an  appeal. 
Eex  v.  Otto  Monsted,  Ld.,  [1906]  2  K.  B.  456; 

[75  L.  J.  K.  B.  629;  70  .T.  P.  435;  95  L.  T. 
526;  4  L.  G.  E.  942-Div.  Ct. 
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THargarine— Continued. 

89.  Turchasc  with  Written  Warranty— Sale 
in  same  State — Proceedings  against  Whole- 
sale Vendors  —  Evidence  —  Certificate  of 
Analyst— Sale  of  Food  and  Drugs  Act,  1875 
(38  &  39  Vict.  c.  63),  ss.  6.  14,  21,  25— Mar- 
garine Act,  1887  (50  &  51  Vict.  c.  29),  ss.  6,  7, 
12.]— Proceedings  were  taken  against  L.,  a 
retail  dealer,  under  sect.  6  of  the  Sale  of 
Food  and  Drugs  Act,  1875,  and  sect.  6  of  the 
Margarine  Act,  1887;  at  the  hearing  he 
escaped  conviction  under  the  former  Act,  be- 
cause he  was  able  to  show  under  sect.  25  that 
he  had  purchased  the  article  with  a  written 
warranti',  and  had  sold  it  in  the  same  state 
as  when  he  purchased  it,  which  is  a  sufficient 
defence  to  a  charge  under  that  Act;  the 
charge  under  the  Act  of  1887  was  then  aban- 
doned. An  information  was  then  laid 
against  the  respondents,  the  wholesale  firm 
from  whom  L.  had  purchased  the  article,  and 
a  summons  under  sect.  6  of  the  Margarine 
Act  issued  against  them  in  the  ordinary 
course.  In  the  course  of  the  hearing  the 
same  certificate  of  the  public  analyst  which 
had  been  used  in  the  prosecution  of  L.  was 
tendered  as  evidence  that  the  article  sold  by 
the  respondents  was  margarine,  but  it  was 
rejected. 

Held— that  the  certificate  was  not  evidence 
against  the  respondents,  who  were  entitled  to 
strict     proof     that     the     article     sold     was 
margarine. 
Tylee  v.  Kingham  and  Son,  Ld.,  [1900]  2  Q.  B. 

[413;  69  L.  J.  Q.  B.  630;  64  J.  P.  598;  83 
L.  T.  169;  16  T.  L.  K.  394— Div.  Ct. 

90.  Register— Examination  by  Inspector- 
Right  of  Inspector  to  take  Notes  of  Entries 
in  Register— Sale  of  Food  and  Drugs  Act,  1899 
(62  &  63  Vict.  c.  51),  s.  7,  sub-s.  (1)  and  (3) 
(b).]— The  power  of  inspection  conferred  up- 
on an  ofiicer  of  the  Board  of  Agriculture  by 
sect.  7  of  the  Food  and  Drugs  Act,  1899, 
entitles  the  officer  to  make  notes  of  the  con- 
tents of  the  register,  and  a  refusal  to  permit 
the  officer  so  to  make  notes  is  a  contravention 
of  the  statute  (sect.  7  (3)  (b)),  and  a  prose- 
cution may  proceed  against  a  party  so 
refusing. 

Hart  v.  Cohen  and  Van  der  Laan,  (1902)  4  F. 
[445— Ct.  of  Sess.,  2nd  Div. 

91.  Selling  to  Prejudice  of  Purchaser 
Article  of  Food  not  of  Nature  Demanded— 
Standard  for  Margarine  to  be  fixed  by  the 
Court— Sale  of  Food  and  Drugs  Act,  1875  (38 
&  39  Vict.  c.  63),  s.  6— Margarine  Act,  1887 
(50  &  51  Vict.  c.  29),  s.  3.]-0n  an  information 
under  sect.  6  of  the  Sale  of  Food  and  Drugs 
Act,  1875,  for  unlawfully  soiling  to  the  pre- 
judice of  a  purchaser  a  certain  article  of 
food— margarine— not  of  the  nature,  sub- 
stance, and  quality  demanded  by  the  said 
purchaser,  the  justices  found  as  a  fact  that 
there  was  a  sale  to  the  prejudice  of  the  pur-  j 
chaser,  as  they  were  of  opinion  that  the 
article  sold  was  not  of  the  nature,  substance, 
and  quality  demanded,   the  evidence  before 


them  proving  to  their  satisfaction  that  mar- 
garine as  usually  sold  contained  at  least  85 
per  cent,  of  fat,  and  they  convicted  the 
defendant.  It  appeared  that  the  margarine 
sold  contained  only  75.15  per  cent,  of  fat. 

Held — that  as  there  is  no  statutory  stand- 
ard for  margarine,  the  justices  on  such  an 
information  must  fix  for  themselves  a 
standard  for  margarine,  based  upon  the 
evidence  before  them. 

Held  also  (Lord  Alverstone,  C.J.,  dissent- 
ing)—that  there  was  evidence  before  the  jus- 
tices on  which  they  could  come  to  the  con- 
clusion that  margarine  as  usually  sold 
contained  at  least  85  per  cent,  of  fat. 

Burton  S  Sons  v.  Mattinson  ((1902)  06  .7.  P. 
628;  86  L.  T.  770-Div.  Ct.,  No.  85,  supra)  and 
Wilson  and  M'Phce  v.  Wilson  ((1904)  68  J.  P. 
175— Ct.  of  Sess.,  No.  15,  supra)  followed. 

Roberts   v.   Leeming,    (1905)    69   J..  P.   417;    3 
[L.  G.  K.  1031-Div.  Ct. 


FORBEARANCE. 

See  Contract;  Gaming  and  Wagering. 

FORCIBLE  ENTRY  AND 

DETAINER. 

See   Landlord  and  Tenant. 

FOREIGN  ATTACHMENT. 

See  Practice  and  Procedure. 


FOREIGN  ENLISTMENT. 

See  Criminal  Law. 

FOREIGN     JUDGMENT. 

Sfc  Conflict  ok  Laws. 

FOREIGN  LAW  AND 

FOREIGNERS. 

Sre  Conflict  oi-    l,\w> 


FOREIGN 
BY. 

Str  .\CTI0N. 


STATE,     ACTION 


1343        FEAUDULENT    AXD    VOIDABLE    CONVEYANCES. 


1344 


FORESHORE. 

See  Waters  and  Watercourses. 


FORFEITURE. 

See  Criminal  Law  ;  Fisheries  ;  Land- 
lord andTenant  ;  Real  Property; 
Settlements  ;  Wills. 


FORGERY. 


See  IUnkers  and  Banking  ;  Criminal 
Law. 


FRANCHISE. 


See  Elections  ;  Ferries  ;  Fisheries  ; 
Markets  and  Fairs  ;  Real  Pro- 
perty. 


FRAUD. 


See  Action,  1,  2 ;  Bankers  and 
Banking,  17  ;  Builders,  20  ;  Com- 
panies, 129,  133,  210,  213 ;  CON- 
TRACT ;  Limitation  of  Actions, 
23—26 ;  Misrepresentation  and 
Fraud  ;  Pleading,  14 :  Trusts, 
158. 


FRAUDS,  STATUTE  OF. 

See   Contract;  Sale  of  Goods;  Sale  of 
Land. 


FRAUDULENT    AND 

VOIDABLE    CON- 
VEYANCES. 

See  aUo  Agency  ;  Bankruptcy  ;    Set- 
tlements. 

1.  Ante-Nuptial  Parol  Contract  to  Settle 
Property  to  which  Husband  Entitled  jure 
m.&riti— Post-Nuptial  Settlement— Recital  of 
Ante-Nuptial  Agreement  —  Husband's  In- 
terest Determinable  on  Bankruptcy— Inten- 
tion to  Defeat  or  Delay  Creditors  — 
"  Memorandum  or  Note  in  Writing "  — 
Estoppel— 13  Eliz.  c.  5— Statute  of  Frauds 
(29  Chas.  2  c.  3),  s.  4.]— A  husband  entitled 
jure  mariti  to  his  wife's  reversionary  in- 
terest in  personalty  (subject  only  to  the  con- 
tingency of  her  surviving  him  before  he  had 
reduced  it  into  possession,  which  did  not 
happen),  in  1873  joined  with  his  wife,  then 
an  infant,  and  her  guardians,  in  executing 
a    post-nuptial    deed    gf    settlement.      This 


settlement  recited  that,  previously  to  the 
marriage  in  1872,  he  had  "agreed  to  make 
such  settlement  of  the  fortune  of  his  said 
wife  as  is  hereinafter  contained/'  and  con- 
tained a  covenant  by  him  with  her  trxistees 
that,  on  the  interest  falling  into  possession, 
he  and  she,  or  the  survivor,  and  all  other 
necessary  parties,  would  assign  and  transfer 
it  to  the  trustees  upon  the  trust  of  the 
settlement,  which  were  for  her  for  life,  and 
after  her  death,  if  the  husband  should  not 
have  been  or  become  a  bankrupt,  for  him 
until  he  should  become  a  bankrupt,  with 
remainder  for  the  issue  of  the  marriage  in 
the  usual  way,  the  survivor  of  the  husband 
and  wife  having  a  power  of  appointment 
among  issue.  The  wife  having  died  of  full 
age  in  1877,  the  husband,  in  1897,  appointed 
two-thirds  of  the  trust  funds  to  two  of  his 
three  sons,  and  surrendered  his  life  interest 
to  them,  and  five  months  afterwards  he  was 
adjudicated  a  bankrupt  in  1898.  The 
reversionary  interest  had  since  fallen  into 
possession  in  1899.  There  was  nothing  to 
suggest  that  the  settlor  was  indebted  at  the 
time  he  made  the  settlement,  or  that  any 
creditors  he  then  had  remained  unpaid,  or 
that  he  then  had  in  contemplation  any 
hazardous   or   speculative   transactions. 

The  question  raised  was  whether  the  fund 
was  bound  by  the  settlement  or  belonged  to 
the  Official  Receiver. 

Held— that  under  the  circumstances  the 
husband  made  a  right  and  proper  settle- 
ment; that  on  the  evidence  there  was  no  in- 
tention on  the  part  of  the  husband  of  defeat- 
ing or  delaying  his  creditors,  and  he  only  in- 
tended to  reserve  to  himself,  out  of  the  pro- 
perty coming  to  him  in  the  right  of  his  wife, 
such  an  interest  as  after  her  death  he  could 
receive  without  prejudice  to  the  welfare  of 
his  children;  that  the  reservation  of  a  life 
interest  to  the  husband  on  the  death  of  his 
wife,  made  determinable  on  bankrtiptcy,  did 
not  invalidate  the  settlement;  that  the  deed, 
taken  as  a  whole,  constituted  a  "  memoran- 
dum or  note "  in  writing  of  a  parol  ante- 
nuptial contract  in  consideration  of 
marriage,  which  satisfied  the  requirements 
of  the  Statute  of  Frauds,  and  enabled  the 
contract  to  be  enforced  both  against  the 
settlor  who  signed  the  deed  and  against  his 
trustee  in  bankruptcy,  and  so  bound  the 
property  in  question. 

In  re  Pearson  ((1876)  3  Ch.  D.  807;  25  W.  R. 
126;  35  L.  T.  68— Bacon,  C.J.)  overruled. 

I      Barkworth  v.    Young   ((1856)  4  Drew.  1;  3 

I  Jur.  (N.s.)  34;  26  L.  J.  Ch.  153;  5  W.  R.  156) 

I  approved. 

I      Decision  of  Farwell,  J.   ([1901]  2  Ch.  145; 

70  L.  J.  Ch.  625;  49  W.  R.  476;  85  L.  T.  304; 

17  T.  L.  R.  370 ;  8  Manson,  266),  reversed. 

In  re  Holland;  Glegg  v.  Holland,  [1902]  2  Ch. 

[360;   71   L.  J.   Ch.   518;   50   W.   R.   575;  8£ 

L.  T.  542;  18  T.  L.  R.  563;  9  Manson,  259— 

C.  A. 

2.  "  Fraudulent  Conveyance  "  —  Setting 
Aside— Transfer  of  Bankrupt's  Business  to 
Limited  Company— Bankruptcy  Act,  1883  (46 
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Fraudulent  and  Voidable  Conveyances— Co///*/. 
&  47  Vict.  c.  52).  s.  4  (1)  (b).]-A  trader  who 
was  in  financial  difficulties  transferred  his 
assets  to  a  limited  company  in  the  bond  fide 
hope  of  thereby  benefiting  his  creditors.  His 
assets  were  about  i;2,000  in  value,  and  his 
debts  oGl.OOO.  In  consideration  of  the 
transfer  the  company  undertook  to  pay  his 
debts,  and  to  allot  to  him  shares  and  deben- 
tures of  the  face  value  of  c£l,OflO.  The  deben- 
tures could  not  be  enforced  until  interest 
was  two  months  overdue  {i.e.  for  at  least  six 
months  from  date  of  issue),  or  until  an 
execution  was  levied. 

Held— that  the  transfer  did  not  necessarily 
tend  to  defeat  or  delay  creditors  and  could 
not  be  set  aside  as  void  against  the  trader's 
trustee  in  bankruptcy. 

In  re  Harris,  Ex  parte  The  Trustee,   (1906) 
[54  W.  R.  4G0;    14  Manson,  127—  Div.  Ct. 

3.  Post-Nuptial  Settlement  —  Equitable 
Reversionary  Intrrrst  in  Stocks  and  Shares- 
Intention  to  "Delay,  Hinder,  or  Defraud"— 
Creditors  —  Judymcnt  Creditor  —  Charginy 
Order— Appointment  of  llcceiver — Equitable 
Execution — Injunction — Settlement  Set  Aside 
—Honest  Trustee— Costs  out  of  Settled  Fund 
— Possibility  of  Surplus — Form  of  Order— IS 
Eliz.  c.  5.]— C.  H.,  at  a  date  when  he  was 
insolvent,  made  a  voluntary  settlement  in 
favour  of  his  wife  and  child  of  his  equitable 
reversionary  interest  in  personal  estate  com- 
prising stocks  and  shares. 

Held— that,  as  against  his  creditors  it  was 
void  under  13  Eliz.  c.  5,  on  the  ground  that 
it  "  delayed,  liindered,  or  defrauded " 
judgment  creditors  (suing  on  behalf  of  them- 
selves and  all  other  creditors)  from  obtaining 
either— 

(1)  A  charging  order  under  sect.  14  of  the 
Judginents  A(-t,  1838. 

Or,  (2)  The  appointment  of  a  receiver,  by 
way  of  equitable  execution,  of  the  rever- 
sionary interest,  which  would  have  operated 
as  an  injunction  to  restrain  the  debtor  from 
himself   receiving   the   property. 

One  of  the  trustees  who,  with  knowledge  of 
the  settlor's  position,  prepared  the  settle- 
ment in  question,  but  who  acted  in  good  faith 
and  afterwards  appeared  at  the  trial  to 
defend   the  settlement : 

Held— entitled  to  his  costs  out  of  the  set  (led 
property. 

Where  in  such  a  case  there  is  a 
possibility  of  a  surplus  after  payment  of  the 
creditors,  the  order  shouhl  declare  the 
settlement  void  as  against  them,  not  rli reel- 
ing the  settlement  to  be  delivered  up  to  bo 
cancelled,  but  directing  the  trustees  to  join 
and  concur  in  all  acts  and  things  necessary 
for  making  the  property  comprised  in  the 
settlement  available  for  satisfying  the  claims 
of  the  creditors. 

Dixon  V.  Wrench  ((1869),  L.  If.  4  Exch.  1.54; 
38  L.  J.  Ex.  113;  2n  L.  T.  492;  15  W.  R.  591) 
doubted. 

Holland   V.    Youno    ([1964]   2   K.    B.   824;  7:t 
L.   J.    K.    15.    1030;  53    W.    R.   G7-C.    A..   *<•■ 
H.D.— \(>L.    I. 


rRACTiCE  aiul  Procedure,  1C4)  and  Tyrrell 
V.  Paignton  ([1895]  1  Q.  B.  202;  64 
L.  J.  P.  33;  71  L.  T.  687;  43  W.  P.  163-C.  A.) 
followed  and  applied. 

Ideal  Bedding  Co.,  Ld.  v.  Holland,  [1907]  2 
[Ch.  157;  76  L.  J.  Ch.  441;  96  L.  T.  774;  23 
t.  L.  R.  467;  14  Manson,  113-Kekewich,  J. 

4.  Voluntary  Conveyance  —  Policies  of 
Assurancc—Inocstment  of  Policy-moneys— 
Protection  of  Creditors— 1^  Eliz.  c.  5.]— A 
testator  voluntarily  assigned  to  his  niece, 
the  defendant,  two  policies  of  assurance  on 
his  own  life.  Shortly  after  the  testator's 
death  the  policy-moneys,  with  other  moneys 
of  her  own,  were  invested  on  behalf  of  the 
niece  on  mortgage.  The  testator's  will  was 
afterwards  proved,  and  his  estate  proved  to 
be  insolvent. 

Held— that  the  assignments  became  void 
when  the  plaintiffs,  the  creditors,  asserted 
their  claims;  and  thereupon  there  arose  a 
legal  title  on  the  part  of  the  plaintiffs  to 
have  their  debts  satisfied  out  of  the  fund 
subsisting,  and  the  Court  had  jurisdiction 
to  secure  the  fund  for  the  benefit  of  the 
creditors. 

In  re  Mouat,  Kingston  Cotton  Mills  Co.  r. 

[MouAT,  [1899]  1  Ch.  831;  68  L.  J.  Ch.  390; 

47  AV.  P.  506;  80  L.  T.  406-Stirling,  J. 

5.  Voluntary  Settlement-Intent  to  Defeat 
and  Delay  subsequent  Creditors — 13  Eliz.  c. 
5.]— Where  a  voluntary  settlement  has  been 
executed  more  than  two  years  prior  to  the 
bankruptcy,  and  the  settlor  was,  at  the 
time  of  the  execution  of  such  settlement, 
able  to  pay  all  his  debts  without  the  aid  of 
the  properly  comprised  in  the  settlement, 
it  will  not  be  sot  aside  under  13  Eliz.  c.  5, 
except  upon  proof  of  actual  intent  to  defraud 
future  creditors  on  the  part  of  the  settlor 
or  the  trustees  of  the  settlement. 

An  honest  settlement  affirmatively  proved 
to  bo  honest,  ought  not  to  be  set  aside 
merely  because  some  years  afterwards  it  is 
proved  to  have  the  effect  of  defeating  and 
delaying  subsequent  creditors. 
In  re  Lane-Fox.  Ex  parte  GiMnLETT,  [1900]  2 

[Q.   B.  508;  69  L.  J.  Q.  B.  722;  48  W.  R. 

650;    83    L.    T.    176;    7    Manson.    295- 

Wright,    J. 
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I.  REGISTERED  SOCIETIES. 
(a)  Disputes. 

1.  Compensation  for  Accident  —  Scheme 
Certified  by  Registrar  of  Friendly  Societies 
—Committee  appointed  under  Scheme— Dis- 
pute as  to  Ability  of  Workman  to  Resume  ] 
Work— Decision  of  Committee  Not  Final- 
Workmen's  Compensation  Act,  1897  (GO  &  61 
Vict.  c.  37),  s.  3  (1)].— An  injured  workman 
received  for  some  time  an  allowance  under 
a  scheme,  accepted  by  the  firm's  employes, 
and  certified  by  the  Registrar  of  Friendly 
Societies.  The  masters  then  contended  that 
the  man  was  well  enough  to  resume  work; 
and  eventually  the  committee  of  the  com- 
pensation scheme  decided  to  stop  the  allow- 
ance. They  relied  upon  a  rule  which  autho- 
rised them  to  adopt  this  course — "  if  a  work- 
man failed  to  go  to  work  when  able  to  do 
so."  The  workman  then  sued  in  the  County 
Court  for  his  weekly  allowance. 

Held— that  the  action  would  lie;  there  was 
nothing  in  the  rules  to  make  the  decision  of 
the  committee  as  to  his  ability  to  work 
conclusive;  and  he  was  entitled  to  have  the 
question  submitted  to  the  ordinary  tri- 
bunals. 

Hawobth  v.  Andrew  Knowles  &  Sons,  Ld., 

[Accident   Society,    and   Others,    (1903)   19 

T.  L.  E.  658-C.  A. 

2.  Jurisdiction  of  Arbitration  Cominittee— 
Decision  without  Notice  to  Member— In- 
validity—Friendly  Societies  Act,  1896  (59  & 
60  Vict.  c.  25),  s.  68.]— A  member  of  a 
friendly  society  was  duly  summoned  before 
the  arbitration  committee  in  respect  of  a 
breach  of  rules  involving  a  fine  of  2s.  6d. 
After  evidence  had  been  given,  he  was  asked 
to    withdraw. 

In  his  absence  he  was  declared  guilty  of  a 
different  offence,  viz.,  fraud  and  disgraceful 
conduct,  and  a  resolution  of  expulsion  was 
passed.  No  written  notice  had  been  given 
to  him  (as  required  by  the  rules)  that  he 
was  to  be  charged  with  such  last-mentioned 
offence. 

Held— that  the  proceedings  had  been  so 
informal  that  the  decision  to  expel  the 
member  could  not  be  supported,  and  must 
be  treated  as  null  and  void. 

Andrews  and  Others  v.  Mitchell,  [1905]  A.  C. 
[78;  74  I,,  J.  K.  B.  333;  91  L.  T.  537-H.  L. 

(E.). 


3.  Membership  lapsing  in  consequence  of 
Dispute— Right  to  Bring  Action.]— C,  a  mem- 
ber of  a  friendly  society,  had  a  dispute  with 
his  lodge,  and  the  executive,  the  tribunal  ap- 
pointed by  the  rules  to  settle  differences 
between  the  society  and  its  members,  de- 
cided against  him.  His  sick  allowance  was 
suspended,  and  his  contributions  in  conse- 
quence fell  into  arrear.  After  seven  months 
the  lodge  resolved  that  his  membership  had 
lapsed. 

Held— that  a  Court  of  law  had  no  jurisdic- 
tion as  to  disputes  decided  by  the  executive 
during  the  period  of  his  membership,  and 
that  there  was  no  ground  for  setting  aside 
the  resolution  of  the  lodge. 

Crichton   v.   Dalry   Myrtle   Lodge   op  Free 
[Gardeners,  (1904)  6  F.  398— Ct.  of  Sess. 

4.  Writ  of  Prohibition  to  County  Court- 
How  far  Writ  Discretionary."] — The  secre- 
tary of  a  friendly  society  moved  for  a  writ 
of  prohibition  in  an  action  in  the  County 
Court,  in  which  Hogg,  a  member  of  the 
society,  was  the  plaintiff  and  the  applicant 
was  the  defendant.  The  plaintiff  claimed 
certain  sick  pay.  It  was  contended  on  the 
part  of  the  applicant  that  this  was  "a  dis- 
pute "  which  should,  under  the  rules  of  the 
society,  have  been  referred  to  arbitration, 
and  that  the  County  Court  had  no  jurisdic- 
tion. 

Held— that  facts  were  in  dispute  between 
the  parties,  and,  when  that  was  the  case, 
arbitration  was  necessary,  and  that  the 
County  Court  judge,  therefore,  had  no  juris- 
diction. 

Quare,  how  far  the  writ  of  prohibition  is 
discretionary. 

In  re  Hogg,  Ex  partb  Parkin,  (1898)  14  T.  L.  R. 
1  [210-Phillimore,  J. 

(b)  Dissolution. 

5.  By  A.ward — Cross-Claims— Jurisdiction 
!  of   Chief   Registrar — Friendly  Societies  Act, 

1896  (59  &  60  Vict.  c.  25),  s.  80.]— Proceedings 
!  had  been  commenced  for  the  dissolution  of 
a  friendly  society  under  the  provisions  of 
sect.  80  of  the  Friendly  Societies  Act,  1896. 
The  manager,  Evans,  had  claims  against  the 
society,  and  the  society  had  cross-claims 
against  him.  Evans  sought  for  a  writ  of 
prohibition  to  restrain  the  Chief  Registrar 
from  adjudicating  upon  these  claims. 

Held— that  the  Registrar  was  not  propos- 
ing to  do  anything  except  what  he  had  juris- 
diction to  do  under  sect.  80. 

I  Reg.    v.   The    Chief   Registrar   of   Friendly 

[Societif-s,  Ex  parte  Evans,  (1900)  16  T.  L.  R. 

I  346-C.  A. 

6.  Winding-up  Unregistered  Company  — 
•  Companies  Act,  1862  (25  &  26  Vict.  c.  89).  s. 

199.]— The  Court  has  jurisdiction  under  sect, 

199  of  the  Companies  Act,  1862,  to  wind  up 

compulsorily,  as  an  unregistered  company, 

I  a    society    registered    nflder    the    Friendly 
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Registered  Societies — Cunlin  ucd. 

Socie*-ies  Acts  but  not  registered  under  the 

Companies  Act,  18G2. 

The  fact  that  such  a  society  has  passed  a 
resolution  to  dissolve,  and  is  actually  in  pro- 
cess of  dissolution,  does  not  prevent  a  credi- 
tor from  obtaining  a  winding-up  order. 

In  re  Irish  Mercantile  I  oan  Society,  [1907]  1 
[Ir.  E.  98-M.  R. 

(c)  Nomination  of  Life  Policy. 

7.  Assignability— Friendlif  Societies  Act, 
1875  (38  &  39  Vict.  c.  60),  s.  15— Friendly 
Societies  Act,  189G  (59  &  GO  Vict.  c.  25),  ss.  5G, 
57.]  —  Policies  created  under  the  Friendly 
Societies  Acts  of  1875  and  1896  are  not  as- 
signable otherwise  than  by  nomination  as 
provided  by  the  Acts. 

Caddick  v.  Highton  ((1899)  68  L.  J.  Q.  B. 
281;  47  W.  E.  668;  80  L.  T.  527;  15  T.  L.  E. 
182;  [1901]   2  Ch.  476,  n.   —   Phillimore,  J., 
infra)  followed. 
In  re  Eedman;  Warton   v.   Eedjia.v,   [1901]   2 

[Ch.  471;  70  L.  J.  Ch.  669;  65  J.  P.  536;  50  ; 

W.  E.   19;  85  L.  T.  13;  17  T.  L.  E.  618—1 
Kekewich,  J.  t 

Overruled  by  In  re  Griffin;  Griffin  v. 
Griffin,  No.  9,  infra.  j 

8.  Nominee's  Death  in  Nominee's  Life-  | 
time  —  Right  of  Nominee's  Executor  to 
Policy-moneys— Friendly  Societies  Act,  1875 
38  &  39  Vict.  c.  60),  s.  15,  suh-s.  3.]— G.  efiec- 
ted  a  policy  on  her  life  for  JCim  with  the 
defendant  friendly  society,  and  assigned  all 
her  interest  under  the  same  by  deed  to  one 
J.  C,  who  paid  the  premiums  to  the  society 
as  they  became  due.  The  society  refused  to 
treat  the  assignment  as  valid,  and  G.  there- 
upon duly  filled  up  a  nomination  form  and  , 
nominated  the  same  J.  C.  as  the  person  to 
receive  the  policy-moneys  at  her  death.  ] 
J.  C.  pre-deceased  G.,  and  the  premiums 
were,  during  the  life  of  G.,  paid  by  C,  as 
the  executor  of  J.  C,  under  the  belief  that 
the  policy-moneys  would  become  payable 
under  the  deed  to  the  estate  of  the  deceased. 
In  an  action  by  C.  to  recover  the  policy- 
moneys  upon  G.'s  death, 

Held  — that,  although  a  policy  granted 
under  the  Friendly  Societies  Acts  was  not 
assignable  by  deed,  and  therefore  that  C. 
could  not  recover  as  assignee,  yet  that  he 
was  entitled  to  the  policy-moneys  as  the 
executor  of  the  person  w)io  had  been  duly 
nominated  by  the  assured,  since  a  nomina- 
tion under  sect.  15,  sub-sect.  3,  of  the 
Friendly  Societies  Act,  1875,  if  unrevoked, 
created  a  vested  interest  in  the  nominee. 
Caddick  v.  Hiohton,  (1899)  (»  L.  J.  Q.  H.  280; 

[47  W.  E.  GG8;  80  L.  T.  527;  15  T.  L.  P.  182 
—Phillimore,  J. 

Overruled    by    In     re    Griffin;    Griffin    v. 
Griffin,  No.  9,  infra. 

9.  .issiynahilily— Friendly  Sorieiirs  Act, 
1875  (38   &   39    Vict.  c.  GO),  s.    15,  subs.  3— 


Friendly  Societies  Act,  1896  (59  k  60  Vict.  f. 
25,  ss.  5G,  57.]— Prima  facie  a  policy  issued 
by  a  friendly  society  is,  or  the  proceeds  of 
such  a  policy  are,  assignable  by  the  person 
who  has  taken  it  out,  and  therefore  part  of 
the  property  of  the  member,  or  the  estate 
of  the  deceased  member,  as  the  case  may  be, 
unless  some  statute  or  the  rules  of  the  society 
prevent  the  policy  having  this  oidinary  in- 
cident of  property. 

A  policy  issued  by  a  friendly  society  gov- 
erned by  the  Act  of  1875  is  assignable.  Sect. 
15,  sub-sect.  3,  is  a  section  intended  not  so 
much  to  give  a  power  of  alienation  as  to 
give  a  testamentary  power. 

In  re  Redman;  Warton  v.  Redman  ([1901] 
2  Ch.  471;  70  L.  J.  Ch.  669;  50  W.  E.  19;  85 
L.  T.  13— Kekewich,  J.,  No.  7,  supra)  and 
Caddick  V.  Highton  ([1901]  2  Ch.  476,  n., 
(1899)  68  L.  J.  Q.  B.  281;  47  W.  E.  668;  80 
L.  T.  527;  15  T.  L.  E.  182— Pnillimore,  J., 
No.  8,  supra)  overruled. 
In  re  Griffin;  Griffin  v.  Griffin,  [1902]   1 

[Ch.  135;  71  L.  J.  Ch.  112;  .50  W.  E.  250;  86 
L.  T.  38;  18  T.  L.  E.  142-C.  A. 

10.  Moneys    Payable    at    Member's    Death 
I  exceeding  £100— Nominating  a  sum  not  ex- 
ceeding £100— Revocation— Friendly  Societies 
Act,  1875  (38  &  39  Vict.  c.  60),  s.  15,  sub-s.  3.] 
I  —A  member  of  a  friendly  society  can,  under 
I  sect.  15,  sub-sect.  3,  of  the  Friendly  Societies 
Act,   1875,   nominate   a  person   to   receive   a 
sum    not    exceeding    ,£100    payable    by    the 
society  on  his  death,  even  though  the  total 
sum  payable  by  the  society  on  his  death  ex- 
ceeds .£100.    Such  a  nomination  can  only  be 
revoked   in   the   manner   prescribed   in   the 
section,  and  cannot  be  revoked  by  will. 

Decision  of  Mathew.  J.  ([1899]  1  Q.  B.  469; 

67  L.  J.  Q.  B.  328;  11  T.  L.  P.  195),  reversed. 

i  Bennett    v.    Slater,    [1899]    1    Q.    B.    45;  68 

!      [L.  J.  Q.  B.  45;  47  W.  P.  82;  79  L  T.  324; 

!  15  T.  L    E.  25-C.  A. 

(d)  Officers. 
12.  Removal   of   Branch   Secretary   for  Ir- 

1  regularities— Delivery  up  of  Books— Friendly 
Societies  Act,  189G  (59  &  60  Vict.  c.  25),  s.  68.] 

j  —A  branch  secretary  was  competently 
brought  before  the  Glasgow  District  of 
Ancient  Order  of  Foresters  to  answer  as  to 
irregularities  as  on  office-bearer  and  member 
of  the  society.  He  admitted  that  they  had 
right  to  do  certain  things,  and  if  not  ho 
could  have  appealed  to  a  higiicr  jurisdiction 
witiiiu  the  society.  Ho  was  removed  from 
his  office,  and  was  expelled  from  (he  society; 
and  was  ordered  to  deliver  up  books  and 
documents  which  he  had  in  his  possession  as 
an  office-bearer. 

Held— that  the  secretary,  when  he  had  re- 
ceived notice  from  the  competent  court  that 
ho  was  removed  from  (ho  otlice,  and  was 
called  upon  to  deliver  up  the  books,  had  no 
ri^ht  to  part  with  them  to  someone  else  than 
the  official  to  wliom  ho  was  directed  to 
deliver  them,  and  was  bound  to  deliver  them 
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Registered  Societies — C'ontin>ied. 
Glasgow     District     of     Ancient     Ordee     of 
[Foresters  v.  Stevenson,  (1900)  2  F.  14. 

(e)  Eules. 

13.  Alteration— Rule  Giving  Power  oj 
Alteration— Subsequent  Alteration  of  Rules — 
Effect  of,  on  Members'  Vested  Rights. I—Hect. 
27  of  the  Fiieudly  Societies  Act,  1855,  gave 
power  to  friendly  societies  to  alter  tlieir  rules 
or  to  make  new  rules.  The  Act  of  1855  was 
repealed  by  the  Friendly  Societies  Act,  1875, 
which  had  no  section  corresponding  to  sect. 
27  of  the  earlier  Act,  but  which  provided  that 
the  rules  of  subsisting  societies  should  con- 
tinue in  force  until  altered  or  amended. 

Under  the  power  given  by  sect.  27  of  the 
Act  of  1855,  a  friendly  society,  whose  rules 
had  made  no  provision  for  the  alteration  of 
the  same,  made  a  rule  that  "  no  new  rule 
shall  be  made  nor  any  of  the  rules  herein 
contained  or  hereafter  to  be  made  shall  be 
amended,  altered,  or  rescinded  unless  with 
the  consent  of  a  majority  of  members  present 
at  a  general  meeting." 

Held— that  this  rule  continued  in  force 
after  and  notwithstanding  the  repeal  in  1875 
of  the  statute  under  which  it  was  made;  that 
it  preserved  to  the  society  the  right  to  alter 
their  rules,  and  that  members  who  joined 
the  society  when  such  rule  was  in  force  were 
bound  by  future  alterations  of  the  rules  duly 
made  thereunder. 

S.  joined  the  society  when  the  above  rule 
was  in  force,  and  in  due  time  became  entitled 
to  superannuation  allowance.  After  he  be- 
came so  entitled,  and  whilst  he  was  in  re- 
ceipt of  such  allowance,  the  society  altered 
their  rules  imposing  \ipon  those  entitled  to 
superannuation  allowance  conditions  for 
breaches  of  which  they  were  liable  to  lose 
their  allowance,  and  for  breaches  of  Avhich 
S.  lost  his  allowance. 

Held— that  S.  was  bound  by  the  alteration, 
although  the  effect  was  to  deprive  him  of  a 
benefit  which  he  previously  possessed  under 
the  rules. 

Smith   v.    Galloway,    [1898]    1    Q.    B.    71;    67 

[L.  J.  Q.  B.  15;  77  L.  T.  469;  46  W.  R.  204- 

Div.  Ct. 

14.  Alteration— Validity— Acknowledgment 
of  Registry  —  Conclusiveness  —  Power  of 
Society  to  Alter  Rights  of  their  Servants— In- 
dustrial and  Provident  Societies  Act,  1893  (56 
&  57  Vict.  c.  39),  s.  10  (3).]-The  plaintiff  was 
elected  general  manager  at  a  weekly  salary  of 
the  defendant  society,  which  was  registered 
under  the  Industrial  and  Provident  Societies 
Act,  1893.  At  the  time  of  his  election  there 
was  a  fundamental  rule  of  the  society  that 
the  manager  could  not  be  dismissed  except 
by  a  two-thirds  majority  at  a  special  meet- 
ing; by  another  rule  of  the  society,  funda- 
mental rules  could  not  be  altered  except  by  a 
two-thirds  majority  at  a  special  meeting. 
Subsequently  it  was  resolved  at  a  meeting  of 
the  committee  that  the  former  rule  should  be 


amended  so  as  to  give  the  committee  power 
to  dismiss  the  manager,  and  notice  of  this 
amendment  was  given  to  the  Registrar  of 
Friendly  Societies,  Avho  issued  to  the  society 
an  acknowledgment  of  the  registry  of  the 
amendment  as  provided  by  sect.  10,  sub-sect. 
3  of  the  Act.  The  committee  subsequently 
resolved  to  dismiss  the  plaintiff,  and  gave 
him  one  Aveek's  notice  of  dismissal.  The 
plaintiff,  when  elected  manager,  was  gener- 
ally aware  of  the  rules,  and  knew  that  he 
could  be  dismissed  only  by  a  two-thirds 
majority  at  a  special  meeting.  He  had  no 
knowledge  of  the  amendment  in  the  rule 
until  after  his  dismissal. 

Held — (1)  that  the  acknowledgment  of 
registry  by  the  Registrar  was  conclusive  as 
to  validity  of  the  amendment. 

Rosenberg  v.  Northumberland  Building 
Society  ((1889)  22  Q.  B.  D.  373;  37  W.  R.  368; 
CO  L.  T.  558-C.  A.)  followed  and  applied. 

And  (2)  that  the  amendment  was  binding 
on  the  plaintiff  so  as  to  render  his  dismissal 
valid. 

Butler    r.    Sprincjiolnt    Co-operative    Dairy 
[Society,  [1906]  2  Ir.  R.  193-C.  A. 

15.  Expulsion  of  Membei — -Member  Ceas- 
ing to  be  Qualified— Friendly  Societies  Act, 
1896  (59  &  60  Vict.  c.  25),  s.  9;  Sch.  I.,  cl.  2.] 
— The  rules  of  a  friendly  society  provided 
that  the  society  should  be  called  the  Cran- 
iner  liOyal  Orange  Lodge  Friendly  Society, 
and  that  "  it  shall  be  exclusively  composed 
of  members  of  the  Loyal  Orange  Institution 
of  England."  The  rules  provided  for  the 
expulsion  of  a  member  on  conviction  for 
felony,  and  that  if  a  member  entered  the 
Army  or  Navy  he  should  cease  to  be  a 
member,  but  there  was  no  rule  empowering 
the  expulsion  of  a  member  upon  his  ceasing 
to  be  a  member  of  the  Loyal  Orange  Insti- 
tution of  England.  The  plaintiff,  who  Avas 
a  member  of  the  society,  Avas  expelled  from 
the  Loyal  Orange  Institution  of  England 
for  having  voted  at  a  Parliamentary  election 
for  a  certain  candidate.  The  friendly  society 
threupon  passed  a  resolution  expelling  him 
from  the  society.  In  an  action  by  the 
plaintiff  claiming  to  be  reinstated  a  member 
of  the  society  : 

Held— that  under  the  rules  of  the  friendly 
society  it  was  a  condition  that  a  member 
should  be  and  continue  to  be  a  member  of 
the  Loyal  Orange  Institution  of  England, 
and  that  Avhen  he  ceased  to  be  a  member 
of  that  institution  he  also  ceased  automati- 
cally to  be  a  member  of  the  society,  and  that 
therefore  the  plaintiff  Avas  not  entitled  to 
succeed. 

Sargeant  v.  Butterworth  and  Others,   (1907) 
[23  T.  L.  R.  450-Div.  Ct. 

II.  COLLECTING   SOCIETIES    AND    INDUS- 
TRIAL ASSURANCE  COMPANIES. 

16.  Policy  of  Insurance— Life  Assurance 
Company  —  Notice    of    Default    before    For- 
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Collecting  Societies,  bia.—CoiUiimciL 


resign"    within    the    meaning    of    Iho    rule 


°           .          A.  ..     .•         c     •  *•  o    ^«^  iiud  became  qualified  for  a  pension  subject 

icHurc- Service -Collcchng    Societies    and  ^^  ^j^^  rules.     The  board  of  the  respondent 

Industrial    Ass^irance    Comvames    Act     -m^  -^^^    appointed    a    conimittee    of    four  to 

(59   &   CO  Vict,    c    26)     .s.   3    lG.]-^otxce  of  i.^^.^sligate    the    reason    of    the    appellant's 


default  before  forfeiture  of  an  insurance 
policy,  as  required  by  sect.  3  of  the  Collec- 
ting Societies  and  Industrial  Assurance 
Companies  Act,  189G,  is  well  served  within 
:t.  IG  of  that  Act,  if  sent  by  post  addr        -^ 


esignation.  The  committee  heard  evidence, 
and  without  telling  the  appellant  what  the 
charges  were,  or  giving  him  an  opportunity 
of  defending  himself,  they  advised  the  board 
that    the    pension    should    be    refused.      The 


to   the   assured   at   his   last   known   place  of    ^^^^^  thereupon  summoned  a  general  meet- 
ing of  the  members,  and  submitted  a  reso- 


abode. 

Morgan  v.  McClure,  [1899]  2  Ir.  K.  200—  Uition  to  the  meeting  which  by  a  majority 

[Q.  B.    decided    not    to    grant    a    pension,    and    the 

board  then  passed  a  formal  resolution  refus- 

17.    Policy     of     Insurance  —  Life     Insured    jng  a  pension. 


Held— that  the  appellant  should  have  had 
an  opportunity  of  defending  himself,  that 
the  board  had  improperly  abnegated  their 
judicial  functions,  and  that  the  proceedings 
must  be  set  aside. 

When  a  constable  is  suspended  and  resigns 
pending  an  inquiry  into  his  conduct,  he  has 


Lapointe    r.    r.' Association    de    i.a    Police    de 

[Montreal,  [19()G]  A.  C.  035;  75  L.  J.  P.  C. 

73;  95  L.  T.  479;  22  T.  L.  K.  7G8-P.  C. 


"sought  to  be  transferred"  to  another 
Societij  or  Compamj  —  Notice  thereof  — 
Collecting  Societies  and  Industrial  Assur- 
ance Companies  Act,  189G  (59  &  GO  Vict.  c.  26), 
s.  I.  sub-s.  2;  s.  14,  sub-s.  l.]-Section  4, 
sub  sect.   2,   of   the   Collecting   Societies   and 

Industrial    Assurance    Companies   Act,    189G,     ^^ ^^^  ^ ^„„^  , 

enacts    that    "The    society    or    company    to    been  "'"oblTgetrto  resign ''  within  the  mean 
which  the  member  or  person  is  '  sought  to     .^^^  ^^  ^^^  ^^1^^^^,^  ^.^^jp 
be  transferred'  shall,  within  seven  days  oi 
his  application  for  admission  to  that  society 
or  company,  give  notice  thereof  in  writing 
to   the   societv   or   company   from   which   he 

is  sought  to  be  transferred ";  and  sect.  14  (1)        ^„    ,„       ,     ,         .^.         ,.    ,      ,     . 
makes   the   failure   to   give   such   notice   an  I     19.  Illegal   Association— Mutual   Assurance 
offence.  Society  —    Unregistered  —  Action     against 

A  person  insured  in  an  industrial  assur-  :  Treasurer  to  Recover  Moneys  of  the  Society 
ance  society  signed  a  proposal  form  for  an  —Action  not  in  Furtherance  of  Objects  oj 
insurance  in  another  societv  and  handed  to  the  Society-Companies  Act,  18G2  (25  &  2G 
the  a"-cnt  of  the  new  societv  his  books  and  Vict.  c.  89),  s.  ^—Friendly  Societies  Act,  1896 
policies  in  the  former  society,  receiving  in  (59  &  GO  Vict.  c.  25).]-The  trustees  of  an 
lieu  policies  in  the  new  society.  On  an  in-  association  consisting  of  more  than  twenty 
formation  charging  the  new  society  w^ith  an  persons,  which  was  formed  for  the  purpose 
ofience  in  not  "iving  notice  under  the  Act,        of  mutual  insurance  against  death  or  acci- 

..  ^x  t  =t;^- = t:  P'  a5^  t!^u-.ri^t:^.-^z 

meaning  of  sect.  4  (2)  of  the  Act,  though 
the  current  policy  in  the  former  society  had 
not  run  out,  and  that  notice  was  required 
and  that  an  offence  under  sect.  14  (1)  had 
been  committed. 
Pearl  Life  Assurancb  Co.  v.  Scottish  Legal 

[Life  Assurance  Society,  [1901]  1  K.  B.  528; 

70  L.  J.  K.  B.  360;  49  W.  E.  493;  84  L.  T. 
153;  17  T.  L.  li.  238-Div.  Ct. 


III.  UNREGISTERED  SOCIETIES. 


18.  Viinndlnn  Society  —  Construction  of 
Rules-"  Obliged  to  Resign"— Charge  against 
Member— Opportunity  for  Defence— Unjudi- 
cial Decision  of  Committee.]— The  appellant 
served  in  the  Montreal  police  force  for 
several  years,  and  was  a  member  of  the 
respondent  pension  society,  one  of  the  rules 

of  which   provided   that -"  any   member   en-  ^ 

titled  by  length  of  service  to  a  gratuity  or     Marrs   r.    1  ....mi-.^on,    0»02^)  i>j'  ^^^Jpjf 'J^^ 


treasurer  of  the  society  to  recover  moneys 
of  the  society  in  his  hands.  The  defence 
was  that  the  society  was  an  illegal  associa- 
tion, within  sect.  4  of  the  Companies  Act, 
18G2,  and  that  therefore  the  action  was  not 
maintainable. 

Held— that  the  action  was  maintainable, 
by  Lord  Alverstone,  C.J.,  and  Darling.  J., 
on  the  ground  that,  assuming  the  society 
to  be  an  illegal  association,  the  action  was 
not  in  furtherance  of  the  objects  of  tho 
society,  but  was  merely  for  the  purpose  of 
recovering  tho  money  of  the  membors;  by 
Channell,  J.,  on  the  ground  that  tho  society 
came  within  the  exception  in  sect.  4  of  tlie 
Companies  Act,  18(i2.  of  a  society  formed 
in  pursuance  of  another  .\ct  of  Parliament 
—namely,  tho  Friendly  Societies  Act,  1896, 
which  contemplated  tho  existence  of  un- 
registered friendly  societies. 


pension  who  is  dismissed  from  the  force, 
or  is  obliged  to  resign,  shall  liave  his  case 
considered    by    the   board    of   directors,    and 


20.  ]\'inding-up-Continuancc       Ivipractic- 


his  right  to  such  gratuity  or   pension  deter-  ahlc-Junsdictwnof  lourl   fo  ]\,nd  I  p  and 

mined   bv    a   majority   of    the   board."    The  Distribute  Assets  Equitably.]  -\\horcn  fmul 

appellant      luvd      completed      the      ne.ossary  helongs  (o  a  society    each   n.omber  of  which 

period  of  service  when  he  was  "obliged  to  lias   some   mtcicst   therein,   regulated   by   a 
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Unregistered  SocietieB— Continued. 
trust  deed  or  rules,  and,  by  reason  of 
changed  circumstances,  the  society  cannot 
be  continued  without  prejudicing  the  inte- 
rests of  some  members  to  the  benefit  of 
others,  the  Court  has  jurisdiction  to  wind 
up  the  society  and  distribute  the  assets 
among  the  members  according  to  their  re- 
spective  interests. 

The  employes  of  a  company  formed  a 
provident  fund  for  the  purpose  of  giving 
sick  allowances  and  old-age  pensions.  By 
the  rules  a  member  ceased  to  subscribe  on 
attaining  sixty-five,  and  became  entitled  to 
an  old-agi  pension  for  the  rest  of  his  life. 
The  company  ceased  working,  and  therefore 
no  new  members  joined  the  society;  and  its 
funds  were  being  exhausted  by  paying  pen- 
sions to  members  over  sixty-five,  whilst 
young  members  were  likely  to  lose  all  their 
contributions,  which  would  be  exhausted 
before  they  attained  the  age  to  claim  a  pen- 
sion. 

Held— that  the  Court  would  iuterf-ere  and 
wind  up  the  society  (though  neither  regis- 
tered nor  a  partnership),  and  distribute  the 
funds  equitably  among  the   members. 

The  Judge  in  Chambers  subsequently  gave 
directions  as  to  the  basis  of  the  scheme  (see 
L.  J.  Rep.). 

In  re  Lead  Co.'s  AVorkmen's  Funds  Society, 

[Lowes   and   Company   for    Smelting    Down 

Lead,  [1904]  2  Ch.  196;  73  L.  .T.  Ch.  628;  52 

W.  E.  571;  91  L.  T.  433;  20  T.  L.  E.  504- 

Warrington,  J. 


I  21.  Winding-up  —  Jurisdiction  of  Court- 
Ma  jority. 1— The  rules  of  an  unregistered 
friendly  society  contained  no  provision  for 
its  winding-up.  The  membership  of  the 
society,  which  at  one  time  had  been  eighty- 
eight,  decreased  to  forty-nine,  and  the 
funds  from  de923  to  =£470.  The  expenditure 
j  had  been  greater  than  the  receipts  for  some 
i  years.  At  a  meeting  to  decide  whether  the 
society  should  continue,  twenty-seven  mem- 
bers being  present,  a  resolution  was  passed 
by  a  majority  of  one  that  the  society  should 
be  dissolved.  Subsequently  at  a  committee 
meeting,  at  the  suggestion  of  the  trustees, 
the  committee  decided  to  continue  the 
society.  At  a  subsequent  general  meeting 
thirty-two  members  were  present  and  paid 
their  subscriptions.  The  plaintiffs,  among 
whom  were  some  who  had  paid  their  sub- 
scriptions, brought  an  action  claiming  a 
dissolution  of  the  society. 

Held— that  the  Court  had  jurisdiction  to 
dissolve  the  society,  but  that  in  the  circum- 
stances no  sufficient  reason  had  been  shown 
for  its  dissolution. 

Blake  v.  Smither,  (190G)  22  T.  L.  E.  698— 

[Kekewich,   J. 
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